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XX  HOWABD. 


Sta  How.  1-3,  15  If.  Ed.  828,  MOBOAK  v.  CUBTENIUS. 

Oonstmctltei  of  State  statute  relating  to  land  titles  by  State  courts  must 
be  followed  by  Federal  courts  sitting  in  that  State. 

Approved  in  New  Orleans  Water- Works  Co.  v.  Southern  Brewing  Co., 
36  Fed.  835,  following  State  construction  of  statute  giving^  certain  exclusive 
rights  to  water  corporation;  O'Brien  v.  Wheelock,  96  Fed.  904,  37  C.  C.  A. 
309«  of  statute  relating  to  tevy  of  special  assessments. 

Distinguished  in  Wade  v.  Travis  County,  174  U.  S.  509,  43  L.  Ed.  1064, 
19  Sup.  Ct.  718,  holding  Supreme  Court  not  necessarily  bound  by  decisions 
affecting  validity  of  bonds. 

Wliere  ^^  Circuit  Court  has  adopted,  as  a  rule  of  property,  a  construction 
placed  upon  a  State  statute  by  a  State  court,  a  different  construction,  subse- 
qvently  placed  upon  it  by  the  State  court,  will  not  authorize  the  Supreme  Court 
to  reverse  the  Judgment  of  the  Circuit  Court. 

Approved  in  Hartford  Ins.  Co.  v.  Chicago  etc.  Ry.,  175  U.  S.  108,  44 
L.  Ed.  92,  20  Sup.  Ct.  40,  holding  validity  of  lease  from  railroad  to  firm 
of  strip  of  land  by  side  of  track  in  Iowa,  which  contained  clause  absolving 
railroad  from  damages  by  fire  caused  by  locomotive  sparks,  was  one  of 
local  law;  Aetna  Life  Ins.  Co.  v.  Hoppin,  214  Fed.  935,  131  C.  C.  A.  224, 
holding  where  deed  at  time  executed  conferred  on  grantee's  heirs  certain 
rights  under  law  in  force,  such  rights  cannot  be  impaired  by  subsequent 
legislation  or  decisions;  Messinger  v.  Anderson^  171  Fed.  795,  96  C.  C.  A. 
445,  holding  where  Federal  court  has  construed  will  prior  to  any  decision 
by  State  applicable  thereto,  upon  subsequent  contrary  decision  by  State 
court  Federal  court  will  not  on  writ  of  error  change  its  decision;  Burgess 
v.  Seligman,  107  U.  S.  34,  35,  27  L.  Ed.  865,  366,  2  Sup.  Ct.  22,  23,  refusing 
X.O  follow  change  in  construction  of  statute  regarding  liability  of  stock- 
holders, made  after  decision  in  Circuit  Court  adopting  first  construction; 
Forsyth  v.  Hammond,  71  Fed.  454,  18  C.  C.  A.  175,  holding  Circuit  Court 
V-i  (1) 
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not  ]>9h^H  ^o  follow  change  in  settled  construction  of  State  statute  mafle 
^aftcfk^ar^ment  and  before  decision  of  cause  pending  in  Circuit  Court; 
'Roberts  v.  BoUes,  101  U.  S.  129,  26  L.  Ed.  884,  and  Loring  v.  Marsh,  2 
.•/\Qfiff.  320,  Fed.  Cas.  8514,  both  arguendo. 

>/*•?*         Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
'  *  by  State  court  subsequent  to  accrual  of  rights  involved.    Note,  17 

Ann.  Gas.  1212. 

^  Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal'  courts.  Note, 
40  L.  R.  A.  (N.  8.)  398. 

After-acquired  titles  by  grantor,  when  ;re8t  in  grantee.    Note,  58  Am. 
Dec.  587. 

20  How.  3-6,  15  L.  Ed.  800,  yrfNUl  ▼.  HOBBia 

Supreme  Court  has  no  Jurisdiction  of  a  writ  of  error  under  twenty-ftffh 
section  of  Judiciary  act,  if  plaintiff  iiN  error  has  no  interest  In  tharigbt  asserted 
under  the  United  States  laws. 

Approved  in  Miller  v.  Lancaster  Bank,  106  U.   S.  544,  27  L.  Ed.  290, 

1  Sup.  Ct.  538,  dismissing  writ  where  party  claimed  right  for  party  in 
whose  title  he  had  no  interest. 

k 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  534. 

20  How.  6-8,  15  L.  Ed.  801,  GAKLAKD  y.  WYNN. 

Patent  obtained  by  fraudulent  imposition  upon  officers  of  the  t«and  Depart- 
ment will  he  set  aside  by  a  court  of  equity,  and  title  decreed  th  the  party 
legally  entitled  to  it  under  the  pre-emption  laws. 

Approved  in  Howe  v.  Parker,  190  Fed.  747,  111  C.  C.  ^,  466,  and  Smith 
v.  Love,  49  Fla.  239,  38  South.  379,  both  following  rule ;  Sawyer  v.  Gray,  205 
Fed.  162,  applying  rule  in  case  of  mistake  in  issuing  patent  to  person  other 
than  one  holding  equitable  title;  Le  Marchel  v.  Teagarden,  152  Fed.  666, 
holding  where  patent  was  issued  to  wrong  party  by  error  of  law,  gross  or 
fraudulent  mistake  of  facts,  party  entitled  can  maintain  action  to  set  it 
aside;  Le  Marchel  v.  Teegarden,  133  Fed.  827,  one  attacking  land  patent 
for  mistake  of  fact  must  plead  and  prove  evidence  before  the  department 
from  which  mistake  resulted,  particular  mistake  made,  and  way  in  which 
it  occurred;  King  v.  M 'Andrews,  111  Fed.  864,  50  C.  C.  A.  29,  holding  land 
])atents  cannot  be  collaterally  attacked;  James  v.  Gennania  Iron  Co.,  107 
Fed.  600,  46  C.  C.  A.  476,  holding  where  Land  Department  erroneously 
decides  that  entryman  whose  entry  is  declared  void  by  Secretary  of  Interior 
is  prior  to  entry  of  first  person  entering  land  after  secretary's  decision, 
the  entryman  under  void  entry  holds  in  trust;  Vanderbilt  v.  Mitchell,  72 
N.  J.  £q.  916,  14  L.  B.  A.  (N.  8.)  S04»  67  Atl.  99,  holding  where  cei-tificate 
of  birth  of  child  falsely  stated  complainant  was  its  father,  court  of  equity 
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has  jurisdietion  tp  cancel  it  or  so  much  as  relates  to  said  paternity,  to 
enjoin  its  use  and  motheiv  from  claiming  such  paternity  for  thild ;  White- 
hill  V.  Victoria  Land  etc.  Co.,  18  N.  M.  529,  139  Pac.  187,  holding  at- 
tempted exercise  of  jurisdiction  by  Land  Department  in  acceptance  of 
entry,  including  lands  reserved  from  entry,  where  reservation  appears  of 
record  in  land  office,  is  void  as  to  land  reserved;  Citizens'  Trading  Co.  v. 
Bass,  30  Okl.  752,  120  Pac.  1097,  upholding  demurrer  to  petition  to  have 
purchaser  from  holder  of  patent  of  town  lot  in  town  in  Osage  native  de- 
clared trustee  for  corporation,  where  petition  fails  to  state  steps  taken  by 
corporation  to  have  patent  issued  to  it  or  grounds  upon  which  commission 
refused  corporation  rig^>t  to  buy;  Leak  v.  Joslin,  20  Okl.  205, 207,  94  Pac.  520, 
521,  holding  where  town-site  commissioners  scheduled  lot  to  wrong  party, 
after  title  passed  to  private  party,  court  of  equity  will  inqujire  and  pass  on 
question  whether  or  not  such  title  shall  be  held  by  trustee  for  party  really 
entitled  to  same;  hytle  v.  Arkansas,  22  How.  203,  16  L.  £d.  310,  where 
entry  obtaine4  by  false  affidavits  as  to  residence  and  cultivation;  Silver 
V.  Ladd,  7  Wall.  224,  19  L.  Ed.  140,  holding,  in  such  case,  patent  is  not 
annulled,  but  title  transferred  by  decree  of  court;  Monroe  Cattle  Co.  v. 
Becker,  147  U.  S.  57,  37  L.  Ed.  77,  13  Sup.  Ct.  221,  canceling  fotry  filed 
before  expiration  of  statutory  period  and  decreeing  title  to  party  having 
better  claim;  United  States  v.  Winona  etc. .B.  R.  Co.,  67  Fed.  959,  15 
C.  C.  A.  96,  holding  equity  may  set  aside  patent  issued  by  mistake;  Chism 
y.  Price,  54  Ark.  258,  15  S.  W.  885,  holding  settler  on  swamp-lands  with 
])refcrred  right  of  purchase  may  maintain  bill  to  set  aside  patent  issued 
in  fraud  of  his  rights;  Bisson  v.  Curry,  35  Iowa,  78,  holding  patent  is 
always  attackable  for  fraud  ;^oody  v.  Arthur,  16  Kan.  428,  decreeing  re- 
conveyance upon  showing  that  patentee  held  merely  in  trust  for  another; 
Sensenderfer  v.  Kemp,  83  Mo.  587,  where  patentee  acquired  title  with 
knowledge  that  another  person  had  equitable  title;  Saunders  y.  Niswangcr, 
11  Ohio  St. '310,  holding  military  warrant  cannot  convey  title  to  land  pre- 
viously surveyed;  dissenting  opinion  in  Butlcdge  v.  Murphy,  51  Cal.  400, 
majority  holding  equity  will  not  review  findings  of  fact  if  decision  of 
conunissioner  is  correct  upon  matters  of  law  in  contest  as  to  pre-emption 
rights;  Boyce  V.  Danz,  29  Mich.  151,  Magwire  v.  Tyler,  40  Mo.  439;  dis- 
senting opinion  in  Parsons  v.  Venzke,  4  N.  D.  470,  60  Am.  St.  Rep.  682, 
61  N.  W.  1042,  and  Kahn  v.  Old  Telegraph  Min.  Co.,  2  Utah,  208,  all  ar- 
guendo. 

Distinguished  in  Estes  v.  Timmons,  199  U.  S.  395,  50  L.  Ed.  244,  26 
Sup.  Ct.  85,  perjury  on  hearing  before  Land  Department  of  contest  over 
homestead  entry  is  not  gi'ound  for  equitable  relief;  Estes  v.  Timmons,  12 
Okl.  543,  73  Pac.  305,  holding  insufficient  petition  to  declare  trust  in  lands 
where  facts  constituting  fraud  not  set  out;  Laramie  Nat.  Bank  v.  Stein- 
hoff,  11  Wyo.  310,  71  Pac.  995,  where  no  patent  issued  court  cannot  de- 
termine title ;  Stark  v.  Starrs,  6  Wall.  418,  18  L.  Ed.  929,  affirming  title  of 
patentee  when  no  better  claim  shown  by  other  persons;  Smith  v.  Ewing, 
11  Sawy.  62,  23  Fed.  745,  holding  purchaser  in  good  faith  from  pre-emptor 
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takes  land  purged  of  fraud  committed  in  obtaining  certificate;  Bogan  y» 
Edinburgh  etc.  Mtg.  Co.,  63  Fed.  195,  11  C.  C.  A.  128,  where  no  question 
of  fraud  or  mistake  was  presented;  Hartman  v.  Warren,  76  Fed.  163,  22 
C.  C.  A.  30,  holding  person  who  does  not  claim  title  from  United  States 
cannot  maintain  bill  to  have  patent  set  aside;  Aurrecoechea  v.  Sinclair,  60 
Cal.  545,  ruling  similarly  where  complainant  did  not  show  that  he  was 
purchaser  in  good  faith  from  State;  Phillips  v.  George,  17  Kan.  422,  where 
allegations  did  not  show  right  from  United  States  to  support  decree. 

Actions  of  land  officers,  when  conclusive.    Note,  20  Am.  Dec.  278. 
Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  566,  567. 

"Where  several  parties  set  up  conflictiiig  dalms  to  property,  with  which  a 
special  tribunal  may  deal  as  between  one  party  and  the  goyemmeHt,  regardless 
of  the  rights  of  others^  the  lal^fcer  may  come  into  the  ordinary  courts  of  Justice 
and  litigate  the  conilicting  claims. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  339,  50 
L.  Ed.  506,  26  Sup.  Ct.  282,  bona  fide  purchaser  of  standing  timber  from 
holders  of  receiver's  receipts  for  purchase  of  lands  entered  under  timber 
act  need^not,  on  avoidance  of  patent  for  entryman's  fraud,  account  to 
government  for  cut;  Berthold  v.  McDonald,  22  How.  339,  16  L.  Ed.  820, 
holding,  where  conflicting  claimants  hold  equitable  title  under  confirmation 
by  commissioners,  court  may  go  behind  confirmation  to  determine  who  has 
better  right ;  Lindsey  v.  Hawes,  2  Black,  558,  17  L.  Ed.  267,  asserting  jur- 
isdiction to  correct  decision  of  commissioner  of  land  office  as  to  disputed 
entry;  Johnson  v.  Towsley,  13  Wall.  85,  20  L.  Ed.  487  (affirming  2  Neb. 
489),  determining  conflicting  pre-emption  claims;  Turner  v.  Sawyer,  150 
U.  S.  587,  87  L.  Ed.  1191,  14  Sup.  Ct.  195,  and  Brundy  v.  Mayfield,  15 
Mont.  210,  38  Pac.  1070,  to  determine  rights  of  co-owners  of  mining  claim ; 
Mezes  v.  Greer,  McAll.  402,  Fed.  Cas.  9520,  where  parties  claimed  respec- 
tively under  Mexican  grant  and  United  States  patent ;  Robinson  v.  Forrest, 
29  Cal.  321,  and  Ludeling  v.  Vester,  20  La.  Ann.  436,  under  patents  from 
the  United  States  and  a  State ;  Poppe  v.  Atheam,  42  Cal.  615,  'holding 
evidence  admissible  in  suit  under  conflicting  patents,  to  show  which  holder 
had  prior  equity;  Walsh  v.  Lallande,  25  La.  Ann.  189,  asserting  jurisdic- 
tion of  State  court  to  determine  right  of  free  negro  to  hold  land  under 
United  States  laws;  Copley  v.  Dinkgrave,  25  La.  Ann.  579;  following  rule, 
Marks  v.  Martin,  27  La.  Ann.  528,  asserting  jurisdiction  to  determine 
whether  United  States  had  title  at  time  of  settlement  of  dispute  by  offi- 
cers of  Land  Department;  Shelton  v.  Keirn,  45  Miss.  Ill,  and  Smiley  v. 
Sampson,  1  Neb.  68,  both  holding  decision  of  land  officers  in  dispute  as  to 
pre-emption  rights  not  binding  on  courts;  Harkness  v.  Underbill,  1  Black, 
325,  17  L.  Ed.  213,  and  Orchard  v.  Alexander,  157  U.  S.  380,  89  L.  Ed.  740, 
15  Sup.  Ct.  638,  to  point  that  fraudulent  entry  may  be  set  aside  by  com- 
missioner of  general  land  office;  dissenting  opinion  in  Chapman  v.  Quinn, 
56  Cal.  282,  287,  majority  holding  rule  inapplicable  under  facts;  Warren 
V.  Van  Brunt,  12  Minn.  77,  arguendo. 
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Distinguished  in  Leese  v.  Clarke,  20  Cal.  425,  to  elaims  acquired  under 
the  Mexican  government  subsequent  to  the  acquisition  of  California ;  Chap* 
man  v.  Quinn,  56  Cal.  275,  holding  claimant  who  had  not.  complied  with 
rules  of  land  office  cannot  contest  another's  right  of  entry;  Vantongeren 
V.  Heffeman,  5  Dak.  Ter.  202,  224,  38  N.  W.  63,  74,  holding  courts  have  no\ 
jurisdiction  to  pass  upon  conflicting  claims  until  land  office  has  exercised 
its  jurisdiction. 

Rights  of  pre-emptors  on  public  lands.    Note,  87  Am.  Dec.  183. 

Jurisdiction  conferred  upon  a  special  tribunal  will  not  oust  the  Jurisdic- 
tion of  the  general  courts  of  Justice. 

Approved  in  Clark  v.  Herington,  186  U.  S.  211,  46  L.  Ed.  113,  22  Sup. 
Ct.  875,  holding  action  for  damages  for  breach  of  warranty  in  deed  not 
controlling  action  of  Land  Department  is  one  of  purely  judicial  cognizance ; 
Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25  Fed.  749,  holding  equity  jurisdiction 
of  common  pleas  not  onsted  by  probate  court  proceedings  in  insolvency 
under  State  insolvency  laws. 

Right  to  mine.    Note,  63  Am.  Dec.  91. 

Miscellaneous.  Cited  ih  Plummer  v.  Brown,  70  Cal.  546,  12  Pac.  465, 
on  point  that  decision  of  land  officers  in, dispute  regarding  pre-emption 
rights  is  not  subject  to  collateral  attack;  Garcia  v.  Callender,  125  N.  Y. 
311,  26  N.  E.  284,  as  having  defined  term  "pre-emption." 

20  How.  8-2t,  16  X.  Ed.  805,  JONBB  v.  McBfASTEBS. 

Person  who  was  bom  in  Texas  and  removed  therefrom  prior  to  the  inde- 
pendence of  Texas  remains  a  dtlzen  of  Mexico,  although  at  the  time  of  removal 
he  was  a  minor. 

Cited  in  Lyons  v.  State,  67  Cal.  382,  7  Pac.  764,  arguendo. 
Who  are  aliens,  and  their  rights.    Note,  2  £.  R.  0.  648. 

Under  the  law  of  Texas,  no  proceedings  for  escheat  can  be  had  except 
according  to  an  act  of  legislature. 

Cited  in  Hamilton  v.  Brown,  161  U.  S.  264,  40  L.  Ed.  696,  16  Sup.  Ct. 
588,  arguendo. 

Separation  of  Texas  from  Mexico  did  not  operate  to  forfeit  the  title  to 
lands  in  Texas  acquired  previously  by  a  citizen  of  Mexico. 

Approved  in  Louisville  Property  Co',  v.  Nashville,  114  Tenn.  221,  84 
S.  W.  812,  purchaser  of  realty  by  foreign  corporation  which  had  not  com- 
plied with  statute  relating  to  foreign  corporations  is  not  unlawful;  Air- 
hart  V.  Maissien,  98  U.  S.  494,  496,  500,  25  L.  Ed.  214,  215,  216,  Kilpatrick  v. 
Sisneros,  23  Tex.  125,  131,  Maxey  v.  O'Connor,  23  Tex.  243,  White  v.  Sa- 
bariego,  23  Tex.  247,  Sabariego  v.  White,  30  Tex.  589,  and  Ortiz  v.  De  Bena- 
vides,  61  Tex.  63,  all  reaffirming  rule;  Coffee  v.  Groover,  123  U.  S.  10,  31 
L.  Ed.  56,  8  Sup.  Ct.  6,  holding  settlement  of  boundary  between  Florida  and 
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Georgia  did  not  disturb  grants  previously  made  by  either  State;  Chisolm  v. 
Caines,  67  Fed.  289,  holding  State  bound  to  recognize  grant  made  while  land 
subject  to  British  crown. 

Action  at  law  cannot  be  maintained  in  Federal  courts  to  determine  ques- 
tion of  fraud  in  obtaining  patent  from  the  government  through  land  ol&cers 
of  competent  authority;  relief  must  he  sought  hy  a  hill  in  equity. 

Approved  in  Richardjson  v.  Pennsylvania  Coal  Co.,  203  Fed.  747,  holding 
bill  ill  equity  which  fails  to  set  forth  title  of  complainant  to  land  and 
that  defendant  commits  trespass  there<m  under  claim  of  interest,  nature 
of  which  is  unknown  to  complainant,  dpes  not  state  cause  of  action  for 
removal  of  cloud  on  title;  Griesa  v.  Mutual  Life  Ins.  Co.,  165  Fed.  51,  91 
C.  C.  A.  86,  holding  order  by  Circuit  Court  in  suit  in  equity  "staying"  pro- 
ceedings in  action  at  law  pending  in  same  court  is  in  purpose  #nd  effect  an 
order  granting  injunction,  and  appealable;  Goodyear  Shoe  Machinery  Co. 
V.  Dancel,  119  Fed.  665,  56  C.  C.  A.  300,  holding -waiver  of  jury  in  action 
at  law  is  not  waiver  of  right  to  insist  that  plaintiff  had  no  action  at  law; 
Smythe  v.  Henry,  41  Fed.  716,  enjoining  action  in  ejectment  between  par- 
ties claiming  under  conflicting  patents;  Burnes  v.  Scott,  117  U.  S.  587, 
29  L.  Ed.  992,  6  Sup.  Ct.  868,  refusing  to  allow 'defendant,  in  suit  at  law 
on  promissory  note,  to  set  up  equitable  defense;  Butler  v.  Young,  1  Flipp. 
277,  Fed.  Cas.  2245,  ruling  similarly  in  action  of  ejectment;  Montejo  v. 
Owen,  14  Blatchf.  325,  Fed.  Cas.  9722,  sustaining  demurrer  to  answer  in 
action  at  law  on  judgment,  which  set  up  equitable  defense;  Alexander  v. 
Mortgage  Co.,  47  Fed.  134,  and  Thomas  v.  American  etc.  Mbrtgage  Co., 
47  Fed.  554,  12  L.  R.  A.  686,  both  holding  person  seeking  to  enforce  lien 
created  by  trust  deed  must  proceed  in  equity;  Van  Norden  v.  Morton,  99 
U.  S.  381,  25  L.  £d.  455,  and  Thomas  v.  American  Freehold  Land  &  Mort- 
gage Co.,  47  Fed.  553,  12  L.  R.  A.  686,  both  arguendo. 

Distinguished  in  Houghtaling  v.  Ellis,  1  Ariz.  Ter.  384,  holding  terri- 
torial court  not  Federal  court  within  meaning  of  rule,  and  legislature  may 
provide  for  equitable  defenses  in  actions  at  law. 

Civil  death,  and  the  extent  to  which  it  is  recognized  in  America.    Note, 

6  Am.  St.  Rep.  882. 
Adoption   by  Federal   courts    of  remedies  created  by  State  statutes. 

Note,  18  L.  R.  A.  266. 
Alien's  right  to  inherit.    Note,  31  L.  R.  A.  181.  . 

Miscellaneous.  Cited  in  Knox  y.  Pulliam,  14  La.  Ann.  131,  on  point 
that  courts  cannot  be  deprived  by  rules  of  land  commissioner,  of  power  to 
litigate  on  conflicting  claims. 


20  How.  22-26,  15  L.  £d.  811,  BACON  V.  HOWARD. 

Statutes  of  limitations  constitute  part  of  lex  foil 

Approved  in  Waddill  v.  Cabell,  21  D.  C.  602,  holding  right  of  action  upon 
foreign  judgment  is  subject  to  statute  of  limitations  of  forum  where  sought 
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to  be  enforced;  Munos  v.  Southern  Pac.  Co.,  51  Fed.  190,  2  C.  C.  A.  163, 
holding,  in  action  for  wrongful  death  caused  in  other  State,  statute  of 
former  governs.  ^ 

Distinguished  in  Keyser  v.  Lowell,  117  Fed.  404,  54  C.  C.  A.  574,  holding 
Sess.  Laws  Colo.  1899,  c.  113,  barring  cause  of  action  on  foreign  judg- 
ment which  was  not  barred  in  latter  jurisdiction  but  barred  in  Colorado, 
does  not  give  full  faith  and  credit.   ' 

Texas  law,  refvivlng  right  of  action  on  debts  already  barred,  after  the 
admlBslon  of  the  State  Into  the  Union,  Init  requiring  soit  to  be  brought  within 
four  months,  is  valid  as  to  the  limitation,  although  the  plaintifl  lived  at  too 
great  distance  to  have  availed  himself  of  the  right. 

Approved  in  Nonce  v.  Richmond  etc.  R.  R.  Co.,  33  Fed.  431,  on  point 
that  State  may  discriminate  in  statute  of  limitation  against  nonresident 
creditors ;  George  v.  Gardner,  49  Ga.  450,  arguendo. 

Statute  of  limitations  governing  in  action  on  foreign  judgment.    Note, 

8  Ann.  Gas.  1128,  1126. 
What    statute  of    limitations  will    govern    action  in  other  State  or 

country.    Note,  48  L.  B.  A.  638. 

Miscellaneous.  Cited  on  point  that  Federal  courts  must  apply  State 
statutes  of  limitations  in  Michigan  etc.  Bank  v.  Eldred,  130  U.  S.  696.  82 
L.  Ed.  1081,  9  Sup.  Ct.  691iJkf arx  v.  Kilpatrick,  25  Neb.  114,  41  N.  W.  114, 
but  application  not  apparent;  Butler  v.  Young,  1  Flipp.  277,  Fed.  Cas. 
2245,  Thomas  v.  Mortgage  Co.,  47  Fed.  553,  12  L.  B.  A.  686,  and  Hough- 
taking  V.  Ellis,  1  Ariz.  Ter.  384,  references  being  apparently  to  20  How. 
8-22,  15  L.  Ed.  805. 

20    How.  26-28,  16    If.  Ed.  802,  BEOTOB    ETO.  OF  CHBIST    OHUBOH  T. 
COUKTT  OF  PHILADELPHIA. 

What  record  must  show  as  to  presentation  .and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  474. 

20  How.  29-34,  15  L.  Ed.  824,  DOSWELL  ▼.  D£  LA  LANZA. 
Writ  of  error  will  not  lie  to  refusal  to  grant  new  trial. 

Approved  in  Duke  v.  St.  Louis  etc.  R.  Co.,  172  Fed.  686;  Home  Ins. 
Co.  V.  Barton,  13  Wall.  604,  20  L.  Ed.  709,  Indianapolis  etc.  R.  R.  Co. 
V.  Horst,  93  U.  S.  301,  23  L.  Ed.  901,  McClellan  v.  Pyatt,  50  Fed.-688, 
1  C.  C.  A.  613,  and  Alexander  v.  United  States,  67  Fed.  830,  6  C.  C.  A. 
602,  all  following  rule;  Texas  etc.  Ry.  Co.  v.  Nelson,  50  Fed.  816,  1  C.  C.  A. 
688,  ruling  similarly  as  to  refusal  to  grant  continuance;  Dietz  v.  Lymer, 
61  Fed.  794,  10  C.  C.  A.  71,  to  order  to  strike  out  of  pleadings. 

Distinguished  in  Sparrow  v.  Strong,  3  Wall.  105,  18  L.  Ed.  50,  hut  held 
inapplicahle  under  facta. 
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Limited  in  W^lch  v.  County  Court,  29  W.  Va.  68,  1  S.  E.  340,  holding, 
where  there  was  palpable  abuse  of  discretion,  decision  was  reviewable. 

Adverse  possession,  to  be -effectual,  nuist  be  actual,  continued,  adverse, 
and  exclusive;  possession  by  a  third  person  will  not  avail  unless  he  was  in 
privity  with  the  person  claiming. 

Approved  in  Reid  v.  Anderson,  13  App.  D.  C.  35,  and  Zweibel  v.  Myers, 
6^  Neb.  298,  95  N.  W.  599,  both  following  rule ;  Mizner  v.  Vaughn,  2  Sawy. 
274,  Fed.  Cas.  9678,  holding  right  of  settler  under  Oregon  donation  act  not 
barred  where  •  claimant  could  not  show  continuous  adverse  possession ; 
Shuffleton  v.  Nelson,  2  Sawy.  543,  Fed.  Cas.  12,822,  holding  burden  is  on 
claimant  to  show  such  requisites ;  Hewitt  v.  Story,  64  Fed.  529,  30  L.  B.  A. 
278,  12  C.  C.  A.  250,  where  claimant  did  not  hold  as  of  right;  dissenting 
opinion  in  Stanley  v.  Schwalby,  147  U.  S.  524,  87  L.  Ed.  265,  13  Sup.  Ct. 
424,  arguing  that  United  States  cannot  claim  benefit  of  adverse  possession 
by  an  officer. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1189,  1196. 

Defendant  in  ejectment  may  show  paramount  and  subsisting  title  in  a 
stranger,  to  defeat  the  plaintiff. 

Approved  in  Reeves  v.  Low,  8  App.  D.  C.  118,  and  Scott  v.  Herrell,  31 
App.  D.  C.  53,  both  holding  plaintiff  in  ejectment  may  be  defeated  by  proof 
of  outstanding  title  by  adverse  possession  in  another  person;  Hamilton  v. 
Brown,  161  U.  S.  274,  40  L.  Ed.  699,  16  Sup.  Ct.  592,  holding  defendant 
may  introduce  evidence  of  judgment  in  escheat  proceedings  against  plaint'iff. 

Survey,  which  is  void  because  made  out  of  the  county  of  which  the  sur- 
veyor is  an  officer,  is  made  valid  by  the  approval  of  the  county  surveyor  after 
the  land  has  been  included  in  the  county  boundary. 

Approved  in  Spencer  v.  Lapsley,  20  How.  272,  15  L.  Ed.  906,  ruling  simi- 
larly where  survey,  when  made,  was  unauthorized,  but  was  later  approved 
by  proper  officer;  Alford  v.  McDonald,  2  Posey,  178,  to  point  that  improper 
return  of  survey  will  not  vitiate  such  survey,  especially  where  party  entitled 
has  held  thereunder  without  adverse  claim  for  a  number  of  years. 

Land  commissioner  may  cancel  patent  for  land  improperly  issued  by  him. 

Approved  in  Gaines  v.  Hale,  26  Ark.  194,  holding  Secretary  of  Interior 
may  cancel  patent  issued  for  appropriated  land. 

Distinguished  in  Le  Roy  v.  Clayton,  2  Sawy.  502,  Fed.  Cas.  8268,  holding 
Secretary  of  Interior  cannot  cancel  patent  because  of  clerical  error  if  title 
has  vested  in  proper  party. 

20  How.  34-44,  15  L.  Ed.  813,  WADE  v.  LEBOY. 

In  action  for  personal  injuries,  plaintiff  may  show  that  he  was  engaged  in 
a  particular  business,  and  that  he  was  incapacitated  from  attending  to  it  aa 
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a  xegvlt  of  his  injuries,  although  the  nature  of  the  occupation  is  not  set  forth 
In  the  declaration. 

Approved  in  Southern  Pac.  Co.  v.  Hall,  100  Fed.  766,  41  C.  C.  A.  50, 
following  rule;  Denver  &  R.  G.  R.  Co.  v.  Roller,  100  Fed.  758,  holding 
damages  for  personal  injuries  may  include  compensation  for  past  and 
future  pain  and  suffering,  both  physical  and  mental;  Shaw  v.  Southern 
Pac.  R.  Co.,  157  Cal.  245,  107  Pac.  110,  holding  in  action  for  personal  in- 
juries proper  to  admit  testimony  that  after  injury  plaintiff  was  obliged 
to  work  on  salary,  and  that  if  he  had  been  able  to  labor  as  before,  he'  could 
get  lai^er  salary^  Union  Pao.  R.  Co.  v.  Shovall,  39  Colo.  443,  89  Pac.  767, 
holding  allegations  of  complaint  sufBeient  to  admit  proof  of  plaintiff's  earn- 
ing capacity  and  character  of  his  occupation;  Woodbury  v.  District  of 
Columbia,  5  Mackey  (D.  C),  135,  holding  plaintiff  having  been  compelled, 
by  reason  of  injuries  resulting  from  defendant's  negligence,  to  give  uj> 
practice  as  physician,  evidence  as  to  his  income  atid  eminence  in  profession 
is  admissible  upon  question  of  damages;  Jordan  v.  Cedar  Rapids  etc.  Ry. 
Co.,  124  Iowa,  182,  99  N.  W.  695,  admitting  evidence  of  occupation  and 
earnings  in  Y)ersonal  injury  case ;  Stynes  v.  Boston  Elevated  Ry.  Co.,  206 
Mass.  76,  30  L.  R.  A.  (N.  S.)  787,  91  N.  E.  999,  showing  extent  of  proof 
admissible  to  prove  yalue  of  deprivation  of  earning  capacity;  Mississippi 
Cent.  R.  Co.  v.  Hardy,  88  Miss.  748,  41  South.  508,  holding  in  action  for 
injuries  to  railroad  fireman,  plaintiff  could  not  give  evidence  of  promises 
of  promotion  on  question  of  damages;  Mabrey  v.  Gravel  Road  Co.,  92  Mo. 
App.  604,  holding  sufficient  proof  of  time  lost  by  injuries  was  shown  when 
evidence  adduced  tending  to  prove  value  of  plaintiff's  time  was  proof  of 
,his  occupation  and  usual  employment;  Zilke  v.  Johnson,  22  N.  D.  78, 
Ann.  Caa.  1913B,  1006,  132  N.  W.  642,  holding  not  error  to  permit  plaintiff, 
married  woman,  to  testify  to  her  inability,  after  injuries,  to  attend  to 
household  work,  testimony  being  offered  to  show  extent  of  injuries  and  not 
to  augment  damages ;  Shoemaker  v.  Sonju,  15  N.  D.  523,  11  Ann.  Gas.  1173, 
108  N.  W.  44,  discussing  elements  of  damages  for  assault  and  battery; 
Choctaw  etc.  R.  Co.  v.  Bui^ess,  21  Okl.  677,  97  Pac.  280,  holding  verdict 
of  five  thousand  five  hundred  dollars  not  excessive  in  case  of  injuries  sus- 
tained by  wife  and  mother  incapacitated  from  attending  to  domestic 
duties;  Chicago  etc.  Ry.  Co.  v.  Stibbs,  17  Okl.  106,  108,  87  Pac.  295,  296, 
holding  loss  of  earnings  is  element  of  damages  and  evidence  of  average 
monthly  earnings  is  admissible;  Nichols  v.  Oregon  etc.  R.  R.  Co.,  28  Utah, 
330,  78  Pac.  868,  in  action  for  injuries  to  passenger,  loss  of  memory  and 
impairment  of  mental  faculties  is  proper  element  of  damages;  Parker  v. 
Boston  etc.  R.  R.,  84  Vt,  342,  79  Atl.  870,  2  N.  C.  C.  A.  355,  holding  as 
question  of  damages,  admissible  to  show  value  of  time  of  plaintiff  injured, 
although  after  injury  she  had  canceled  contract  for  teaching  because  of 
belief  she  could  not  perform  it ;  Clukey  v.  Seattle  Elec.  Co.,  27  Wash.  73, 
67  Pac.  380,  permitting  evideifce  of  pregnancy  at  time  of  injury  and  that 
afterward  miscamage  occurred;  dissenting  opinion  in  Heer  v.  Warren 
etc.  Co.,  118  Wis.  74,  77,  94  N.  W.  795,  796,  majority  holding  in  action 
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for  personal  injuries  admission  of  evidence  of  plaintiff's  yearly  profits  not 
erroneous;  Nebraska  City  v.  Campbell,  2  Black,  592,  17  L.  Ed.  273,  Dist. 
Columbia  v.  Woodbury,  136  U.  S.  459,  34  L.  Ed.  475,  10  Sup.  Ct.  ^93, 
Denver  v.  Human,  9  Colo.  App.  146,  47  Pac.  911,  Tomlinson  v.  Derby,  43 
Conn.  566,  Logansport  v.  Justice,  74  Ind.  386,  Keyes  v.  Cedar  Falls,  107 
Iowa,  518,  78  N.  W.  230,  Ehrgott  v.  City  of 'New  York,  96  N.  Y.  276,  and 
City  of  Ripon  v.  Bittel,  30  Wis.  618,  all  applying  rule  in  suits  against  town 
for  injuries  resulting  from  failure  to  keep  streets,  in  repair;  VicksbtMg 
etc.  R.  R.  Co.  V.  Putnam,  118  U.  S.  554,  30  L.  Ed.  258,  7  Sup.  Ct.  2,  Louis- 
ville etc.  R.  R.  Co.  V.  Clarke,  152  U.  S.  242,  38  L.  Ed.  425,  14  Sup.  Ct. 
582,  Illinois  Cent.  Ry.  Co.  v.  Davidson,  76  Fed.  522,  22  C.  C.  A.  306,  Flana- 
gan V.  Baltimore  etc.  R.  R.  Co.,  83  Iowa,  643,  50  N.  W.  61,  Chicago  etc.  Ry. 
Co.  V.  Posten,  59  Kan.  454,  53  Pac.  466,  Smith  v.  Chicago  etc.  Ry.,  119 
Mo.  254,  23  S.  W.  786,  Kennon  v.  Gilmer,  9  Mont.  112,  22  Pac.  449,  and 
Galveston  etc.  Ry.  Co.  ^.  Cooper,  2  Tex.  Civ.  App.  48,  20  S.  W.  991,  all 
applying  rule  in  suits  by  passengers  against  common  carriers;  Seaboard 
Mfg.  Co.  V.  Woodson,  98  Ala.  383,  11  South.  736,  applying  rule  in  action 
by  employees  for  injury  caused  by  defective  machinery ;  Tread  well  v. 
Whittier,  80  Cal.  580,  13  Am.  St.  Rep.  180,  6  L.  B.  A.  501,  22  Pac.  268, 
applying  rule  in  action  by  customer  against  merchant  for  injury  caused 
by  defective  elevator  in  latter's  store;  Western  Union  Tel.  Co.  v.  Eyser, 
2  Colo.  160,  applying  rule  in  action  against  telegraph  company  for  negligence 
of  servants  in  stretching  wires  across  streets ;  Ballou  v.  Farnuni,  11  Allen,  79, 
applying  rule  in  action  against  railroad  company  for  negligence  of  ser- 
vants in  striking  plaintiff;  Joslin  v.  Grand  Rapids  Ice  Co.,  50  Mich.  521, 
15  N.  W.  888,  and  New  Jersey  Express  Co.  v.  Nichols,  33  N.  J.  L.  437,  97 
Am.  Dec.  724,  applying  rule  in  action  against  person  for  injury  caused 
by  negligent  driving;  Collins  v.  Dodge,  37  Minn.  505,  35  N.  W.  369,  apply- 
ing rule  in  action  against  property  owner  for  maintaining  obstructions  on 
sidewalk  whereby  person  was  injured;  Riley  v.  West  Vii^nia  Cent.  etc. 
Ry.  Co.,  27  W.  Va.  161,  applying  rule  in  action  by  employee  against  rail- 
way company  for  injuries  caused  by  neglect  of  superior;  Denver  etc.  Ry. 
Co.  V.  Harris,  122  U.  S.  608,  SO  L.  Ed.  1148,  7  Sup.  Ct.  1289,  holding  im- 
potency,  resulting  from  injury  caused  by  railroad  company's  negHgence, 
may  be  considered  in  assessing  damages;  Serensen  v.  Northern  Pac.  Ry. 
Co.,  45  Fed.  410,  holding,  in  action  for  death  of  head  of  family,  estimate 
as  to  pecuniary  loss  is  admissible;  Shepard  v.  Milwaukee  Gas  Light  Co., 
15  Wis.  330,  82  Am.  Dec.  685,  holding,  in  action  against  gas  company  for 
failure  to  furnish  gas,  plaintiff  may  prove  loss  of  profits;  West  v.  The 
Uncle  Sam,  McAll.  509,  Fed.  Cas.  17,427,  Western  Union  Tel.  Co.  v. 
Graham,  1  Colo.  245,  9  Ajil  Bep.  149,  and  Peshine  v.  Shepperson,  17  Gratt. 
486,  94  Ajil  Dec.  475,  all  arguendo;  Richmond  etc.  R.  v.  Elliott,  149  U.  S. 
268,  37  L.  Ed.  731,  13  Sup.  Ct.  838,  but  holding  in  action  by  switchman 
against  railroad  company,  jury  could  not  speculate  as  to  his  chances  for 
advancement. 
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pistingnished  in  Reiser  v.  Loomis,  47  Mioh.  20,  10  N.  W.  61,  holding,  in 
action  by  farmer  for  assault  and  battery,  evidence  was  inadmissible  to  show 
loss  of  eiop  caused  by  his  inability  to  harvest  it;  Masterson  v.  Mount 
Vernon,  68  N.  Y.  396,  and  Bierbach  v.  Goodyear  Rubber  Co.,  54  Wis.  211, 
41  Am.  Rep.  21,  11  N.  W.  515,  both  holding  that  where  profits  of  business 
are  uncertain,  proof  of  past  profits  is  inadmissible. 

Proximate  and  remote  cause.    Note,  86  Am.  St.  Rep.  828. 
Lost  profits  from  tort  as  damages.    Note,  52  L.  R.  A.  39. 

20  How.  45-53,  16  L.  Ed.  853,  HUDOIKS  ▼.  KEMP. 

Deeds  to  large  tracts  of  land  given  for  an  inadequate  consideration  and 
not  passing  possession,  made  while  the  grantor  was  deeply  in  debt  and  about 
to  file  a  petition  in  bankruptcy,  will  be  set  aside  as  fraudulent. 

Approved  ip  Livesay  v.  Beard,  22  W.  Va.  594,  following  rule;  Cox  v. 
Wall,  99  Fed.  549,  upholding  equity  jurisdiction  over  bill  by  bankruptcy 
trustee  to  set  aside  sale  by  bankrupt  in  fraud  of  creditors  and  of  bank- 
ruptcy act. 

-  Distinguished  in  Pierce  v.  Pierce,  16  Cal.  App.  386,  117  Pac.  584,  refusing 
to  set  aside,  at  instance  of  divorced  wife,  mortgage  from  son  to  mother. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note«  82  L.  R.  A.  62. 

20  How.  54>55,  15  L.  Ed.  856,  HUDaiKS  ▼.  KEMP. 
Not  cited. 

20  How.  55-58,  16  L.  Ed.  826,  BROWN  v.  SHANNON. 

Appeal  in  a  suit  to  enforce  a  contract  for  the  use  of  a  patent  wiU  not  be 
entertainA  in  the  Supreme  Oourt  unless  the  amount  Involved  exceeds  two 
thousand  dollars. 

Approved  in  New  Marshall  Engine  Co.  v.  Marshall  Engine  Co.,  223  U.  S. 
480,  56  L.  Ed.  516,  32  Sup.  Ct.  238,  suit  by  assignee  of  patent  to  compel 
assignor  and  his  assignee  of  later  patent  for  improvement  to  assign  later 
patent  to  complainant,  in  compliance  with  covenant  for  further  assurance, 
is  within  jurisdiction  of  State  court  although  injunction  also  sought;  Ex- 
celsior Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  285,  46  L.  Ed. 
913,  22  Sup.  Ct.  682,  holding  suit  brought  to  enforce  or  set  aside  contract 
connected  with  patent  is  not  suit  under  patent  laws  within  jurisdiction 
of  Circuit  Court;  St.  Louis  Street  Flushing  Mach.  Co.  v.  Sanitary  St. 
Flushing  Mach.  Co.,  161  Fed.  727,  88  C.  C.  A.  585,  holding  bill  to  compel 
specific  performance  of  contract  of  assignment  of  patent  and  to  restrain 
violation  of  license  contract  cannot  be  maintained  unless  diversity  of 
citizenship  exists;  Lefkowitz  v.  Foster  Hose  Supporter  Co.,  161  Fed.  374, 
holding  where  relief  sought  in  patent  suit  was  reformation  or  renewal  of 
license  contract,  court  had  no  jurisdiction,  dispite  other  incidental  relief 
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sought;  Atherton  Mach.  Co.  v.  Atwood-Morrison  Co.,  102  Fed.  953,  ^3 
C.  C.  A.  72,  holding  where  contract,  validity  of  which  is  involved  in  suit 
for  infringement  of  patent,  is  not  one  between  parties  to  suit,  suit  is  not 
one  under  patent  laws;  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S. 
499,  47  L.  Ed.  917,  23  Sup.  Ct.  645,  majority  holding  Circuit  Court  sitting 
in  Alabama  has  not  jurisdiction  of  equity  suit  by  Alabama  negro  to  compel 
board  of  registrars  to  enroll  name  on  voting  list  under  Constitution  alleged 
to  be  contrary  to  Federal  Constitution;  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125 
U.  S.  62,  31  L.  Ed.  686,  8  Sup.  Ct.  758,  following  rule;  Merrill  v.  Petty, 
16  Wall.  345,  21  L.  Ed.  501,  dismissing  appeal  on  libel  in  personam  for 
collision,  where  amount  did  not  exceed  two  thousand  dollars;  Marsh  v. 
Nichols,  140  U.  S.  355,  85  L.  Ed.  417,  11  Sup.  Ct.  802,  arguendo. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Gas.  1916B,  800,  802,  80S,  804. 

Appeal  in  a  suit  for  inftingexnent  of  a  patent  right  will  be  entertained 
by  the  Sapreme  Ckmrt,  regardless  of  the  amount  involved. 

Approved  in  St.  Paul  Plough  Works  v.  Starling,  127  U.  S.  378,  82  L.  Ed. 
252,  2  Sup.  Ct.  1328,  ruling  similarly  as  to  suit  by  patentee  against  license 
for  breach  of  agreement  to  make  and  sell  patented  articles  and  pay  roy- 
alties; Marsh  v.  Nichols,  140  U.  S.  366,  36  L.  Ed.  417,  11  Sup.  Ct.  802, 
arguendo. 

Penalty  of  a  bond  takeh  upon  the  granting  of  an  injunction  is  no  evidence 
of  amount  in  controversy. 

Approved  in  dissenting  opinion  in.  Henry  v.  A.  B.  Dick  Co.,  224  U.  S. 
59,  Ann.  Gas.  1913B,  880,  56  L.  Ed.  668,  32  Sup.  Ct.  364,  majority  hold- 
ing, where  complainant  sold  his  patent  machine  with  licetise  restriction, 
and  defendant  sold  to  vendee  unpatented  article  of  class  described  in 
restriction,  such  act  constituted  contributory  infringement  of  patent. 

Jurisdiction  as  to  values,  how  determined.    Note,  21  Am.  St.  Rep.  619. 

Miscellaneous.  Cited  in  Densmore  v.  Three  Rivers  Mfg.  Co.,  38  Fed. 
749,  and  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A.  301,  but  appli- 
cation doubtful.  ^ 

20  How.  69-66,  15  L.  Ed.  828,  UNITED  STATES  V.  OAMBUSTON. 

Decisions  of  the  Supreme  Court  in  cases  of  claims  to  land  in  Florida  and 
Louisiana  are  not  applicable  to  Oalif  omia  grants,  regarding  wbicli  the  Mezlcaii 
government  had  passed  regulations. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  112,  45  L.  Ed.  774, 

21  Sup.  Ct.  568,  arguendo ;  United  States  v.  Cambuston,  7  Sawy.  591,  Fed: 
Cas.  14,713,  upon  rehearing  after  being  remanded  by  Supreme  Court. 

Fact  that  a  grant  was  a  pure  donation  and  was  signed  by  the  Oovemor 
Just  befqje  Mexican  power  in  Oalif omIa  ended  is  ground  for  suspicion  that 
it  was  not  bona  fide. 
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Cited  in  United  States  v.  Flint,  4  Sawy.  67,  Fed.  Cas.  15,121,  arguendo. 
Distinguished  in  dissenting  opinion  in  United  States  v.  Valiejo,  1  Black, 
559,  560,  564, 17  L.  Ed.  2S8,  289,  240,  under  facts. 

Question  as  to  the  authority  of  a  Mexican  governor  to  grant  lands  in 
Oalifomia  during  the  conflict  between  the  United  States  and  Mexico  should 
be  carefully  Inquired  into. 

Approved  in  Bouldin  v.  Phelps,  12  Sawy.  305,  30  Fed.  555,  Den  v.  Hill, 
McAll.  482,  485,  487,  Fed.  Cas.  3784,  and  Owen  v.  Presidio  Min.  Co.,  61 
Fed.  13,  9  C.  C.  A.  338,  all  holding  there  is  no  presumption  in  favor  of 
validity  of  acts  of  such  governor. 

Distinguished  in  Brown  v.  San  Francisco,  16  Cal.  459,  and  Soto  v. 
Kroder,  19  Cal.  96,  where  recital  of  authority  in  grant  held  presumptive 
evidence  of  such  authority. 

Suiireme  Court  cannot  confirm  a  claim  to  land  in  California^  under  a  grant 
from  the  Mexican  government,  where  there  is  no  evidence  that  the  prelim- 
inary steps  prescribed  by  that  government  had  been  taken. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  113,  45  L.  Ed.  775, 
21  Sup.  Ct.  569,  rejecting  claim  to  La  Estancia  grant  in  New  Mexico; 
United  States  v.  Ortiz,  176  U.  S.  426,  448,  44  L.  Ed.  631,  537,  20  Sup.  Ct. 
468,  476,  holding  Sierra  Mosco  grant  in  New  Mexico  not  entitled  to  con- 
firmation ;  Hays  v.  United  States,  175  U.  S.  256,  44  L.  Ed.  153,  20  Sup.  Ct. 
83,  holding  claim  properly  rejected  where  petitioner  produced  oral  testi- 
mony tending  to  show  grant  by  Governor  of  New  Mexico  and  order  on 
alcalde  to  put  grantee  in  possession,  and  also  evidence  to  show  loss  of 
documents,  and  at  same  time  produced  grant  by  alcalde  making  no  ref- 
erence to  Governor's  grant;  Fuentes  v.  United  States,  22  How.  460,  16 
L.  Ed.  381,  and  United  States  v.  Bolton,  23  How.  350,  16  L.  Ed.  578, 
following  rule ;  United  States  v.  Knight,  1  Black,  252,  17  L.  Ed.  80,  United 
States  V.  Valiejo,  1  Black,  552,  17  L.  Ed.  234,  Romero  v.  United  States, 
1  Wall.  745,  17  L.  Ed.  633,  Berreyesa  v.  United  States,  154  U.  S.  623,  23 
L.  Ed.  914,  14  Sup.  Ct.  1179,  Bouldin  v.  Phelps,  12  Sawy.  305,  327,  30  Fed. 
555,  569,  and  United  States  v.  Pico,  27  Fed.  Cas.  534,  where  grants  not 
recorded  as  required  by  Mexican  law;  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  642,  involving  grant  from  Spanish  crown  to  land  in  Arkansas ;  Ainsa 
V.  United  States,  161  U.  S.  224,  40  L.  Ed.  678,  16  Sup.  Ct.  550,  refusing 
to  confirm  grant  not  detinitely  located;  United  States  v.  Coe,  170  U.  S. 
697,  42  L.  Ed.  1202,  18  Sup.  Ct.  751,  where  grant  made  by  officer  not  hav- 
ing authority;  dissenting  opinion  in  Homsby  v.  United  States,  10  Wall. 
245,  19  L.  Ed.  906,  arguing  that  failure  to  show  possession  under  grant  is 
fatal. 

Distinguished  in  Homsby  v.  United  States,  10  Wall.  241,  19  L.  Ed.  904, 
under  facts  showing  substantial  compliance  with  Mexican  laws;  More- 
head  V.  United  States,  17  Fed.  Cas.  737,  confirming  grant,  upon  showing 
that  it  had  been  recorded,  although  there  was  doubt  as  to  fact  that  claim-^ 
ant  was  at  place  where  grant  purported  to  have  been  signed  ^d  delivered. 
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Miscellaneons.  Cited  in  Camboston  v.  United  States,  95  U.  S.  286,  24 
L.  Ed.  449,  a  suit  involving  same  parties ;  dissenting  opinion  in  Cleveland 
Ins.  Co.  V.  Globe  Ins.  Co.,  98  U.  S.  375,  25  L.  Ed.  204,  as  instance  where 
court,  under  circumstances  of  case,  remanded  cause  for  further  hearing. 

20  How.  d5>84,  16  L.  Ed.  838,  DYITES  v.  HOOVER. 

Under  the  power  of  Oongress  to  make  rales  for  the  government  of  the 
land  and  naval  forces,  Oongress  may  pass  laws  providing  for  the  punishment 
of  military  and  naval  offenses,  regardless  of  the  eighth  amendment,  requiring 
presentment  of  a  grand  jury  in  cases  of  capital  or  otherwise  infamous  crime. 
Approved  in  United  States  v.  Praeger,  149  Fed.  484,  decision  of  court- 
i^artial  that  questions  which  civilian  witness  refused  to  answer  on  ground 
that  answer  might  tend  to  incriminate  him  were  proper  is  not  conclusive 
on  civil  courts  of  question  of  witness'  contempt  in  refusing  to  answer; 

I  State  v.  Long,  136  La.  4,  L.  B.  A.  1915E,  235,  66  South.  377,  up- 
holding power  of  legislature  to  authorize  creation  of  courts-martial  for 
militia;  Ex  parte  Reed,  100  U.  S.  21,  25  L.  Ed.  588,  Ex  parte  Mason,  105 
U.  S.  701,  26  L.  Ed.  1215,  Johnson  v.  Sayre,  158  U.  S.  115,  39  L.  Ed.  916,  15 

^  Sup.  Ct.  776,  and  In  re  Bogart,  2  Sawy.  401,  404,  Fed.  Cas.  1596,  all 
following  rule ;  Smith,  v.  Whitney,  116  U.  S.  182,  183,  29  L.  Ed.  606,  6  Sup. 
Ct.  578,  holding  jurisdiction  of  naval  court  extends  tc^all  crimes  which 
are  recognized  by  usages  of  all  nations;  Ex  parte  Bright,  1  Utah,  154, 
arguendo. 

Sentence  of  a  court-martial  of  competent  Jurisdiction,  acting  within 'the 
prescribed  rules,  is  final  when  confirmed  by  the  President,  and  cannot  be 
inquired  into  by  a  civil  tribunal. 

Approved  in  Dowling  v.  Lee,  68  Fla.  26,  66  South.  143,  following  rule; 
Kirkman  v.  McClaughry,  160  Fed.  439,  90  C.  C.  A.  86,  and  Mullan  v.  United 
States,  212  U.  S.  520,  53  L.  Ed.  635,  29  Sup.  Ct.  330,  both  holding  civil 
courts  are  not  courts  of  error  to  review  sentences  of  legally  organized 
courts-martial  having  jurisdiction  of  persoh  of  accused  and  of  offense; 
Dillingham  v.  Booker,  163  Fed.  698,  16  Ann.  Gas.  127,  18  L.  R.  A.  (N.  S.) 
956,  90  C.  C.  A.  280  holding  civil  courts  should  not  interfere  by  habeas 
corpus  to  discharge  minor  who  has  enlisted,  if  at  time  of  presentation  of 
petition  for  writ  minor  is  under  arrest;  United  States  v.  Praeger,  149 
Fed.  485,  decision,  of  court-martial  that  questions  which  civilian  witness  rer 
fused  to  answer  on  ground  that  answers  might  tend  to  incriminate  him  were 
proper  is  not  conclusive  on  civil  courts  of  question  of  witness'  contempt 
in  refusing  to  answer;  Deming  v.  McClaughry,  113  Fed.  649,  51  C.  C.  A. 
349,  holding  sentence  of  volunteer  by  court-martial  composed  of  officers  of 
regular  army  is  void;  Rose  v.  Roberts,  99  Fed.  951,  40  C.  C.  A.  199,  hold- 
ing under  sixteenth  article  of  war,  person  convicted  of  two  offenses  named 
therein  may  be  punished  by  fine  as  to  one  and  by  imprisonment  as  to  the 
other;  In  re  Esmond,  5  Mackay  (D.  C),  74,  holding  in  matter  of  court- 
martial,  civil  courts  have  no  jurisdiction  through  writ  of  habeas  corpus  to 
OMisider  any  question  but  of  jurisdiction  of  court-martial  and  validity  of 
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sentence;  State  v.  Wagener,  74  Minn.  522,  73  Am,  St  Rep.  370,  77  N.  W. 
425,  appl3dng  principle  to  sentence  of  national  gaard  court-martial ;  People 
▼.  Hoffman,  166  N.  Y.  473,  60  N.  E.  190,  holding  certiorari  lies  to  review 
findings  of  military  board  of  examination  under  Military  Code,  §64;  Ex 
parte  Vallandigham,  1  Wall.  254,  17  L.  Ed.  594,  refusing  writ  of  certiorari 
to  review  proceedings  of  military  commission ;  Smith  v.  Whitney,  116  U.  S. 
177,  179,  29  L.  Ed.  604,  606,  6  Sup.  Ct.  575,  576,  holding  writ  of  prohibi- 
tion will  not  issue  to  prevent  trial  by  court-martial;  United  States  v. 
Fletelier,  148  U.  S.  92,  37  L.  Ed.  380,  13  Sup.  Ct.  555,  and  Swaim  v.  United 
States,  166  U.  S.  555,  561,  41  L.  Ed.  823,  826, 17  Sup.  Ct.  449,  45^,  both  holfl- 
ing  sentence  of  dismissal  conclusive  in  action  to  recover  pay  from  that  date ; 
Johnson  v.  Sayre,  158  U.  S.  118,  39  L.  Ed.  917,  15  Sup.  Ct.  777,  and  In  re 
McVey,  11  Sawy.  26,  23  Fed.  879,  denying  writ  of  habeas  corpus  for  re- 
lease of  person  imprisoned  under  sentence;  In  re  Corbett,  9  Ben.  277,  Fed. 
Gas.  32l9,  refusing-  to  inquire  into  merits  of  ca3e  upon  habeas  corpus  to 
determine  jurisdiction;  Kurtz  v.  Moffitt,  115  U.  S.  500,  29  L.  Ed.  461,  6 
Sup.  Ct.  152,  holding  police  officer,  as  such,  has  no  authority  to  arrest 
deserter  from  army;  Tyler  v.  Pomeroy,'8  Allen,  484,  arguendo. 

Review  of  proceeding  of  courts-martial  by  civil  courts.    Note,  17  AniL 
Gas.  446. 

Superintending  control  of  civil  courts  over  courts-martial.    Note,  20 
L.  B.  A.  (N.  S.)  413,  417. 

To  render  sentence  of  conrt-martlal  valid,  it  most  appear  affirmatively 
that  the  court  was  legally  constituted,  tliat  it  had  jorisdictidn,  and  that  all 
prescribed  rules  for  its  government  had  been  complied  with. 

Approved  in  Hamilton  v.  McClaughry,  136  Fed.  447,  following  «rule; 
McClall?*ry  v.  Deming,  186  U.  S.  63,  46  L.  Ed.  1055,  22  Sup.  Ct.  792,  hold- 
ing habeas  corpus  lies  to  review  decision  of  court-martial  composed  of  offi- 
cers of  regular  army  in  trial  of  vblunteer,  affirming  113  Fed.  650,  51  C.  C. 
A.  349;  State  v.  Peake,  22  N.  D.  466,  40  L.  R.  A.  (N.  S.)  354, 135  N.  W.  201, 
holding  certiorari  is  proper  remedy  to  review  proceedings  in  court-martial 
for  purpose  of  determining  whether  it  exceeded  its  jurisdiction ;  Weicrel  v. 
Brown,  194  Fed.  657,  115  C.  C.  A.  442,  arguendo;  Runkle  v.  United  States, 
122  U.  S.  556,  30  L.  Ed.  1170,  7  Sup.  Ct.  1146,  quashing  sentence  dismissing 
comniissioned  officer  in  absence  of  proof  that  action  of  court  had  not  been 
approved  by  President;  Barrett  v.  Hopkins,  2  McCrary,  131,  7  Fed.  314, 
holding  jurisdiction  of  court-martial  is  always  subject  of  inquiry;  Driscoll 
v.  Place,  44  Vt.  258,  holding  officer  liable  for  taking  goods  under  writ  of 
replevin  where  court  issuing  writ  had  not  jupsdiction. 

Valid  Judgment  of  court-martial,  confirmed  by  the  President,  is  valid 
defense  to  an  action  against  a  marshal  executing  it,  for  false  imprisonment. 

Approved  in  Conner  v.  Long,  104  U.  S.  239,  26  L.  Ed.  727,  holding  sheriff 
selling  goods  pursuant  to  order  of  competent  court  is  not  liable  to  action 
for  conversion;  McGraw  v.  Welch|  2  Colo.  290,  ruling  similarly  as  to 
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officer  attaching  property  under  process  valid  on  its  face;  Forrist  v. 
Leavitt>  52  N.  H.  487,  as  to  officer  making  arrest  under  warrant  duly 
issued;  PuUan  v.  Kingsinger,  2  Abb.  (U.  S.)  104,  Fed.  Cas.  11,463,  In  re 
Anderson,  94  Fed.  495,  Delaware  R.  R.  Co.  v.  Prettyman,  7  Fed.  Cas. 
412,  Lampert  v.  La  Clede  Gas  Light  Co.,  14  Mo.  App.  387,  and  Thornton- 
Thomas  Co.  V.  Bretherton,  32  Mont.  96,  80  Pac.  14,  all  arguendo. 

Officer  executing  process  when  protected  thereunder.    Note,  61  Am. 
Dec.  473. 

Miscellaneous.  Cited  in  In  re  Nevitt,  117  Fed.  449,  54  C.  C.  A.  622,  to 
the  point  that  habeas  corpus  challenges  only  jurisdiction  or  power  of  court 
to  commit,  and  cannot  be  used  to  correct  errors;  Williams  v.  Baker,  17 
Wall.  J  47,  reference  being  apparently  to  23  How.  66,  16  L.  Ed.  600, 
Salszobel  v.  The  Rolling  Wave,  21  Fed.  Cas.  284,  but  citation  is  to  19 
How.  82,  15  L.  Ed.  664. 

20  How.  84-94,  15  L.  Ed.  816,  WITHERS  v.  BUCKLET. 

Fifth  amendment  to  the  Constitution  is  a  restraint  upon  the  powers  of  the 
Federal  government  alone;  accordingly,  the  States  are  not  forbidden  to  take 
property  for  public  use  without  just  compensation. 

Approved  in  Coyle  v.  Smith,  221  U.  S.  573,  574,  55  L.  Ed.  860,  861,  31 
Sup.  Cl.  688,  holding  legislature  of  Oklahoma  has  power  to  locate  its  own 
seat  of  government  irrespective  of  provisions  of  enabling  act;  Gearlds  v. 
Johnson,  183  Fed.  620,  621,  holding  that  provision  in  treaty  with  Chippewa 
tribe,  which  prohibits  introduction  of  intoxicating  liquors  into  ceded 
country,  was  repealed  by  act  admitting  Minnesota  into  Union,  and  matters 
of  that  nature  are  within  police  power  of  State;  People  v.  O'Brien,  176 
N.  Y.*261,  68  N.  E.  354,  holding  witness  cannot  be  compelled  to  give  tes- 
timony tending  to  incriminate  himself  notwithstanding  Pen.  Code,  §  342, 
provides  tliat  no  person  shall  be  excused  from  giving  testimony  in  gambling 
cases  because  such  testimony  would  tend  to  incriminate  him,  but  that  such 
testimony  cannot  be  received  against  him  on  any  criminal  proceeding; 
Coyle  V.  Smith,  28  Okl.  140,  146,  113  Pac.  952,  955,  upholding  power  of 
legislature  to  locate  capital  irrespective  of  provisions  «f  enabling  act  fixing 
capital;  Anderson  v.  State,  8  Okl.  Cr.^109,  Ann.  Gas,  19140,  314,  126  Pac. 
848,  provisions  of  Constitution  as  to  compulsory  process  for  obtaining  wit- 
nesses does  not  affect  competency  of  witness  when  presented;  Ex  parte 
Simmons,  5  Okl.  Cr.  438,  115  Pac.  396,  violations  of  city  police  ordinance 
may  be  prosecuted  in  summary  manner  without  trial  by  jury;  Kelly  v. 
Pittsburgh,  104  U.  S.  79,  26  L.  Ed.  659,  holding  State  has  right  to  deter- 
mine what  portion  of  its  territory  shall  be  within  limits  of  city  and  sub- 
ject to  taxation;  North  Missouri  R.  R.  Co.  v.  Maguire,  49  Mo.  496, 
8  Am.  Rep.  143,  holding  Rfth  amendment  not  restrictive  of  State's  right 
of  taxation;  Clark  v.  Mitchell,  64  Mo.  572,  denying  power  of  Congress  to 
confiscate  debts  due  from  one  citizen  to  another;  St.  Louis  v.  Richeson, 
76  Mo.  478,  holding  city  may  condemn  property  for  street  purposes;  Orr 
V.  Quimby,  54  N.  H.  599,  State  may  condemn  property  for  use  of  United 
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States;  Eldridge  v.  Binghamton,  120  N.  Y.  313,  24  N.  E.  463,  upholding 
condemnation  for  purpose  of  constructing  canal;  State  v.  Brown  etc.  Mfg. 
Co.,  18  U.  I.  20,  17  L.  B.  A.  869,  25  Atl.  248,  holding  State  may  regulate 
payment  of  wages  by  corporation  5  Twitchell  v.  Commonwealth,  7  Wall. 
327, 19  L.  Ed.  224,  Talton  v.  Mayes,  163  U.  S.  382,  41  L.  Ed.  198, 16  Sup.  Ct. 
989,  Ryan  v.  People,  21  Colo.  122,  40  Pac.  776,  and  State  v.  Brennan,  2  S.  D. 
389,  50  N.  W.  626,  all  ruling  similarly  as  to  provisions  in  fifth  and  sixth 
amendments,  relating  to  criminal  trials;  United  States  v.  Cruikshank, 
92  U.  S.  552,  23  L.  Ed.  591,  as  to  provisions  in  first  amendment  relative 
to  right  of  citizens  to  assemble  and  to  petition  the  government;  Fife  v. 
State,  31  Ark.  458,  25  Am.  Rep.  558,  of  second  amendment,  relative  to  right 
to  bear  arms;  dissenting  opinion  in  Jacoway  v.  Denton,  25  Ark.  666,  ma- 
jority denying  constitutionality  of  State  law  emancipating  slaves;  Spies  v. 
Illinois,  123  U.  S.  166,  81  L.  Ed.  86,  8  Sup.  Ct.  24,  Brown  v.  Walker,  161 
U.  S.  606,  40  L.  Ed.  824,  16  Sup.  Ct.  650,  United  States  v.  Rhodes,  1  Abb. 
(U.  S.)  43,  Fed.  Cas.  16,151,  Philadelphia  etc.  R.  R.  Co.  v.  Morrison,  19 
Fed.  Cas.  491,  State  v.  Parker,  66  Iowa,  588,  24  N.  W.  226,  People  v.  Fish, 
125  N.  Y»  151,  26  N.  E.,  323,  and  People  v.  Thorn,  156  N.  Y.  295,  42  L.  R.  A. 
S86.  50  N.  E.  950,  all  arguendo. 

Constitution  of  United  States— When  not  applicable  in  State  courts. 

Note,  12  Am.  Dec.  548. 
Right  to  speedy  trial.    Note,  41  Am.  Dec.  604. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note,  14 
L.  R.  A.  601. 

One  of  the  inherent  powers  of  a  State  Is  that  of  Improving  her  navigable 
rivers;  accordingly,  a  law  of  Mississippi,  designed  for  that  purpose,  Is  not  in 
conflict  with  the  provision  guaranteeing  the  free  navigation  of  the  Mississippi 
River,  in  the  act  of  Congress,  admitting  the  State  into  the  Union. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  482,  50  L.  Ed.  279,  26  Sup. 
Ct.  127,  upholding  South  Carolina  act  of  1903,  providing  for  erection  of 
dam  across  interior  stream  formerly  navigable,  for  purpose  of  draining 
lowlands;  Leovy  v.  United  States,  177  U.  S.  629,  631,  44  L.  Ed.  918,  919^ 
20  Sup.  Ct.  800,  upholding  power  of  Louisiana  to  construct  dam  at  Red  Pass 
to  drain  and  reclaim  swamp-lands;  State  v.  Akers,  92  Kan.  190>  Ann.  Gas. 
1916B,  543,  140  Pac.  645,  upholding  act  of  1913,  regulating  sale  and  taking 
of  sand  and  other  natural  products  from  navigable  streams;  Maine  Water 
Co.  V.  Knickerbocker  Steam  Towage  Co.,  99  Me.  475,  59  Atl.  954,  water 
pipe-line  laid  across  Kennebec  River  by  authority  of  legislature  in  ac- 
cordance with  plans  recommended  and  authorized  by  War  Department  is 
not  unlawful  obstruction ;  In  re  Seattle,  66  Wash.  285,  119  Pac.  802,  hold- 
ing that  bridge  could  be  built  across  navigable  stream  wholly  within  single 
State,  if  authorized  by  State  and  location  and  plans  were  first  approved 
by  chief  of  engineers  and  Secretary  of  War;  Shively  v.  Bowlby,  152  U.  S. 
33,  34,  88  L.  Ed.  844,  14  Sup.  Ct.  560,  holding  States  have  sole  power  to 
determine  title  to  lands  under  navigable  rivers;  Ward  v.  Race  Horse,  163 
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U.  S.  612,  41  L.  Ed.  247, 16  Sup.  Ct.  1079,  holding  United  States  cannot  give 
Indians  right  to  hunt  on  navigable  rivers  of  State,  in  violation  .of  State"^ 
laws;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  165  U.  S.  366,  41  L.  BdL  748,  17 
Sup.  Ct.  367,  holding  act  of  Congress,  providing  for  bridging  of  streams, 
does  not  deprive  State  of  its  right  to  do  so,  in  absence  of  express  prohibi- 
tion ;  Silliman  v.  Hudson  River  Bridge  Co.,  4  Blatchf .  409,  Fed.  Cas.  12,852, 
.  refusing  to  enjoin  erection  of  bridge  authorized  by  State  legislature ;  Di^au 
V.  State,  126  Ind.  132,  9  L.  R.  A.  822,  25  N.  E.  172,  asserting  power  of  State 
to  apply  Sunday  laws  to  its  navigable  rivers ;  Rood  v.  Wallace,  109  Iowa,  5, 
79  N.  W.  460,  holding  State  has  title  to  lake  beds  within  boundaries;  J.  I. 
Keator  etc.  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  82,  7  Am.  St.  Bep.  848, 
38  N.  W.  536,  to  authorize  construction  of  booms;  County  of  St.  Clair  v. 
Lovingston,  23  Wall.  68,  16  Am.  Bep.  527,  28  L.  £d.  63,  arguendo. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Bep.  555. 

Right  to  improve  navigability  of  stream.    Note,  67  L.  B.  A.  824. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Terri- 
tory.. Note,  Ann.  Gas.  1915D,  953. 

Effect  of  admission  of  State  into  the  Uniofl"  upon  Ordinance  of  1787. 
Note,  52  L.  B.  A.  (N.  S.)  311. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
325.  ' 

Miscellaneous.  Cited  in  State  ex  rel.  v.  Cunningham,  81  Wis.  5II9  15 
'L.  B.  A.  576,  61  N.  W.  738. 

20  How.  94-108,  15  K  Ed.  833,  SEOOMBB  V.  STEELE. 

Decree  of  another  court  attached  to ''the  answer  constitutes  part  of  the 
record  upon  appeal,  although  not  signed  by  the  Judge  who  rendered  it. 

Approved  in  Folsom  v.  Blood,  58  N.  H.  12,  holding  judgment  not  invali- 
dated because  not  attested  by  person  who  held  office  of  clerk  of  court  ren- 
dering it ;  Spencer  v.  Lapsley,  20  How.  270,  15  L.  Ed.  905,  arguendo. 

Entry  or  record  necessary  to  complete  judgment  or  order.    Note,  28 
L.  B.  A.  624. 

At  law,  an  express  agreement  for  the  payment  of  purchase  money,  and 
delivery  of  conveyance,  on  a  particular  day  and  at  a  particular  place,  binds 
the  parties,  and, time  will  be  deemed  of  the  essence  of  the  contract. 

Approved  in  Early  Times  Distil.  Co.  v.  Zciger,  11  N.  M.  233,  67  Pac.  737, 
^following  rule;  Miller  v.  Bronson,  26  R.  I.  63,  68  Atl.  267,  where  on  date 
fixed  for  performance  vendee  refused  to  take  land  because  of  existence 
of  mortgage,  and  later  mortgage  released,  but  no  notice  g^ven  vendee  of  re- 
lease for  six  months,  specific  performance  denied;  McLean  v.  Windham 
Light  etc.  Co.,  85  Vt.  182,  81  AtL  619,  hplding  in  contract  for  sale  of  stand- 
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ing  timber,  privilege  of  terminating  it  by  notice  was  mere  option,  and 
failure  to  exercise  it  imposed  no  penalty. 

If  i  contract  is  silent  with  respect  to  the  oondition  of  time,  or  fails  to 
indicate  a  distinct  intention  to  make  it  a  consideration,  and  where  its  Impor- 
tance is  not  manifest,  equity  will  not  consider  It  of  the  essence  of  the  contract. 

Approved  in  Chapman  etc.  Land  Co.  v.  Wilson,  91  Ark.  89,  120  S.  W. 
394,  applying  rule  to  contract  for  constructiofi  of  drainage  ditch;  East  v. 
^  Atkinson,  117  Va.  494,  86  S.  E.  469,  holding  in  purchaser's  action  for 
specifie  performance,  where  time  was  not  essence  of  contract,  that  plaintiff 
had  not  paid  installments  as  they  became  due  where  vendor  has  not  de- 
manded them ;  Brown  v.  Guarantee  Trust  Co.,*  128  U.  S.  414,  32  L.  Ed.  471, 
9  Sup.  Ct.  130,  decreeing  specific  performance  of  contract  to  sell  land; 
Cheney  v.  Libby,  134-  U.  S.  77,  33  L.  Ed.  823,  10  Sup.  Ct.  501,  decreeing 
specific  x)erformance  where  failure  of  complainant  to  pay  on  time  was 
caused  by  acts  of  respondent;  Steele  v.  Branch,  40  Cal.  13,  holding  pro- 
vision that  land  s)kair  revert  to  vendor  in  case  of  failure  to  comply  wi^h 
agreement  is  to  be  taken  as  mere  specification  of  penalty. 

Distinguished  in  Stinson  v.  Dousenian,  20  How.  466,  15  L.  Ed.  969,  where 
parties  had  agreed,  in  contract  to  sell  land  on  credit,  that  on  failure  to  pay 
promptly  vendor  might  rescind. 

Decree  of  spedflc  performance  of  contra^lt  to  convey  lan4  conveys  title  aa 
against  a  Judgment  creditor  who  became  so  pendente  lite  and  after  the  vendor 
had  paid  the  purchase  money  into  court. 

Approved  in  Bridger  v.  Exchange  Bank,  126  Ga.  827,  56  S.  E.  100,  lis 
pendens  affeels^not  only  purchaser  from  one  of  parties  to  suit,  but  also 
those  who  hold  by  conveyances  under  him ;  Partridge  v.  Shepard,  71  Cal. 
476,  12  Pac.  483,  holding  pureha^^er  pendente  lite  of,  premises  involved  in 
actio6  of  ejectment  is  bound  by  decree;  Bell  v.  St.  Louis  etc.  R.Ct.  Co.,  34 
La.  Ann.  794,  arguendo. 

Law  of  lis  pendens.    Note,  56  Am.  St.  Rep.  866. 

Oreditors  of  vendor  who  recovered  judgments  and  sold  the  property  pend- 
ing suit  for  specific  performance,  in  which  the  purchase  money  had  hee^  paid 
into  court,  are  not  necessary  parties  to  such  suit,  nor  are  purchasers  at  sheriff's 
sale  under  such  Judgments. 

Cited  in  Shelly  v.  Mikkelson,  5  N.  D.  44,  63  N.  W.  219,  ai^endo. 

Miscellaneous.  Cited  in  Blanton  v.  Kentucky  Distilleries  &  Warehouse 
Co.,  120  Fed.  361,  holding  fact  that  vendor  at  time  of  contract  was  not  in 
position  wh^e  he  could  be  compelled  to  specifically  perform  collateral 
matter  of  trivial  importance  does  not  defeat  his  right  to  specific  x)erform- 
ance  when  fact  was  known  at  time  of  contract  and  contract  was  not  re- 
scinded. 
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20  How.  108-125,  15  L.  Ed.  862,  OOMMEBOIAI.  BANK  OF  MANOHESTEB^ 
V.  BUCENEB. 

Under  the  ba^krapt  act  of  1841,  the  District  Court  had  ezdnsive  JariB<« 
diction  of  a  bill  in  equity  to  annul  a  discharge  granted  by  that  court,  brought 
by  a  party  to  the  original  proceedings. 

Approved  in  Atlantic  Dynamite  Co.  v.  Reger,  200  Fed.  1004,  holding  that 
Federal  court  in  another  district  than  that  in  which  bankrupt's  discharge 
was  granted  has  no  jurisdiction  to  set  it  aside  for  fraudr 

Creditor  who  has  submitted  his  claim  in  bankruptcy  proceedings  cannot 
pursue  the  bankrupt  at  law.    . 

Approved  in  In  re  Shaffer,  104  Fed.  984,  holding  under  Bankruptcy  Act, 
§  2,  subd.  8,  bankruptcy  court  may,  after  discharge  of  voluntary  bank- 
rupt, entertain  supplemental  petition  setting  out  additional  schedules,  and 
reopen  proceedings  to  administer  new  assets;  Custard  v.  Wigdcrson,  130 
Wis.  416,  10  Ann.  Gas.  740,  110  N.  W.  264,  holding  discharge  of  bankrupt 
is  not  open  to  collateral  attack ;  Shorten  v.  Booth,  32  La.  Ann.  399,  holding 
that  after  discharge  in  bankruptcy,  execution  cannot  issue  against  bank- 
rupt on  judgment  acquired  prior  thereto ;  Bennett  v.  Gold th wait,  109  Mass. 
495,  12  Am.  Rep.  743,  holding  discharge  in  bankruptcy  is  bar  to  proceedings 
to  recover  debt  already  commenced. 

Demurrer  Is*  only  a  confession  of  facts  well  pleaded. 

Approved  in  Dillon  v.  Barnard,  1  Holmes,  389,  Fed.  Cas.  3915,  holding 
demurrer  does  not  admit  allegations  as  to  construction  of  documents  set 
forth  in  bill ;  Reid  v.  Field,  83  Va.  29,  1  S.  E.  397,  nor  facts  which  consti- 
tute an  insufficient  defense;  Aurora  City  v.  West,  7  Wall.  99,  19  L.  BcL  43» 
arguendo. 

Miscellaneous.    Cited  in  Nichols  v.  Jones,  19  Fed.  857, 

20  How.  125-128,  16  L.  Ed.  831,  TELLER  ▼.  PATTEN. 

"Where  the  question  was  whether  one  defendant  was  a  partner  in  a  firm,, 
it  was  proper  .for  the  court  to  exclude  declarations  made  by  him  in  tlie  absence 
of  the  plaintiffs. 

Approved  in  Wi^n  v.  Fine,  17  Mont.  679,  44  Pac.  76,  following  rule. 

20  How.  128-133,  15  L.  Ed.  845,  MATTINGLT  v.  BOYD. 

Oamiflhment  proceedings,  pending  against  an  agent  who  holds  money 
belonging  to  his  principal,  may  ^  pleaded  in  abatement  of  an  action  by  the 
principal  against  the  agent. 

Approved  in  Dillingham  v.  Traders'  Ins.  Co.,  120  Tenn.  312,  16  L.  R.  A. 
(N.  S.)  220,  108  S.  W.  1151,  holding  credits  owing  to  Illinois  company  by 
its  agents  in  Tennessee,  for  purposes  of  attachment,  are  situate  in  latter 
State ;  Barton  v.  Spencer,  3  OkL  274,  278,  41  Pac.  606,  608,  holding  subs^ 
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qiicnt  I  attaching  creditors  cannot  acquire  rights  in  money  as  against  gar- 
nisheeing  creditor;  Howland  v.  Chicago  etc.  Ry.  Co.,  134  Mo.  482,  36  S.  W. 
31,  but  holding  in  such  suit  judgment'  should  be  given  against  garnishee, 
with  stay  of  execution  until  termination  of  garnishment  proceedings; 
Matthews  v.  Smith,  13  Neb.  190,  12  N.  W.  826,  and  Berry  v.  Davis,  77 
Tex.  194,  19  Am.  St  Rep.  749,  13  S.  W.  979,  both  arguendo. 

Distinguished  in  Yazoo  etc.  R.  R.  Co.  v.  Fulton,  71  Miss.  389,  14  South. 
272,  holding  judgment  against  garnishee  is  not  bar  to  suit  by  his  creditor. 

Effect  of  pending  garnishment  proceedings  on  subsequent  action 
against  garnishee  by  principal  defendant.  Note,  9  Ann.  Gas.  480, 
481. 

Qamlaimient  proceedings  pending  against  an  agent  who  holds  money 
belonging  to  his  principal  operate  to  suspend  a  statute  of  limitations,  provid- 
ing that  a  principal  must  sue  to  recover  money  converted  by  his  agent  within 
three  years. 

Approved  in  Barton  v.  Spencer,  3  Okl.  274,  41  Pae.  606,  608,  subsequent 
attaching  cerditors  obtain  no  rights  in  garnished  property  as  against  credr 
iter  causing  garnishment  to  issue;  Cox  v.  Montford,  66  Ga.  64,  holding 
statute  does  not  run  against  fi.  fa.,  prevented  from  proceeding  by  injunc- 
tion ;  Boody  v.  Watson,  64  N.  H.  191,  9  Atl.  816,  arguendo. 

Distinguished  in  Lynch  v.  Hartford  Fire  Ins.  Co.,  17  Fed.  629,  under  dif- 
ferent construction  of  State  laws. 

Garnishee  is  not  ordinarily  bonnd  to  pay  interest  on  money  held  by  him; 
bat  he  is  liable  where  he  has  used  the  money  as  his  own. 

Approved  in  Boston  etc.  Smelting  Co.  v.  Reed,  23  Colo.  534,  48  Pac.  518, 
holding  trustee  using  trust  funds  as  his  own  is  bound  to  account  for  profits ; 
Lackett  v.  Rumbaugh,  45  Fed.  27,  arguendo. 

Distinguished  in  Baltimore  etc.  R.  Co.  v.  Hetzel,  3  Mackey  (D.  C),  500, 
holding  entry  of  interest  on  judgment  was  proper. 

i 

20  How.  133-136,  15  L.  Ed.  857,  McMICKEN  v.  PEBIN. 

Appeal  wiU  not  lie  from  an  order  of  the  Circuit  Court  compelling  a  cour 
Teyance  pursuant  to  a  decree  already  affirmed  by  the  Supreme  Court. 

Approved  in  Ex  parte  Whitmore,  9  Utah,  458,  35  Pac.  530,  holding  ap- 
peal does  not  lie  from  sentence  for  contempt  for  refusal  to  obey  injunc- 
tion issued  after  affirmance  of  decree  by  appellate  court;  Newport  Light 
Co.  V.  Newport,  151  U.  S.  539,  38  L.  Ed.  263,  14  Sup.  Ct.  433,  arguendo. 

Contempt,  relief  by  party  convicted  of  appeal  or  writ  of  error.  Note^ 
22  Am.  St.  Rep,  417. 

Miscellaneous.  Cited  in  McMicken  v.  Perin,  22  How.  285,  16  L.  Ed.  260, 
as  having  involved  same  parties;  Cook  v.  Burnley,  11  Wall.  674,  20  L.  Ed. 
85,  to  point  that  writ  of  error  will  lie  where  lower  court  has  committed 
error  in  executing  mandate  of  appellate  court. 
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20    How.  1S5-149,  15  L.  Ed.  858,  SBnTH    v.   OOBPOBATIOK    OF    WASH- 
INGTON. ' 

Power  of  city,  under  its  charter,  to  open  and  keep  In  repair  streets  and 
alleys  Includes  the  power  to  establish  and  change  grades. 

Approved  in  District  of  Columbia  v.  Metropolitan  P.  Co.,  8  App.»D.  C. 
356,  holding  on  railroad  company  failing  to  construct  new  city  street  pave- 
ment after  due  notice,  it  was  liable  for  cost  of  same  incurred  by  board 
of  public  works;  Barnes  v.  City  of  Parsons,  77  Kan.  314,  94  Pac.  152, 
discussing  validity  of  special  assessment  for  street  improvements; 
Wabash  R.  R.  Co.  v.  Defiance,  167  U.  S.  101,  42  L.  Bd.  98,  17  Sup. 
Ct.  753,  City  Council  of  Montgomery  v.  Townsend,  84  Ala.  485, 
4  South.  784,  Reardon  v.  San  Francisco,  66  Cal.  498,  56  Am.  Rep.  Ill,  6 
Pac.  320,  Macy  v.  Indianapolis,  17  Ind.  269,  City  of  Kokomo  v.  Mahan, 
100  Ind.  244,  M.  E.  Church  v.  City  of  Wyandotte,  31  Kan.  724,  3  Pac. 
529,  McCormack  v.  Patchin,  53  Mo.  67,  14  Am.  Rep.  442,  and  Wabash  R. 
R.  Co.  V.  Defiance,  52  Ohio  St.  300,  40  N.  E.  98,  all  following  rule ;  Mayor 
of  Americus  v.  Eldridge,  64  G&,  526,  87  Am.  Rep.  91,  holding  such  power 
includes  also  power  to  construct  sewer  in  street  to  carry  off  surface 
water ;  Weaver  v.  Templin,  113  Ind.  300,  14  N.  E.  601,  to  construct  ditches 
or  drains. 

\  Power  to  compel  property  owner  to  repave  streets.    Note,  14  Am. 

Rep.  448. 
Power  of  municipal  corporations  to  grade  or  regrade  streets.    Note, 
36  Am.  Dec.  129. 

Meaning  of  "open"  or  "opening"  as  api^ied  to  street  or  highway. 
Note,  Ann.  Gas.  1918D,  1049. 

If  the  power  of  a  city  to  change  the  grade  of  its  streets  be  exercised 
with  due  skill  and  care,  the  city  Is  not  liable  to  an  adjoining  property  owner 
who  is  put  to  expense  or  suffers  Inconvenience  in  consequence. 

Approved  in  Dorsey  v.  Town  of  Henderson,  148  N.  C.  426,  62  S.  E.  548, 
IToyle  v.  City  of  Hickory,  164  N.  C.  81,  80  S.  E.  255 ,  Adams  v.  Oklahoma 
City,  20  Okl.  527,  95  Pac.  979,  and  Morris  v.  Indianapolis,  177  Ind.  386, 
94  N.  E.  711,  all  following  rule;  Nampa  v.  Nampa  &  Meridian  Irr.  Dist., 
19  Idaho,  784,  115  Pac.  981,  holding  city  in  exercising  right  to  grade 
streets  may,  if  necessity  exists  for  it,  remove  irrigation  ditches  and  re- 
quire reconstruction  by  pipe-line;  Maybr  etc.  of  Baltimore  v.  Bregenzer, 
125  Md.  85,  93  Atl.  427,  holding  where  city  and  railroad  company  threaten 
erection  of  viaduct,  they  cannot  be  enjoined  by  property  owner  where 
erection  would  result  in  mere  inconvenience  of  access  to  said  property 
and  diminution  of  light  and  air;  Sauer  v.  New  York,^  180  N.  Y.  33,  70 
L.  R.  A.  717,  72  N.  E.  580,  erection,  under  statutory  authority,  of  elevated 
viaduct  by  city  in  street  of  which  it  owns  fee,  does  not  entitle  abutting 
owner  to  damages;  Rosenthal  v.  City  of  Goldsboro,  149  N.  C.  133,  16 
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Ann.  Caa.  639,  20  L.  B.  A.  (N.  S.)  809,  62  S.  E.  907,  and  Jeffress  v.  Town  - 
of  Greenville,  154  N.  C.  499,  70  S.  E.  922,  both  holding  where  municipality 
threatened  to  cut  down  shade  trees,  it  cannot  be  enjoined  by  owner  of  ad- 
joining property ;  Crowell  v.  City  of  Monroe,  152  N.  C.  401,  67  S.  E.  990, 
holding  no  damages  recoverable  for  closing  street  by  city;  Brand  v.  Mult- 
nomah Co.,  38  Or.  93,  84  Am.  St  Rep.  776,  60  Pac.  592,  holding  change  of 
street  grade  is  not  a  '' taking''  of  property  within  constitutional  inhibition 
of  taAng  property  without  compensation;  Northern  Transp.  Co.  v.  Chicago, 
99  U.  S.  641,  25  L.  Ed.  838,  denying  liability  of  city  for  blocking  entrance 
to  warehouse  while  repairing  streets;  Wabash  R.  R.  Co.  v.  Defiance,  167 
C  S.  101,  42  L.  Ed.  93,  17  Sup.  Ct.  753,  refusing  injunction  to  restrain  city 
from  changing  grade  to  the  inconvenience  of  railroad  company;  Cheever  v. 
Shedd,  13  Blatchf.  263,  264,  Fed.  Cas.  2634,  holding  city  not  bound  to  pro- 
tect earth  or  embankments  of  adjoining  proprietors  while  excavating; 
Beardon  v.  San  Francisco,  66  Cal.  505,  56  Am.  Bep.  116,  6  Pac.  325,  deny- 
ing right  of  adjoining  owner  to  recover  for  damage  caused  to  foundations  / 
of  buildings ;  Dorman  v.  Jacksonville,  13  Fla.  550,  552,  7  Am.  Rep.  258,  260, 
for  injury  to  shade  trees  and  embankments;  City  of  Quincy  v.  Jones,  76 
III.  243,  20  Am.  Rep.  250,  holding  property  owner  can  claim  no  right  to 
lateral  support  of  soil  in  street;  Macy  v.  Indianapolis,  17  Ind.  269,  and 
Cumberland  v.  Willison,  50  Md.  148,  83  Am.  Rep.  308,  holding  such  con- 
sequential inquiry  not  within  constitutional  clause  forbidding  taking  of 
private  property  without  compensation;  Kokomo  v.  Mahan,  100  Ind.  244, 
holding  city  authorities  are  to  determine  when  charge  is  necessary,  and 
property  owner  oftnnot  recover  on  ground  that  it  was  not  so;  Denniston 
V.  Clark,  125  Mass.  222,  holding  owner  of  property  cannot  maintain 
action  against  surveyor  of  highway  for  removing  gravel  from  road  in 
front  of  premises  for  use  in  repairing;  Pontiac  v.  Carter,  32  Mich.  167;* 
and  Kehrer  v.  Richmond,  81  Va.  748,  denying  right  of  owner  to  recover 
expense  incurred  in  bringing  property  up  to  new  grade  of  street ;  Hembling  ' 
v.  Big  Rapids,  89  Mkh.  4,  50  N.  W.  741,  and  Lee  v.  Minneapolis,  22  Minn. 
1^,  for  flooding  of  cellars  caused  by  raising  of  grade;  Henderson  v.  Min- 
neapolis, 32  Minn.  321,  20  N.  W.  323,  and  Trenton  v.  McQuade,  52  N.  J, 
Eq.  673,  29  Atl.  356,  for  rendering  property  inaccessible  by  raising  grade; 
Talbot  V.  New  York  etc.  R.  R.  Co.,  151  N.  Y.  162,  45  N.  E.  384,  ruling 
similarly  when  change  made  by  railroad  company  under  authority  of  city;  ^ 
Tate  V.  Greensboro,  114  N*.  C.  398,  24  L.  R.  A.  672,  19  S.  E.  768,  denying 
owner's  right  to  recover  for  damage  caused  by  flooding  land;  Tennessee 
etc.  R.  R.  Co.  V.  Adams,  3  Head,  600,  holding  burden  of  proof  is  on  land 
owner  to  show  negligence;  Cumberland  Telephone  etc.  Co.  v.  United 
Electric  Ry.  Co.,  42  Fed.  283,  12  L.  R.  A.  650,  refusing  injunction  against 
operation  of  electric  railway  to  prevent  damages  to  telephone  company 
incidentally  sustained  Jby  escape  of  electricity  from  rails;  High  Bridge 
Lumber  Co.  v.  United  States,  69  Fed.  324,  16  C.  C.  A.  460,  holding,  where 
land  is  taken  by  State  for  canal,  temporary-hooding  of  other  lands  than 
those  taken  does  not  give  right  of  action  against  State;  Tyson  v.  Com- 
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missioners  Baltimore  County,  28  Md.  528,  and  Peddicord  v.  Baltimore 
etc.  Ry.  Co.,  34  Md.  474,  483,  holding  land  owner  cannot  recover  against 
county  for  overflowing  of  land  by  wall  erected  in  improving  county  road; 
Green  v.  City  etc.  Ry.  Co.,  78  Md.  304,  44  Am.  St  Rep.  294,  28  Atl.  628, 
ruling  similarly  where  turnpike  company  makes  change  in  grade  pursrlant 
to  powers  in  charter; ^Garrett  v.  Lake  Roland  etc.  Ry.  Co.,  79  Md.  282, 
24  L.  R.  A.  898,  29  Atl.  832,  where  railrotid  company  authorized  to  place 
pier  of  bridge  in  street  opposite  plaintiff's  property;  Hill  v.  Bostorf,  122 
Mass.  378,  23  Am.  Rep.  365,  holding  child  attending  school  in  building 
provided  by  city  under  duty  imposed  by  general  laws  cannot  maintain 
action  for  injury  caused  by  unsafe  condition  of  staircase  therein ;  Buf ord 
V.  Grand  Rapids,  53  Mich.  100,  51  Am.  Rep.  106,  18  N.  W.  572,  holding 
city  ordinance  allowing  persons  to  use  certain  street  for  coasting  will  not 
render  city  liable  to  suit  for  injuries  caused  by  negligence  of  such  per- 
sons; dissenting  opinipn  in  Parke  v.  Seattle,  5  Wash.  21,  20  L.  R.  A.  74, 
32  Pac.  86,  majority  holding  city  liable  under  construction  of  State  Con- 
stitution ;  Bauman  v.  Ross,  167  U.  S.  587,  42  L.  Ed,  287,  17  Sup.  Ct.  981, 
Montgomery  v.  Wasem,  116  Ind.  353,  19  N.  E.  185,  State  v.  Morristown, 
.34  N.  J.  L.  448,  and  Salliotte  v.  King  Bridge  Co.,  122  Fed.  382,  66  L.  R.  A. 
620,  58  Q.  C.  A.  466,  all  arguendo. 

Distinguished  in  Ettor  v.  Tacoma,  228  U.  S.  150,  57  L.  Ed.  776,  33  Sup. 
Ct.  ^8,  holding  statute  of  State  of  Washington  changed  rule;  Dana  v. 
Rock  Creek  R.  Co.,  7  App.  D.  C.  489,  holding  where  railroad*  company 
lowers  street  grade  under  municipal  authority,  it  is  liable  for  injury  oc- 
casioned thereby  to  owner  of  land  abutting  on  street;  Hoyle  v.  City  of 
Hickor3%  167  N.  C.  621,  83  S.  E.  739,  and  in  Bennett  v.  Winston-Salem 
etc.  Ry.  Co.,  170  N.  C.  391,  87  S.  E.  135,  both  holding  rule  does  not  apply 
where  damages  to  property  arose  from  negligence  or  want  of  skill;  City 
of  Mangum  v.  Todd,  42  Okl.  346,  L.  R.  A.  1915A,  382,  141  Pac.  267, 
holding  rule  did  not  apply  in  case  where  damages  resulted  from  change 
of  established  grade,  where  lots  had  been  improved  with  reference  to 
former  grade ;  Chicago  v.  Taylor,  125  U.  S.  164,  31  L.  Ed,  640,  8  Sup.  Ct. 
821,  and  Brown  v.  Seattle,  5  Wash.  38,  18  L.  R.  A.  163,  31  Pac.  314,  under 
provision  in  State  Constitutions  that  "private  property  shall  not  be  taken 
or  damaged  for  public  use  withoul  just  compensation";  Eaton  v.  Boston 
etc.  R.  R.  Co.,  51  N.  H.  533,  12  Am.  Rep.  179,  allowing  recovery  against 
railroad  for  overflow  on  land  caused  by  grading;  Smith  v.  City  Council 
of  Alexandria,  33  Gratt.  212,  36  Am  Rep.  790,  where  it  was  shown  that 
backing  up  of  water  was  shown  to  be  an  unnecessary  result  of  grading. 

Liability  of  municipal  corporation  for  injury  consequent  on  changing 
grade  of  street.    Note,  26  Am.  Rep.  457,  459. 

Liability  of  cities  for  the  negligence  and  other  misconduct  of  their 
oflicers  and  agents.    Note,  30  Am.  St.  Rep.  389,  392. 

City's  liability  for  damages  occasioned  in  execution  of  governmental 
or  sovereign  powers.    Note,  66  Am.  Dec.  488. 
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What  constitutes  damage  for  public  use  for  which  compensation  must 
be  made.    Note,  4  Am.  St.  Rep.  401. 

Municipality's  power  to  define,  prevent  and  abate  nuisance.    Note, 
36  L.  R.  A.  599. 

Effect    of    legislative    authority    on    liability    for   private    nuisance. 
Note,  lli.  R.  A.  (N.  S.)  181. 

Miscellaneous.    Cited  in  Ryan  v.  Dubuque,  112  Iowa,  287,  83  N.  W. 
1074,  as  to  the  meaning  of  the  definition  of  word  ''grade." 

20  How.  148-156,  15  I^  Ed.  847,  LTON  v.  BERTRAM. 

l¥1iere  warnuity  is  not  complied  with,  vendee  may  receive  goods  and  sue 
upon  the  warranty,  or  may  set  up  the  hreacb  in  redaction  of  damages  in  a 
suit  for  tbe  price. 

Approved  in  City  of  St.  Charles- v.  Stookey,  154  Fed.  776,  85  C.  C.  A. 
494,  holding  action  for  contract  price  may  be  maintained  either  upon 
contract,  upon  allegation  of  performance,  or  upon  quantum  meruit,  where 
plaintiff  has  substantially  performed,  and  defendant  has  received  and 
retained  benefits  of  such  performance;  Thomas  China  Co.  v.  C.  W.  Ray- 
mond Co.,  135  Fed.  27,  67  C.  C.  A.  629,  upholding  counterclaim  for  breach 
of  contract  in  sale  of  machinery ;  Williams  v.  Neely,  134  Fed.  6,  69  L.  R.  A. 
232,  67  C.  C.  A.  171,  enjoining  action  at  law  on  purchase  money  note  until 
defense  of  reduction  pro  tanto  because  of.  defect  in  title  is  allowed ;  Schrei- 
ber  V.  Andrews,  101  Fed.  766,  41  C.  C.  A.  663,  applying  rule  when  contract 
for  sale  of  wheat  was  made  by  telegraph;  Ashland  Coal  etc.  Co.  v.  Hull 
Coal  etc.  Corp.,  67  W.  Va.  513,  68  S.  E.  128,  holding  failure  of  full  per- 
formance amounts  to  breach  of  contract,  but  if  opposite  party  induced 
or  caused  such  breach  by  its  own  default,  it  can  take  no  advantage  of 
it;  Dushane  v.  Benedict,  120  U.  S.  639,  30  L.  Ed.  811,  7  Sup.  Ct.  699,  al- 
lowing vendee  to  show  that  rags  sold  as  clean  and  free  from  infection 
were  infected  with  smallpox,  which  caused  disease  to  break  out  in  ven- 
dee's mill;  Memphis  v.  Brown,  1  Flipp.  226,  Fed.  Cas.  9415,  entertaining 
suit  against  city  for  breach  of  guaranty  in  bonds;  Rubin  v.  Sturtevant, 
80  Fed.  932,  26  C.  C.  A.  259,  holding,  in  action  by  vendor  for 
price,  vendee  may  show  breach  of  warranty  and  also  offer  to  vendor 
to  arbitrate;  Andrews  v.  Schreiber,  93  Fed.  373,  entertaining  suit  on  war- 
ranty of  fitness  of  flour  sold ;  Morse  v.  Moore,  83  Me.  488,  23  Am.  St,  Rep. 
793,  18  L.  R.  A.  228,  22  Atl.  367,  ruling  similarly  as  to  contract  for  de- 
livery of  ice;  Central  Appalachian  Co.  v.  Buchanan,  73  Fed.  1012,  20 
C.  C.  A.  33,  and  Barry  v.  Danielson,  78  Wash.  457,  139  Pac.  225,  both 
arguendo. 

Bight  to  reject  goods  for  breach  of  warranty.    Note,  27  L.  R.  A. 
(N.  8.)  920. 
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Contract  for  tlie  pnrcliase  of  a  cargo  of  Sav^,  a  portion  of  which  was 
delivered,  paid  for  and  used  by  the  purchaser, ^cannot  be  repudiated  on  the 
ground  that  the  brand  upon  the  flour  was  not  that  specified  in  the  contract. 

Approved  in  Baer  Grocer  Co.  v.  Barber  Milling  Co.,  223  Fed.  972,  139 
C.  C.  A.  449,  and  Henderson  Elev.  Co.  v.  North  Geoi^a  Milling  Co.,  126 
Ga.  282,  55  S.  E.  52,  both  following  rule;  Seattle  etc.  Ry.  C.».  v.  Seattle, 
216  Fed.  701,  where  ordinance  granted  franchise  to  street  railroad  and 
afterward  city  passed  repealing  ordinance  claiming  violation  of  franchise, 
and  still  later  i>assed  ordinance  requiring  company  to  make  betterments 
and  received  taxes  fixed  by  franchise  ordinance,  forfeiture  was  waived; 
Harding  Whitman  &  Co.. v.  York  Knitting  Mills,  142  Fed.  232,  applyinj> 
rule  to  contract  for  purchase  of  yarn  deliverable  in  weekly  installments; 
Kauffman  v.  Raeder,  108  Fed.  178,  181,  54  L.  R.  A.  247,  47  C.  C.  A.  279, 
holding  where  one  party  has  received  and  retained  benefits  of  partial  per- 
formance, he  cannot  rescind ;  Rock  Island  Implement  Co.  v.  First  Nat.  Bank, 
9  Kan.  App.  98,  57  Pac.  1050,  holding  party  seeking  by  replevin  to  rescind 
contract  of  sale  of  personalty  where  possession  and  title  have  passe4  to 
vendee,  and  is  voidable  only,  must  before  suit  return  or  offer  to  return 
all  benefits  received  by  him;  Williams  Transp.  Line  v.  Cole  Transp.  Co., 
129  Mich.  216,  88  N.  W.  475,  holding  contract  of  sale  accompanied  by  war- 
ranty of  equality  cannot  be  rescinded  for  breach  of  warranty;  Murphy 
v.  John  Hofman  Co.,  215  N.  Y.  189,  t  R.  A.  1916A,  634,  109  N.  E.  102, 
holding  where  buyer  wrongfully  refused  to  accept  goods  ouydelivery,  seller 
may  acquiesce  therein  and  consent  to  rescission  which  vests  title  in  him, 
but  after  refusing  to  acquiesce  after  buyer  has  used  goods  and  become 
bankrupt,  seller  cannot  reconsider  refusal  and  revest  himself  with  title; 
J.  W.  Ellison  etc.  Co.  v.  Flat  Top  Groc.  Co.,  69  W.  Va.  384,  38  L.  R.  A. 
(N.  8.)  539,  71  S.  E.  393,  applying  rule  where  breach  of  contract  for  pur- 
chase of  chattels  was  not  in  material  matter;  Dawes  v  Peebles,  6  Fed.  859, 
holding  where  part  of  property  has  been  used,  vendor  may  elect  to  sue 
on  special  contract,  or  in  general  assumpsit  upon  common  counts;  Clark 
V.  Wheeling  Steel  Works,  53  Fed.  498,  3  C.  C.  A.  600,  holding-  contract  for 
delivery  of  steel  in  installments  is  inseparable,  and  after  receipt  and  use 
of  first  installment,  vendee  cannot  rescind;  German  Sav.  Inst.  v.  De  La. 
Vergne  Refrigerating  Co.,  70  Fed.  150,  151,  152,  154,  155,  17  C.  C.  A.  34, 
refusing  to  rescind  contract  for  sale  of  stock  after  unreasonable  delay; 
Crane  Co!  v.  Columbus  Const.  Co.,  73  Fed.  993,  20  C.  C.  A.  233,  holding, 
where  goods  are  to  be  delivered  in  installments,  vendee,  after  accepting 
one,  cannot  refuse  to  accept  others,  if  time  and  place  of  delivery  not  stipu- 
lated; Clark  V.  Neu^ille,  46  Ga.  266,  and  Hoadley  v.  House,  32  Vt.  182, 
76  Am.  Dec.  170,  refusing  to  allow  rescission  where  vendee  had  sold  part; 
of  goods  delivered;  Tower  v.  Pauley,  51  Mo.  App.  89,  where  vendee  of- 
furnace  had  used  it  without  offer  to  rescind  within  reasonable  time; 
Chandler  v.  Thompson,  30  Fed.  47,  arguendo. 

Distinguished  in  Norrington  v.  Wright,  115  U.  S.  205,  29  L.  Ed.  369, 
6  Sup.  Ct.  15^  holding^  where  contract  called  for  goods  to  be  shipped  in 
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installments  at  specified  times,  acceptance  of  and  payment  for  one  does 
not  impair  right  to  rescind,  if  agreement  as  to  others  not  complied  with; 
Pope  V.  Allis,  115  U.  S.  373,  29  L.  Ed.  898,  6  Sup.  Ct.  73,  holding,  where 
contract  stipulated  for  certain  quality  of  iron,  buyer  could  rescind  and  sue 
to  recover  price  paid.  / 

Rescission  of  sale  on  sale  by  sample.    Note,  7  Am.  Bee.  181. 

Entirety  of  contract  of  sale  with  successive  deliveries.    Note,  54  Am. 
Rep.  626. 

Necessity  that  rescission  of  sale  of  personalty  b^r  buyer  be  in  lots. 
Note,  Ann.  Oas.  1912A,  664,  667. 

Acceptance  of  installment  of  goods  purchased  as  precluding  buyer  from 
rejecting  later  installments.    Note,  20  Ann.  Gas.  580. 

Tender  of  all  propeHy  sold  as  prerequisite  to  rescission  for  breach  of 
warranty.    Note,  8  L.  R.  A.  (N.  S.)  728. 

Sales — Use  as  waiver  of  right  to  rescind  for  breach  of  warranty  or  non- 
'    compliance  with  contract.    Note,  86  L.  R.  A.  (N.  S.)  468. 

Implied  warranty  on  sale  of  goods  by  description.    Note,  28  £.  R.  0. 
468. 

WlMre  a  statute  ban  action  upon  written  contracts  in  three  years,  and 
upon  parol  contracts  in  two,  a  plea  of  two  years'  limitation,  which  does  not 
■bow  that  tbe  contract  is  of  the  latter  class;  is  bad. 

Approved  in  Coler  v.  County  Commissioners,  6  N.  M.  113,  27  Pac.  623. 
following  rule. 

Froirialon  In  tlie  OaUf omia  code  that  actions  sliall  be  prosecnted  in  the 
name  of  the  real  party  in  interest  is  satisfied  when  all  are  Joined  as  plaintiffs, 
althon^  the  speeiflc  interest  of  each  is  not  disdosed  by  the  complaint. 

Approved  in  Armour  v.  Roberts,  151  Fed.  849,  holding,  under  laws  of 
Missouri,  that  where  tax  was  wrongfully  assessed  against  three  cestui  que 
tmstents  paid  by  trustee,  all  were  entitled  to  join  in  suit  to  recover  it. 

Miscellaneous.  Cited  erroneously  in  Smith  v.  United  StateSi  1  Wash. 
Ter.  273. 

20  How.  156-161,  15  !«.  Sd..  869,  HUNOEBFOBD  y.  SIQEBSON. 

Equity  wUl  not  afford  relief  against  a  judgment  on  a  note  alleged  to  have 
been  given  for  a  debt  of  less  than  half  the  amount,  in  the  absence  of  allega- 
tions of  ftaud,  or  that  plaintiff  had  no  remedy  at  law. 

Approved  in  Deweese  v.  Reinhard,  165  U.  S.  389,  41  L.  Bd.  758,  17  Sup. 
Ct.  341,  refusing  to  decide  question  as  to  title  to  public  lands,  where  there 
was  plain  and  adequate  legal  remedy;  Houston  v.  Wolcott,  7  Iowa.  176, 
holding  ignorance  of  fact  that  party  had  defense  at  law  affords  no  ground 
for  relief  in  equity. 
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Equity  will  not  grant  relief  where  a  party,  through  negligence,  has  failed 
to  make  a  proper  defense  at  law;  bat  if  snch  failure  was  due  to  accident  or 
to  fraod  in  the  other  party,  equity  may  reUere. 

Approved  in  F.  H.  Peavey  &  Co.  v.  Union  Pac.  R.  Co.,  176  Fed.  417^ 
enjoining  Interstate  Commerce  Commission  from  forbidding  carriers  to 
allow  elevator  owners  compensation  for  elevating  grain  in  transit ;  National 
Surety  Co.  v.  State  Bank,  120  Fed.  698,  61  L.  R.  A.  894,  56  C.  C.  A.  657, 
holding  failure  gf  State  officer  whom  foreign  corporations  are  compelled 
by  law  to  appoint  as  agent  to  receive  process  to  send  summons  to  defendant 
upon  receipt  as  required  by  law,  is  not  corporation's  negligence  estopping 
it  from  restraining  unconscionable  judgment;  Spokane  etc.  Min.  Co.  v. 
Pearson,  28  Wash.  124,  68  Pac.  167,  refusing  injunction  by  corporation  to 
restrain  default  judgment  when  examination  of  books  would  have  revealed 
alleged  fraud  in  warrant  on  which  judgment  was  "based ;  Crim  v.  Handley, 
94  U.  S.  654,  24  L;  Ed.  216,  holding  absence  of  attorney  will  not  furnish 
ground  for  equitable  relief  where  party  could  have  appeared  in  court  and 
asked  for  continuance. 

Injunction  against  judgments  for  errors  and  irregularities.    Note,  30 
L.  R.  A.  705. 

Miscellaneous.  Cited  in  In  re  Brooks'  Estate,  110  Mich.  10,  67  N.  W. 
976. 

20  How.  162-169,  15  L.  Ed.  871,  OBANT  v.  POILLON. 

Admiralty  Jurisdiction  of  the  Federal  courts  is  exclusive,  and  cannot  he 
extended  to  cases  cognizahle  hy  the  Circuit  ai^  State  courts. 

Approved  in  United  Transp.  &  Lighterage  Co.  v.  New  York  etc.  Transp. 
line,  185  Fed.  390, 107  C.  C.  A.  442,  holding  Court  of  Admiralty  cannot  set 
aside  contract  on  ground  of  fraud;  The  Pennsylvania,  154  Fed.  13,  83 
C.  C.  A.  139,  holding  contracts  between  pupils  and  corporation  organized 
to  conduct  boys'  school  on  shipboard  are  not  maritime  contracts,  and  no 
lien  will  be  given  under  them  that  is  enforceable  in  admiralty  on  vessel; 
Pacific  Surety  Co.  v.  Leatham  etc.  Wrecking  Co.,  151  Fed.  442,  80  C.  C.  A. 
670,  holding  bond  given  by  charterer  to  secure  performance  of  charter-party 
which  merely  requires  surety  to  respond  in  damages  for  its  breach. is  not 
maritime  contract ;  Cunningham  v.  Hall,  1  Cliff.  63,  Fed.  Cas.  3481,  denying 
jurisdiction  of  libel  in  personam  against  builder  to  recover  damaged  for 
failure  to  complete  vessel  according  to  contract. 

Admiralty  has  no  Jurisdiction  of  matters  of  account  between  part  owners 
of  a  vessel;  accordingly,  a  suit  for  a  halance  due  on  a  contract  of  affreight- 
ment between  the  owners  and  a  lumber  company,  of  which  some  of  them  are 
members,  is  cognizable  only  in  equity. 

Approved  in  The  Zillah  May,  221  Fed.  1017,  holding  Court  of  Admiralty 
has  no  jurisdiction  of  suit  for  accounting  between  co-owners  of  vessel; 
The  Ocean  Belle,  6  Ben.  257,  Fed.  Cas.  10,402,  denying  jurisdiction  to  re- 
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quire  majority  owners  to  give  bond  to  minority  to  cover  indebtedness  of 
vessel  to  latter;  Tomer  v.  Beacham,  Tietney,  588,  Fed.  Cas.  14,252,  to  enforee 
contract  to  form  partnership  for  purchase  of  vessel ;  The  John  E.  Mulf ord, 
18  Fed.  457,  to  enforce  account  of  receipts  of  vessel's  earnings ;  The  H.  E. 
Willard,  52  Fed.  388,  and  The  Benton,  3  Fed.  Cas.  257,  to  enforce  lien  given 
to  part  owner  by«  State  statute. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  236. 

Admiralty  cannot  entertain  a  suit  for  distribution  unless  brought  by  Uenozs. 

Approved  in  The  Steamer  Eclipse,  135  U.  S.  608,  S4  L.  Ed.  272,  10  Sup. 
Ct.  876,  ruling  similarly  as  to  proceeding  to  wind  up  trust  concerning 
-licensed  vessel. 

20  How.  170-176,  15  L.  Ed.  874,  HYBE  v.  STONE. 

Federal  courts*  lurlsdictlon  over  controversies  between  citlsens  of  different 
States  cannot  be  impaired  \>y  laws  of  the  State  wlilch  prescribe  the  modes  of 
redress  in  their  courts,  or  the  distribution  of  their  judicial  power;  accordingly, 
the  transfer  of  a  suit  upon  a  bill  to  another  court,  in  order  to  consolidate  it 
with  proceedings  in  insolvency,  cannot  be  pleaded  in  bar  to  suit  in  the  Circuit 
Court. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  123,  59  L.  Ed.  497, 
35  Sup.  Ct.  255,  holding  if  new  and  independent  suit  could  be  brought 
in  State  court  to  enjoin  one  from  enforcing  void  judgment,  like  suit  could 
be  brou^t  in  Federal  coui't;  David  Lupton's  Sons  Co.  v.  Automobile  Club, 
225  U.  S.  500,  Ann.  Cas.  1914A,  699,  56  L.  Ed.  1182,  32  Sup.  Ct.  711,  hold- 
ing foreign  corporation  which  has  not  complied  with  provisions  of  New 
York  law  relating  to  foreign  corporations  may  sue  in  Federal  courts  on, 
contract  entei*ed  into  in  that  State;  Waterman  v.  Canal-Louisiana  Bk.  etc. 
Co.,  215  U.  S.  43,  64  L.  Ed.  84,  30  Sup.  Ct.  10,  holding  while  Federal  courts 
have  no  jurisdiction  of  purely  probate  character,  they  can,  as  courts  of 
chancery,  exercise  jurisdiction  in  favor  of  creditors,  legatees  and  heirs  to 
establish  their  claims  and  have  proper  execution  of  trust ;  Memphis  St.  Ry. 
Co.  V.  Bobo,  232  Fed.  710,  nonresident  administrator  of  one  killed  while 
passenger  on  Tennessee  street  railway  may  sue  in  Federal  court  though 
Tennessee  statute  declares  such  nonresident  administrator  shall  be  deemed 
citizen  of  State  for  purposes  of  suit;  Western  Union  Tel.  Co.  v.  United 
States  etc.  Trust  Co.,  221  Fed.  550,  37  C.  C.  A.  113,  and  Lang  v.  Choctaw  etc. 
R.  Co.,  160  Fed.  365,  87  C.  C.  A.  307,  both  holding  Federal  courts  are  boiind 
to  proceed  to  judgment  and  afford  redress  in  every  case  to  which  their 
jurisdiction  extends,  and  cannot  abdicate  in  favor  of  another  jurisdiction; 
Tucker  v.  Hubbert,  196  Fed.  852,  117  C.  C.  A.  365,  upholding  jurisdiction 
of  Federal  court  which  has  rendered  judgment  against  court  on  past  due 
coupons,  to  enforce  same  by  mandamus  requiring  fiscal  court  to  levy  and 
collect  tax  for  its  payment  as  required  by  Kentucky  statute;  Robinson  v. 
Mutual  Reserve  Life  Ins.  Co.,  162  Fed.  798,  holding  ^ere  Federal  court 
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has  acquired  jurisdiction  to  administer  property  of  insolvent  corporation  / 
by  taking  possession  of  same,  it  is  not  deprived  of  such  jurisdiction  by  sub-  * 
sequent  dissolution  of  corporation  by  judgment  of  State  court ;  Butler  Bros. 
Shoe  Co.^v.  United  States  Rubber  Co.,  156  Fed.  18,  84  C.  C.  A.  167,  apply-  ^ 
ing  rule  in  construing  provisions  of  Colorado  Constitution  and  statute 
relating  to  foreign  corp(H'ations ;  Morrill  v.  American  Reserve  Bond  Co., 
151  Fed.  315,  where  State  statute  required  corporation  to  deposit  securities 
with  State  treasurer  and  on  its  insolvency  authorized  creditors  to  main-* 
tain  suit  therein  to  subject  securities,  such  creditors  who  are  citizens  of 
another  State  have  right  to  resort  to  Federal  court  to  enforce  such  remedy, 
and  latter  court  has  right  to  take  securities  into  its  own  hands ;  Slaughter 
V.  Mallet  Land  etc.  Co.,  141  Fed.  290,  77  C.  C.  A.  430,  pendency  of  State  suit 
to  try  title  to  land  and  remove  cloud  is  not  ground  for  abatement  of  subse- 
quent Federal  suit  between  same  parties  to  quiet  title;  Barber  Asphalt 
Pav.  Co.  V.  Morris,  132  Fed.  960,  67  L.  R.  A.  761,  66  C.  C.  A.  56,  Duluth 
charter  providing  for  appeals  from  allowance  or  rejection  of  claims  to 
County  Court  does  not  aifect  Federal  jurisdiction  over  claims;  Cady  v. 
Associated  Colonies,  119  Fed.  423,  holding  where  cause  has  been  properly 
removed  into ''Federal  court,  it  cannot  be  remanded  to  have  motion  to 
vacate  judgment,  rendered  against  defendant  before  removal,  determined  . 
by  State  court;  Hale  v.  Tyler,  115  Fed.  834,  holding  Federal  equity  court 
has  jurisdiction  of  suit  by  creditor  of  decedent  to  set  aside,  as  fraudulent, 
conveyance  made  by  decedent,  notwithstanding  State  statute  depriving 
equity  court  of  jurisdiction  of  such  suit;  Security  Trust  Co.  v.  Bent,  104 
Fed.  386,  43  C.  C.  A.  594,  holding  Minnesota  statutes  requiring  creditors 
of  decedent  to  present  claims  within  certain  time  does  not  deprive  Federal 
court  of  jurisdiction  of  suit  by  nonresident  creditor  against  administrator ; 
Wahl  v.  Franz,  100  Fed.  683,  698,  40  C.  C.  A.  638,  holding  probate  pro- 
ceeding is  not  suit  of  civil  nature  within  Judiciary  Act  of  1888,  §§  1,  2; 
Southern  Ry.  Co.  v.  Rowe,  2  Ga.  App.  563,  59  S.  E.  465,  holding,  although 
plaintiff  had  voluntarily  dismissed  his  suit  in  United  States  court,  he  could 
bring. another  action  on  same  cause  of  action  in  State  court;  Klein  v.  Keller, 
42  Okl.  598,  Ann.  Oas.  1916D,  1070,  141  Pac.  1119,  holding  contract  for  pur- 
chase of  intoxicating  liquors  in  quantity  in  excess  of  that  authorized  by  law, 
between  citizen  of  this  State  and  one  of  another,  cannot  be  enforced  in  this 
State,  although  laws  of  other  State  authorize  such  contract;  International 
etc.  R.  R.  Co.  v.  Barton,  24  Tex.  Civ.  123,  57  8.  W.  292,  holding  pendency 
of  prior  suit  in  Federal  court  does  not  abate  suit  subsequently  brought  in 
State  court  between  same  parties  and  for  same  cause;  Myers  v.  Chicago  & 
N.  W.  Ry.  Co.,  118  Iowa,  321,  91  N.  W.  1079,  arguendo;  Payne  v.  Hook, 
7  Wall.  430,  19  L.  Ed.  262,  holding  jurisdiction  ot  Federal  court  in  suit 
against  administrator  cannot  be  defeated  because,  under  State  probate 
procedure,  no  such  suit  would  lie;  Chicago  etc.  Ry.  Co.  v.  Whitton,  13 
Wall.  287,  20  L.  Ed.  577,  holding  corporation  suable  *n  Federal  courts  as 
citizen,  notwithstanding  status  in  States;  Hess  v.  Reynolds,  113  U.  S.  78,  28 
L.  Ed.  929,  5  Sup.  Ct.  379,  and  Franz  v.  Wahl,  81  Fed.  9,  holding  suit  against 
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administrator  by  citizen  of  (mother  State  is  removable  to  Federal  court, 
notwithstanding  State  statute  providing  that  such  claims  can  only  be 
established  in  probate  court;  Borer  v.  Chapman,  119  U.  S.  609,  30  L.  Ed. 
537,  7  Sup.  Ct.  348,  holding  decree  in  suit  in  State  court,  between  citizens 
of  different  States,  will  not  bar  action  in  Federal  courts ;  Rio  Grande  R.  R. 
Co.  V.  Gomila,  132  U.  S.  486,  83  L.  Ed.  402,  10  Sup.  Ct.  167,  holding  State 
law  withdrawing  property  of  deceased  person  from  operation  of  execution 
laws  does  not  apply  to  property  seized  prior  to  death,  on  execution  from 
Federal  court;  Chicot  County  v.  Sherwood,  148  U.  S.  534,  37  L.  Ed.  648, 
13  Sup.  Ct.  697,  holding  such  jurisdiction  cannot  be  defeated  by  State  law 
providing  that  claims  arising  on  county  bonds  shall  be  presented  in  County 
Courts ;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  Ill,  42  L.  Ed.  968,  18  Sup.  Ct. 
530,  and  Blake  v.  McClui^,  172  U.  S.  255,  48  L.  Ed.  488,  19  Sup.  Ct.  171, 
holding  right  to  sue  foreign  corporation  in  Federal  courts  not  dependent 
on  State  laws;  In  re  Murray,  1  Hask.  270,  Fed.  Cas.  9954,  holding  claim 
for  price  of  liquors  sold  by  citizen  of  one  State  to  citizen  of  another  is 
provable  in  bankruptcy  in  Federal  court,  although  not  recoverable  in  State 

^eourt ;  National  Bank  v.  Sebastian  County,  5  Dill.  417,^  Fed.  Cas.  10,040, 
and  Hoover  v.  Crawford  County,  39  Fed.  9,  holding  act  providing  that 
counties  can  no  longer  be  sued  cannot  be  set  up  as  against  party  suing 
on  prior  obligation  in  Federal  court;  Dwight  v.  Central  Vermont  R.  R. 

•  Co.,  20  Blatchf.  207,  9  Fed.  790,  and  Griswold  v.  Central  Vermont  R.  R.  Co., 
20  Blatchf.  217,  9  Fed.  800,  holding  pendency  of  suit  in  State  court  against 
domestic  corporation  by  stockholders  not  pleadable  in  bar  to  suit  for 
same  cause  in  Federal  court  by  citizens  of  other  States;  Weaver  v.  Field, 
4  Woods,  154,  16  Fed.  24,  and  Black  v.  Scott,  9  Fed.  191,  ruling  similarly 
as  to  suit  to  foreclose  mortgage;  Newton  v.  Hagerman,  10  Sawy.  462,  463, 

-  22  Fed.  626,  527,  Sylvester  v.  Danziger,  32  Fed.  1,  Edwards  v.  Hill,  69  Fed. 
725,  8  C.  C.  A.  233,  and  Rhodes  v.  Borden,  67  Cal.  9,  6  Pac.  850,  all  hold- 
ing discharge  under  State  insolvent  law  cannot  bar  suit  on  debt  due  non- 
resident; Pulliam  V.  Pulliam,  10  Fed.  30,  Fed.  Cas.  11,463a,  holding  State 
law  providing  that  settlements  in  County  Courts  shall  be  prima  facie  evi- 
dence in  favor  of  accounting  party  is  of  no  effect  in  Federal  courts ;  Logan 
V.  Greenlaw,  12  Fed.  19,  holding  pendency  of  bill  for  accounting  in  State 
court  cannot  bar  action  in  Federal  court;  Chewett  v.  Moran,  17  Fed.  822, 
and  Walker  v.  Brown,  58  Fed.  33,  ruling  similarly  as  to  bill  to  subject 
property  in  hands  of  heirs  to  payment  of  ancestor's  debts;  Hull  v.  Dills, 
19  Fed.  659,  holding  State  laws  as  to  procedure  in  suits  against  guardian 
of  no  operation  in  Federal  courts;  Union  Trust  Co.  v.  Rochester  etc.  R.  R. 
Co.,  29  Fed  610,  as  to  law  regulating  bringing  of  suits  upon  judgments; 
Rich  V.  Bray,  37  Fed.  275,  2  L.  R.  A.  227,  asserting  exclusive  jurisdiction 
of  Federal  courts  in  suit  for  distribution  between  resident  and  nonresident 
heirs ;  Coe  v.  Aiken,  50  Fed.  643,  holding  pendency  in  State  court  of  suit  over 
which  Federal  court  has  concurrent  jurisdiction  will  not  bar  action  in  latter, 
involving  additional  matters  not  set  up  in  State  court ;  Blydenstein  v.  New 
York  Security  etc.  Co.,  69  Fed.  13,  holding  order  of  State  court  to  hold 
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property  subject  to  suit  pending  therein  cannot  impair  Federal  process 
in  suit  by  alien ;  The  James  Roy,  69  Fed.  786,  and  The  Willamette  Valley, 
62  Fed.  297,  holding  right  to  enforce  maritime  lien  in  admiralty  cannot 
be  impaired  by  State  law ;  Brendel  v.  Charch,  82  Fed.  263,  holding  suit  may 
be  brought  in  Federal  court  by  nonresident  creditor  against  resident  executor 
pending  settlement  of  estate  in  State  court;  Shepard  v.  Tulare  Irr.  Djst., 
94  Fed.  4,  holding  fact  that  concurrent  remedy  exists*  in  State  court  can- 
not oust  Federal  jurisdiction;  Lee  v.  Aetna  Ins.  Co.,  15  Fed.  Cas.  142, 
asserting  jurisdiction  of  suit  by  citizen  of  State  against  foreign  corporation 
doing  business  there;  Opelika  v.  Daniel,  59  Ala.  215,  denying  right  of 
State  to  enjoin  suit  in  Federal  court;  Fordyce  v.  Beecher,  2  Tex.  Civ.  App. 
31,  21  S.  W.  179,  holding  State  laws  relative  to  receivers  do  not  apply  to 
Federal  courts ;  Ellis  v.  Davis,  109  U.  S.  497,  27  L.  Ed.  1010,  3  Sup.  Ct.  335, 
Warren  v.  Wisconsin  Valley  R.  R.,  6  Diss.  430,  Fed.  Cas.  17,204,  Hurst 
V.  Everett,  21  Fed.  221,  Ball  v.*  Tompkins,  41  Fed.  489,  Martin  vf  Fort, 
83  Fed.  23,  27  C.  C.  A.  428,  and  Eastern  Building  etc.  Assn.  v.  Bedford, 
88  Fed.  20,  all  arguendo. 

Distinguished  in  New  York  etc.  Co.  v.  Milbum  Gin  etc.  Co.,  35  Fed.  229, 
and  Horner  v.  Hanks,  22  Ark.  587,  under  facts. 

Pendency  of  actions^  in  both  State  and  Federal  courts  sitting  in  same 
State.*^  Note,  42  L.  B.  A.  449,  460,  462. 

Jury  is  sole  Judge  as  to  weight  of  evidence. 

Approved  in  Bayly  v.  London  etc.  Ins.  Co.,  2  Fed.  Cas.  1088,  holding 
court  cannot  grant  new  trial  upon  ground  that  conclusions  of  jury  are  dif- 
ferent from  those  whicli  court  would  have  drawn  from  evidence. 

Necessity  for  new  consideration  to  support  waiver  of  lack  of  notice 
of  dishonor  or  subsequent  promise  by  indorser.  Note,  29  L.  B.  A. 
811. 

Miscellaneous.  Cited  in  Green  v.  Collins,  3  Cliff.  507,  Fed.  Cas.  5755,  on 
point  that  State  law  cannot  discharge  obligation  of  contract  made  in  an- 
other State. 

20  How.  176-186,  16  L.  Ed.  891,  LEITENSDOBFEB  v.  WEBB. 

Conqneet  of  New  Mexico  by  the  United  States  operated  only  to  change 
the  allegiance  of  the  people;  their  peraonal  relations  and  property  rights  re- 
mained undisturbed. 

Approved  in  Stoneroad  v.  Beck,  16  N.  M.  763,  120  Pac.  901,  holding  that 
rule  does  not  authorize  alienation  of  any  part  of  public  domain  by  officers 
charged  with  that  duty  under  former  government;  Coffee  v.  Groover,  123 
U.  S.  10,  31  L.  Ed.  66.  8  Sup.  Ct.  6,  and  Gildersleeve  v.  New  Mexico  Min. 
Co.,  6  N.  M.  40,  27  Pac.  321,  holding  change  of  sovereignty  does  not  disturb 
land  titles  derived  from  prior  government. 
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ExacntlTe  had  power  to  establlBh  a  proTlaional  goTemment  Ib  New  MetifiOf 
to  ordain  lawB  and  institata  a  Judicial  system  which  should  continae  In  force 
until  the  tennination  of  the  war,  and  ontil  modified  hy  Congress  or  hy  the 
terrltoxlal  government  established  hy  its  authority. 

Approved  in  Oehoa  v.  Hernandez  y  Morales,  230  U.  S.  160,  57  L.  Ed. 
14S7,  33  Sup.  Ct.  1033,  discussing  status  of  Porto  Rico  during  military  occu- 
pancy thereof;  Santiago  v.  Mc^ueras,  214  U.  S.  266,  53  L.  Ed.  991,  29  Sup. 
Ct.  608,  upholding  power  to  create  provisional  court  for  Porto  Rico;  The 
Grapeshot,  9  Wall.  133,  19  L.  Ed.  653,  and  United  States  v.  Reiter,  27  Fed. 
Cas.  779,  where  government  organized  in  Louisiana  during  Civil  War  was 
upheld;  Penn>nvit  v.  Eaton,  15  Wall.  384,  21  L.  Ed.  114,  and  Mechanics' 
etc.  Bank  v.  Union  Bank,  22  Wall.  296,  22  L.  Ed.  873  (affirming  25  La.  Ann. 
389),  affirming  validity  of  appointment  of  judge  by  military  governor  of 
Louisiana;  New  Orleans  v.  New  York  Mail  Steamship  Co.,  20  Wall.  394, 
22  L.  Ed.  358,  of  lease  made  by  mayor  of  New  Orleans  under  sanction  of 
military  governor;  Jeffries  v.  State,  39  Ala.  659,  asserting  power  of  pro- 
visional government  in  Louisiana  to  suspend  State  laws;  Burke  v.  Trogel, 
22  La.  Ann.  631,  holding  courts  of  Louisiana  bound  to  take  judicial  notice 
of  orders  and  proclamations  of  commanding  generals  while  that  State  was 
under  control  of  United  States  forces;  Prather  v.  New  Orleans,  24  La.  Ann. 
44,  affirming  validity  of  military  government  established  in  New  Orleans; 
Scott  V.  Billgerry,  40  Miss.  133,  affirming  validity  of  military  government 
established  in  Mississippi;  Hefferman  v.  Porter,  6  Cold.  396,  98  Am.  Dec. 
462,  affirming  validity  of  military  government  established  in  Tennessee; 
Smith  V.  Harbert,  30  T6x.  681,  Grant  v.  Chambers,  34  Tex.  586,  and  Daniel 
V.  Hutcheson,  86  Tex.  62,  22  S.  W.  937,  all  affirming  power  of  military 
governor  of  Texas  to  establish  courts;  Hamilton  v.  Dillin,  21  Wall.  88, 
22  L.  Ed.  531.  Franklin  v.  United  States,  1  Colo.  41,  Reynolds  v.  People, 
1  Colo.  181,  and  Perkins  v.  Rogers,  35  Ind.  166,  9  Am.  Bep.  673,  all 
arguendo. 

Distinguished  in  dissenting  opinion  in  Mechanics'  etc.  Bank  v.  Union 
Bank,  22  Wall.  304,  22  L.  Ed.  876,  majority  asserting  power  of  Governor 
to  appoint  judge  without  express  direction  of  President;  Noble  v.  CuUom, 
44  Ala.  581,  denying  power  of  Confederate  States  to  establish  governments 
in  territory  under  their  dominion,  on  ground  that  Confederate  government 
was  itself  insurrectionary  and  illegal. 

Traverse  of  an  affidavit  supporting  a  writ  of  attachment,  not  affecting 
the  merits  of  the  case,  Is  usually  a  plea  In  abatement,  and  the  decision  of 
the  court  thereon  Is  not  a  final  decision  revlewahle  upon  writ  of  error  In  the 
0apreme  Court. 

Approved  in  Crooker  v.  Knudsen,  232  Fed.  858,  holding  order  denying 
motion  to  vacate  order  of  arrest  is  not  final  judgment,  and  cannot  be  re- 
viewed on  writ  of  error;  Archer  v.  Imperial  Mach.  Co.,  209  Fed.  207,  126 
C.  C.  A.  300,  holding  order  vacating  attachment  unless  plaintiff  increased 
V— 8 
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exkting  secnrity  not  reviewable;  Jung  v.  Myer,  11  N.  M.  391,  68  Pac.  937, 
order  vacating  attachment  is  not  final  appealable  order;  Atlantic  Lumber 
Co.  V.  Bncki,  92  Fed.  865,  35  C.  C.  A.  59,  and  Worrall  v.  Hare,  1  Colo.  94, 
applying  rule  to  order  dissolving  attachment;  also  in  Mining  Co.  v.  Dis- 
trict Court,  7  N.  M.  502,  38  Pac.  585,  where  facts  were  similar  to  those  in 
principal  case;  Schofield  v.  American  Val.  Co.,  9  N.  M.  491,  54  Pac.  755, 
holding  judgment  in  attachment  proceedings  is  not  final,  and  appealable. 

Proceedings  to  dissolve  attachments.    Note,  128  Am.  St.  Rep.  1064. 

Miscellaneous.  Cited  in  Territory  v.  Yarberry,  2  N.  M.  450,  as  instance 
where  Supreme  Court  recognized  validity  of  act  creating  Territory  of  New 
Mexico;  Meyer  v.  Black,  4  N.  M.  195,  197,  199,  16  Pac.  625,  627,  629,  as 
to  effect  of  fraud  in  assignments. 

20  How.  186-194,  15  K  Ed.  879,  FISHEB  v.  HAIJ>EBCAN. 

By  the  laws  of  Pennsylvania,  prior  to  the  Revolution,  a  pre-emption  right 
to  islands  within  the  State  could  not  he  acquired  by  settlement. 

Approved  in  Shively  v.  Bowlby,  152  U.  S.  32,  88  L.  Ed.  343,  14  Sup.  Ct. 
560,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  B.  A.  (N.  S.)  418. 

20  How.  194-198,  15  L.  Ed.  1001,  THOMPSON  v.  SELDHN. 

under  the  fifteenth  section  of  the  Judiciary  Act^  mere  failure  to  produce 
hooks  and  wiitings,  after  notice,  does  not  warrant  a  nonsuit;  there  must  be 
a  disobedience  of  an  order  of  couzt  to  do  so,  founded  upon  motion. 

Approved  in  Hammond  Packing  Co.  v.  Arkansas,  212  U.  S.  352,  15  Ann. 
Gas.  645,  58  L.  Ed.  645,  29  Sup.  Ct.  370,  holding  State  statute  requiring 
corporations  to  produce  books  and  writings  and  creating  assumption  of  bad 
faith  and  untruth  of  defense  in  case  of  failure  so  to  do  does  not  deny 
process  of  law;  Miles  v.  Armour,  239  Mo.  449,  144  S.  W.  426,  upholding 
statute  authorizing  court  to  strike  out  pleading  of  party  refusing  to  testify 
by  deposition;  Gregory  v.  Chicago  etc.  R.  R.  Co.,  3  McCrary,  376,  10  Fed. 
631,  holding  that  in  order  to  entitle  party  to  inspection  of  papers,  they  must 
be  specified,  and  due  notice  given;  Moss  v.  United  States,  23  App.  D.  C. 
484,  arguendo. 

Power  to  compel  patty  to  produce  books  bnd  papers  as  evidence  or 
for  the  examination  of  his  adversary.    Note,  41  Am.  St.  Rep.  895. 

Error  wlU  not  lie  to  the  decision  of  a  court  granting  or  refusing  a  con- 
tinuance. 

Approved  in  United  States  v.  Rio  Grande  Dam  &  Irr.  Co.,  184  U.  S.  423, 
46  L.  Ed.  622,  22  Sup.  Ct.  430,  Kerr-Murray  Mfg.  Co.  v.  Hess,  98  Fed.  57, 
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38  C.  C.  A.  647,  and  Bradshaw  v.  Stott,  7  App.  D.  C.  280,  all  following 
rule;  Texas  etc.  Ry.  Co.  v.  Nelson,  50  Fed.  816,  816,  1  C.  C.  A:  688,  as  to 
refusal  to  grant  continuance  because  of  absence  of  material  witness ;  Davis 
V.  Patrick,  57  Fed.  913,  6  C.  C.  A.  632,  but  ground  of  motion  not  stated ; 
Baker  v.  Texarkana  Bank,  74  Fed.  601,  20  C.  C.  A.  545,  where  motion  made 
by  interveners. 

Distinguished  under  settled  law  of  State  in  Price  v.  State,  57  Ark.  168, 
20  S.  W.  1093. 

Limited  in  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  E.  340,  holding 
appeal  will  lie  where  discretion  abused. 

20  How.  198-204,  15  K  Ed.  876,  DEAN  ▼.  MASON. 

In  salt  for  Infringement,  measure  of  damages  is  amount  infringer  actually 
realized  as  profits,  not  wliat  he  might  have  made  by  reasonahle  diligence. 

Approved  in  Providence  Rubber  Co.  v.  Goodyear,  9  Wall.  802,  19  L.  Ed. 
570,  holding  decree  "for  all  the  profits  made  in. violation  of  complainant's 
riprhtd,"  etc.,  is  correct  in  form;  Birdsall  v.  Coolidge,  93  U.  S.  70,  23  L.  Ed. 
805,  holding  finding  of  jury  exceeding  such  profits  is  erroneous;  Root  v. 
Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  195,  26  L.  Ed.  977,  affirming  decree  for 
actual  profits ;  Tilghman  v.  Proctor,  125  U.  S.  144,  81  L.  Ed.  666,  8  Sup.  Ct. 
898,  holding,  if  infringer  obtained  no  advantage  by  use  of  complainant's 
invention,  there  can  be  no  decree  for  damages;  Everest  v.  Buffalo  Oil  Co., 
24  Blatchf.  465,  31  Fed.  744,  and  Kirk  v.  Dubois,  46  Fed.  487,  holding  com- 
plainant entitled  to  only  nominal  damages  where  he  cannot  show  amount 
of  infringer's  profits;  Perry  v.  Coming,  6  Blatchf.  136,  Fed.  Cas.  11,003, 
and  Livingston  v.  Jones,  3  Wall.  Jr.  344,  Fed.  Cas.  8414,  both  arguendo. 

Aiipeal  does  not  Ue  from  the  refusal  of  a  court  to  allow  an  answer  to  be 
filed  after  entry  of  a  decree  pro  conf esse. 

Approved  in  Vicksburg  v.  Vicksburg  Water  Works  Co.,  202  U.  S.  462, 
50  L.  Ed.  1108,  26  Sup.  Ct.  660,  upholding  permission  to  withdraw  bill  in 
nature  of  supplemental  bill,  and  suppressing  testimony  on  issue  raised 
thereby. 

Motion  to  dismiss  bill  for  Inftingement  of  patent  upon  ground  that  com- 
plainant had  parted  with  his  interest  will  not  be  granted  where  assignment 
was  made  pending  the  suit,  as  complainant's  right  to  accrued  profits  is  not 
affected  thereby. 

Approved  in  Moore  v.  Marsh,  7  Wall.  522,  19  L.  Ed.  89,  holding  person 
''interested"  in  such,  suit  is  person  interested  in  patent  at  time  of  in- 
fringement. 

20  How.  204-20e,  15  I«.  Ed.  803,  OABBOLL  v.  DORSET. 

Defects  in  citation  are  cured  by  appearance  in  court  without  motion  to 
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Approved  Un  Chaffee  v.  Hayward^  20  How.  210, 16  L.  Ed.  806,  where  cita^ 
tion  signed*  by  clerk  instead  of  judge. 

Defect  In  writ  of  error,  or  omission  to  file  transcript  of  record  at  term 
next  sacceeding  that  at  which'  writ  was  issaed,  are  fatal  errors,  and  case  must 
1)6  dismissed  for  want  of  Jurisdiction.  ' 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Horton,  233  U.  S.  497,  Ann. 
Cas.  1915B,  475,  L.  R.  A.  1915G,  1,  58  L.  Ed.  1067,  ^4  Sup.  Ct.  635,  8 
N.  C.  C.  A.  846,  making  writ  of  error  to  State  court  and  citation  thereon 
returnable  within  thirty  days  without  inserting  day  certain  is  compliance 
with  rule  8,  clause  5;  Loveless  v.  Ransom,  109  Fed.  392,  48  C.  C.  A.  434, 
liolding  fact  that  trial  judge  approved  bond  on  error  does  not  operate  as 
writ  of  error ;  Puget  Sound  Agricultural  Co.  v.  Pierce  County,  6  Wall.  246, 
18  L.  Ed.  740,  dismissing  writ  made  returnable  at  day  different  from  return 
day  fixed  by  statute;  Sea  v.  Connecticut  etc.  Ins.  Co.,  154  U.  S.  659,  25 
L.  Ed.  772,  14  Sup.  Ct.  1191,  where  return  day  not  stated  with  certainty; 
Waxahachie  v.  Coler,  92  Fed.  285,  34  C.  C.  A.  349,.  holding  it  is  immaterial 
whether  failure  to  issue  T^it  within  specified  time  is  fault  of  clerk  or  plain- 
tiff in  error;  Gold  Street  v.  Newton,  2  Dak.  Ter.  40,  3  N.  W.  312,  holding 
failure  to  give  notice  of  appeal  fatal;  State  v.  Mitchell,  29  Fla.  315,  10 
South.  749,  holding,  although  writ  allowed,  if  not  issued,  original  judgment 
may  be  executed ;  Morris  v.  Graham,  51  Fed.  54,  dismissing  suit  because  of 
defect  in  service  of  original  summons;  Moynahan  v.  Wilson,  2  Flipp.  135, 
Fed.  Cas.  9897,  and  Woodruff  v.  Bacon,  34  Conn.  182,  both  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su-> 
pi^eme  Court  for  review.    Note,  66  L.  R.  A.  838,  851,  86S. 

20  How.  208-216,  15  L.  Ed.  804,  851,  CHAPFEE  Y.  HAYWABD. 

Defects  in  citation  are  cored  by  a^n^earance  in  court  of  defendant  in  error, 
without  motion  to  dismiss. 

Approved  in  Habich  v.  Folger,  20  Wall.  7,  22  L.  Ed.  308,  and  Tioga  R.  R. 
Co.  V.  Blossburg  etc.  R.  R.  Co.,  20  Wall.  149,  22  L.  Ed.  387,  both  holding 
appearance  of  corporation  by  attorney  was  equivalent  to  service  of  process 
upon  it;  Schwabacher  v.  Wells,  1  Wash.  Ter.  608,  holding  defective  ser- 
vice of  notice  waived  by  appearance. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  E.  A.  853. 

Circuit  Court  cannot  acquire  Jurisdiction  of  defendant  by  attaching  his 
property;  he  must  be  served  personally  within  the  district. 

Approved  in  Laborde  v.  Ubarri,  214  U.  S.  174,  63  L.  Ed.  956,  29  Sup.  Ct. 
^52,  holding  in  courts  of  United  States,  attachment  falls  unless  suit  can 
be  maintained;  Smith  v.  Reed,  210  Fed.  972,  holding  in  United  States 
•courts,  attachment  is  but  incident  to  suit,  and  unless  suit  can  be  main- 
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taincd,  attachment  falls;  W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed.  685,  113 
C.  C.  A.  450,  Louisiana  proceeding  termed  "executory  process"  to  seize 
and  sell  vessel  under  mortgage  is  a  suit  within  removal  act;  Shainwald  v. 
Lewis,  6  Sawy.  589,  5  Fed.  513,  a  proceeding  in  bankruptcy;  Romaine  v. 
Insurance  Co., '28  Fed.  639,  holding  service  of  summons  outside  of  district 
ineffectual;  United  States  v.  American  Lumber  Co.,  80  Fed.  311,  ruling 
similarly  as  to  service  of  subpoena ;  Central  Trust  Co.  v.  Chattanooga  R.  R. 
Co.,  68  Fed.  695,  holding  rule  applicable  in  garnishment  proceedings ;  In  re 
Johnson,  167  U.  S.  124,  42  L.  Ed.  104,  17  Sup.  Ct.  737,  holding,  in  criminal 
eases,  where  jurisdiction  of  State  and  Federal  courts  is  concurrent,  custody 
of  one  court  cannot  be  disturbed  by  process  from  other;  Fleitas  v.  Richard- 
son, 147  U.  S.  544,  37  L.  Ed.  275, 13  Sup.  Ct.  432,  and  United  States  v.  Ott- 
man,  1  Hughes,  316,  317,  Fed.  Cas.  15,977,  both  arguendo. 

Jurisdiction  of  actions,  aided  by  attachment  or  garnishment,  against 
resident.    Note,  49  L.  R.  A.  (N.  S.)  549. 

Although  Jurisdiction  in  suits  for  infringement  of  patents  does  not  depend 
upon  citizenship,  defendant  must  be  served  personally  within  the  district 
where  suit  is  brought. 

Approved  in  United  States  v.  American  Bell  Tel.  Co.,  29  Fed.  44,  Union 
Switch  etc.  Co.  v.  Hall  Signal  Co.,  65  Fed.  626,  and  Donnelly  v.  United 
States  Cordage  Co.,  66  Fed.  615,  all  following  rule. 

20  How.  216-218,  15  L.  Ed.  883,  DAY  ▼.  ITNION  INDIA  BUBBEB  00. 

Supreme  Court  having  decided  in  Hartshorn  v.  Day,  19  How.  211,  that 
a  certain  person  had  a  good  title  to  a  patented  process,  his  Licensees,  repre- 
sented by  the  defendant  corporsftion,  have  a  perfect  right  to  manufacture 
under  the  patent.  i 

Approved  in  Day  v.  Stellman,  7  Fed.  Cas.  269,  following  rule;  De  La 
Vergne  Refrigerating  Machine  Co.  v.  Featherstone,  147  U.  S.  228,  87  L.  Ed. 
145,  13  Sup.  Ct.  288,  and  Wetherill  v.  Passaic  Zinc  Co.,  29  Fed.  Cas.  841, 
both  aiguendor. 

When  extension  of  a  patent  will  be  granted.    Note,  20  E.  R.  0.  810. 
Waiver  by  completing  contract  to  sell  personalty  after  discovering 
fraud.    Note,  8  L.  E.  A.  (N.  S.)  454. 

20  How.  219^221,  16  Ik  Ed.  895,  PAYNE  v.  NIL^S. 

Error  cannot  be  brought  or  defended  by  one  not  a  party  to  judgment 
below;  accordingly,  a  person  whose  petitidh  for  intervention  was  dismissed 
has  no  right  to  bring  a  writ  to  review  the  final  Judgment. 

Approved  in  Mayor  etc.  of  Vicksburg  v.  Vicksburg  Water  Works  Co., 
231  U.  S.  740,  5^  L.  Ed.  461,  34  Sup.  Ct.  317,  following  rule;  Grant  v. 
United  States,  227  U.  S.  79,  67  L.  Ed.  426,  33  Sup.  Ct.  190,  holding  one 
who  has  appeared  simply  to  state  his  claim  for  books  and  papers  mentioned 
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in  subpoena  does  not  thereby  become  party  to  proceedings^  and  he  has  no 
standing  to  sue  out  writ  of  error;  Arnett  v.  McCain,  47  Ark.  413,  1  S.  W. 
873,  holding  heirs  who  were  not  parties  to  suit  by  administrator  cannot 
bring  writ ;  Fischer  v.  Hanna,  21  Colo.  11,  39  Pac.  421,  holding  party  taking 
appeal  must  be  on  record  below;  United  States  etc.  Assn.  v.  Weller,  30 
Fla.  213,  11  South.  787,  but  allowing  amendment  where  there  was  mere 
error  in  description  of  parties. 

Who  is  entitled  to  appeal  as  a  party  interested  or  injured.  Note,  119 
Am.  St  Bep:  759. 

Person  not  party  or  privy  to  judgment  below  as  proper  party  defend- 
ant to  writ  of  error.    Note,  5  Ann.  Gas.  630. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  E.  A.  854,  856.  > 

20  How.  221-227,  15  I^  Ed.  884,  ^caAVOOK  v.  WOODLIEF. 

Broker  employed  to  sell  real  estate  npon  certain  terms  is  not  entitled  to 
his  commission  until  he  finds  a  pnrchaser  willing  to  comply  with  those  terms. 

Approved  in  Sullivan  v.  Milliken,  113  Fed.  102,  51  C.  C.  A.  79,  Dotson 
Vn  Milliken,  27  App.  D.  C.  614,  and  Carter  v.  Owens,  58  Fla.  206,  25 
L.  R.  A.  (N.  S.)  736,  50  South.  641,  all  f o/lowing  rule ;  Robertson  v.  Allen, 
184  Fed.  381,  107  C.  C.  A.  254,  holding  commissions  are  not  earned  by 
broker  by  his  procuring  purchaser  who  is  irresponsible  and  ^insolvent; 
liees  V.  Pellow,  97  Fed.  174,  38  C.  C.  A.  94,  holding  where  stockholders 
gave  plaintiff  option  on  stock  which  latter  did  not  intend  to  purchase  but 
to  sell  at  profit,  and  negotiated  with  third  party  for.  purchase  of  stock, 
I  but  terms  not  being  satisfactory  to  owner,  sale  fell  through  and  later  owner 

terminated  option,  plaintiff  was  not  entitled  to  commissions  where  owner 
afterward  sold  stock  to  plaintifiTs  would-be  purchaser  at  advanced  price; 
Trickey  v.  Crowe,  8  Ariz.  182,  71  Pac.  967,  holding  where  owner  of  land 
died  before  prospective  purchaser  made  payment,  and  administrator  sold 
property  to  him  on  different  terms,  broker  who  procured  purchaser  for 
deceased  owner  not  entitled  to  recover  commissions;  Czarnowski  v.  Hol- 
land, 5  Ariz.  121,  78  Pac.  891,  in  action  by  real  estate  broker  for  commis- 
sions, evidence  of  proposed  purchaser's  financial  ability  to  perform  con- 
tract is  admissible;  Addressograph  Co.  v.  Office  Appliances  Co.,  106  Ark. 
642,  163  S.  W.  806,  holding  under  contract  with  agent  for  taking  orders 
for  addressographs,  providing  that  right  might  be  withdrawn  at  any  time, 
agents  not  entitled  to  commission  on  sale  after  revocation  of  his  author- 
ity, although  he  had  previously  negotiated  with  purchaser;  Brown  v. 
Mason,  155  Cal.  158,  21  L.  B.  A.  (N.  S.)  328,  99  Pac.  868,  holding  broker 
not  entitled  to  commission  where  he  merely  introduced  to  owner  a  person 
who  was  not  ready  to  purchase  on  terms  insisted,  within  life  of  option, 
but  delay  not  caused  by  fault  of  owner,  who  finally  effected  sale  after 
negotiations  with  others  failed;  Colbum  v.  Seymour,  32  Colo.  433,  76  Pac. 
1059|  holding  erroneous  instruction  that  if  vendor  refused  to  consummate 
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sale  on  .grounds  other  than  purchaser's  ability  to  pay,  it  is  presumed  ho 
was  able  to  pay;  Block  v.  Ryan,  4  App.  D.  C.  286,  where  contract  of  broker 
with  purchaser,  ratified  by  owner,  gives  purchaser  option  to  settle  within 
thirty  days  or  forfeit  deposit,  broker  has  not  found  purchaser  until  option 
exercised  and  purchase  completed;  Wiggins  v.  Wilson,  65  Fla.  355,  46 
South.  1014,  holding  broker  cannot  recover  agreed  compensation  where  he 
does  not  conclude  negotiation  with  prospective  purchaser  and  same  are 
broken  off  by  customer  who  afterward  purchases  directly  from  owner  at 
less  price ;  Oliver  v.  Sattler,  233  111.  640,  84  N.  E.  664,  holding  sale  must 
be  within  terms  of  payments  agreed  upon  between  owner  and  brokers  in 
order  to  entitle  brokers  to  commissions;  Barney  v.  Yazoo  Delta  Land  Co., 
179  Ind.  344,  101  N.  E.  99,  holding,  without  regard  to  time  and  labor  ex- 
pended by  broker  in  trying  to  procure  purchaser,  contract  of  employment 
must  be  performed  within  time  limit  in  order  to  entitle  him  to  commissions; 
Ketcham  v.  Axelson,  160  Iowa,  468, 142  N.  W.  66,  holding  rule  that  broker 
is  entitled  to  his  commissions  even  where  contract  contains  provision  that 
principal  may  terminate  contract  within  specified  time  and  he  elects  to 
so  terminate  it;  Denis  v.  Tilton,  120  La.  230,  46  South.  113,  holding  under 
facts  that  broker  was  not  entitled  to  commission,  as  purchaser  had  failed 
to  meet  terms ;  Hartford  v.  McGillicuddy,  103  Me.  229,  12  Ann.  Oas.  1083, 
16  L.  R.  A.  (N.  S.)  431,  68  Atl.  863,  holding  broker  entitled  to  commissions 
where  he  procures  purchaser  willing  to  buy  on  terms  authorized,  though 
sale  not  consummated  through  fault  of  owner  and  contract  of  agency  never 
terminated,  though  purchaser  did  not  accept  terms  for  ten  years;  Coppage 
V.  Howard,  127  Md.  621,  96  Atl.  646,  holding  broker  not  entitled  to  com- 
mission where  he  procured  purchaser  willing  to  purchase  on  credit  but 
did  not  inform  owner  who  purchaser  was;  Riggs  v.  TumbuU,  106  Md. 
149,  150,  11  Ann.  Gas.  783,  8  L.  B.  A.  (N.  S.)  824,  66  Atl.  14,  holding 
where  purchaser  failed  to  comply  with  terms  of  sale,  broker  not  entitled 
to  commissions ;  Fitzpatrick  v.  Gilson,  176  Mass.  478,  67  N.  E.  1000,  holding 
where  broker  employed  to  secxure  loan  submitted  application  to  bank  which 
after  examination  of  property  presented  as  security  offered  smaller  sum 
which  was  accepted,  and  after  examination  of  title  refused  loan,  he  is 
entitled  to  commissions;  Laux  v.  Hogl,  46  Mont.  461,  123  Pac.  961,  hold- 
ing where  owner  makes  independent  sale  of  land  under  right  reserved  in 
contract  with  broker,  broker  is  not  entitled  to  commissions;  Raleigh  Real 
Est.  etc.  Co.  V.  Adams,  146  N.  C.  164,  68  S.  E.  1009,  where  owner  employed 
broker  to  sell  for  cash  and  broker  found  purchaser  willing  so  to  buy  but 
represented  to  owner  that  purchaser  wanted  to  buy  on  time,  but  if  that 
was  unsatisfactory  cash  would  be  raised,  and  owiler  refused  and  withdrew 
property,  broker  not  entitled  to  commissions;  Cavanaugh  v.  Conway,  36 
R.  I.  576,  90  Atl.  1082,  where  broker  authorized  to  sell  at  certain  price 
and  procured  purchaser,  who  signed  contract  reciting  pa3rment  of  one  hun- 
dred dollars,  which  was  to  be  forfeited  as  liquidated  damages  in  case  pur- 
chaser neglected  to  perform,  contract  did  not  conform  to  terms,  and  broker 
not  entitled  to  commission;  Ball  v.  Dolan,  18  S.  D.  665,  101  N.  W.  721, 
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where  broker  employed  to  sell  nineteen  tracts,  at  nine  dollars  per  acre, 
at  one  dollar  per  acre  commission,  instruction  that  if  he  procured  pur- 
chaser ready  and  able  to  buy  all  land,  he  was  entitled  to  commissions, 
though  owner  sold  sixteen  tracts  at  less  price,  was  erroneous;  Howie  v. 
Bratrud,  14  S.  D.  661,  86  N.  W.  748,  applying  rule  where  broker  was  to 
get  one  hundred  dollars  for  selling  farm  for  certain  price,  purchaser  to 
receive  one-third  of  crop,  and  he  found  purchaser  who  agreed  to  pay  price 
and  renter's  share  of  price;  Crockett  v.  Grayson,  98  Va.  357,  36  S.  E.  478, 
holding  where  broker  was  to  get  all  over  certain  sum  and  he  procured 
purchaser  who  agreed  to  pay  less  sum  and  pay  off  liens  if  they  did  not 
amount  to  more  than  certain  sum,  broker  not  entitled  to  compensation 
where  purchaser  avoided  agreement  where  they  exceeded  that  sum;  Wat- 
son V.  Brooks,  8  Sawy.  320,  13  Fed.  543,  and  Buckingham  v.  Harris,  10 
Colo.  460,  15  Pac.  819,  allowing  broker  to  recover  commissions  where  fail- 
ure to  complete  sale  was  due  to  fault  of  owner;  Albion  Phosphate  etc. 
Co.  v.  Wyllie,  77  Fed.  650,  23  C.  C.  A.  276,  holding  where  agent  acting 
under  del  credere  commission  has  made  contract  which  principal  is  unable 
wholly  to  fill,  he  is  entitled  to  full  commissions;  Dolan  v.  Scanlan,  57  Cal. 
263,  and  Zeimer  v.  Antisell,  75  Cal.  512,  17  Pac.  643,  both  holding,  if  owner 
i^egotiates  sale  without  assistance  from  broker,  latter  is  not  entitled  to 
commission ;  OuUahan  v.  Baldwin,  100  Cal.  660,  35  Pac.  314,  holding  tender 
of  check  in  payment  of  price  fixed  broker's  right  to  recover;  Ayres  v. 
Thomas,  116  Cal.  144,  47  Pac.  1014,  holding  solicitor  for  orders  for  manu- 
facturer can  claim  only  on  orders  which  he  was  directly  instrumental  in 
securing;  Hyams  v.  Miller,  71  Gi^.  618,  denying  right  of  broker  to  recover 
if  stipulation  in  contract  for  actual  sale  by  him  not  complied  with ;  Doonan 
v.  Ives,  73  Ga.  301,  where  purchaser  who  was  spoken  to  by  him  refused 
to  buy  on  his  terms  but  afterward  did  so  through  owner  himself;  Emery 
V.  Atlanta  Exchange,  88  Ga.  329,  14  S.  E.  668,  where  sale  made  by  owner 
after  time  allowed  to  broker  to  make  sale  had  expired;  Monroe  v.  Snow, 
131  111.  136,  23  N.  E.  403,  and  Love  v.  Miller,  53  Ind.  296,  21  Am.  Rep.  194, 
both  holding  fact  that  broker  cannot  complete  sale  without  ratification 
by  owner  will  not  defeat  right  to  commission  if  owner  refuses  to  ratify; 
Iselin  V.  Griffith,  62  Iowa,  671,  18  N.  W.  303,  and  Butler  v.  Baker,  17  R.  L 
584,  33  Am.  St.  Rep.  899,  23  Atl.  1020,  both  holding  agent  bound  to  show 
that  purchaser  secured  by  him  was  able  to  comply  with  contract  or  to 
respond  in  damages  for  failure  to  do  so;  Blodgett  v.  Sioux  City  etc.  R.  R. 
Co.,  63  Iowa,  610,  19  N.  W.  801,  denying  right  ot  broker  to  recover  where 
owner,  who  negotiated  sale,  did  not  know  purchaser  was  procured  by  him; 
Cassady  v.  Seeley,  69  Iowa,  510,  29  N.  W.  432,  holding  agent  entitled  to 
recover  if  contract  is  to  find  purchaser,  and  sale  is  actually  consummated 
with  such  person,  although  by  owner  himself;  Lock  wood  v..Halsey,  41  Kan. 
170,  21  Pac.  99,  and  Kalley  v.  Baker,  132  N.  Y.  7,  28  Am.  St.  Rep.  546, 
29  N.  E.  1093,  ruling  similarly  where  agent  was  employed  to  negotiate 
trade;  Coleman  v.  Meade,  13  Bush,  362,  363,  and  Fairly  v.  Wappoo  Mills, 
44  S.  C.  248,  29  L.  R.  A.  223,  22  S.  E.  116,  applying  principle  in  holding 
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broker  bound  to  show  that  purchaser  was  eligible;  Garcelon^v.  Tibbetts, 
84  Me.  151,  24  Atl.  798,  holding  broker  not  entitled  to  commission  where 
purchaser  would  not  accept  deed  without  warranty;  Kimberly  v.  Hender- 
son, 29  Md.  615,  where  prospective  purchaser  relieved  himself  of  obliga- 
tion to  complete  purchase,  but  did  not  in  fact  purchase ;  Ward  v.  Fletcher, 
124  Mass.  226,  holding  where  one  broker  prdcures  purchaser,  another  is 
not  entitled  to  commission,  in  absence  of  evidence  that  latter's  power  was 
exclusive;  Holden  v.  Starks,  159  Mass.  604,  38  Am*  St.  Rep.  461,  34  N.  E. 
1070,  holding  broker  entitled  to  commission,  although  purchaser  might  have 
avoided  his  agreement  to  purchase  under  statute  of  frauds;  McDonald  v. 
Boeing,  43  Mich.  397,  38  Am.  Rep.  201,  5  N.  W.  441,  holding  offer  of 
privilege  of*  selling  land  does  not  bind  owner  to  pay  commission  to  agent 
-who  sends  purchaser  without  having  accepted  offer;  Hayden  v.  Grillo,  26 
Mo.  App.  2^3,  holding  defective  a  petition  by  agent  which  did  not  allege 
that  he  procured  purchaser  who  was  ready  and  willing  to  purchase  on  terms 
specified;  Hayden  v.  Grillo,  35  Mo.  App.  654,  refusing  to  allow  recovery 
-where  agent  did  not  disclose  name  of  purchaser ;  Moses  v.  Bierling,  31  N.  Y. 
464,  holding,  where  owner  has  given  exclusive  right  to  agent,  he  cannot 
afterward  refuse  to  pay  commission  on  ground  that  he  made  sale  himself; 
Praser  v.  Wyckoff,  63  N.  Y.  448,  applying  rule,  in  suit  for  commission  on 
sale  of  patent  rights;  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  382,  38 
Am.  Rep.  444,  and  Mallonee  v.  Ypung,  119  N.  C.  552,  26  S.  E.  141,  refus- 
ing to  allow  recovery  where  sale  consummated  after  termination  of  agency ; 
Kyle  V.  Rippey,  20  Or.  454,  26  Pac.  310,  and  Chatham  v.  Yarbrough,  90 
Tenn.  79,  15  S.  W.  1076,  both  holding  broker  entitled  to  commission,  al- 
though sale  not  consummated  because  of  defect  in  owner's  title;  Conkling 
V.  Krakauer,  70  Tex.  739,  11  S.  W.  118,  although  conveyance  fails  because 
of  disagreement  between  owner  and  purchaser  as  to  title;  O'Brien  v.  Gilli- 
land,  4  Tex.  Civ.  App.  44,  23  S.  W.  245,  denying  right  to  recover  where 
agent  did  not  observe  stipulation  for  cash  sale;  Tousey  v.  Etzel,  9  Utah, 
334,  34  Pac.  293,  where  contract  was  for  absolute  sale  and  purchaser  would 
Bot  agree ;  Magill  v.  Stoddard,  70  Wis.  80,  35  N.  W.  348,  holding  revocation 
of  power  did  not  defeat  right  of  broker  to  recover  commission  already 
earned  by  sending  purchaser,  which  owijer  refused;  McCreery  v.  Green,  38 
Mich.  185,  holding  person  employed  to  enter  timber  lands  entitled  to  com- 
pensation although  persons  for  whom  he  acted  were  unable  to  complete 
purchase;  dissenting  opinion  in  Parker  v.  Walker,  86  Tenn.  579,  8  S.  W. 
395,  nrajority  holding  that  after  agent  procures  written  agreement  to  pur- 
chase, vendee's  failure  to  do  so  cannot  defeat  his  right  to  commissions; 
Little  Rock  v.  Barton,  33  Ark.  448,  defining  term  "broker";  Carstens  v. 
McReavy,  1  Wash.  365,  26  Pac.  472,  arguendo. 

Distinguished  in  Crowe  v.  Trickey,  204  U.  S.  238,  51  L.  Ed.  460,  27  Sup. 
Ct.  275,  broker  who  finds  person  who  takes  option. to  purchase,  which  is 
never  carried  out,  cannot,  where  owner  dies  before  expiration  of  option, 
recover  agreed  commission  from  administrator  who,  after  expiration  of 
option,  sells  property  to  same  person;  Payseno  v.  Swensen,  178  Fed.  1000, 


20  How.  227-254  NOTES  ON  U.  S.  REPORTS.  .  42 

holding  nile  does  not  apply  where  on  contract  to  make  sale  broker  pro- 
cured one  to  whom  principal  made  an  exchange  of  lands;  Payne  v.  Ponder, 
139  Ga.  287,  288,  77  S.  E.  36,  holding  broker's  right  to  commissions  does 
not  depend  on  full  performance  of 'contract,  but  is  complete  when  his  pur- 
chaser is  accepted  by  vendor  and  latter  and  purchaser  enter  into  valid  con- 
tract of  sale;  Paschall  v.  GKUiss,  113  Va.  651,  652,  Ann.  Gas.  1913E,  778, 
76  S.  E.  224,  225,  broker  authorized  to  sell  at  stipulated  price,  who  pro- 
cures purchaser  to  whom  owner  sells  at  less  price,  is  entitled  to  compensa- 
tibn;  dissenting  opinion  in  Young  v.  Metcalf  Young  Co.,  18  N.  D.  462,  122 
N.^.  W.  1110,  majority  holding  real  estate  dealer,  having  been  prevented  by 
land  owner  from  making  sales,  is  entitled  to  profits  he  would  have  made 
had  landlord  accepted  offers;  Gillett  v.  Corum,  7  Kan.  160,  holding  dis- 
chai^  of  agent  by  owner  after  negotiations  with  purchaser,  whom  he  has 
produced,  have  commenced  cannot  defeat  right  to  commissions,  if  sale  is 
finally  made;  Love  v.  Owens,  31  Mo.  App.  509,  holding  agent  entitled  to 
commission  where  agreement  for  sale  completed  between  purchaser  and 
owner,  and  purchaser,  after  paying  part,  refused  to  complete  sale. 

Duties,  liabilities  and  rights  of    brokers  other  than  stock  brokers. 
Note,  93  Am.  Dec.  172,  173,  175. 

When  has  a  broker  earned  his  commission.    Note,  139  Am.  St.  Bep. 
233. 

Broker's  commission  as  affected  by  principal's  negligence,  fraud  or 
default  and  defective  title.    Note,  43  L.  E.  A.  593,  595,  609. 

Performance  by  broker  of  contract  to  find  purchaser  or  effect  exchange. 
Note,  44  L.  E.  A.  594,  595,  597,  599,  606,  620. 

When  agent's  right  to  commission  is  earned.    Note,  2  E.  R.  0.  534. 

Miscellaneous.  Cited  in  Kock  v.  Emmerlin^,  22  How.  73,  16  L.  Ed.  293, 
as  instance  of  practice  on  bringing  writ  of  error  on  agreed  statement  of 
facts  in  Iiouisiana. 

20   How.    227-234,    15   L.    Ed.    896^    COVINaTON   DBAW-BBIDGE    CO.    Y. 


Circuit  Court,  sitting  In  a  particular  State^  and  Supreme  Court,  on  appeal 
from  Its  decision,  are  bound  to  take  Judicial  notice  of  the  laws  of  that  State. 

Approved  in  Barry  v.  Snowden,  106  Fed.  573,  following  rule;  El  wood 
v.  Flannigan,  104  U.  S.  568,  26  L.  Ed.  844,  applying  rule  to  laws  regulating 
execution  of  deeds;  Lamar  v.  Micou,  114  U.  S.  223,  29  L.  Ed.  95,  6  Sup. 
Ct.  859,  applying  rule  to  duties  of  guardian ;  Martin  v.  Baltimore  etc.  R.  R. 
Co.,  161  U.  S.  678,  38  L.  <Ed.  313,  14  Sup.  Ct.  535,  applying  rule  to  act 
creating  railroad  company;  Pullan  v.  Cincinnati  etc.  R.  R.,  4  Biss.  41, 
Fed.  Cas.  11,461,  holding  courts  will  take  judicial  notice  of  charter  powers 
of  corporation  created  by  public  act;  Burfenning  v.  Chicago  etc.  Ry.  Co., 
46  Minn.  22,  48  N.  W.  445,  applying  rule  to  provision  of  city  charter  show- 
ing what  lands  are  included  in  city;  Hanley  v.  Donoghue,  116  U.  S.  6, 
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29  L.  Ed.  5S7,  6  Sup.  Ct.  245,  holding,  however,  Federaf  courts  will  not 
take  judicial  notice  of  State  laws  not  so  noticed  by  State  courts. 

Distinguished  in  Union  Pac.  Ry.  v.  Wyler,  168  U.  S.  296,  89  L.  Ed.  990, 
15  Sup.  Ct.  882,  under  facts. 

Judicial  notice.    Note,  89  Am.  Dec.  667,  668. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  118  Am. 
St.  Rep.  87a  ^ 

To  give  the'Federal  courts  jurlsdlptlon  where  a  corporation  created  by  pnb- 
lie  act,  which  the  Federal  courts  will  Judicially  notice,  1b  a  party,  it  is  suffi- 
cient to  describe  the  corporation  as  a  citizen  of  the  State  where  it  was  created. 
Approved  in  Thomas  v.  Ohio  State  University  Trustees,  196  U.  S.  210, 
49  L.  Ed.  164,  25  Sup.  Ct.  24,  denying  Federal  jurisdiction  over  suit  by 
Ohio  State  University  trustees,  where  Ohio  court  had  held  statute  creating 
board  did  not  confer  corporate  powers;  Dal  ton  v.  Milwaukee  Mechanics^ 
Ins.  Co.,  118  Fed.  879,  holding  averment  in  petition  for  removal  that  cor- 
poration is  citizen  and  resident  of  State  named  is  insufficient;  Davis  v. 
Chesajfeake  etc.  Ry.  Co.,  116  Ky.  151,  75  S.  W.  277,  compliance  by  foreign 
corporation  with  statutes  providing  that  such  corporations  cannot  exercise 
power  of  eminent  domain  until  they  become  domestic  does  not  deprive 
ft  of  power  to  remove  suit  to  Federal  courts ;  Springs  v.  Southern  Ry.  Co., 
130  N.  C.  194,  41  S.  E.  103,  holding  averment  in  removal  petition  that 
corporation  is  citizen  of  another  State  is  insufficient;  Covington  Draw- 
Bridge  Co.  V.  Shepherd,  21  How.  123,  16  L.  Ed.  40,  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  121,  27  L.  Ed.  89,  1  Sup.  Ct.  59,  Shaw  v.  Quihcy  Mining  Co., 
145  U.  S.  451,  86  L.  Ed.  772,  12  Sup.  Ct.  938,  S£.  Louis  etc.  Ry.  Co.  v. 
James,  161  U.  S.  557,  40  L.  Ed.  806,  16  Sup.  Ct.  625,  Blake  v.  McClung, 
172  U.  S.  259,  48  L.  Ed.  439,  19  Sup.  Ct.  173,  Manufacturers'  Nat.  Bank 
V.  Baack,  2  Abb.  (U.  S.)  234,.  8  Blatchf.  139,  Fed.  Cas.  9052,  Hatch  v. 
Chicago  etc.  R.  R.  Co.,  6  Blatchf.  112,  Fed.  Cas.  6204,  Missouri  etc.  Ry.  Co. 
V.  Texas  etc.  Ry.  Co.,  4  Woods,  365, 10  Fed.  500,  Maltz  v.  American  Exprcs.s 
Co.,  1  Flipp.  612,  Fed.  Cas.  9002,  Blackburn  v.  Selma  etc.  R.  R.  Co.,  2 
Flipp.  531,  532,  533,  Fed.  .Cas.  1467,  Uphoff  v..  Chicago  etc.  R.  R.  Co.,  5 
Fed.  546,  United  States  v.  Southern  Pac.  R.  R.  Co.,  49  Fed.  302,  \Vestern 
Union  Tel.  Co.  v.  Dickinson,  40  Ind.  445,  18  Am.  Rep.  296,  Elston  v. 
Piggott,  94  Ind.  23,  Trcadway  v.  Chicago  etc.  Ry.  Co.,  21  Iowa,  358, 
Adams  Exp.  Co.  v.  Trego,  35  Md.  62,  Morton  v.  Mutual  Life  Ins. 
Co>  105  Mass.  147,  7  Am.  Rep.  606,  Stevens  v.  Phoenix  Ins.  Co.,  41 
N.  Y.  153,  Cooke  v.  State  National  Bank,  52  N.  Y.  Ill,  11  Am.  Rep.  676, 
,  Rathbone  Oil  Tract  Co.  v.  Rauch,  5  W.  Va.  82,  and  State  v.  Milwaukee 
etc.  Ry.  Co.,  45  Wis.  593,  all  following  rule;  Terry  v.  Imperial  Fire  Ins. 
Co.,.  3  Dill.  409,  Fed.  Cas.  13,838,  holding  corporation  created  by  Great 
Britain  is  ''alien";  St.  Iiouis  Nat.  Bank  v.  Allen,  2  McCrary,  94,  5  Fed. 
552,  holding  national  bank  is  citizen  of  State  in  which  it  is  located ;  Pacific 
R.  R.  Co.  V.  Missouri  Pac.  Ry.  Co.,  5  McCrary,  376,  23  Fed.  566,  and 
Home  V.  Boston  etc.  R.  R.  Co.,  62  N.  H.  455,  both  holding,  where  corpota- 
tion   is  created  by  several  States,  it  cannot  remove  suit  instituted  by 
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ckizen  of  one  of  them;  Ohio  etc.  R.  R.  Co.  v.  Wheeler,  1  Black,  296,  17 
L.  Ed.  133,  Case  of  the  Sewing  Machine  Cos.,  18  Wall.  575, 12  Am.  Rep.  546, 

21  L.  Ed.  919,  Waters  v.  Barrill,  131  U.  S.  Ixxxiv,  Appx.,  18  Sup.  Ct. 
879,  McCabe  v.  Illinois  Cent.  R.  R.  Co.,  4  McCrary,  497,  13  Fed.  831, 
Hartford  Fire  Ins.  Co.  v.  Raymond,  70  Mich.  502,  38  N.  W.  482,  and  Hall 
V.  Bank  of  Virginia,  14  W.  Va.  621,  all  arg^iendo. 

Distinguished  in  Empire  Rice  Mill  Co.  v.  K.  &  E.  Neumond,  199  Fed.  802, 
and  in  H.  L.  Bruett  &  Co.  v.  F.  C.  Austin  Drainage  Excavator  Co.,  174  Fed. 
670,  673,  both  holding  citizenship  for  purpose  of  determining  Federal  juris- 
diction cannot  be  rightfully  predicated  of  partnership;  Paul  v.  Virginia,  8 
Wall.  178,  19  L.  Ed.  359,  Ducat  v.  Chicago,  48  111.  175,  96  Xm.  Dec.  531, 
and  Phoenix  Ins.  Co.  v.  Commonwealth,  5  Bush,  73,  96  Am.  Dec.  333,  all 
holding  corporation  is  not  citizen  within  meaning  of  constitutional  guar- 
anty of  privileges  and  immunities;  Blake  v.  Alabama  etc.  R.  R.  Co.,  6 
Bank.  Reg.  335,  3  Fed.  Cas.  588,  under  facts;  Dinsmore  v.  Philadelphia 
etc.  R.  R.  Co.,  7  Fed.  Cas.  728,  holding  insufficient,  an  averment  that  com- 
plainant is  a  *' joint-stock  association  formed  in  New  York";  Carnegie 
V.  Hulbert,  53  Fed.  11,  3  C.  C.  A.  391,  ruling  similarly  where  allegation 
was  that  plaintiff  was  a  copartnership;  Lonergan  v.  Illinois  Cent.  R.  R. 
Co.,  55  Fed.  551,  holding  averment  must  show  that  corporation  was  created  , 
by  State  of  which  it  is  alleged  to  be  a  citizen. 

20  How.  235-261, 16  L.  Ed.  886,  WHITE  ▼.  BXmNLEY. 

Grant  of  land  beyond  the  Jorisdlctlon  of  the  granting  officer  Is  void. 

Approved  in  Sheirbum  v.  Hunter,  3  Woods,  283,  Fed.  Cas.  12,744,  hold- 
ing void  a  grant  purporting  to  convey  lands  in  a  colony,  but  which  were  in 
fact  outside. 

Fact  that  a  survey  Includes  more  land  than  is  called  for  by  the  grant  does 
not  of  itself  avoid  the  grant,  and  cannot  be  taken  advantage  of  by  third  • 
persons. 

Approved  in  Northern  Pac.  R.  R.  Co.  v.  Cannon,  46  Fed.  231,  and 
American  Dock  etc.  Co.  v.  Trustees,  39  N.  J.  Eq.  418,  both  holding  fraud  in 
procuring  patent  does  not  render  it  absolutely  void;  White  v.  Blum,  79 
Fed.  273,  24  C.  C.  A.  573,  refusing  to  set  aside  senior  patent,  at  instance 
of  holder  of  junior  patent,  on  ground  that  former  called  for  excessive 
amount  of  land ;  Lamprey  v.  Mead,  54  Minn.  299,  40  Am.  St.  Rep.  S31,  55 
N.  W.  1134,  ruling  similarly  as  to  grant  purporting  to  convey  land  under 
meandered  lake;  Johnston  v.  Smith,  21  Tex.  728,  and  Howard  v.  Col- 
quhoun,  28  Tex.  146,  both  holding  grant  in  hands  of  bona  fide  purchasers, 
regularly  issued  by  proper  officer,  cannot  be  impeached  by  stranger  on 
ground  of  fraud;  Maxey  v.  O'Connor,  23  Tex.  239,  240,  Elliott  v.  Mitchell, 
28  Tex.  Ill,  and  Galveston  etc.  Ry.  Co.  v.  State,  81  Tex.  603,  17  S.  W.  74,  • 
all  arguendo. 

When  two  nations  are  at  war,  all  the  subjects  of  one  are  deemed  in  hostil- 
ity to  the  subjects  of  the  other,  and  have  no  capacity  to  contract. 
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Approved  in  Herrera  v.  United  States,  222  U.  S.  569,  66  L.  Ed.  319,  32 
Snp.  Ct.  179,  holding  right  of  Spanish  subjects  against  United  States  for 
indemnity  for  illegal  seizures  and  detention  of  property  during  war  of 
1898  was  taken  away  by  treaty  of  peace ;  Woods  v.  Wilder,  43  N.  Y.  168, 
S  Am.  Bep.  686,  holding  promissory  note  executed  between  citizen  of  loyal 
State  and  resident  of  insurrectionary  State  void;  Grinnan  v.  Edwards,  21 
W.  Va.  357,  holding  cessation  of  intercourse  during  war  terminated  -rights 
under  contract  executed  previously;  Burbank  v.  Conrad,  96  U.  S.  299,  24 
L.  £d.  726,  in  general  discussion  of  confiscation  acts. 

Presumption  that  person  intends  to  abandon  his  status  as  citizen  does  not 
arise  where  he  is  compelled  to  leave. the  country,  and  his  property  rights  there 
are  not  affected  by  a  change  in  the  sovereignty. 

Approved  in  Kilpatrick  v.  Sisneros,  23  Tex.  126,  131,  135,  holding  per- 
son remaining  domiciled  in  Mexico,  after  separation  of  Texas,  did  not  for-  - 
feit  property  rights  in  Texas. 

Oopy  of  a  deed  found  in  a  notary's  book,  which  copy  had  been  compared 
by  a  witness  with  the  original,  is  admissible  as  evidence  of  title. 

Approved  in  Chase  v.  Caryl,  57  N.  J.  L.  558,  31  Atl.  1029,  holding  tran-  r 
script  of  record  of  mortgage  admissible. 

Admissibility  of  copies  of  records  of  other  States.    Note,  6  L.  E.  A* 
(N.  S.)  947. 

To  avail  himself  of  advene  possession,  party  claiming  under  a  Junior  pat- 
ent, which  conflicts  in  part  with  an  elder  patent,  must  have  been  in  actual  pos- 
session of  the  part  which  was  overlapped  by  the  elder  patent. 

Approved  in  Peyton  v.  Barton,  53  Tex.  303,  and  Parker  v.  Baines,  65 
Tex.  611,  following  rule;  Henry  v.  Brown,  143  Ala.  456,  39  South.  328, 
where  vendor  conveys  two  distinct  tracts,  to  only  one  of  which  he  has  title, 
entry  and  occupation  of  that  tract  by  grantee  is  not  disseizin  of  owner 
of  other';  Wheatley  v.  San  Pedro  etc.  R.  R.  Co.,  169  Cal.  518,  147 
Pae.  139,  holding  where  deed  gives  good  title  to  part  of  land  in- 
cluded and  color  of  title  only  to  remainder,  actual  possession  which 
will  give  constructive  possession  must  be  within  part  to  which  only 
color  of  title  is  given;  Harriss  v.  Howard,  126  Ga.  329,  55  S.  E.  60, 
where  two  adjacent  owners  are  in  constructive  possession  of  same  land 
under  conflicting  descriptions,  rights  determined  according  to  superiority 
of  title;  Schmitt  v.  Traphagen,  73  N.  J.  Eq.  402,  133  Am.  St.  Rep.  739,  69 
Atl.  190,  holding  where  grantee  acquires  title  to  land  and  takes  possession 
only  of  part  described,  he  does  not  thereby  acquire  constructive  possession 
of  remaining  land  as  against  true  owner;  Lake  v.  Earnest,  53  Tex.  Civ. 
560,  116  S.  W.  868,  holding  that  one  claiming  adverse  possession  under 
junior  title  overlapping  older  survey  must  show  appropriation  of  some 
j>art  of  junior  survey. 

Distinguished  in  McCarter  v.  Sooy  Oyster  Co.,  78  N,  J.  L.  406,  75  Atl. 
216,  in  ejectment  by  State  to  recover  tide-lands,  evidence  that  defendant's 
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grant  from  riparian  commissioners  is  invalid  because  lands  are  natural 
oyster-beds  within  prohibition  of  act  of  1888  is  inadmissible. 

Necessity  for  color  of  title,  nol;  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  E.  A.  (N.  S.)  1199. 

Federal  courts  must  follow  decistons  of  State  courts  affecting  land^tltleB. 

Approved  in  Stull  v.  Rich  Patch  Iron  Co.,  92  Va.  278,  23  S.  E.  294,  fol- 
lowing State  decisions  relating  to  rights  acquired  by  adverse  possession, 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 

followed  in  actions  originating  in,  or  remoyed  to.  Federal  courts. 

Note,  40  L.  B.  A.  (N.  8.)  417. 

\ 
Miscellaneous.    Cited  in  Spencer  v.  Lapsley,  20  How.  272,  15  L.  Ed.  906, 

to  point  that  defects  in  entry  and  survey  cannot  be  taken  advantage  of 

'  at  law;  Cook  v.  Burnley,  11  Wall.  667,  670,  20  L.  Ed.  SO,  81,  as  having  been 

before  the  Supreme  Court  previously. 

« 
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,  Where  a  Federal  court  has  adopted  the  State  practice,  which  does  not 
allow  the  «<gn<Tig  of  a  bill  of  exceptions  after  the  term,  it  may  suspend  the  rule 
where  the  circumstances  of  the  case  warrant  it. 

Approved  in  Omaha  Electric  Light  &  Power  Co.  v.  Omaha,  216  Fed. 
856,  133  C.  C.  A.  52,  setting  aside  former  decree  although  term  at  which 
it  was  rendered  had  passed;  Kelly  v.  Moore,  22  App.  D.  C.  8,  Brown  v. 
Bradley,  6  App.  D.  C.  223,  Crowe  v.  Corporation  of  Charlestown,  62  W. 
Va.  98,  93  Ann.  Oas.  1110,  67  S.  E.  332,  and  Wyss-Thalman  v.  Marylflmd 
Casualty  Co.,  193  Fed.  54,  113  C.  C.  A.  383,  all  holding  bill  of  exceptions 
cannot  be  signed  after  expiration  of  term;  Dalton  v.  Gunnison,  165  Fed. 
874,  91  C.  C.  A.  457,  holding  where  there  is  delay  beyond  tcrhi  in  settlins: 
and  signing  bill  of  exceptions  because  of  inability  of  court  stenographer  to 
transcribe  notes, ^ judge  may  sign  and  allow  same;  Montana  Min.  Co.  v. 
St.  Louis  Min.  etc.  Co.,  147  Fed.  909,  78  C.  C.  A.  33,  under  Circuit  Court 
rule  relating  to  exceptions  to  instructions,  where  court,  after  instructing 
jury,  but  before  sending  them  out,  heard  and  allowed  exceptions  in  cham- 
l)ers,  he  did  not  need  to  afterward  allow  further  ei^ceptions;  District  of 
-Columbia  v.  Blackman,  32  App.  D.  C.  37,  refusing  to  dismiss  appeal  where 
judge  to  whom  bill  of  exceptions  was  submitted  within  time  failed  to  sign 
it  until  after  expiration  of  time;  Hynds  v.  Hynds,  253  Mo.  47,  161  S.  W. 
820,  holding  court  has  power  to  suspend  its  own  rules,  or  to  except  partic- 
ular case  from  their  operation,  whenever  purposes  of  justice  required  it; 
<lissenting  opinion  in  Jeude  v.  Sims,  258  Mo.  49,  166  S.  W^  1055,  majority 
liolding  court,  except  as  authorized  by  statute,  has  no  authority  to  disturb 
.its  judgment  after  lapse  of  term;  Maiye  v.  Strouse,  6  Sawy.  219,  5  Fed. 
498,  499,  allowing  bill  where,  at  time  judgment  rendered,  plaintiff's  at- 
torney was  absent  from  State;  Southern  Pac.  Co.  v.  Hamilton,  54  Fed. 
474,  4  C.  C.  A.  441,  and  New  York  etc.  R.  R.  Co.  v.  Hyde,  56  Fed.  191, 
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5  C.  C.  A.  461,  where  failure  to  settle  bill  at  term  was  not  due  to  fault  of 
plaintiff  in  error;  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  562,  16  C.  C.  A. 
317,  holding  pendency  of  motion  for  new  trial  is  ground  for  suspending 
rule;  Henning  v.  Western  Union  Tel.  Co.,  41  Fed.  866,  holding  court  may 
extend  time  for  filing  notice  of  motion  for  new  trial ;  Pickett  v.  Wallace, 
54  Cal.  148,  or  of  transcript  on  appeal;  Michigan  Ins.  Bank  v.  Eldred,  143 
U.  S.  298,  36  L.  Ed.  168,  12  Sup.  Ct.  452,  and  Scaife  v.  Western  etc.  Land 
Co.,  87  Fed.  310,  30  C.  C.  A  661,  as  having  laid  down  general  rule  that 
after  term  has  expired  court  has  no  authority  to  allow  bill  of  exception; 
Beach  v.  Spokane  etc.  Co.,  21  Mont.  186,  53  Pac.  494,  and  Che  Gong  v. 
Stearns,  16  Or.  222,  17  Pac.  873,  both  arguendo. 

Distinguished  in  Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co.,  233  Fed.  918, 
holding  exception  and  bill  of  exceptions  based  thereon,-  containing  evi- 
dence in  narrative  form,  submitted  before  term  expires,  are  necessary  to 
secure  review  of  rulings;  Witzler  v.  Collins,  70  Me.  293,  holding  rule  pro- 
viding that  depositions  must  be  filed  during  term  at  which  taken  cannot 
be  suspended;  Cronkhite  v.  Bothwell,  3  Wyo.  742,  31  Pac.  401,  holding 
similarly  as  to  rule  requiring  to  be  filed  within  certain  time. 

Proper  subjects  of  instructions  and  to  what  extent  judges  may  com- 
ment upon  evidence.    Note,  72  Am.  Dec.  541. 

Power  of  court  to  disregard  rules.    Note,  6  Ann.  Gas.  593,  594. 

Exception  most  show  that  it  was  taken  and  reserved  at  the  trial;  hut  It 
may  be  reduced  to  writing  and  signed  by  the  Judge  afterward. 

Approved  in  Gandia  v.  Pettingill,  ?22  U.  S.  459,  56  L.  Ed.  269,  32  Sup. 
Ct.  127,  holding  if  all  exceptions  are  noted  in  open  court*  after  jury 
returns  and  no  wrong  is  suffered,  an  exception  will  not  be  sustained  on 
that  ground;  Vernon  v.  United  States,  146  Fed.  122,  76  C.  C.  A.  547, 
assignments  of  error  cannot  be  reviewed  wh^re  no  exceptions  taken  aj^ 
trial;  Western  Dredging  etc.  Co.  v.  Heldmaier,  116  Fed.  182,  53  C.  C.  A. 
625,  permitting  signing  of  bill  of  exceptions  nunc  pro  tunc  as  of  term; 
Merchants'  Ins.  Co.  v.  Buckner,  98  Fed.  224,  39  C.  C.  A.  19,  holding  where 
motion  for  new  trial  is  filed  at  term  not  heard,  and  court  stays  execution, 
bill  of  exceptions  may  be  settled  and  filed  at  succeeding  term;  Johnson  v. 
Gebhauer,  159  Ind.  276,  64  N.  E.  857,  holding  Acts  1901,  p.  511,  relating 
to  extension  of  time  of  filing  bills  of  exceptions  void  as  violating  obliga- 
tion of  contracts;  United  States  v.  Carey,  110  U.  S.  52,  28  L.  Ed.  67,  3 
Sup.  Ct.  425,  Tucker  v.  United  States,  151  U.  S.  170,  38  L.  Ed.  115,  14 
Sup.  Ct.  301,  Newport  News  etc.  Co.  v.  Pace,  158  U.  S.  37,  39  L.  Ed.  888, 
15  Sup.  Ct.  743,  Locke  v.  United  States,  2  Cliff.  583,  Fed.  Cas.  8442,  Stone 
V.  United  States,  64  Fed.  677,  12  C.  C.  A.  451,  Johnson  v.  Garber,  73  Fed. 
526,  19  C.  C.  A.  556,  Merchants'  Exch.  Bank  v.  McGraw,  76  Fed.  936, 
22  C.  C.  A.  622,  McKown  v.  Powers,  86  Me.  295,  29  Atl.  1080,  Common- 
wealth V.  Greenlaw,  119  Mass.  209,  McAnaw  v.  Mathis,  129  Mo.  151,  31 
S.  W.  346,  Territory  v.  0  'Donnell,  4  N.  M.  71,  12  Pac.  748,  and  Padilla  v. 
Territory,  8  N.  M.  564,  45  Pac.  1120,  all  holding  exceptions  must  be  taken 


20  How.  262-266  NOTES  ON  U.  S.  REPORTS.  48 

xduring  trial;  Dredge  v.  Forsyth,  2  Black,  668,  17  L.  Ed.  255,  Kellogg  v. 
Forsyth,  2  Black,  573,  17  L.  Ed.  256,  Stanton  v.  Embrey,  93  U.  S.  565, 
23  L.  Ed.  985,  Hunnicutt  v.  Peyton,  102  U.  S.  354,  26  L.  Ed.  116,  Davis 
V.  Patrick,  122  U.  S.  143,  30  L.  Ed.  1092,  7  Sup.  Ct.  1103,  New  Orieans 
etc.  R.  R.  Co.  V.  Jopes,  142  U.  S.  22,  85  L.  Ed.  922,  12  Sup.  Ct.  110,  Yellow 
Poplar  Lumber  Co.  v.  Chapman,  74  Fed.  461,  20  C.  C.  A.  503,  Pacific  Bank 
V.  Hannah,  30  Fed.  76,  32  C.  C.  A.  622,  and  Vicksbui^  etc.  R.  R.  Co.  v. 
Ragsdale,  61  Miss.  463,  460,  all  upon  the  jwint  that  they  may  be  drawn  up 
and  signed  after  the  trial;  dissenting  opinion  in  Insurance  Co.  v.  Boon, 
96  U.  S.  137,  142,  24  L.  Ed.  401,  403,  arguendo. 

Distinguished  in  MuUer  v.  Ehlers,  91  U.  S.  260,  28  L.  Ed.  320,  Herbert 
V.  Butler,  14  Blatchf.  368,  Fed.  Caa.  6397,  and  Sweet  v.  Perkins,  24  Fed. 
778,  779,  all  holding  in  absence  of  special  circumstances,  bill  of  exceptions 
allowed  and  filed  at  subsequent  term  is  not  part  of  record. 

Effect  on  bill  of  exceptions  of  neglect  of  judge  to  sign  same  within 
time  required  by  law.    Note,  Ann.  Gas.  1913A,  914. 

It  is  error  for  tlie  court  to  charge  upon  a  supposed  or  conjectural  state  of 
facts,  of  which  no  eyidence  has  been  offered. 

Approved  in  Thrush  v.  FuUhart,  210  Fed.  6,  126  C.  C.  A.  681,  applying 
rule  in  action  for  breach  of  promise  of  marriage;  St.  Louis  etc.  Ry.  Co.  v. 
Woodward,  70  Ark.  443,  69  S.  W.  66,  applying  principle  in  action  against 
railroad  for  injuries  received  at.  crossing ;  Gage  v.  Gunther,  136  Cal.  347, 
89  Am.  St.  Rep.  149,  68  Pac.  713,  holding  decision  of  Secretary  of  Interior 
reversing  land  commissioner's  decision  may  be  re-examined  by  his  suc- 
cessor; Eggett  v.  Allen,  106  Wis.  637,  82  N.  W.  657,  applying  principle  in 
action  for  damages  for  malicious  prosecution;  Chaffee  v.  Boston  Belting 
Co.,  22  How.  224,  16  L.  Ed.  242,  reversing  judgment  based  upon  instruction 
to  jury  assuming  title  to  patent ;  Michigan  Bank  v.  Eldred,  9  Wall.  664, 
19  L.  Ed.  767,  where  instruction  assumed  fraud  in  execution  of  note  and 
evidence  did  not  su|)port  it;  New  Orleans  Ins.  Assn.  v.  Piaggio,  16  Wall. 
389,  21  L.  Ed.  360,  holding  it  proper  to  refuse  to  charge  that  abandonment 
made  through  error  is  void  if  not  warranted  by  policy,  no  evidence  as  to 
error  having  been  given;  Tweed's  Case,  16  Wall.  618,  21  L.  Ed.  393,  to 
refuse  to  charge  upon  matters  not  material;  Merchants^  Mut.  Ins.  Co.  v. 
Baring,  20  Wall.  162,  22  L.  Ed.  251,  holding  exception  to  refusal  to  give 
instruction  asked  must  show  that  evidence  was  offered  upon  the  point  in- 
volved therein;  Texas  etc.  Ry.  Co.  v.  Ludlam,  57  Fed.  483,  6  C.  C.  A.  454, 
holding  it  error  to  charge  jury  as  to  rule  of  damages  founded  upon  sup- 
posed facts ;  Atlas  Bank  v.  Holm,  71  Fed.  491,  19  C.  C.  A.  94,  holding  that 
there  is  no  presumption  that  purchaser  of  note  was  aware  of  existing  de- 
fenses thereto;  Moffitt  v.  Cressler,  8  Iowa,  126,  holding  it  error  to  instruct 
jury  as  to  fraud  in  sale  where  evidence  did  not  tend  to  support  it ;  Witzler 
V.  Collins,  70  Me.  293,  299,  35  Am.  Rep.  331,  where  there  was  no  evidence 
upon  which  to  base  constructive  delivery  of  goods  to  carrier;  Schuylkill 
etc.  Improvement  Co.  v.  Munson,  14  Wall.  447,  20  L.  Ed.  872,  arguendo. 
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Distinguished  in  Texas  etc.  Ry.  Co.  v.  Ludlam,  52  Fed.  96,  2  C.  C.  A.  633, 
and  Trustees  Iowa  College  v.  Hill,  12  Iowa,  474,  under  facts;  McMechen  v. 
McMechen,  17  W.  Va.  712,  where  evidence  tended  to  show  facts  upon  which 
charge  was  based. 

20  How.  255-260,  15  L.  Ed.  799,  HEMMZSNWAT  ▼.  FISHEB. 

Judgments  in  common-law  causes  are  reviewable  only  on  writ  of  error;  de- 
crees in  equity  and  admiralty  on  appeal. 

Approved  in  Dower  v.  Richards,  151  U.  S.  663,  38  L.  Ed.  307,  14  Sup.  Ct. 
454,  holding  Supreme  Court,  upon  writ  of  error  to  highest  court  of  State, 
in  action  at  law,  cannot  review  its  judgment  upon  question  of  fact. 

Interest  Ib  not  an  incident  to  the  affirmance  of  a  decree  in  admiralty.  If 
given  by  the  court,  it  must  be  in  the  exercise  of  its  discretionary  power;  accord- 
ingly, where  a  decree  is  affirmed  by  an  equally  divided  court,  interest  cannot 
be  allowed. 

Approved  in  Cambria  S.  S.  Co.  v.  Pittsburg  S.  S.  Co.,  212  Fed.  677, 
678,  51  L.  R.  A.  (N.  S.)  966,  129  C.  C.  A.  210,  holding  where  interest  is 
allowed  on  damages  for  tort  on  inland  waters  within  jurisdiction  of  State, 
its  statutory  rate  of  interest  should  be  allowed  both  before  and  on  decree ; 
The  Argo,  210  Fed.  875,  127  C.  C.  A.  456,  holding  that  in  cases  of  tort  in 
admiralty,  interest  is  not  allowed  until  amount  of  damages  has. been  judi-. 
cially  ascertained;  The  Newaygo,  205  Fed.  181,  holding  modem  rule  in  re- 
gard to  allowing  interest  on  claims  in  admiralty  i^  to  conform  to  legal  rate 
of  State;  Union  Steamboat  Co.  v.  Chaffin's  Admrs.,  204  Fed.  419,  122 
C.  C.  A.  598,  holding  court  had  discretion  to  allow  interest;  The  Rickmers, 
142  Fed.  314,  73  C.  C.  A.  415,  upholding  allowance  of  interest  on  damages 
awarded  for  collision  from  time  vessel  repaired  and  reloaded;  The  Gleno- 
chil,  128  Fed.  968,  holding  where  final  decree  of  admiralty  court  divides 
damages  and  costs  between  libelants  and  respondents,  no  allowance  of  in- 
terest being  specially  directed,  and  on  appeal  such  decree  is  simply  affirmed 
with  costs  by  Circuit  Court  of  Appeals,  District  Court  cannot  thereafter 
allow  i^ter^t  on  final  decree;  Fifth  Baptist  Church  v.  Baltimore  etc.  R. 
Co.,  2  Mackey  (D.  C),  462,  holding  judgments  in  action  of  tort  bear  in- 
terest at  rate  in  State  law;  Charlottsville  etc.  Ry.  Co.  v.  Rubin,  107  Va. 
752,  60  S.  E.  102,  rule  that  where  appellate  court  is  equally  divided,  judg- 
ment of  lower  court  is  affirmed  is  well-settled  rule  of  necessity;  The  Ann 
Caroline,  2  Wall.  550, 17  L.  Ed.  836,  refusing  to  allow  interest  against  stipu- 
lators, whose  liability  was  specified;  The  Scotland,  118  U.  S.  519,  30 'L.  Ed. 
156,  6  Sup.  Ct.  1176,  affirming  decree  of  Circuit  Court  refusing  to  allow 
interest  on  costs  awarded  by  District  Court  in  case  of  collision;  The  Steam- 
ship Aleppo,  7  Ben.  136,  Fed.  Cas.  1§8,  The  Mary  Eveline,  14  Blatchf.  498, 
Fed.  Cas.  9212,  and  The  Oregon,  89  Fed.  526,  all  allowing  interest  at  six 
per  cent  in  case  of  collision;  The  Grapeshot,  2  Woods,  44,  46,  Fed.  Cas. 
5703,  holding  Circuit  Court  may  allow  interest  where  cause  is  reversed 
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and  remanded,  unless  prohibited  by  decree  of  Supreme  Court;  The  Alaska, 
44  Fed.  502,  refusing  interest  on  bills  for  salvage  and  repairs ;  The  Express, 
59  Fed.  476,  8  C.  C.  A.  182,  holding  party  who  appeals  from  decree  in  ad- 
miralty is  not  entitled  to  interest  upon  original  recovery  pending  appeal; 
The  North  Star,  62  Fed.  87,  10  C.  C.  A.  262,  holding  appellate  court  may 
modify  decree  of  lower  court  by  excluding  interest  allowed,  but\  in  Hager- 
man  v.  Moran,  75  Fed.  99,  21  C.  C.  A.  242^  holding,  where  decree  is  affirmed 
without  allowance  of  interest,  lower  court  cannot  allow  it;  The  Blenheim, 
18  Fed.  48,  arguendo. 

Distinguished  in  Burrows  v.  Lownsdale,  133  Fed.  251,  66  C.  C.  A.  650, 
interest  not  allowable  on  damages  awarded  in  admiralty  for  personal  injury. 

Interest  on  sum  allowed  as  damages.    Note,  18  L.  R.  A.  457. 

Interest  on  unliquidated  damages.    Note,  28  L.  R.  A.  (N.  S.)  10. 

Rate  of  interest  allowed  in  case  of  marine  tort  as  affected  by  place  of 
occurrence  or  suit.    Note,  51  L.  R.  A.  (N.  S.)  966. 

20  How.  261-264,  16  L.  Ed.  820,  UNITIlD  STATES  V.  DE  PAOHECO. 

Where  an  act  of  Congress,  allowing  appeals  in  certain  cases,  does  not 
specify  the  time  within  which  they  shall  be  taken,  the  general  law  which  limits 
the  time  to  five  years  appUes. 

Approved  in  Kelner  v.  Cowden,  60  W.  Va.  604,  55  S.  E,  650,  holding 
where  appeal  had  been  dismissed  for  failure  to  deposit  costs,  such  appeal 
may  be  renewed  within  two  years. 

The 'only  effect  of  docketing  and  dismissing  an  appeal  under  the  sixty-third 
rule  of  the  Supreme  Court,  for  failure  to  file  the  record  in  due  time.  Is  to  en- 
able the  party  to  proceed  to  execute  his  Judgment  below;  a  new  appeal  may  be 
taken  at  any  time  within  five  years.  . 

Approved  in  Western  Union  Tel.  Co.  v.  Graham,  1  Colo.  184,  and  Hax 
v.  Leis,  1  Colo.  189,  both  holding  dismissal  of  writ  of  error  for  want  of 
bond  does  not  defeat  right  to  prosecute  new  writ ;  Qensler  v.  Florida  R.  R., 
14  Fla.  42,  ruling  similarly  where  appeal  dismissed  for  want  of  bond ;  Texas 
V.  Engelbrecht,  3  Colo.  385,  holding  dismissal  of  appeal  for  want  of  prose- 
cution is  not  equivalent  to  affirmance  of  judgment  below;  Thornton  v. 
Mahoney,  24  Cal.  584,  McGarrahan  v.  Maxwell,  28  Cal.  91,  and  McGarra- 
han  V.  New  Idria  Min.  Co.,  49  Cal.  336,  all  holding,  e  converso,  that  appeal 
pending  bars  execution  of  decree  below ;  Glenn  v.  Burch,  3  Colo.  35,  hold- 
ing judgment  in  replevin  is  not  evidence  of  title  if  appeal  is  pending;  Hills 
V.  Sherwood,  33  Cal.  478,  arguendo. 

Distinguished  in  Caviniss  v.  People,  27  Colo.  284,  60  Pac.  565,  holding 
under  Mills'  Ann.  Stats.,  §  1479,  person  convicted  of  crime  less  than  capital 
is  entitled  as  of  course  to  but  one  writ  of  error. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  847. 
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20  How.  204-^280,  15  L.  Ed.  902,  8PENCEB  ▼.  LAPSLET. 

District  Judge  interested  in  a  canse  pending  l>efore  taim  may^make  a  yaUd 
'order  for  its  remoyal  to  a  Circuit  Oonrt. 

Approved  in  Utz  &  Dunn  Co.  v.  Regulator  Co.,  213  Fed.  318,  130  C.  6.  A. 
17,  holding  application  for  change  of  venue  does  not  prohibit  judge  from 
acting  nor  declare  his  judicial  action  void;  Ex  parte  N.  K.  Fairbank  Co., 
194  Fed.  987,  holding  mere  filing  of  ^  affidavit  showing  disqualification  of 
jndge  is  not  sufficient  to  disqualify  him;  The  Richmond,  9  Fed.  863, 
arguendo. 

Competency  and  propriety  of  jud^  as  witness  in  case  on  trial  before 
him.    Note,  Ann.  Gas.  19130,  258. 

Disqualification  of  judge  by  prior  connection  with  case.    Note,  25 
L.  R.  A.  115. 

Plea  that  the  title  to  land  in  suit  was  vested  in  the  plaintiff  by  collusion 
iMtween  him  and  the  true  owners,  in  order  to  establish  Jurisdiction  in  the  Fed- 
eral courts,  is  a  plea  in  abatement  and  cannot  properly  be  filed  after  pleading 
to  the  merits. 

Approved  in  McFadden  v.  Heisen,  150  Fed.  570,  80  C.  C.  A.  370,  agree- 
ment to  dismiss  pending  suit  made  out  of  court,  and  not  presented  to  court, 
is  waived  by  answering  amended  bill  on  merits;  Wetzel  etc.  Ry.  Co.  v. 
Tennis  Bros.  Co.,  145  Fed.  464,  7  Ann.  Oas.  426,  75  C.  C.  A.  226,  where  in 
action  by  foreign  corporation  defendant  filed  answer  and  cross-bill  after 
demurrer  overruled  and  also  replication  to  answer  to  cross-bill,  it  is  too 
late  to  plead  plaintiff's  disability  to  sue  for  failure  to  comply  with  State 
laws;  Wythe  v.  Myers,  3  Sawy.  600,  Fed.  Cas.  18,119,  striking  out  plea 
contesting  citizenship  of  parties  which  was  joined  to  plea  to  merits;  Witte- 
more  v.  Malcomson,  28  Fed.  606,  holding  defendant,  having  pleaded  in  bar, 
cannot  enter  plea  to  jurisdiction;  Ciithbert  v.  Galloway,  35  Fed.  468,  and 
Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  R.  A.  505,  where  defend- 
ants had  pleaded  to  the  merits. 

Error  does  not  lie  to  review  the  decision  of  an  inferior  court  refusing  to 
allow  a  plea  in  bar  to  be  filed  after  pleas  to  the  merits;  such  applications  are 
addressed  to  the  discretion  of  the  court.       • 

Approved  in  Chunn  v.  City  etc.  Ry.  Co.,  23  App.  D.  C.  562,  following 
rule;  First  Nat.  Bank  v.  Keys,  229  U.  S.  186,  57  L.  Ed.  1143,  33  Sup.  Ct. 
642,  holding  that  even  if  decision  of  State  court,  on  permitting  or  refusing 
amendment,  were  subject  to  review  in  Federal  court  on  non-Federal  ques- 
tion, latter  court  would  not,  in  absence  of  manifest  error,  interfere;  Hart- 
ley V.  Lapidus  &  Holut  Co.,  21JB  Fed.  96,  132  C.  C.  A.  336,  holding  refusal 
of  district  court  to  permit  filing  of  reply  after  commencement  of  trial  or 
striking  out  of  reply  then  filed  without  leave  is  discretionary ;  Loeb  v.  East- 
man Kodak  Co.,  183  Fed.  710,  106  C.  C.  A.  142,  it  is  within  discretion  of 
Federal  court  to  permit  defendant  to  withdraw  plea  and  file  demurrer  on 
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such  terms  as  to  costs  as  it  deems  jnst ;  Boston  etc.  R.  R,  Co.  v.  Parr,  104 
Fed.  700,  44  C.  C.  A.  139,  holding  leave  to  amend  complaint  is  discretion- 
ary; German  Evangelical  Society  v.  Prospect  Hill  Cemetery,  2  App.  D.  C; 
315,  upholding  refusal  to  allow  amendment  to  cross-bill;  Eberly  v.  Moore, 
24  How.  158,  16  L.  Ed.  614,  refusing  to  review  order  of  lower  court  allow- 
ing plea  in  abatement  after  plea  in  bar;  Cook  v.  Burnley,  11  Wall.  676, 
20  L.  Ed.  86,  ruling  similarly  as  to  application  to  supply  lost  record. 

Limited  in  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  E.  340,  holding 
abuse  of  discretion  warrants  reversal. 

Contract  for  the  sale  of  land  in  ^texas,  made  prior  to  the  Bevolution  and 
certified  by  the  Secretary  of  State,  was  good  without  the  signature  of  the 
Qovemor.  t 

Approved  in  United  States  v.  Sutter,  21  How.  176,  16  L.  Ed.  120,  follow- 
ing rule. 

Contract  of  an  empreaario  obliged  him  to  ifitroduce  colonists  into  a  speci- 
fied district,  and  he  took  title  to  none  of  the  land  until  he  had  colonized  it 
according  to  his  contract. 

Approved  in  Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139  U.  S.  586, 
36  L.  Ed.  285,  11  Sup.  Ct.  662  (affirming  41  Fed.  282),  following  rule. 

Questions  of  fraud  in  the  procurement  of  a  patent  cannot  he  investigated 
at  law  at  the  instance  of  a  third  party. 

Approved  in  Burke  v.  Southern  Pac.  R.  Co.,  234  U.  S.  693,  68  L.  Ed. 
1649,  34  Sup.  Ct.  907,  holding  that  persons  not  in  privity  with  govern- 
ment in  title  before  issuance  of  patent  cannot  attack  patent  on  ground 
of  fraud,  error  or  irregularity  in  issuance  of  patent;  Campbell  v.  Weyer- 
haeuser, 161  Fed.  333,  88  C.  C.  A.  412,  one  whose  application  to  purchase 
lands  described  in  Act  of  July  1,  1898,^  c.  546,  has  been  rejected  by  Land 
Department  cannot  invoke  aid  of  said  act;  Little  v.  Williams,  88  Ark.  48, 
113  S.  W.  343,  holding  decision  of  Secretary  of  Interior  as  to  whether  lands 
are  within  swamp-land  grant  is  conclusive  in  absence  of  fraud,  and  cannot 
be  collaterally  attacked ;  Houck  v.  Kelsey,  17  Kan.  335,  holding  third  party 
cannot  question  pre-emption  on  ground  of  fraud ;  Miller  v.  Severs,  42  Okl. 
384,  141  Pac.  968,  applying  rule  where  patent  to  lot  issued  under  Creek 
Agreement  of  1901,  §  12 ;  Oliver  v.  Pullam,  24  Fed.  130,  holding  defendant 
in  ejectment  cannot  set  up  fraud  in  procurement  of  plaintiff's  patent; 
Deweese  v.  Reinhard,  61  Fed.  780,  10  C.  C.  A.  55,  and  Hartman  v.  Warren, 
76  Fed.  164,  22  C.  C.  A.  30,  both  holding  person  not  in  privity  with  United 
States  cannot  maintain  bill  in  equity  to  annul  patent;  Lamprey  v.  Mead,  / 

54  Minn.  299,  40  Am.  St.  Rep.  331,  55  N.  W.  1134,  holding  patent  to  land 
under  meandered  lake  can  be  set  aside  only  at  instance  of  government ;  and 
American  Dock  etc.  Co.  v.  Trustees  of  Public  Schools,  39  N.  J.  Eq.  418, 
is  to  same  effect  as  to  patent  of  lands  under  tide  waters ;  dissenting  opinion 
in  Doolan  v.  Carr,  125  U,  S.  638,  31  L.  Ed.  851,  8  Sup,  Ct.  1238,  majority 
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holding  want  of  authority  of  officer  to  issue  patent  may  he  shown  in  action 
of  ejectment;  Deweese  v.  Reinhard,  165  U.  S.  393,  41  L.  Ed.  769,  17  Sup. 
Ct.  342,  dismissing  case  as  not  heing  one  cognizable  in  equity. 

Distinguished  in  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  406,  75  Atl. 
216,  in  ejectment  by  State  to  recover  tide-lands,  evidence  that  defendant's 
grant  from  riparian  commissioners  is  invalid  because  lands  are  natural 
oyster-beds  within  prohibition  of  act  of  1888  is  inadmissible ;  Lake  Superior 
Ship  Canal  etc.  Co.  v.  Cunningham,  44  Fed.  839,  holding,  where  patent  is 
absolutely  void  for  want  of  authority  in  officer  issuing  it,  such  fact  may 
be  set  up  as  defense  to  ejectment. 

Power  of  attorney  is  Boffldently  proved  and  anthenticated  in  Texas  and 
Mexico,  if  the  testimonlo  is  proved  to  be  in  the  handwriting  of  the  xegidor  of 
the  ayuntamlento  and  the  handwriting  of  witnesses  since  deceased  is  also 
proved. 

Approved  in  McPhaul  v.  Lapsley,  20  Wall.  284,  22  L.  Ed.  347,  following 
rule. 

Miscellaneous.  Cited  in  Davilo  v.  Mumford,  24  How.  224,  16  L.  Ed. 
€23,  to  point  that  defects  in  powers  of  land  commissioner  were  cured  by 
act  of  Republic  of  Texas. 

20  How.  280-290,  15  L.  Ed.  878,  EX  PABTE  MUSSINA  v.  OAVAZO& 

Appeal  cannot  be  taken  by  less  than  all  the  defendants  in  a  Joint  decree 
without  a  smnmons  and  severance  in  the  court  below. 

Approved  in  The  Bylands,  231  Fed.  105,  applying  rule  where  joint  and 
several  decrees  were  entered  against  claimant  of  libeled  vessel  and  surety 
on  bond  for  release ;  Estis  v.  Trabue,  128  U.  S.  230,  32  L.  Ed.  438,  9  Sup. 
Ot.  60,  holding,  where  judgment  is  against  ^'claimants"  and  "sureties,''  sure- 
ties must  join  in  writ  of  error. 

Mandamus  to  allow  appeal  refused  because  application  not  regularly  made 
in  lower  court. 

Approved  in  The  Zephyr  v.  Brown,  2  Wash.  Ter.  47,  3  Pac.  187,  on  point 
that  mandamus  will  lie  when  appeal  improperly  refused. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  842,  843,  856. 

20  How.  290-296,  16  L.  Ed.  822,  SILSBY  V.  FOOTE. 

Appeal  operates  as  a  supersedeas  if  taken  within  ten  dajni  after  the  court 
has  announced  its  decree  in  open  court,  or  after  the  decree  has  been  settled  and 
signed. 

Approved  in  Rutherford  v.  Penn.  Ins.  Co.,  1  McCrary,  123,  1  Fed.  469, 
holding  writ  of  error  operates  as  supersedeas  if  served  within  statutory 
period  after  motion  for  new  trial  overruled;  Fairbanks  v.  Amoskeag  Nat. 
Bankj  32  Fed.  673,  holding  appeal  may  be  taken  immediately  after  decision 
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announced  and  before  filing  decree;  Fowler  v.  Hamill,  139  U.  S.  550,  35 
L.  Ed.  266,  11  Sup.  Ot.  664,  holding  decree  dismissing  bill  was  final,  and 
appeal  would  not  lie  two  months  later,  although  judgment  for  costs  not 
entered  until  after  that  time ;  In  re  Place,  9  Blatcjif .  371,  Fed.  Cas.  11,201, 
,  dismissing  appeal  from  decree  in  bankruptcy;  Yznaga  del  Valle  v.  Harri- 
son, 93  U.  S.  235,  23  L.  Ed.  893,  Harris  v.  Wheeler,  8  Blatchf.  82,  83,  Fed. 
Cas.  6130,  Barker  v.  Stowe,  20  Blatchf.  191, 11  Fed.  308,  and  United  States 
V.  Garcia,  1  Sawy.  386,  Fed.  Cas.  15,186,  all  arguendo.  ; 

Distinguished  in  In  re  McCall,  145  Fed.  901,  76  C.  C.  A.  430,  time  for 
review  of  order  confirming  bankrupt's  composition  begins  to  run  from  entry 
of  confirmation  order;  Board  of  Commrs.  v.  Gorman,  19  Wall.  665,  22 
L.  Ed.  227,  holding,  in  calculating  lapse  of  time,  date  of  entry  of  judg- 
ment governs,  and  not  date  when  judgment  read  to  and  signed  by  judges. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  843,  848. 

Appeal  taken  ten  days  after  decree  announced  in  open  court,  beln^  regular^ 
the  same  parties  in  subsequent  appeal  will  be  dismissed. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Ely,  197  U.  S.  3,  49  L.  Ed.  640^ 
25  Sup.  Ct.  302,  following  rule. 

Miscellaneous.  Cited  in  Wheeler  v.  Harris,  13  Wall.  56,  20  L.  Ed.  531 ; 
dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Eyser,  19  Wall.  430,  22 
L.  Ed.  45,  to  point  that  required  security  must  be  given  within  ten  days 
after  decree;  Ex  parte  Dunn,  6  S.  C.  309,  as  instance  where  court  decided 
whether  writ  of  erroi  operated  as  supersedeas. 

20  How.  296-S43,  15  L.  Ed.  909,  JACKSON  v.  THE  STEAMBOAT  BOAaNGLIA* 

•  Admiralty  JuriMUction  of  Federal  courts  extends  to  cases  of  eoUialon  upon, 
navigable  rivers  above  the  ebb  and  flow  of  tbe  tide,  although  the  place  of  colli- 
sion is  within  the  body  of  a  county  of  a  State. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  59,  51  L.  R.  A. 
(N.  S.)  1157,  58  L.  Ed.  1211,  34  Sup.  Ct.  733,  upholding  admiralty  juris-  / 
diction  over  suit  in  personam  for  injuries  sustained  while  loading  vessel 
lying  at  dock  in  navigable  waters;  The  Robert  W.  Parsons  (Perry  v. 
Hawes),  191  U.  S.  26,  48  L.  Ed.  77,  24  Sup.  Ct.  8,  holding  enforcement  of 
lien  in  rem  for  repairs  made  in  port  of  home  State  to  Erie  canal  boat  is 
within  exclusively  Federal  admiralty  jurisdiction,  Erie  canal  being  naviga- 
ble water  of  United  States;  The  Propeller  Commerce,  1  Black,  580,  17 
L.  Ed.  109,  The-Hine  v.  Trevor,  4  Wall.  567,  569,  18  L.  Ed.  455,  The  Eagle, 
8  Wall.  20,  19  L.  Ed.  368,  Town  v.  The  Western  Metropolis,  24  Fed.  Cas. 
93,  and  Walters  v.  The  Mollie  Dozier,  22  Iowa,  197,  95  Am.  Dec.  725,  all 
following  rule;  The  Belfast,  7  Wall.  63.9,  640,  19  X.  Ed.  270,  The  Sarah 
Jane,  1  Low.  204,  Fed.  Cas.  12,329,  Stewart  v.  Potomac  Ferry  Co.,  5 
Hughes,  382,  12  Fed.  304,  and  The  Gilbert  Knapp,  37  Fed.  210,  all  assert- 
ing jurisdiction  to  enforce  maritime  liens  arising  upon  such  waters;  Butler 
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V.  Boston  S.  S.  Co.,  130  U.  S.  567,  82  L.  Ed.  1024,  9  Sup.  Ct.  619,  In  re 
Gamett,  141  U.  S.  14,  15,  16,  35  L.  Ed.  634,  11  Sup.  Ct.  843,  and  In  re  The 
Epsilon's  Petition,  6  Ben.  389,  Fed.  Cas.  4506,  all  holding  "limited  liability 
act"  of  Congresa  applicable  to  vessels  plying  on  navigable  rivers;  The 
Steamboat  Cheeseman  v.  Two  Ferry-Boats,  2  Bond,  368,  Fed.  Cas.  2633, 
The  Sailor's  Bride,  1  Brown,  69,  Fed.  Cas.  12,200,  Maltby  v.  Derrick-Boat, 
3  Hughes,  481,  Fed.  Cas.  9000,  and  Western  Transp.  Co.  v.  The  Great 
Western,  29  Fed.  Cas.  784,  all  asserting  jurisdiction  of  suits  for  salvage 
service  on  navigable  rivers;  The  Barge  Leonard,  3  Ben.  267,  Fed.  Cas. 
8256,  of  contract  of  afifreightment  performable  upon  such  waters;  Roberts 
V.  Skolficld,  3  Ware,  188,  189,  Fed.  Cas.  11,917,  of  action  of  tort  for  as- 
sault committed  on  bay  within  borders  of  State;  Revenue  Cutter,  No.  1, 
1  Brown,  87,  96,  Fed.  Cas.  11,713,  of  action  on  contract  to  build  vessel  on 
navigable  river;  The  Avon,  1  Brown,  180,  Fed.  Cas.  680,  of  action  of  tort 
for  collision  in  Welland  canal;  United  States  v.  Burlington  etc.  Ferry  Co., 
21  Fed.  336,  of  libel  in  personam  of  ferry  plying  navigable  rivers  to  re- 
cover penalty  impoised  by  act  of  Congress  for  overloading ;  Smith  v.  United 
States,  1  Wash.^er.  268,  holding  criminal  jurisdiction  of  Federal  courts 
extends  to  murder  committed  on  sound  within  State;  dissenting  opinion  in 
The  Lottawanna,  21  Wall.  586,  22  L.  Ed.  665,  majority  denying  jurisdictiou 
of  admiralty  to  enforce  lien  for  supplies  furnished  vessel  in  home  port  on 
navigable  river;  dissenting  opinion  in  Steamer  Belfast  v.  Boon,  41  Ala.  74, 
majority  asserting  jurisdiction  of  State  court  to  enforce  statutory  lien  aris- 
ing from  contract  of  affreightment;  Concord  Mfg.  Co.  v.  Robertson,  66 
N.  H.  5,  18  L.  E.  A.  68*,  25  Atl.  720,  and  Randall  v.  Roche,  30  N.  J.  L. 
222,  82  Am.  Dec.  234,  both  arguendo. 

Criticised  in  dissenting  opinion  in  Nelson  v.  Leland,  22  How.  56,  16 
L.  Ed.  273,  majority  following  rule;  People  v.  Tyler,  7  Mich.  241,  244,  citing 
dissenting  opinion  in  principal  case,  and  holding  criminal  jurisdiction  of 
Federal  courts  does  not  extend  to  lakes  and  rivers. 

Distinguished  in  Proceeds  of  Sale  of  The  Waubaushene,  23  Blatchf .  295, 
24  Fed.  559,  denying  jurisdiction  of  admiralty  to  enforce  lien  for  unpaid 
premiums  on  marine  insurance  policy.  Approved,  but  declared  inappli- 
cable, in  Brooks  v.  The  Peytona,  4  Fed.  Cas.  298,  denying  jurisdiction  lo 
enforce  lien  for  seaman's  wages  against  vessel  plying  navigable  river  be- 
tween ports  in  same  State ;  The  Richard  Winslow,  71  Fed.  428,  18  C.  C.  A. 
344,  holding  icontract  for  storing  com  for  shipment  later  on  navigable 
river  is  not  maritime  contract;  Steamboat  Belfast  v.  Boon,  41  Ala.  63,  64, 
asserting  jurisdiction  of  State  court  to  enforce  statutory  lien  arising  from 
contract  of  affreightment;  Williamson  v.  Hogan,  46  111.  512,  516,  and  The 
E.  P.  Dorr  v.  Waldron,  62  111.  227,  14  Ajn.  Eep.  91,  to  enforce  statutory 
lien  for  supplies. 

Territorial  limit  of  the  jurisdiction  ot  the  courts  of  admiralty.    Note, 
32  Am.  Dec.  67. 

Aetions  in  State  courts  against  vessels.    Note,  62  Anu  Dec.  235« 
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Admiralty  JnrlBdictlan  of  Federal  conrts  over  navigable  rivers  above  the 
et)b  and  flow  of  the  tide  is  contemplated  by  the  Judiciary  act  of  1789,  and  is 
not  dependent\npon  the  act  of  1S45,  purporting  to  extend  that  Joriadiction  to 
the  great  lakes  and  rivers  tributary  thereto. 

Approved  in  The  Eagle,  8  Wall.  20,  19  L.  Ed.  368,  asserting  jurisdiction 
of  case  of  collision  on  Canadian  side  of  Detroit  River;  Revenue  Cutter, 
No.  1,  1  Brown,  87,  96,  Fed.  Cas.  11,713,  of  contract  to  build  vessel  ou 
Ohio  River. 

What  waters  are  navigable.    Note,  42  L.  B.  A.  312. 

Miscellaneous.  Cited  in  Borino  v.  General  Registrars  of  Voters,  86 
Conn.  628,  86  Atl.  699,  construing  word  "inflicted"  in  constitutional  provi- 
sion forfeiting  privileges  of  electors  convicted  of  offenses  for  which  in- 
famous punishment  is  inflicted;  Penny  wit  v.  Eaton,  15  .Wall.  384,  21  L.'  Ed. 
114,  to  point  that  proceedings  against  a  person  instituted  by  attachment 
are  not  proceedings  in  admiralty;  In  re  Fassett,  142  U.  S.  485,  35  L.  Ed. 
1090,  12  Sup.  Ct.  298,  application  not  apparent. 

20  How.  343-372,  16  L.  Ed.  984,  GOODICAN  ▼.  BIMOMBa 

It  is  error  to  charge  a  Jury  as  to  a  iupposed  state  of  facts,  concerning 
which  no  evidence  has  been  introduced. 

Approved  in  Michigan  Bank  v.  Eldred,  9  Wall.  553,  19  L.  Ed.  767,  and 
Atlas  Nat.  Bank  v.  Holm,  71  Fed.  491,  19  C.  C.  A.  94,  both  holding  it 
error  to  instruct  jury  as  to  fraud  in  executing  notes  when  point  not  in 
issue;  New  Orleans  Ins.  Assn.  Co.  v.  Piaggio,  16  Wall.  389,  21  L.  Ed.  860, 
holding  it  proper  to  refuse  to  charge  that  abandonment  erroneously  made 
is  void,  when  no  evidence  had  been  given  as  to  error;  Tweed's  Case,  16 
^  Wall.  518,  21  L.  Ed.  393,  to  refuse  to  charge  as  to  matters  not  material; 
Merchants'  Mut.  Ins.  Co.  v.  Baring,  20  WaU.  162,  22  L.  Ed.  251,  holding 
exception  to  refusal  to  give  instruction  must  show  that  evidence  was  offered 
upon  point  involved ;  Schuylkill  etc.  Improvement  Co.  v.  Munson,  14  Wall. 
448,  20  L.  Ed.  872,  and  Spaulding  v.  Chicago  etc.  Ry.  Co.,  33  Wis.  591,  both 
arguendo. 

Proper  subjects  of  instructions  and  to  what  extent  judges  may  com- 
ment upon  evidence.    Note,  72  Am.  Dec.  541. 

Surrender  of  collateral  security  and  an  extension  of  time  on  a  pre-existing 
debt  constitutes  a  vaUd  consideration  for  the  transfer  of  new  collaterals. 

Approved  in  Chesapeake  S.  S.  Co.  v.  Merchants'  Nat.  Bank,  102  Md.  593, 
63  Atl.  115,  where  consignee  of  cotton  pledged  bills  of  lading  to  bank,  in 
exchange  for  other  bills  previously  pledged  and  held  by  bank  as  collateral 
security,  pledge  based  on  sufficient  consideration;  Oates  v.  National  Bank, 
100  U.  S.  247,  248,  25  L.  Ed.  583,  584,  Brooklyn  City  etc.  R.  R.  Co.  v. 
National  Bank  of  Republic,  102  U.  S.  33,  38,  41,  57,  26  L.  Ed.  68,  70,  71, 
76,  Allen  v.  Dallas  etc.  R.  R.  Co.,  3  Woods,  325,  Fed.  Cas.  221,  Warner  v. 
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Rising  Fawn  Iron  Co.,  3  Woods,  522,  Fed.  Cas.  17,188,  Spencer  v.  Sloan^ 
108  Ind.  188,  58  Ahl  Rep.  39,  9  N.  E.  152,  National  Bank  v.  Dakin,  54 
Kan.  662,  45  Am.  St.  Rep.  302,  39  Pac.  181,  Stevenson  v.  Hyland,  11  Minn. 
202,  First  Nat.  Bank  v.  Bentley,  27  Minn.  89,  6  N.  W.  423,  Hinds  v.  Pugh, 
48  Miss.  278,  Henry  v.  Vliet,  33  Neb.  136,  29  Am.  St  Rep.  481,  19  L.  R.  A. 
593,  49  N.  W.  1109,  Struthers  v.  Kendall,  41  Pa.  St.  227,  80  Am.  Dec.  613, 
Newman  v.  Aultman  (Tenn.  Ch.  App.),  61  S.  W.  201,  and  Texas  Banking 
etc.  Co.  V.  Turn  ley,  61  Tex.  369,  370,  all  following  rule ;  Sawyer  v.  Prickett, 
1&  Wall.  166,  22  L.  Ed.  109,  and  Conrad  v.  Fisher,  37  Mo.  App.  416,  416, 
8  L.  R.  A.  167,  both  arguendo. 

Denied  in  Terry  v.  Hickman,  1  Mo.  App.  124,  and  Brainard  v.  Reavis,  2 
Mo.  App.  493,  under  settled  law  of  Missouri. 

Extent   of  pledgee's   recovery   on   negotiable   paper  uncollectible   by 
pledgpr.     Note,  44  L.  R.  A.  244. 

Holder  of  bill  or  note  as  collateral  as  bona  fide  holder.    Note,  81 
L.  R.  A.  (N.  8.)  299. 

Where  one  party,  for  the  accommodation  of  another  signs  his  name  to  a 
blank  paper,  he  impliedly  authorizes  the  other  to  flU  up  the  blank,  and  when 
It  IB  done  he  Is  bound  thereby. 

Approved  in  Melton  v.  Pensacola  Bank  &  Trust  Co.,  190  Fed.  135,  111 
C.  C.  A.  166,  applying  rule  where 'note  was  blank  as  to  name  of  payee: 
White-Wilson-Drew  Co.  v.  Egelhoff,  96  Ark.  110,  131  S.  W.  210,  applying 
rule  where  note  signed  blank  as  to  amount  came  into  hands  of  bona  fide 
holder ;  Howell  v.  Commercial  Nat.  Bank,  40  App.  D.  C.  377,  holding  payee 
liable  on  note  which  he  indorsed  in  blank  and  delivered  back  to  maker; 
Richards  v.  Street,  31  App.  D.  C.  432,  applying  rule  where  party  writes 
name  of  payee  in  renewal  note  and  sends  it  to  payee,  to  fill  in  amount; 
Bank  of  Pittsburgh  v.  Neal,  22  How.  108,  .16  L.  Ed.  328,  holding  person 
accepting  blank  bills  binds  himself  to  pay,  as  filled,  to  bona  fide  holder; 
Michigan  Bank  v.  Eldred,  9  Wall.  662,  19  L.  Ed.  766,  National  Exch.  Bank 
v.  White,  30  Fed.  416,  and  Chemung  Bank  v.  Bradner,  44  N.  Y.  686,  all 
holding  partnership  bound  by  act  of  partner  in  signing  notes  in  blank; 
Lafayette  Savings  Bank  v.  Stoneware  Co:,  4  Mo.  App.  283,  holding  corpora- 
tion bound  by  acts  of  officers  in  signing  notes  for  accommodation;  Witte 
V.  Williams,  8  S.  C.  301,  28  Am.  Rep.  296,  holding,  where  acceptor  fraudu- 
lently filled  in  blanks  for  larger  amount  than  intended,  person  to  whom  he 
transferred  it  could  recover  against  drawer;  Frazier  v.  Gains,  2  Baxt.  97, 
holding  indorsement  of  blank  note  by  surety  and  delivery  to  principal 
authorizes  latter  to  fill  it  out ;  Fant  v.  Miller,  17  Gratt.  81,  following  rule ; 
Frank  v.  Lilienfeld,  33  Gratt.  386,  holding  wife  bound  on  note  indorsed 
by  her  in  blank  and  delivered  to  husband  to  fill  up;  Angle  v.  Northwestern 
Ins.  Co.,  92  U.  S.  331,  23  L.  Ed.  556,  holding  person  to  whom  paper  is  in- 
trusted cannot  alter  what  is  written  or  printed;  Bingham  v.*Reddy,  5  Ben. 
274,  Fed.  Cas.  1414,  arguendo. 
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Distinguished  in  Lemoine  v.  Bank  of  N.  A.,  3  Dill.  50,  Fed.  Cas.  8240, 
holding,  where  bank  has  notice  that  paper  bearing  firm  indorsement  was 
made  for  accommodation,  it  is  bound  to  determine  partner's  authority  to 
fiign. 

Filling  in  blanks  in  negotiable  instruments  as  alteration.    Note,  2 
Am.  Bep.  S4L 

Pazty  who  takes  a  bill  before  due,  for  a  valuable  consideration,  without 
knowledge  of  defects,  and  in  good  faith  is  not  affected  by  equities  between  thtf 
original  parties;  a  mere  suspicion  that  there  is  a  defect  of  title  as  between 
antecedent  parties  will  not  oYercome  the  presumption  that  he  is  a  bona  tide 
holder. 

Approved  in  Melton  v.  Pensacola  Bank  &  Trust  Co.,  190  Fed.  132,  134, 
111  C.  C.  A.  166,  Odbert  v.  Marquet,  175  Fed.  51,  99  C.  C.  A.  60,  Reilly  v. 
McKinnon,  159  Fed.  82,  86  C.  C.  A.  268,  First  Nat.  Bank  v.  Moore,  148  Fed. 
957,-  78  C.  C.  A.  681,  Hutchins  v.  Langley,  27  App.  D.  C.  239,  Brewer  v. 
Slater,  18  App.  D.  C.  56,  Spofford  v.  Brown,  1  Mc^r.  (D.  C.)  230,  and  Amd 
V.  Aylesworth,  145  Iowa,  189,  190,  29  L.  R.  A.  (N.  S.)  638, 123  N.  W.  1002, 
all  fallowing  rule ;  Joyce  v.  Auten,  179  U.  S.  595,  46  L.  Ed.  384,  21  Sup.  Ct. 
229,  holding  unconditional  surety  is  not  released  by  reason  of  reliance  or 
condition  unless  notice  thereof  is  given  to  promisee ;  Postal  Telegraph-Cable 
Co.  V.  Citizens'  Nat.  Bank,  228  Fed.  606,  holding  where  bank  took  title  to 
forged  drafts  in  good  faith,  which  were  subsequently  paid  by  drawee,  it . 
could  hold  proceeds ;  Washington  etc.  Ry.  Co.  v.  Murray,  211  Fed.  446,  128 
C.  C.  A.  112,  holding  where  bank  purchased  before  maturity  note  of  corpo- 
ration payable  to  itself  and  executed  and  indorsed  by  treasurer,  bank  was 
entitled  to  recover  thereon,  although  by-law  of  corporation,  unknown  to 
bank,  required  all  notes  to  be  signed  by  president  and  treasurer;  Amalga- 
mated Sugar  Co.  v.  United  States  Nat.  Bank,  187  Fed.  749,  109  C.  C.  A. 
494,  appl3dng  rule  to  check  sent  for  collection  through  various  banks ;  In  re 
Hill,  187  Fed.  217,  holding  where  consideration  paid  for  note  was  grossly 
disproportionate  to  amount  of  note,  plaintiff  was  not  holder  in  due  course; 
National  Bank  of  Commerce  v.  Sancho  Packing  Co.,  186  Fed.  260,  110 
C.  C.  A.  112,  holding  that  notes  executed  by  corporation  for  accommoda- 
tion of  indorsers  financially  interested  in  corporation  was  no  defense  to 
suit  thereon  against  corporation  by  bona  fide  purchaser  for  value  before^ 
maturity ;  Stern  v.  Paper,  183  Fed.  234,  construing  words  "reasonable  cause 
to  believe"  in  Bankruptcy  Act,  §  60b ;  Farmers'  Loan  So  Trust  Co.  v.  Madi- 
son Mfg.  Co.,  153  Fed.  319,  holding  where  treasurer  of  corporation  pledged 
bonds  to  bank  to  secure  debts  of  firm,  bank  was  not  charged  with  notice 
of  any  infirmity  therein ;  Union  Nat.  Bank  v.  Neill,  149  Fed.  714, 10  L.  R.  A. 
(N.  S.)  426,  79  C.  C.  A.  417,  appl3ring  rule  where  member  of  trading  part- 
nership signec^firm  name  as  accommodation  indorser;  Perris  Irr.  Dist.  v. 
Thompson,  116  Fed.  837,  54  C.  C.  A.  336,  holding  fact  that  holder  of  irriga- 
tion district  bonds  reciting  compliance  with  law  bought  them  from  presi- 


59  GOODMAN  v.  SIMONDS.  20  How.  343-372 

• 

dent  of  district  does  not  impeach  bona  fides  of  ownership;  Fidelity  Trust 
etc.  Co.  V.  Fowler  Water  Co.,  113  Fed.  570,  applying  principle  to  municipal 
water  bonds  with  reference  to  representations  as  to  payment  of  water  ren- 
tals ;  Winter  v.  Nobs,  19  Idaho,  27,  Ann.  Oba.  19120,  S02,  112  Pac.  527, 
holding  mere  failure  to  pay  interest  on  negotiable  instrument  will  not 
charge  purchaser  with  notice  of  fraud  or  misrepresentation  in  contract  out 
of  which  note  arose,  or  in  its  issuance  or  circulation;  Merritt  v.  Boy  den, 
191  111.  154,  60  N.  E.  913,  holding  it  erroneous  to  leave  to  jury  to  determine 
by  inspection  whether  there  had  been  alterations  in  marginal  figures  of 
note;  Massachusetts  National  Bank  v.  Snow,  187  Mass.  163,  72  N.  E.  960, 
note  which  is  complete  and  payable  to  bearer,  taken  from  thief,  is  valid  in 
hands  of  holder  in  due  course;  Link  v.  Jackson,  158  Mo.  App.  81,  82,  83, 
139  S.  W.  593,  construing  statute  relisting  to  bona  fide  holders  of  negotiable 
instruments ;  Detroit  Nat.  Bank  v.  Unio^  Trust  Co.,  145  Mich.  666,  116  Am. 
St.  Bep.  319,  108  N.  W.  1094,  admitting  evidence  on  issue  of  good  faith  in 
action  on  fraudulently  certified  check;  Hallock  v.  Toung,  72  N.  H.  420, 
57  Atl.  237,  fact  that  indorsee  of  notes  knew  nothing  of  makers  or  of  finan- 
eial  ability  of  indorser,  and  very  little  of  his  character,  does  not  affect  his 
bona  fides;  Manhattan  Sav.  Inst.  v.  New  York  Nat.  Exch.  Bank,  170  N.  Y. 
65,  62  N.  £.  J081,  holding  where  bon^ds  with  blank  space  to  be  filled  ii^  by 
payee  are  stolen,  bank  which  in  good  faith  has  advanced  money  on  them 
cannot  assert  claim  as  pledgee;  J.  L.  Smathers  &  Co.  v.  Toxaway  Hotel 
Co.,  162  N.  C.  351,  78  S.  E.  226,  holding  under  statute  'of  State,  to  charge 
purchaser  of  note  with  notice  of  fraud,  circumstances  must  be  such  that 
his  taking  of  note  amounted  to  bad  faith ;  McPherrin  v.  Tittle,  36  Okl.  512, 
44  L.  B.  A.  (N.  S.)  395, 129  Pac.  722,  applying  rule  where  interest  was  due 
and  had  not  been  paid  on  negotiable  note  when  purchased;  Farmers'  Nat. 
Bank  v.  McCall,  25  Okl.  609,  26  L.  R.  A.  (N^.  S.)  217,  106  Pac.  869,  apply- 
ing rule  in  case  of  holder  of  negotiable  note  as  collateral  security  for  pre- 
existent  indebtedness  and  an  extension  thereon ;  Forbes  v.  First  Nat.  Bank, 
21  Okl.  211,  95  Pac.  787,  applying  rule  where  second  bank^  obtained  negoti- 
able draft  from  person  held  out  by  another  bank  as  assistant  cashier  in 
control  of  bank;  Ehrlich  v.  Jennings,  78  S.  C.  273,  126  Am.  St.  Rep.  796, 
13  Ann.  Oas.  1166,  58  S.  E.  923,  holding  that  holder  of  negotiable  instru- 
ment for  value  before  maturity  and  without  notice  has  good  title  against 
true  owner,  though  same  may  have  been  stolen;  Smythe  v.  Central  etc.  Ry. 
Co.,  88  Vt.  75,  90  Atl.  908,  holding  under  circumstances  shown  in  case  at 
bar,  purchaser  of  bonds  at  large  discount  was  put  on  notice  and  was  not 
a  bona  fide  purchaser  for  value;  Pierson  v.  Huntington,  82  Vt.  489,  187 
AnL  St.  Rep.  1022,  29  L.  R.  A.  (N.  S.)  695,  74  Atl.  90,  finding  that  pur- 
chaser of  note  received  it  without  notice  of  defense  is  not  equivalent  to 
one  that  he  acted  in  good  faith ;  Merchants'  etc.  Nat.  Bank  v.  Ohio  Valley 
Furniture  Co.,  57  W.  Va.  629,  630,  70  L.  R.  A.  312,  50  S.  E.  881,  applying 
rule  where  bank  discounted  negotiable  paper  with  knowledge  that  person 
discounting  it  was  mere  agent;  Murray  v.  Lardner,  2  Wall.  121,  17  L..£d. 
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859,  holding  bona  fide  purchaser  of  negotiable  coupons  unaffected  by  want 
of  title  in  vendor;  Supervisors  v.  Schenck,  5  Wall.  784,  18  L.  Ed.  560, 
aflSrming  judgment  in  favor  of  bona  fide  holder  of  defective  county  bonds ; 
Michigan  Bank  v.  Eldred,  9  Wall.  550,  19  L.  Ed.  766,  and  Bush  v.  Craw- 
ford, 7  Bank.  Reg.  302,  4  Fed.  Gas.  883,  holding  evidence  that  partner  was 
without  authority  to  sign  notes  inadmissible  to  defeat  action  by  bona  fide 
holder;  Chambers  Co.  v.  Clews,  21  Wall.  323,  22  L.  Ed.  520,  and  Commis- 
sioners V.  Clark,  94  U.  S.  286,  24  L.  Ed.  62,  holding  presumption  that  per- 
son suing  on  bonds  is  bona  fide  holder  for  value  controls  if  validity  of  exe- 
cution is  not  in  question;  Hotchkiss  v.  National  Banks,  21  Wall.  359,  22 
L.  Ed.  649,  hQlding  absence  of  certificate  originally  attached  to  railroad 
bonds  not  sufiScient  to  put  purchaser  on  inquiry  as  to  title;  Collins  v.  Gil- 
bert, 94  U,  S.  754,  24  L.  Ed.  170,  holding  title  of  (bona  fide  holder  is  not 
affected  by  fact  that  note  had  been  previously  misappropriated  by  party  to 
whom  iitdorsed;  Brown  v.  Spofford,  95  U.  S.  478,  481,  483,  24  L.  Ed.  508, 
509,  510,  holding  parol  evidence  of  agreement  between  original  parties  to 
note  inadmissible  to  defeat  rights  of  bona  fide  holder;  Omaha  Hotel  Co.  v. 
Wade,  97  U.  S.  24,  24  L.  Ed.  920,  and  State  Bank  v.  Hoge,  35  N.  Y.  69, 
'  holding,  where  note  bears  legal  interest  on  face,  agreement  between  original 
parties  for  usurious  interest  cannot  affect  rights  of  such  holder;  Swift  v* 
Smith,  102  U.  S.  444,  26  L.  Ed.  194,  and  Bank  of  Sherman  v.  Apperson,  4 
Fed.  26,  holding  fact  that  such  holder  had  knowledge  of  facts  sufficient 
to  put  prudent  person  on  inquiry  as  to  title  will  not  affect  his  rights ;  Mont- 
clair  V.  Ramsdell,  107  U.  S.  158,  27  L.  Ed.  435,  2  Sup.  Ct.  399,  ruling  simi- 
larly as  to  municipal  bonds ;  King  v.  Doane,  139  U.  S.  173,  35  L.  Ed.  87, 
11  Sup.  Ct.  467,  holding,  in  order  to  give  effect  to  rule,  purchaser  need  not 
have  paid  full  value ;  Smith  v.  Perkins,  8  Biss.  76,  Fed.  Cas.  13,091,  allow- 
ing recovery  by  bona  fide  holder  of  note  fraudulently  pledged  by  trustee 
before  maturity;  Ex  parte  Estabrook,  2  Low.  549,  Fed.  Cas.  4534,  Credit 
Co.  V.  Howe  Machine  Co.,  54  Conn.  384,  1  Am.  St.  Rep.  129,  8  Atl.  476, 
holding  note  issued  by  ofi&cer  of  corporation  without  authority,  good  in 
hands  of  bona  fide  purchaser;  Mattox  V.  Cady,  16  Fed.  Cas.  1156,  holding 
such  purchaser  unaffected  by  insolvency  of  maker,  of  which  he  had  no 
notice;  Third  Nat.  Bank  v.  Harrison,  10  Fed.  248,  by  illegality  of  note 
executed  between  bank  and  a  director,  of  which  purchaser  had  no  knowl- 
edge ;  Bank  of  Edgefield  v.  Farmers'  etc.  Mfg.  Co.,  52  Fed.  103,  18  L.  R.  A. 
203,  2  C.  C.  A.  637,  allowing  bank  to  recover  on  notes  given  as  considera- 
tion for  extension  on  past-due  notes;  Thomson-Houston  Electric  Co.  v. 
Capitol  Electric  Co.,  66  Fed.  350,  12  C.  C.  A.  643,  and  Long  Island  Loan 
etc.  Co.  V.  Columbus  etc.  Ry.  Co.,  65  Fed,  457,  allowing  recovery  by  bona 
fide  purchaser  of  bonds  fraudulently  transferred  by  trustee;  Doe  v.  North- 
western Coal  Co.,  78  Fed.  69,  allowing  recovery  upon  notes  issued  by  direc- 
tors of  corporation  without  authority;  Kaiser  v.  First  Nat.  Bank,  78  Fed. 
284,  24  C.  C.  A.  88,  holding  fact  that  indorsement  of  person  known  to  be 
president  of  bank  appears  after  name  of  vendor  of  note  does  not  charge 
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purchaser  with  notice  that  note  is  property  of  bank ;  DTBJsterre  v.  Brooklyn, 
90  Fed.  593,  holding  purchaser  in  good  faith  may  recover  on  municipal 
bonds  issued  by  officer  without  authority ;  Oilman  v.  New  Orleans  etc.  R.  R. 
Co.,  72  Ala.  582,  583,  585,  holding  rights  of  bona  fide  purchaser  of  bonds  \ 

unaffected  by  fact  that  original  transfer  was  unauthorized;  Winship  v. 
Merchants'  Nat.  Bank,  42  Ark.  24,  holding  bank  making  advances  on  notes 
payable  to  agent  without  notice  of  principal's  equity  may  recover  thereon; 
Evans  v.  Speer  Hardware  Co.,  65  Ark.  213,  67  Am.  St.  Rep.  924,  45  S.  W. 
373,  holding  misappropriation  of  accommodation  paper  cannot;  defeat  right 
of  bona  fide  holder;  Himmelman  v.  Hotaling,  40  Cal.  114,  6  Am.  Rep.  602. 
holding  bona  fide  purchaser  of  note  payable  on  demand  is  not  presumed 
to  have  notice  that  it  was  dishonored  unless  taken  after  unreasonable  lapse 
of  time  after  making;  Boughner  v.  Meyer,  5  Colo.  75,  40  Am.  Rep.  142, 
holding  fact  that  check  was  given  in  payment  of  wager  will  not  affect  right  / 
of  bona  fide  purchaser;  Mears  v.  Naples,  4  Hoyist.  82,  and  Tiedeman  v. 
Knox,  53  Md.  615,  applying  rule  in  case  of  purchase  of  bill  of  lading  in 
good  faith ;  Yocum  v.  Smith,  63  III.  323,  14  Am.  Rep.  121,  holding  bona  fide 
purchaser's  right  to  recover  not  affected  by  alteration  of  note  with  knowl- 
e^e  of  maker  before  purchase;  Comstock  v.  Hannah,  76  111.  535,  and  Mait- 
land  v.  Citizens'  Nat.  Bank,  40  Md.  565,  569,  17  Am.  Rep.  628,  681,  or  by 
failure  of  consideration  as  between  original  parties;  Peckham  v.  Hendren, 
76  Ind.  54,  or  by  fact  that  note  was  originally  executed  under  duress ;  Stod- 
dard V.  Burton,  41  Iowa,  587,  holding  mere  suspicion  on  part  of  maker  that 
holder  of  note  is  not  owner  will  not  justify  refusal  to  pay ;  Doll  v.  Pizatti, 
20  La.  Ann.  265,  96  Am.  Dec.  401,  holding  fact  that  note  had  already  been 
paid  by  holder  did  not  affect  right  of  subsequent  bona  fide  holder;  Giovano- 
vich  V.  Citizens'  Bank,  26  La.  Ann.  18,  holding  maker  bound  if  he  intrusts 
notes  to  agent  who  wrongfully  sells  to  bona  fide  purchaser;  Farrell  v. 
Lovett,  68  Me.  329,  330,  28  Ajn.  Rep.  61,  62,  holding  mere  existence  of  sus- 
picions circumstances  does  not  give  notice  to  purchaser;  Cecil  Bank  v. 
Heald,  25  Md.  574,  holding  fact  that  note  was  indorsed  for  collection,  will 
not  defeat  bona  fide  purchaser's  rights ;  Spooner  v.  Holmes,  102  Mass.  508, 
3  Am.  Rep.  493,  denying  right  of  owner  of  United  States  interest  coupons, 
from  whom  they  have  been  stolen,  to  maintain  action'  against  bona  fide 
purchaser;  Smith  v.  Livingston,  111  Mass.  345,  and  Hamilton  v.  Marks, 
63  Mo.  175,  holding  fraud  in  original  transaction  will  not  defeat  bona  fide 
purchaser's  rights;  Freeman's  Nat.  Bank  v.  Savery,  127  Mass.  79,  34  Am. 
Rep.  246,  holding  fact  that  note  is  presented  to  bank  for  discount  by  broker 
does  not  raise  presumption  of  invalidity  of  indorsement ;  Miller  v.  Findley, 
26  Mich.  254,  12  Am.  Rep.  310,  and  Green  v.  Bickf  ord,  60  N.  H.  161,  hold- 
ing fact  that  note  was  given  for  patent  right  raises  no  presumption  as  to 
validity;  New  York  Iron  Mine  v.  Citizens'  Bank,  44  Mich.  352,  6  N.  W. 
826,  holding  party  discounting  paper  drawn  by  agent  on  principal  has  right 
to  presume  that  agent  acted  with  authority;  Kinyon  v.  Wohlford,  17  Minn. 
240,  10  Am.  Rep.  166,  holding  fact  that  there  has  been  no  delivery  of  note 
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by  or  on  behalf  of  maker  cannot  defeat  right  of  bona  fide  indoi'ser;  New 
Orleans  etc.  R.  R.  Co.  v.  Mississippi  College,  47  Miss.  563,  and  Welch  v» 
Sage,  47  N.  Y.  147,  7  Ajo.  Rep.  425,  asserting  right  of  bona  fide  holder  of 
lost  bonds  to  recover  thereon  as  against  owner;  Burgess  Investment  Co.  v. 
Vetta,  142  Mo.  573,  64  Am.  St.  Rep.  574,  44  S.  W.  757,  holding  suspicion 
that  note  was  originally  without  consideration,  cannot^efeat  right;  Mason 

s.  V.  Bank  of  Commerce,  16  Mo.  App.  278,  holding  fact  that  trustee  misappro- 
priated proceeds  cannot  defeat  right;  Courtial  v.  Lowenstein,  78  Mo.  App. 
488,  holding  burden  of  proof  on  party  claiming  title  to  show  holder  had 
knowledge  of  theft ;  Davis  v.  Cook,  14  Nev.  278,  and  Moorehead  v.  Gilmore, 
77  Pa.  St.  124,  18  Am.  Rep.  488,  or  fact  that  note  executed  by  partner  in 
firm  name ;  Merriam  v.  Rockwood,  47  N.  H.  88,  or  by  fact  that  note  was 
negotiated  by  principal,  contrary  to  stipulation  of  surety  that  another 
surety  should  sign;  Tucker  v.  New  Hampshire  etc.  Bank,  58  N.  H.  87,  42 
Am.  Rep.  583,  and  Halsted  v.  Colvin,  51  N.  J.  Eq.  398,  26  Atl.  932,  or  by 
fact  that  trustee  of  municipal  bonds  misappropriated  them;  National  Bank 
V.  Young,  41  N.  J.  Eq.  537,  7  Atl.  490,  and  Marine  Bank  v.  Clements,  31 
N.  Y.  45,  holding  bona  fide  purchaser  has  right  to  presume  that  note  issued 
by  corporation  was  without  charter  powers ;  Magee  v.  Badger,  34  N.  Y.  249, 
90  Am.  Dec.  693,  and  Hynes  v.  Winston  (Tex.  Civ.),  40  S.  W.  1025,  hold- 
ing rights  of  bona  fide  holder  not  affected  by  invalidity  of  note  as  between 
original  parties ;  Seybel  v.  National  Currency  Bank,  54  N.  Y.  297,  299,  301, 
13  Am.  Rep.  590,  591,  593,  or  by  fact  that  United  States  bonds  purchased 
by  him  had  been  stolen ;  Chapman  v.  Rose,  56  N.  Y.  140,  15  Am.  Rep.  403» 
or  that  note  was  founded  upon  false  representations  made  by  payee ;  John- 
son V.  Way,  27  Ohio  St.  380,  or  by  failure  of  consideration  between  original 
parties;  Phelan  v.  Moss,  67  Pa.  St.  64,  5  Am.  Rep.  407,  and  Battles  v.  Laun- 
denslager,  84  Pa.  St.  451,  452,  or  by  fact  that  note  was  originally  secured 
by  fraud  on  maker;  Walter  v.  Kee,  14  S.  C.  145,  nor  by  misappropriation 
of  firm  note  by  partner ;  Merritt  v.  Dum;an,  7  Heisk.  162,  166,  19  Anu  Rep. 
616,  618,  or  that  bill  purchased  had  been  only  conditionally  accepted;  Bank 
of  Ohio  Valley  v.  Lockwo6d,  13  W.  Va.  428,  31  Am.  Rep.  773,  holding  bona 
fide  holder  may  recover  on  note  altered  with  knowledge  of  prior  indorser; 
First  Nat.  Bank  v.  Johns,  22  W.  Va.  524,  46  Am.  Rep.  510,  holding  right 

•  of  bona  fide  holder  not  deported  by  fact  that  maker  of  note  at  time  of  sign- 
ing supposed  he  was  signing  a  paper  of  different  character;  dissenting 
opinions  in  Smith  v.  Sac  County,  11  Wall.  150,  153,  20  L.  Ed.  105,  106,  and 
Cromwell  v.  County  of  Sac,  94  U.  S.  362,  24  L.  Ed.  201,  majority  in  both 
cases  holding  where  defendant  in  suit  on  county  bonds  has  shown  strong 
circumstances  of  fraud  in  execution  of  instrument,  holder  is  bound  to  show 
that  he  gave  value  for  it  before  maturity;  dissenting  opinion  in  Bristol 
Knife  Co.  v.  First  Nat.  Bank,  41  Conn.  430,  19  Am.  Rep.  522,  majority 
holding  bank  liable  for  cashing  check  at  request  of  messenger,  who  after> 
ward  absconded,  check  hnving  been  indorsed  merely  for  deposit;  dissent- 
ing opinion  in  Colson  v.  Amot,  57  N.  Y.  270,  271,  majority  refusing  to 
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apply  rule  where  bonds  stolen  and  indorsed  by  thief;  Bigelow  v.  Elliot, 
1  CHff.  40,  Fed.  Gas.  1399,  In  re  Howard,  6  Bank.  Reg.  375,  12  Fed.  Gas. 
629,  630,  In  re  Shelboume,  19  Bank.  Reg.  359,  21  Fed.  Gas.  1234,  Anderson 
▼.  Kissam,  35  Fed.  704,  Stnrdivant  v.  Memphis  Nat.  Bank,  60  Fed.  735, 
9  G.  G.  A.  256,  Woolfolk  v.  Bank,  10  Bush,  515,  and  Thomas  v.  Hunter, 
29  Md.  414,  all  arguendo. 

Modified  in  John  Hancock  Ins.  Go.  v.  Huron,  80  Fed.  653,  holding,  where 
city  has  shown  illegality  in  issue  of  bonds,  holder  must  show  he  paid  value 
in  good  faith;  Ross  v.  Drinkard,  35  Ala.  440,  burden  of  proof  on  holder 
after  proof  by  defendant  that  bill  was  procured  by  fraud ;  Sturges  v.  Metro- 
politan Nat.  Bank,  49  111.  226,  227,  under  settled  practice  in  Illinois,  hold- 
ing where  suspicious  circumstances  are  connected  with  original  transaction, 
of  which  holder  has  knowledge,  he  is  put  on  inquiry. 

Distinguished  in  Shaw  v.  Railroad  Go.,  101  U.  S.  564,  566,  25  L.  Ed.  894, 
895,  holding  rule  inapplicable  to  bills  of  lading;  In  re  Sime,  3  Sawy.  310, 
12  Bank.  Reg.  320,  Fed.  Gas.  12,861,  holding  person  who  takes  assignment 
of  claim  proved  in  bankruptcy,  as  security  for  antecedent  liability  from 
him  in  whose  name  claim  is  proved,  but  who  is  not  owner  thereof,  is  not 
purchaser  for  value;  Schmueckle  v.  Waters,  125  Ind.  269,  25  N.  E.  283, 
where  purchaser  refrained  from  making  inquiry  as  to  origin  of  note,  lest 
he  should  be  charged  with  notice  of  fraud;  dissenting  opinion  in  Seybel  v. 
National  Gurrency  Bank,  54  N.  Y.  304,  311,  majority  applying  rule  to  stolen 
United  States  bonds;  in  Golson  v.  Amot,  57  N.  Y.  259,  15  Am.  Rep.  499, 
holding  rule  inapplicable  where  thief  foiled  indorsement  of  owner  on  nego- 
tiable bonds ;  Millard  v.  Barton,  B  R.  I.  609,  48  Am.  Rep.  56,  where  holder 
had  not  taken  note  in  usual  course  of  business  nor  paid  full  value;  More-^ 
head  v.  Parkersburg  Nat.  Bank,  5  W.  Va.  76,  IS  Am,  Bep.  639,  denying 
right  of  bona  fide  holder  to  recover  on  note  altered  after  it  left  maker's 
hand;  Manufacturers'  Nat.  Bank  v.  Newell,  71  Wis.  31^,  37  N.  W.  422, 
under  facts  showing  holder  not  bona  fide  purchaser  for  value. 

Effect  of  suspicions  on  title  to  commercial  paper.    Note,  5  Anu  Rep. 
267. 

Defenses  against  note  in  hands  of  indorsee.    Note,  8  Am.  Dec.  285. 

Burden  of  proof  in  action  on  negotiable   instrument    by  purchaser. 
Note,  17  L.  B.  A.  326. 

Bights  of  transferee  after  maturity  of  negotiable  p&per.    Note,  46 
L.  B.  A.  759. 

Gircumstances    sufficient  to  put    purchaser  of    negotiable    paper  on 
inquiry.    Note,  29  L.  B.  A.  (N.  S.)  389. 

Who  are  bona  fide  holders  of  bills  or  notes.    Note,  4  E.  B.  0.  880. 

Notice  ot  fraud  in  issuance  of  acoonimodation  paper  by  insolvent  per- 
sons.   Note,  4  E.  B.  0.  484. 
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Where  a  defect  is  apparent  upon  the  face  of  a  bill,  the  question  whether  a 
party  who  took  it  ha4  notice  thereof  is  one  of  eonstiuction  for  the  court  to 
determine. 

Approved  in  Merritt  v.  Boyden,  191  111.  151,  60  N.  E.  912,  holding  mere 
gross  negligence  does  not  deprive  holder  of  note  of  character  of  bona  fide 
holder;  First  Nat.  Bank  v.  Goodsell,  107  Mass.  152,  holding,  if  defendant 
offers  sufficient  evidence  of  bad  faith  in  holder  to  warrant  finding  in  his 
behalf,  case  should  be  submitted  to  jury — ^if  not,  court  may  direct  verdict 
for  plaintiff;  dissenting  opinion  in  Merchants'  Bank  v.  State  Bank,  10 
Wall.  671,  19  L.  Ed.  1026,  arguendo. 

Question  whether  the  holder  of  a  bill  had  knowledge  of  facts  and  circum- 
stances tending  to  impeach  the  title  of  antecedent  parties  is  one  of  fact  for 
the  jury. 

AppJ-oved  in  Second  Nat.  Bank  of  Washington  v.  Hume,  4  Mackey 
(D.  C),  104,  holding  it  was  not  enough  for  defendants  to  show  that  plain- 
tiff had  reason  to  believe  there  existed  infinnities  in  note,  but  that  he  had 
knowledge  of  them,  and  this  question  was  for  jury. 

Purchasers  of  paper,  after  maturity,  take  subject  to  existing  equities. 
Approved  in  Texas  v.  White,  7  Wall.  735,  19  L.  Ed  240,  National  Bank 
V.  Texas,  20  Wall.  90,  22  L.  Ed.  299,  and  United  States  v.  Vermilye,  10 
Blatchf.  289,  Fed.  Cas.  16,618,  applyii^g  rule  to  government  bonds;  Mc- 
Corkle  v.  Miller,  64  Mo.  App.  157,  as  to  promissory  note  payable  in  install- 
ments; Body  V.  Jewsen,  33  Wis.  410,  as  to  note  ta.ken  after  maturity  as 
security  for  antecedent  debt. 

Actual  knowledge  of  facts,  and  drciimstances,  which  impeach  the  title  to 
negotiable  paper,  as  between  antecedent  parties,  will  defeat  the  holder's  right 
to  recover  thereon. 

Approved  in  Young  v.  Lowry,  192  Fed.  829,  113  C.  C.  A.  149,  following 
rule;  In  re  Hopper-Morgan  Co.,  156  Fed.  530,  holding  purchaser  of  nego- 
tiable note  from  one  to  whom  it  was  transferred  by  indorsement,  with 
knowledge  that  indorser  was  not  owneik  and  was  authorized  to  use  it  as  col- 
lateral only,  is  not  entitled  to  protection  as  bona  fide  owner;  Pickens  Town- 
ship V.  Post,  99  Fed.  662,  holding  fact  that  negotiable  ihunicipal  bonds 
were  issued  by  one  with  whom  they  had  been  deposited  in  escrow  by  city, 
without  authority,  canno^t  affect  their  validity  in  hands  of  innocent  pur- 
chaser; Old  Nat.  Bank  v.  Marcy,  79  Ark.  154,  9  Ann.  Oas.  339,  95  S.  W. 
146,  holding  purchaser  of  note  who  before  purchase  is  informed  that  maker 
refuses  to  pay  it  is  not  bona  fide  purchaser;  Lytle  v.  La^nsing,  147  U.  S. 
71,  37  L.  Ed.  84,  13  Sup.  Ct.  259,  holding  purchaser  of  municipal  bonds, 
pending  litigation,  wherein  city  is  contesting  their  validity,  takes  with 
notice  of  defects;  Scammon  v.  Cole,  3  Cliff.  480,  5  Bank.  Beg.  265,  Fed. 
Cas.  12,432,  applying  rule  where  holder  of  note  knew  it  to  have  been  made 
within  four  months  before  filing  petition  in  bankruptcy  in  contravention 
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of  statute;  Brooke  v.  McCraeken,  10  Bank.  Reg.  465,  4  Fed.  Cas.  230,  hold- 
ing creditor  receiving  payment  knowing  debtor  to  be  insolvent  is  presumed 
to  know  that  debtor  intended  a  fraud  upon  bankrupt  act ;  Merchants'  Nat. 
Bank  v.  Hanson,  3d  Minn.  43,  53  Am.  Rep.  7,  21  N.  W.  851,  holding  fact 
that  note  is  indorsed  "for  collection"  gives  such  notice;  The  Lulu,  10  Wall. 
202,  19  L.  Ed.  908,  denying  right  of  materialmen  to  recover  against  vessel 
upon  \proof  that  they  had  knowledge  of  facts  tending  to  show  want  of 
authority  of  master  to  pledge  credit  of  vessel;  Angle  v.  Northwestern  Ins. 
Co.,  92  U.  S.  341,  28  L.  Ed.  560,  where  instrument  showed  alteration  on  its 
face;  Isom  v.  First  Nat.  Bank,  52  Miss.  920,  where  person  purchasing 
property,  with  knowledge  of  trustee  held  to  take  as  trustee  for  cestui  que 
trust;  Hamilton  v.  Vought,  34  N.  J.  L.  191,  holding  knowledge  that  note 
is  tainted  with  fraud  will  defeat  purchaser's  right  to  recover;  Bowman  y. 
Metzger,  27  Or.  28,  29,  39  Pac.  4,  holding  fact  that  purchaser  knows  of 
suspicious  circumstances  in  connection  with  other  notes  in  hands  of  vendor 
is  evidence  for  jmry;  Hamlin  v.  Pettibone,  6  Biss.  172,  173,  10  Bank.  Reg. 
177,  Fed.  Cas.  5995,  defining  terms  "notice"  and  "knowledge";  Sawyer  v. 
Equitable  Accident  Ins.  Co.,  42  Fed.  36,  Atlas  Nat.  Bank  v.  Holm,  71  Fed. 
492,  19  C.  C.  A.  94,  Hall  v.  Smith,  14  Bush,  614,  and  Edwards  v.  Thomas, 

66  Mo.  486,  all  arguendo. 

Negotiable  instruments.    Note,  11  Am.  St.  Rep.  310,  314. 

Bonds  and  coupons  as  negotiable'  instruments.    Note,  23  Am.  Rep.  17. 

Right  of  bona  fide  holder  to  recover  on  negotiable  instrument.    Note, 
26  Am.  Dec  156. 

Stolen  bonds,  coupcms  and  other  negotiable  instruments.    Note,  125 
Am.  St.  Rep.  804,  806,  814,  818. 

Miscellaneous.  Cited  in  Ross  v.  Jones,  22  Wall.  594,  22  L.  Ed.  786,  and 
Northern  Ins.  Co.  v.  St^Louis  etc.  Ry.,  5  McCrary,  127,  15  Fed.  841; 
Memoriam  Nathan  Clifford,  2  Hask.  550;  Golden  Gate  Mining  Co.  v. 
Superior  Court,  65  Cal.  190;  Wilkinson  v.  Jeffers,  30  Ga.  154. 

20  How.  372-378,  15  L.  Ed.  958,  QAZZAM  V.  PHILUPB. 

Patent  is  conclusive,  in  an  action  at  law,  as  to  the  boundaries  and  amount 
of  land  granted,  and  cannot  be  controlled  by  an  equity  In  the  grantee  to  re- 
cover more  or  diiferent  land. 

Approved  in  Murphy  v.  Tanneiv  176  Fed.  543,  100  C.  C.  A.  125,  holding 
that  in  action  of  ejectment  by  one  having  patent  against  mere  homestead 
claimant,  latter  cannot  attack  correctness  of  government  survey  of  the 
land ;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  489,  497, 
47  L,  Ed.  1149,  1152,  23  Sup.  Ct.  663,  667,  jnajority  determining  grant  to 
Indiana  under  swamp-land  act  of  September  28,  1850;  Cragin  v.  Powell, 
128  U.  S.  699,  32  L.  Ed.  568,  9  Sup.  Ct.  206,  denying  jurisdiction  of  court 
to  determine  whether  plat  annexed  to  patent  is  erroneous;  Chapman  v. 
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Polack,  70  Cal.  494,  11  Pac.  767,  holding  parol  evidence  inadmissible  to 
vary  location  specified  in  patent;  Wilson  v.  Hoffman,  70  Mich.  559,  38 
N.  W.  562,  and  Whitney  v.  Detroit  Lumber  Co.,  78  Wis.  250,  47  N.  W.  428, 
holding  plat  annexed  to  patent  concludes  patentee;  Grand  Rapids  Ice  etc. 
Co.  V.  South  Grand  Rapids  Ice  etc.  Co.,  102  Mich.  233,  235,  47  Am.  St. 
Bep.  520,  523,  25  L.  B.  A.  817,  818,  60  N.  W.  683,  684,  arguendo. 

Title  tq  bed  of  non-navigable  lake.    Note,  Ann.  Oas.  1916D,  801. 

20  How.  378-383,  16  L.  Ed.  063,  SILSBT  V.  FOOTE. 

Decree  of  Circuit  Court  awarding  damages  for  Infringement  of  patent  for 
combination  of  macliinery  used  In  "application  of  the  expansive  and  contractive 
power"  of  metal,  to  the  opening  and  closing  of  a  damper  in  a  stove,  affirmed  by- 
divided  court. 

Approved  in  New  Process  Fermentation  Co.  v.  Maus,  20  Fed.  731,  and 
Nashua  etc.  R.  R.  Co.  v.  Foston  etc.  R.  R.  Co.,  61  Fed.  250,  9  C.  C.  A.  468, 
both  arguendo. 

Interest  on  profits  should  not  be  allowed  the  plaintiff  in  an  action  for^the 
infringement  of  a  patent  right. 

Approved  in  National  Folding  Box  etc.  Co.  v.  Dayton  Paper  Nov.  Co., 
97  Fed.  332,  holding  interest  not  recoverable  on  profits  allowed  in  equity 
for  infringement  of  patent  prior  to  time  master  has  liquidated  damages; 
Parks  V.  Booth,  102  U.  S.  106,  26  L.  Ed.  58,  Root  v.  Lake  Shore  etc.  Rv. 
Co.,  105  U.  S.  204,  26  L.  Ed.  980,  Tilghman  v.  Proctor,  125  U.  S.  160,  31 
L.  Ed.  672,  8  Sup.  Ct.  907,  Crosby  etc..  Valve  Co.  v.  Consolidated  Safety 
Valve  Co.,  141  U.  S.  458,  86  L.  Ed.  816,  12  Sup.  Ct.  55,  Brady  v.  Atlantic 
Works,  3  Fed.  Cas.  1195,  National  Folding. Box  etc.  Co.  v.  Elsas,  81  Fed. 
197,  all  following  rule. 

Modified  in  Steam  Stone-Cutter  Co.  v.  Windsor  Mfg.  Co.,  17  Blatchf .  33, 
Fed.  Cas.  13,335,  allowing  interest  from  date  §f  decree. 

Distinguished  in  Union  Steamboat  Co.  v.  Chaffin's  Admrs.,  204  Fed.  419, 
122  C.  C.  A.  598,  holding  it  was  not  abuse  of  court's  discretion  to  allow 
interest  on  claims  from  date  on  which  commissioner's  report  on  amount  of 
damages  was  filed. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  76. 

Costs  were  not  allowed  to  complainant  in  suit  for  infringement  of  patent^ 
because  he  had  not  entered  a  disclaimer  as  to  part  of  invention  to  which  he 
was  not  entitled.  • 

Approved  in  Page  Mach.  Co.  v.  Dow,  Jones  &  Co.,  168  Fed.  705,  94 
C.  C.  A.  209,  holding  Circuit  Court  will  not  require  complainant  to  enter 
disclaimer  as  to  certain  claims  of  patent  held  invalid  as  too  broad  until  by 
entry  of  final  decree  he  has  opportunity  to  appeal;  Yale  Lock  Co.  v.  Sar- 
gent, 117  U.  S.  554,  29  L.  Ed.  960,  6  Sup.  Ct.  943,  holding  each  party  must 
bear  his  own  cost  and  one-half  of  the  cost  of  printing  record  on  appeal; 
Singer  v.  Walmsley,  22  Fed.  Cas.  213^  holding  what  constitutes  unreason- 
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able  delay  in  entering  disclaimer  is  for  court  to  determine;  Mathews  v. 
Flower,  25  Fed.  834,  and  Electrical  Aecnmnlator  Co.  v.  Jnlien  Electric  Co., 
38  Fed.  136,  both  arguendo. 

Miscellaneous.  Cited  in  The  Merrimac,  14  Wall.  201,  20  L.  £d.  874,  to 
point  that  court  may,  in  its  discretion,  submit  a  cause  to  a  commissioner  to 
estimate  damages;  Johnson  v.  Harmon,  94  U.  S.  379,  24  L.  Ed.  27^,  to 
point  that  new  trial  need  not  be  granted  in  equity  for  error  of  presiding 
judge  if,  on  the  whole  facts,  the  result  is  correct;  Goodyear  v.  Providence 
Rubber  Co.,  2  Cliff.  366,  Fed.  Cas.  5583,  and  Larrabee  v.  Grant,  70  Me. 
85,  to  x)oint  that  verdict  of  jury  upon  feigned  issues  in  equity  ia  merely 
advisory,  and  may  be  set  aside. 

20  How.  393-402,  15  L.  Ed.  06,  P£OFI£'S  FSBBT  00.  ▼.  BEERS. 

Admiralty  Jorlsdiction,  In  cases  of  contract,  depends  primarily  upon 
the  nature  of  the  contract,  and  Is  limited  to  contracts,  claims  and  services, 
purely  maritime  and  toucliing  rights  and  duties  appertaining  to  commerce  and 
navigation. 

Approved  in  Steamship  Overdale  Co.  v.  Turner,  206  Fed.  341,  holding 
action  on  contract  for  furnishing  coal  to  line  of  steamships  ia  not  of  lAari- 
time  nature  with  respect  to  any  part  remaining  executory,  and  admiralty 
court  is  without  jurisdiction;  United  Transp.  &  Lighterage  Co.  v.  New 
York  etc.  Transp.  Line,  185  Fed.  390,  107  C.  C.  ^.  442,  holding  cause  of 
action  to  obtain  relief  against  fraudulent  contract  between  two  corpora- 
tions is  not  maritime  in  nature,  and  cannot  be  maintained  in  admiralty 
court;  The  Mary  F.  Chisholm,  129  Fed.  817,  denying  admiralty  jurisdic- 
tion over  sale  to  fisherman  about  to  go  on  voyage  on  lay  contract  of  to- 
bacco, clothing  and  other  articles  for  personal  use ;  Morewood  v.  Enequist, 
23  How.  494,  16  L.  Ed.  517,  holding  contracts  of  affreightment  enforceable 
in  admiralty ;  The  Belfast,  7  Wall.  646,  19  L.  Ed.  272,  State  statute  can- 
not confer  jurisdiction  upon  State  courts  in  such  cases;  New  England  Ma- 
rine Ins.  Co.,  V.  Dunham,  11  Wall,  28,  20  L.  Ed.  98,  contracts  of  marine  in- 
surance are  also  maritime  contracts ;  The  Canal  Boat  Kate  Tremaine,  5  Ben. 
66,  Fed.  Cas.  7622,  the  Brookman  v.  Hamill,  43  N.  Y.  558,  559,  43  Am.  Rep. 
734,  786,  wharfage  contracts  are  maritime;  Whitlock  v.  The  Thales,.  29 
Fed.  Cas.  1062,  and  Whittaker  v.  The  J.  A.  Travis,  29  Fed.  Cas.  1117,  lien 
for  supplies  furnished  a  vessel  in  a  port  other  than  her  hom'e  port  may 
be  enforced  in  admiralty;  dissenting  opinion  in  Atlantic  Works  v.  The 
Glide,  157  Mass.  532,  34  Am.  St,  Rep.  309,  33  N.  £.  165,  arguing  that  a 
State  court  could  not  enforce  a  lien  for  repairs  on  a  vessel  in  her  home 
port. 

Admiralty  has  denied  jurisdiction  to  wind  up  a  trust  concerning  a  ves- 
sel, or  to  enforce  a  contract  of  sale  of  it  (The  Eclipse,  135  U.  S.  608, 
34  L.  Ed.  272,  10  Sup.  Ct.  876) ;  and  to  entertain  a  libel  to  have  a  bill 
of  sale  of  a  vessel  declared  a  mortgage  (The  C.  C.  Trowbridge,  11  Biss. 
156,  14  Fed.  876} }  and  to  enforce  a  contract  to  procure  a  crew  to  navigate 
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a  vessel  from  one  port  to  another  in  the  same  State  (Seott  v.  The  Morn- 
ing Glory,  21  Fed.  Cas.  845) ;  claim  against  the  owners  of  a  vessel  for  ser- 
vices in  purchasing  her  and  caring  for  the  owners'  interest  during  a 
voyage  was  declared  not  to  be  enforceable  in  admiralty  in  Doolittle  v. 
Knobloch,  39  Fed.  40;  as  also  was  a  contract  with  owners  to  supply  their 
vessels  for  the  period  of  a  year,  with  all  provisions  they  might  require, 
in  Diefenthal  v.  Hamburg  etc.  Gesellschaft,  46  Fed.  398;  matters  of  ac- 
count between  joint  owners  of  a  vessel  are  not  cognizable  in  admiralty 
(The  H.  E.  Willard,  62  Fed.  389) ;  contracts  to  futnish  a  pile-driver  with 
supplies  are  not  maritime  in  their  nature  and  so  are  not  within  the  juris- 
diction of  admiralty  (Pile-Driver,  E.  0.  A.,  69  Fed.  1008). 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  216. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  413. 

Admiralty  has  no  Jurisdiction  to  enforce  a  lien  founded  npon  a  contract 
for  the  construction  of  a  vessel;  such  a  contract  is  not  a  maritime  contract. 

Approved  in  Graham  v.  Morton  Transp.  Co.  v.  Craig  Ship  Bldg.  Co.,  203 
U.  S.  577,  51  L.  Ed.  325,  27  Sup.  Ct.  777,  following  rule;  Rounds  v.  Cloven- 
port  Foundry  etc.  Co.,  237  U.  S.  306,  307,  59  L.  Ed.  968,  35  Sup.  Ct.  596, 
holding  attachment  in  suit  for  repairs  of  vessel  under  Kentucky  lien  law, 
an  auxiliary  lien  in  suit  in  personam  to  protect  judgment  in  not  proceeding 
in  rem ;  Iroquois  Transp.  Co.  v.  De  Laney  Forge  etc.  Co.,  205  U.  S.  363, 
51  L.  Ed.  841,  27  Sup.  Ct.  509,  holding  contract  to  build  vessel  is  not  mari- 
time contract,  but  remedy  is  within  jurisdiction  of  State  court ;  The  Robert 
W.  Parsons  (Perry  v.  Haines),  191  U.  S.  25,  39,  48  L.  Ed.  76,  82,  24  Sup. 
Ct.  8,  upholding  exclusive  Federal  admiralty  jurisdiction  over  suit  in  rem 
to  enforce  lien  for  repairs  made  in  poif  of  home  State  to  Erie  canal  boat, 
Erie  canal  being  navigable  water  of  United  States;  Knapp,  Stout  &  Co.  v. 
McCaffrey,  177  U.  S.  643,  44  L.  Ed.  924,  20  Sup.  Ct.  827,  holding  bill  in 
•equity  in  State  court  to  foreclose  common-law  lien  upon  raft  for  towage 
is  within  saving  clause  of  Rev.  Stats.,  §  563 ;  The  Dredge  A,  217  Fed.  629, 
•632,  holding  contracts  for  completing  and  equipping  old  hull  for  dredge 
are  not  maritime  contracts  and  could  not  be  basis  for  liens  under  act  of 
June  23,  1910;  The  Raithmoor,  186  Fed.  852,  holding  action  for  recovery 
of  injuries  to  uncompleted  concrete  piles  built  in  navigable  stream  for 
beacon  not  maintainable  in  Court  of  Admiralty;  The  .Winnebago,  141  Fed. 
949,  73  C.  C.  A.  295,  upholding  Michigan  Comp.  Laws,  c.  298,  giving  lien  to 
contractors  and  persons  furnishing  labor  and  materials  in  construction 
of  vessels;  The  Carrie  L.  Tyler,  106  Fed. -427,  54  L.  R.  A,  236,  45  C.  C.  A. 
374,  holding  suit  based  on  Code  N.  C,  §  3519,  to  recover  penalty  for  illegal 
piloting  creates  no  lien  on  vessel  and  libel  in  rem  does  not  lie ;  Upper  Steam- 
boat Co.  V.  Blake,  2  App.  D.  C.  56,  57,  holding  lease  of  wharf  is  not  mari- 
time contract;  Arnold  v.  Eastin,  116  Ky.  708,  76  S.  W.  859,  contract  for 
material  for  construction  of  dock,  reserving  lien  thereon  to  seller,  is  not 
maritime  contract;  Delaney  etc.  Co.  v.  The  Winnebago,  142  Mich.  88,  105 
J^.  W.  529,  upholding  Comp.  Laws  1897,  §  10,789,  creating  lien  for  ma- 
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terials  furnished  for  original  construction  of  vessel;  Benbow  v.  The  James 
John,  61  Or.  156,  121  Pac.  900,  holding  mere  fact  of  putting  partially  com- 
pleted hull  in  water  and  towing  it  from  place  to  place  to  complete  it  was 
not  such  deviation  to  maritime  purposes  as  to  make  subsequent  work  mere 
maritime  lien  and  prevent  acquisition  of  mechanic's  lien;  Tucker  v.  Alex- 
andorf,  183  U.  S.  438,  46  L.  Ed.  271,  2  Sup.  Ct.  201,  arguendo;  Roach  v. 
Chapman,  22  How.  132,  16  L.  Ed.  295,  Edwards  v.  Elliott,  21  Wall.  554, 
556,  18  Am.  Rep.  274,  275,  2  L.  Ed.  491,  492,  Cunningham  v.  Hall,  1 
Cliff.  50,  53,  Fed.  Cas.  3481,  Young  v.  The  Ship  Orpheus,  2  Cliff.  37,  38, 
Fed.  Cas.  19,169,  The  Brig  Antelope,  2  Ben.  406,  Fed.  Cas.  482,  Foster  v. 
Ellis,  5  Ben.  83,  Fed.  Cas.  4968,  Smith  v.  The  Royal  George,  1  Woods,  292, 
293,  Fed.  Cas.  13,102,  In  re  Surplus  etc.  of  The  Ship  Edith,  11  Blatchf. 
461,  463,  Fed.  Cas.  4283,  The  Pacific,  5  Hughes,  264,  9  Fed.  124,  AUair  v. 
The  Francis  A.  Palmer,  1  Fed.  Cas.  424,  The  Coemine,  5  Fed.  Cas.  1181, 
1182,  1183,  McCaskel  v.  The  Coal  Bluff  No.  2, 15  Fed.  Cas.  1261,  The  Count 
De  Lesseps,  17  Fed.  461,  The  New  York,  93  Fed.  500,  and  Waddell  v.  The 
Steamer  Daisy,  2  Wash.  Ter.  82,  3  Pac.  619,  all  following  rule;  The  Ship 
Norway,  3  Ben.  164,  165,  Fed.  Cas.  10,359,  Collins  v.  The  Fort  Wayne, 
1  Bond,  492,  Fed.  Cas.  3012,  and  The  J.  C.  Rich,  46  Fed.  137;  holding  rule 
applies  although  a  State  law  expressly  recognizes  such  liens;  The  Iosco, 
1  Brown,  496,  Fed.  Cas.  7060,  and  Rees  v.  The  General  Terry,  3  Dak. 
Ter.  160, 161, 13  N.  W.  534 ;  where  a  vessel  is  partly  completed  and  launched, 
and  is  towed  to  another  port  to  have  her  spars  slipped,  it  has  been  held 
that  admiralty  cannot  enforce  a  lien  for  materials  furnished  in  the  latter 
port;  McAllister  v.  The  Sam  Kirkham,  1  Bond,  383,  Fed.  Cas.  8658;  fur- 
nishing supplies  to  a  boat  in  course  of  construction  does  not  create  a  lien 
enforceable  in  admiralty;  In  re  Glenraont,  34  Fed.  403,  affirming,  32  Fed. 
704,  and  The  William  Windom,  73  Fed.  497,  498;  work  done  on  a  vessel 
after  she  is  launched  does  not  create  a  lien  if  it  was  contemplated  by  the 
original  contract  of  construction;  Sinton  v.  The  R.  R.  Roberts,  46  Ind. 
479,  Averill  v.  The  Alabama  Belle,  20  La.  Ann.  433,  State  ex  rel.  v.  Voor- 
hies,  39  La.  Ann.  502,  4  Am.  St.  Bep.  276,  2  South.  39,  Hawes  v.  Mitchell, 
15  Gray,  235,  Foster  v.  The  Richard  Busteed,  100  Mass.  410,  1  Am.  Bep. 
125,  Globe  Iron  Works  Co.  v.  The  J.  B.  Ketcham,  100  Mich.  589,  43  Am. 
St.  Bep.  469,  59  N.  W.  249,  Edwards  v.  Elliott,  34  N.  J.  L.  99,  Sheppard 
V.  Steele,  43  N.  Y.  56,  3  Am.  Bep.  662,  Wilson  v.  Lawrence,  82  N.  Y.  411, 
The  Scow  M.  Tuttle  v.  Buck,  23  Ohio  St.  567,  IS  Am.  Bep.  272,  The  Vic- 
torian, 24  Or.  131,  41  Am.  St.  Bep.  843,  32  Pac.  1042,  Scull  v.  Shakespear. 
75  Pa.  St.  304,  Baizley  v.  The  Odorilla,  121  Pa.  St.  237,  1  L.  B.  A.  506, 
15  All.  522,  and  Thorsen  v.  The  J.  B.  Martin,  26  Wis.  496,  7  Am.  Bep.  93; 
State  courts,  following  the  rule  thus  laid  down,  assicrted  jurisdiction  to  en- 
force  liens  arising  out  of  building  contracts;  dissenting  opinion  in  the 
Lottawanna,  21  Wall.  592,  22  L.  Ed.  667,  in  Revenue  Cutter  No.  1,  1  Brown, 
80,  Fed.  Cas.  11,713,  The  Illinois,  2  Flipp.  432,  Fed.  Cas.  7005,  Hayford  v 
Cunningham,  72  Me.  132,  Warren  v.  Kelley,  80  Me.  525,  15  Atl.  51,  and 
Pollick  v.  aeveland  Ship  Bldg.  Co.,  56  Ohio  St.  671,  47  N.  E.  584,  all 
arguendo. 
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But  liens  for  supplies  and  repairs  furnished  a  vessel  stand  upon  a 
different  footing,  and  are  enforceable  in  admiralty  (The  J.  E.  Rumbell, 
148  U.  S.  11,  37  L.  Ed.  847,  13  Sup.  Ct.  500,  The  GUde,  167  U.  S.  620, 
42  L.  Ed.  301,  17  Sup.  Ct.  935,  and  The  Ella,  84  Fed.  481) ;  accordingly, 
a  lien  for  materials  used  in  completing  a  ship  after'  launching  has  been 
held  enforceable  in  admiralty  (The  Eliza  Ladd,  3  Sawy.  520,  522,  523, 
Fed.  Cas.  4364,  and  Haslett  v.  The  Enterprise,  11  Fed.  Cas.  784);  and 
where  a  vessel  was  docked  and  lengthened  so  as  to  make  her  a  practi- 
cally new  ship,  a  maritime  lien  was  held  to  attach  in  Hardy  v.  The 
Steamer  Ruggles,  2  Hughes,  81,  Fed.  Cas.  6062;  supplies  furnished  a 
vessel  for  use  during  a  voyage  created  a  maritime  lien,  according  to  The 
Hiram  R.  Dixon,  33  Fed.  299,  although  at  the  time  of  making  the  con- 
tract the  vessel  had  not  been  launched. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  289. 
Maritime  contracts — ^Lien  for  materials  for  construction  of  vessels. 

Note,  18  Am.  Rep.  275. 
Lien  for  construction  of  vessel.    Note,  Aim.  Gas.  1915D,  47,  48. 

HCaritime  lien  is  not  acquired  by  a  materialman  where  the  vessel  is  sup- 
plied or  repaired  in  her  home  port,  or  if  the  owner  is  present. 

Approved  in  The  Underwriter,  119  Fed.  745,  751,  754,  holding  where 
charter-party  provided  that  charterer  should  pay  for  all  coal,  no  lien 
on  vessel  exists  for  coal  furnished  vessel  in  foreign  port  near  home  port 
where  vessel  not  in  distress;  The  Albany,  4  DiU.  443,  Fed.  Cas.  131,  and 
The  Circassian,  5  Fed.  Cas.  690,  following  rule;  Hursey  v.  Hassam^  45 
Miss.  144,  Mitchell  v.  The  Magnolia,  45  Ma.  68,  and  Steamer  Petrel  v. 
Dumont,  28  Ohio  St.  609,  612,  22  Am.  Rep.  899,  401,  asserting  jurisdic- 
tion to  enforce  such  liens  under  State  statutes;  Valkenburg  v.  Kingsbury, 
14  Ohio  St.  364,  arguendo. 

Quaere,  whether  admiralty  can  enforce  a  lien  given  by  Stat«  law  on  a  con- 
tract to  construct  a  vessel. 

The  following  cases  refer  incidentally  to  the  principal  case  upon  this 
point,  in  asserting  the  jurisdiction  of  admiralty  in  such  cases:  The  Rich- 
ard Busteed,  1  Sprague,  442,  Fed.  Cas.  11,764,  and  the  Manhattan,  46 
Fed.  798,  799;  but  this  has  been  denied  in  The  Circassion,  11  Blatchf. 
475,  Fed.  Cas.  2726 ;  a  lien  given  a  pilot  under  State  law  was  held  enforce- 
able in  The  Brig  America,  1  Low.  178,  Fed.  Cas.  289. 

Territorial  limit  of  the  jurisdiction  of  the  courts  of  admiralty.    Note^ 
82  Am.  Dec.  68. 

20  How.  40^-412,  15  L.  Ed.  930,  McCOBMIOK  v.  TALCOTT. 

Original  inventor  of  a  machine  may  treat  as  infringera  all  who  make  ma- 
chines operating  on  the  same  principle  and  performing  the  same  functions  by 
analogous  means  or  equivalent  combinationB,  even  though  the  infringing  ma- 
chine may  be  an  improvement  of  the  original  and  patentable  tm  such. 


v. 
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Approved  in  Outlook  Envelope  Co.  v.  Samuel  Cupples  Envelope  Co.,  223 
Fed.  339,  229  C.  C.  A.  589,  holding  patent  oii  machine  for  making  window 
envelopes  being  primary  in  its  character  and  entitled  to  liberal  construc- 
tion, snit  for  injunction,  accounting  and  damages  can  be  maintained 
against  infringer;  Lang  v.  Twiichell-Champlin  Co.,  207  Fed.  369,  holding 
Cobb  patent  for  machine  for  making  caps  for  closing  cans  discloses  patent- 
able invention  and  merit  although  not  pioneer;  National  Dump  Car  Co.  v. 
Ralston  Steel  Car  C04  172  Fed.  402,  97  C.  C.  A.  91,  holding  reissue  patent 
for  improvement  in  cars  by  means  of  trapdoors  in  bottom  for  dumping  load 
not  infringed  by  device  having  different  essential  features;  Wayne  Mfg. 
Co.  V.  Benbow-Brammer  Mfg.  Co.,  168  Fed.  277,  93  C.  C.  A.  573,  holding 
injunction  will  be  granted  and  accounting  lie  against  infringer  upon  im- 
provement for  operating  washing-machines;  Marconi  Wireless  Tel.  Co.  v. 
Be  Forest  Wireless  Tel.  Co.,  138  Fed.  678,  Marconi  reissue  No.  11,913,  for 
wireless  telegraphy  apparatus,  infringed  as  to  claims  3  and  5  by  De  Forest 
patent,  but  not  as  to  claims  8,  10  and  24;  Brammer  v.  Schroeder,  106  Fed. 
920,  46  C.  C.  A.  41,  holding  Schroeder  patent  No.  535,465,  claim  1,  for  im- 
provement in  means  for  operating  washing-machine  is  infringed  by  Bram- 
mer patent  No.  606,044 ;  National  Hollow  B.  B.  Co.  v.  Interchangeable  B.  B. 
Co.,  106  Fed.  710,  45  C.  C.  A.  544,  holding  Hien  patent  No.  361,009,  claim 
2,  for  brake-beam  infringed  by  Aglar  patent  No.  609,396 ;  Morley  Machine 
Co.  V.  Lancaster,  129  U.  S.  273,  32  L.  Ed.  719,  9  Sup.  Ct.  302  (reversing 
23  Fed.  345),  decreeing  in  favor  of  original  inventor  of  button-sewing 
machine  against  inventor  of  improvement  thereon;  Sayles  v.  Chicago  etc. 
B.  R.  Co.,  3  Biss.  57,  Fed.  Cas.  12,415,  holding  combination  of  devices  to 
produce  brake  is  patentable,  and  use  of  same  combination  to  accomplish 
another  result  is  infringement;  Forbes  v.  Barstow  Stove  Co.,  2  Cliff.  391, 
Fed.  Cas.  4923,  holding  inventor  of  improvement  on  air-tight  coffin  bou^d 
to  show  in  suit  for  infringement  that  improvement  was  not  within  scope 
of  mere  mechanical  skill;  Flint  v.  Roberts,  9  Fed.  Cas.  285,  holding,  while 
patentee  cannot  use  defendant's  patented  improvement,  latter  cannot  at- 
tach it  to  former's  original  invention;  Myers  v.  Duker,  17  Fed.  Oas.  1108, 
liolding  defendant  in  suit  for  infringement  of  patent  on  device  for  guiding 
logs  in  sawmill  bound  to  show  use  prior  to  invention  by  plaintiff;  Steam 
Oauge  etc.  Co.  v.  Miller,  21  Fed.  518,  holding  patent  device  for  supplying 
JUT  to  lantern  infringed  by  device  producing  same  effect  by  substantially 
same  means;  Butz  etc.  Regulator  Co.  v.  Jacobs  Electric  Co.,  36  Fed.  195, 
ruling  similarly  in  action  for  infringement  of  improvement  in  electric  heat 
and  vapor  governors;  Brush  Electric  Co.  v.  Electric  Imp.  Co.,  52  Fed.  974, 
for  infringement  of  improvement  in  arc  lamps;  Griswold  v.  Harker,  62 
Fed.  391, 10  C.  C.  A.  435,  holding  patent  for  waffle-irons  infringed  by  mak- 
ing one  precisely  similar  except  in  the  hinge;  McCormick  etc.  Co.  v.  Ault- 
man,  69  Fed.  387,  16  C.  C.  A.  259,  decreeing  in  favor  of  patentee  of  twine- 
binder,  although  other  similar  devices  had  been  patented,  none  of  them 
having  been  successful;  Von  Schmidt  v.  Bowers,  80  Fed.  148,  25  C.  C.  A. 
323,  and  Bowers  v.  S.  F.  Bridge  Co.,  91  Fed.  417,  holding  patent  for 
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dredging  machine  infringed  by  improvement  based  tbereon;  Jackson  ▼. 
Allen,  120  Mass.  75,  ruling  similarly  as  to  improvement  on  tilting  opera 
seat;  dissenting  opinion  in  Westinghouse  v.  Boyden  Power  Brake  Co.,  170 
U.  S.  576,  42  L.  Ed.  1150,  18  Sup.  Ct.  726,  majority  reversing  66  Fed.  1003, 
and  holding  Boyden  device  for  fluid-pressui^  brake  not  an  infringement  of 
Westinghouse  patent;  Norton  v.  Jensen,  49  I'ed.  863,  1  C.  C.  A.  452, 
arguendo. 

If  an  invention  claimed  be  Itself  but  an  Improvement  on  a  known  machine^ 
by  a  mere  change  of  form  or  combination  of  parts,  the  patentee  cannot  treat 
another  as  an  Infringer  who  has  Improved  the  original  machine  by  the  use  of 
a  different  form  or  combination  performing  the  same  functions. 

Approved  in  Yancey  v.  Enright,  230  Fed.  644,  holding  patent  on  seining 
apparatus  infringed  by  addition  of  an  improving  feature;  Eaid  v.  Twohy 
Bros.  Co.,  230  Fed.  447,  holding  patent  for  chock  attachment  for  log  cars 
is  for  improvement  only,  and  not  infringed  by  later  improvement;  Eibel 
Process  Co.  v.  Remington-Martin  Co.,  226  Fed.  774,  holding  Eibel  patent, 
for  improvement  in  Fourdrinier  machines,  void  for  public  prior  use,  but 
also  not  infringed  if  conceded  validity;  J.  M.  Burguieres  Co.  v.  Doming 
Apparatus  Co.,  224  Fed.  958, 140  C.  C.  A.  528,  holding  patent  on  apparatus 
for  separating  solids  from  saccharine  solutions,  containing  particular  f eat> 
ures,  not  infringed  by  tank  which  did  not  include  them;  New  York  Scaf- 
folding Co.  V.  Whitney,  224  Fed.  458, 140  C.  C.  A.  138,  holding  making  and 
sale  of  patented  hoisting  devices  and  frames  in  combination  with  parts  of 
scaffolds  is  infringement;  Ottumwa  Box  Car  Loader  Co.  v.  Christy  Box 
Car  Loader  Co.,  215  Fed.  369,  131  C.  C.  A.  504,  applying  rule  to  patent  of 
combination  of  mechanical  deyices  constituting  box-car  loader;  New  Jer- 
sey Shoe  Tree  &  Last  Co.  v.  Baker  Shoe  Tree  Mfg.  Co.,  166  Fed.  326, 
applying  rule  to  improvements  on  shoe-trees;  Standard  etc.  Co.  v.  Ramsay, 
143  Fed.  975,  75  C.  C.  A.  158,  construing  Muckle  and  Teamer  patent 
No.  555,825,  for  locking  device  for  elevators;  Mallon  v.  Wm.  C.  Gregg  & 
Co.,  137  Fed.  80,  69  C.  C.  A.  48;  Mallon  patent  No.  583,408,  for  automatic 
mechanism  for  unloading  and  feeding  sugar-cane  valid,  but  not  infringed 
by  machine  described  in  Gregg  patent  No.  670,176;  Greene  v.  Buckley,  135 
Fed.  531,  68  C.  C.  A.  70,  construing  Buckley  patent  No.  590,297,  for  force- 
feed  lubricator;  Raymond  v.  Keystone  Lantern  Co.,  134  Fed.  868,  67 
C.  C.  A.  492,  construing  Wright  patent  No.  476,506,  for  improvetnent  in 
wick-raiser  attachments  for  lanterns ;  S.  A.  Cook  &  Co.  v.  Hey  wood  Bros, 
etc.  Co.,  131  Fed.  762,  Bowen  patents  No.  667,162,  for  improvement  in 
ohairs,  and  No.  678,219,  for  improvement  in  chairs,  not  infringed  by  device 
of  Lufiino  reissue  No.  11,919;  Diamond  Match  Co.  v.  Ruby  Match  Co.,  127 
Fed.  346,  holding  Beecher  patent  No.  389,435,  for  match-making  machine, 
claims  4  and  15,  infringed  by  Kelley  patent  No.  592,605;  Fay  v.  Mason, 
11^7  Fed.  330,  62  C.  C.  A.  159,  holding  Fay  reissue  No.  11,664  (original 
No.  560,816),  for  collar  and  cuff  ironing  machine,  and  No.  678,949,  for 
improvements  thereon,  not  infringed  by  Rickey  patent  No.  660,277;  Wil- 
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son  ▼.  Townley  Shingle  Co.,  126  Fed.  495,  .60  C.  C.  A.  327,  holding  Sears 
patent  No.  335,635,  for  shingle-edging  machine,  not  being  of  primary  char- 
acter, is  limited  to  precise  construction  shown;  Anderson  v.  Collins,  122 
Fed.  469,  58  C.  C.  A.  669,  holding  Collins  patent  No.  695,696,  for  roller 
hearing,  infringed  by  Bnrwell  patent  No.  621,219 ;  Sander  v.  Rose,  121  Fed. 
840,  58  C.  C.  A.  171,  holding  Rose  patent  No.  416,346,  for  disk  harrow, 
being  bnt  improvement  of  Corbin  patent  No.  197,546,  claims  must  be 
strictly  limited  to  construction  claimed ;  Ide  v.  Trorlicht,  Duncker  &  Renard 
Carpet  Co.,  115  Fed.  143,  63  C.  C.  A.  341,  upholding  claims  3  and  4  of  Ide 
patent  No.  397,293,  for  automatic  lubrication  of  bearings  of  cross-head 
wrist-pins  of  horizontal  engine;  Kinloch  Tel.  Co.  v.  Western  Electric  Co., 
113  Fed.  668,  61  C.  C.  A.  362,  upholding  Seeley  patent  No.  330,067,  for 
improvement  in  grouping  spring-jacks  and  annunciators  for  multiple 
switchboards;  National  Hollow  B.  B.  Co.  v.  Interchangeable  B.  B.  Co.,  106' 
Fed.  712,  46  C.  C.  A.  544,  holding  Hien  patent  No.  361,009,  for  metallic 
brake-beam,  infringed  by  Aglar  patent  No.  609,396;  Coddington  v.  Propfe, 
105  Fed.  953,  holding  patent  No.  303,984,  for  improvements  in  machinery 
for  manufacturing  wax  tapers,  was  anticipated;  Bowers  v.  Pacific  Coast 
Dredging  etc.  Co.,  99  Fed.  748,  holding  Bowers  patents  No.  318,869,  for 
dredging  machine,  and  No.  318,860,  for  the  act  of  dredging,  are  infringed 
by  dredger  constructed  in  accordance  with  Parker  patent  No.  601,524; 
Noonan  v.  Chester  Park  Athletic  Club  Co.,  99  Fed.  94,  39  C.  C.  A.  426, 
holding  Thompson  patents  No.  332,762,  for  improvements  in  gravity  switch- 
back railways,  and  No.  362,262,  for  improvements  in  cable  railroad,  are  not 
infringed  by  Lilley  electric  railroad  patent  No.  649,700;  dissenting  opinion 
in  Cotto-Waxo  Chemical  Co.  v.  Perolin  Co.,  186  Fed.  276,  107  C.  C.  A.  373, 
majority  holding  ]Satent  on  dust-collecting  process  void  for  lack  of  novelty ; 
Simplex  Railway  Appliance  Co.  v.  Wands,  115  Fed.  521,  53  C.  C.  A.  171, 
arguendo;  Burr  v.  Duryee,  1  Wall.  673,  17  L.  Ed.  658,  ruling  similarly  as 
to  improvement  on  machinery  for  making  hat  bodies;  Case  v.  Brown,  2 
Wall.  328,  17  L.  Ed.  818,  improvement  in  corn-planting  machine;  Electric 
Signal  Co.  y.  Hall  Signal  Co.,  114  U.  S.  98,  29  L.  Ed.  09,  6  Sup.  Ct.  1076, 
improvement  in  operating  train  signals;  Taylor  v.  Garretson,  9  Blatchf. 
163,  Fed.  Cas.  13,792,  improvement  in  "mop-head";  Hill  v.  Sawyer,  24 
Blatchf.  434,  31  Fed.  286,  improvement  in  dating-stamp ;  Burden  v.  Corn- 
ing, 4  Fed.  Cas.  707,  implrovement  in  machine  for  making  horseshoes; 
Crompton  v.  Belknap  Mills,  6  Fed.  Cas.  846,  a.  c,  30  Fed.  Cas.  1067,  im- 
provement in  loom  for  weaving  colored  fabrics;  Hale  v.  Stimpson,  11  Fed. 
Cas.  188,  holding  patentee  of  wood-cutting  machine,  consisting  of  old 
parts,  cannot  enjoin  the  use  of  any  number  of  those  parts,  less  than  the 
whole;  Seymour  v.  Osborne,  21  Fed.  Cas.  1131,  denying  right  of  patentee 
to  recover  for  infringement  of  improvement  in. harvesting  machines;  Sin- 
ger V.  Walmsley,  22  Fed.  Cas.  212,  of  improvement  in  sewing-machines; 
Dederick  v.  Gardner,  50  Fed.  100,  and  Dederick  y.  Seigmund,  51  Fed.  236, 
2  C.  C.  A.  169,  improvement  in  baling-presses ;  EUert  v.  St.  Paul  Gas- 
Light  Co.|  60  Fed.  212,  holding  claim  for  invention  of  process  for  manu- 
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facture  of  gas  void  for  want  of  novelty;  Merritt  v.  Middleton,  55  Fed.  977, 
denying  right  of  patentee  of  improvement  of  eye-glass  holder  to  recover  on 
same  ground;  Parry  Mfg.  Co.  v.  Hitchcock  Mfg.  Co.,  68  Fed.  403,  ruling 
similarly  as  to  improvement  in  sulky  wagons;  Lamson  Cash  Reg.  Co.  v. 
Godehard,  59  Fed.  779,  8  C.  C.  A.  265,  as  to  improvement  in  stdre  service 
apparatus;  Stirrat  v.  Excelsior  Mfg.  Co.,  61  Fed.  981,  10  C.  C.  A.  216, 
holding,  where  device  has  been  before  used,  patent  is  limited  to  construc- 
tion described;  Wheaton  v.  Norton,  70  Fed.  843,  17  C.  C.  A.  447  (revers- 
ing 57  Fed.  927),  and  Norton  v.  Jenson,  90  ^ed.  423,  33  C.  C.  A.  141 
(affirming  81  Fed.  497),  holding  improvement  in  can-heading  machine  not 
infringed  by  second  improvement,  omitting  certain  features  of  first;  Craig 
V.  Michigan  Lubricator  Co.,  72  Fed.  177,  ruling  similarly  as  to  improve- 
ment in  ''sight-feed  lubricators";  P.  H.  Murphy  Mfg.  Co.  v.  Excelsior  Car- 
Roof  Co.,  76  Fed.  972,  22  C.  C.  A.  658,  improvement  in  car-roofs;  Adams 
etc.  Ry.  V.  Lindell  Ry.,  77  Fed.  440,  23  C.  C.  A.  223,  holding  patent  for 
car  motor  not  infringed  by  improvement  adopting  different  mode  of  mount- 
ing armature;  Campbell  Mfg.  Co.  v.  Duplex  Printing  Press  Co.,  86  Fed. 
320,  holding  noninterchangeability  of  parts  of  printing-presses  is  important 
as  tending  to  show  no  infringement  of  patent;  St.  Louis  Car-Coupler  Co. 
V.  National  Malleable  Casting  Co.,  87  Fed.  900,  31  C.  C.  A.  265,  holding 
first  improvement  on  car-couplers  not  infringed  by  second  not  comprising 
all  patents  of  first;  Overweight  etc.  Elevator  Co.  v.  I.  O.  R.  M.  Hall  Assn., 
94  Fed.  159,  36  C.  C.  A.  125,  ruling  similarly  as  to  improvement  on  ele- 
vators; Knapp  V  Morss,  150  U.  S.  229,  37  L.  Ed.  1Q62,  14  Sup.  Ct.  84, 
Smith  V.  Thompson,  38  Fed.  607,  National  Progress  etc.  Mach.  Co.  v.  John 
R.  Williams  Co.,  44  Fed.  194,  12  L.  R.  A.  110,  R  E.  Dietz  Co.  v.  C.  T. 
Ham  Co.,  58  Fed.  371, 13  C.  C.  A.  687,  and  Carter  Machine  Co.  ▼.  Hanes, 
70  Fed.  866. 

Modified  in  Tatum  v.  Gregory,  14  Sawy.  378,  41  Fed.  143,  holding  evi- 
dence of  existence  of  single  isolated  machine,  made  long  before  the  patent 
and  never  extensively  used,  is  not  sufficient  to  give  operation  to  rule. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  R.  0.  528. 

20  How.  413-427,  15  L.  Ed.  944,  imiTED  STATES  ▼.  FOSSAT. 

Jurisdiction  of  the  board  of  commlBsioners,  under  the  act  of  1B61,  and  the 
appellate  Jurisdiction  of  the  United  States  courts,  are  limited  to  the  making  of 
decisions  of  the  validity  of  Mexican  claims,  preliminary  to  their  location  and 
survey  by  the  surveyor-general  for  Oallf omla. 

Cited  in  United  States  v.  Armigo,  24  Fed.  Cas.  861,  ai^endo;  United 
States  V.  Folsom,  7  Sawy.  612,  Fed.  Cas.  16,127,  as  having  been  overruled 
by  a  later  case  between  same  parties. 

Conflicting  claims  under  Meadcan  grants  are  determinable  by  the  Federal 
courts;  a  patent  under  the  acts  providing  for  confirmation  of  such  grants  con- 
cludes only  the  United  States,  and  not  third  persons. 
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• 
Approved  in  United  States  t.  De  Rodriguez,  7  Sawy.  623,  637,  Fed.  Cas. 
14,950,  determining  dispute  as  to  boundaries;  United  States  v.  White,  28 
Fed.  Cas.  574,  arguendo. 

External  boundaries  designated  in  Mexican  grants  may  be  determined  by 
tbe  District  Court  tiom  the  SYLdence  on  file,  and  sudi  other  evidence  as  may 
be  produced  before  it. 

Approved  in  United  States  v.  Folsom,  7  Sawy.  604,  Fed.  Cas.  15,127,  and 
United  States  v.  De  Rodriguez,  7  Sawy.  629,  Fed.  Cas.  14,950,  following 
rule. 

Mexican  grant  describing  the  boundary  of  only  three  sides,  and  purporting 
to  convey  "one  league,  a  little  more  or  less,**  confirmed  for  one  league,  the 
words  "a  little  more  or  less"  being  rejected. 

Approved  in  United  States  v.  Cameron,  3  Ariz.  105,  21  Pac.  178,  holding 
16  Stat.  304,  does  not  confer  power  on  surveyor-general  or  Secretary  of 
Interior  to  reserve  from  sale  lands  claimed  to  be  within  valid  Mexican 
grant ;  The  Fossat  Case,  2  Wall.  704,  706,  17  L.  Ed.  747,  748  (but  see  dis- 
senting opinion,  p.  724,  17  L.  Ed.  754),  following  rule;  United  States  v. 
Peralta,  27  Fed.  Cas.  503,  holding  court  not  justified  in  confirming  claim 
for  five  leagues,  under  grant  calling  for  two  leagues,  "a  little  more  or  less" ; 
United  States  v.  Berreyesa,  23'  How.  500,  16  L.  Ed.  474,  affirming  decree 
of  District  Court,  confirming  grant  within  specified  boundaries. 

Distinguished  in  United  States  v.  D'Aguirre,  1  Wall.  316,  17  L.  Ed.  597, 
where  grant  did  not  specify  quantity. 

Miscellaneous.  Cited  in  United  States  v.  Fossat,  21  How.  446,  16  L.  Ed. 
186,  on  appeal  from  decree  entered  by  District  Court  conformably  to  man- 
date in  principal  case;  Waterman  v.  Smith,  13  Cal.  418,  Thornton  v.  Ma- 
honey,  24  Cal.  579,  and  Bemal  v.  Lynch,  36  Cal.  145,  to  point  that  to  render 
Mexican  grant  valid,  land  must  have  been  definitely  located. 

20  How.  427-142,  15  L.  Ed.  978,  BUYDAM  V.  WlUiIAMSON. 

Bill  of  exceptions  is  the  only  meaus  whereby  rulings  of  a  lower  court,  ad- 
mitting or  rejecting  evidence,  can  be  brought  to  the  Supreme  Court  for  revision. 
Approved  in  Storm  v.  United  States,  94  U.  S.  77, 81, 24  L.  Ed.  43,  44,  as  to 
ruling  of  court  refusing  to  admit  bond  as  evidence;  Hudson  v.  Charleston 
etc.  R.  R.  Co.,  55  Fed.  256,  but  holding  oral  testimony  cannot  be  incor- 
porated in  bill  of  exceptions  if  not  reduced  to  writing  during  trial ;  Thomp- 
son V.  Riggs,  5  Wall.  675,  18  L.  Ed.  706,  and  Sedgwick  v.  Dawkins,  16  Fla. 
201,  holding  refusal  of  court  to  instruct  jury  as  requested  can  be  reviewed 
only  on  bill  of  exceptions ;  Sowles  v.  United  States,  21  Fed.  223,  dismissing 
writ  of  error  based  upon  incomplete  record  j  Williamson  v.  Suydam,  6  Wall. 
736,  18  L.  Ed.  972,  arguendo. 

Special  verdict,  in  order  to  enable  an  appellate  court  to  act  upon  it,  must 
find  the  facts,  and  not  merely  state  the  evidence  of  facts. 
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• 
Approved  in  Towle  v.  First  Nat.  Bank,  153  Fed.  ^68,  82  C.  C.  A.  520, 
holding  special  findings  must  embrace  finding  on  every  material  issue  joined, 
otherwise  result  is  mistrial;  Tyng  v.  Qrinnell,  92  U.  S.  473,  28  L.  Ed.  785, 
and  Lynch  v.  Grayson,  7  N.  M.  36,  32  Pac.  152,  both  holding  such  verdict 
subject  to  review  only  as  to  sufficiency  of  facts,  and  not  as  to  weight  of 
evidence;  Emeric  v.  Alvarado,  64  Cal.  607,  2  Pac.  470,  to  point  that  court 
cannot  act  when  findings  of  fact  do  not  show  whether  or  not  lower  court 
had  jurisdiction;  dissenting  opinion  in  Smith  v.  Sac  Co.,  11  Wall.  161, 
20  L.  Ed.  109,  arguing  that  as  special  verdict  in  suit  on  negotiable  paper 
did  not  find  fraud  in  inception,  appellate  court  could  not  act;  Flanders  v. 
Tweed,  9  Wall.  429,  l9  L.  Ed.  679,  arguendo. 

What  special  verdict  must  contain.    Note,  24  L.  B.  A.  (N.  S.)  2,  60. 

Bill  of  ezcei»tlonB  does  not  confine  tbe  appellate  conrt  to  matters  embraced 
therein;  any  error  apparent  In  any  part  of  the  record  Is  within  the  revisory 
power  of  such  conrt. 

Approved  in  Nalle  v.  Oyster,  230  U.  S.  177,  57  L.  Ed.  1444,  33  Sup.  CI. 
1043,  applying  rule  where  demurrer  sustained  its  declaration  in  action  in 
District  of  Columbia;  Mitsui  v.  St.  Paul  Fire  etc.  Ins.  Co.,  202  Fed.  28, 
120  C.  C.  A.  280,  ruling  on  demurrer  to  complaint  need  not  be  presented 
by  bill  of  exceptions ;  Nichols  v.  Board  of  Commrs.  of  Weston  Co.,  13  Wyo. 
8,  76  Pac.  682,  where  final  judgment  not  supported  by  pleadings  or  findings, 
it  is  reversible  on  error  without  bill  of  exceptions;  Aurora  City  v.  West, 
7  Wall.  91,  19  L.  Ed.  46,  holding  bill  of  exceptions  does  not  preclude  court 
from  examining  ruling  of  lower  court,  overruling  demurrer  to  replication ; 
Metcalf  V.  Watertown,  68  Fed.  864,  16  C.  C.  A.  37,  holding  bill  of  excep- 
tions unnecessary  to  review  question  whether  jud^ent  on  agreed,  state 
of  facts  is  supported  by  those  facts ;  Clayton  v.  Smith,  1  Colo.  96,  to  review 
ruling  refusing  new  trial;  Scaife  ▼.  Western  N.  C.  Land  Co.,  87  Fed.  311, 
30  C.  C.  A.  661,  arguendo. 

Evidence,  whether  written  or  oral,  and  whether  given  to  the  conrt  or  to 
the  Jnry,  does  not  become  part  of  the  record,  unless  made  bo  by  some  regular 
proceeding  at  the  time  of  the  trial  an^  before  Judgment. 

Approved  in  Metropolitan  R.  B.  Co.  v.  Macfarland,  195  U.  S.  331,  49 
L.  Ed.  223,  25  Sup.  Ct.  28,  errors  in  refusal  of  instructions  are  not  review- 
able in  absence  of  bill  of  exceptions;  Lew  Moy  v.  United  States,  164  Fed. 
.323,  90' C.  C.  A.  254,  holding  in  case  of  right  of  Chinaman  to  remain  in 
United  States,  findings  cannot  be  reviewed  by  appellate  court  where  evi- 
dence was  not  made  part  of  record  by  bill  of  exceptions;  Continental  Gin 
Co.  V.  Murray  Co.,  162  Fed.  875,  89  C.  C.  A.  563,  applying  rule  on  appeal 
from  order  adjudging  contempt  for  violation  of  injunction  against  infrinfi^e- 
ment  of  patent ;  Baltimore  etc.  R.  R.  Co.  v.  Trustees,  91  U.  S.  130,  23  L.  Ed. 
261,  and  England  v.  Gebhardt,  112  U.  S.  565,  28  L.  Ed.  812,  5  Sup.  Ct.  288, 
both  holding  mere  fact  that  affidavits,  depositions  and  matters  of  parol 
evidence  appear  in  transcript  does  not  constitute  them  part  of  record; 
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United  States  v.  Taylor,  147  U.  S.  700,  87  L.  Ed.  887, 13  Sup.  Ct.  481,  ruling 
similarly  as  to  proceedings  before  commissioner;  Strain  ▼.  (jk)urdin,  2 
Woods,  382,  Fed.  Cas.  13,521,  holding  petition  for  writ  of  error  purporting 
to  set  forth  all  evidence  is  not  part  of  record. 

Whore  a  case  has  been  suhmltted  on 'an  agreed  statement  of  facts,  without 
the  Intenrentton  of  a  Jury,  or  when  a  verdict  has  been  taken  subject  to  the 
opinion  of  the  court,  upon  the  facts  found,  the  appellate  court  cannot  revise 
the  previous  rulings  of  the  lower  court  admitting  or  rejecting  evidence;  its  ac- 
tion must  be  confined  to  the  facts  as  agreed. 

Approved  in  In  r^  Grove,  180  Fed.  66,  103  C.  C.  A.  416,  holding  stipula- 
tion in  aid  of  writ  of  error  that  papers  mentioned  shall  constitute  record 
in  connection  with  certificate  of  clerk  as  to  true  and  faithful  copies  of 
pleadings  and  proceedings  is  sufficient  to  take  place  of  bill  of  exceptions; 
Kelsey  v.  Forsyth,  21  How.  88,  16  L.  Ed.  88,  Campbell  v;  Boyreau,  21  How. 
226,  16  L.  Ed.  96,  Rogers  v.  United  States,  141  U.  S.  555,  85  L.  Ed.  856, 
12  Sup.  Ct.  94,  Town  of  Lyons  v.  Lyons  Nat.  Bank,  19  Blatchf.  284,  8  Fed* 
372,  and  Doty  v.  Jewett,  22  Blatchf.  67, 19  Fed.  338,  all  following  rule. 

Where  the  facts  are  not  disputed,  a  statement  thereof  may  be  drawn  up 
and  entered,  and  submitted  directly  to  the  court,  or  a  general  verdict  may  be 
taken,  subject  to  the  opinion  of  the  court  upon  the  facts.  In  either  case  a  writ 
of  error  wlU  Ue  after  fln»l  Judgment. 

Approved  in  United  States  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  75,  94 
C.  C.  A.  441,  holding  where  action  at  law  in  District  Court  triable  by  jury 
under  Rev.  Stats.,  §  566,  is  by  consent  tried  without  jury,  no  question  of 
fact  or  law  is  subject  to  re-examination  in  appellate  court;  Belt  v.  United 
States,  4  App.  D.  C.  31,  holding  trial  by  jury  can  be  validly  waived  by 
accused  in  criminal  case  in  pursuance  of  statute  authorizing  it;  Baxter  v. 
Chicago  etc.  Northwestern  R.  R.  Co.,  104  Wis.  315,  80  N.  W.  647,  holding 
ri^ht  to  special  verdict  is  satisfied  by  submission  to  jury  of  sufficient 
number  of  questions  to  cover  singly  every  material  fact  in  issue ;  Mumf ord 
V.  Wardwell,  6  Wall.  433, 18  L.  Ed.  760,  entertaining  writ  of  error  to  review 
judgment  based  upon  special  verdict  in  ejectment;  Kearney  v.  Case,  12 
Wall.  281,  20  L.  Ed.  896,  asserting  right  of  parties  to  waive  jury  trial  in 
action  on  promissory  notes;  Henderson's  Distilled  Spirits,  14  Wall.  53, 
20  L.  Ed.  815,  in  proceeding  for  condemnation  of  property  seized  under 
revenue  laws;  Richmond  v.  Smith,  15  Wall.  437,  21  L.  Ed.  202,  in  action 
for  confiscation  and  destruction  of  property;  Supervisors  v.  Kennicott,  103 
U.  S.  556,  26  L.  Ed.  487,  entertaining  appeal  from  decree  in  suit  on  bonds 
submitted  on  agreed  statement  of  facts;  Murray  v.  Lovejoy,  2  Cliff.  202, 
Fed.  Cas.  9963,  in  action  of  trespass ;  Pomeroy  v.  Bank  of  Indiana,  1  Wall. 
602,  17  L.  Ed.  642,  Insurance  Co.  v.  Piaggio,  16  Wall.  387,  21  L.  Ed.  860, 
Derby  v.  Jacques,  1  Cliff.  433,  Fed.  Cas.  3817,  and  United  States  v.  Cleage,* 
161  Fed.  87,  88  C.  C.  A.  249,  all  arguendo. 


'  I 
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Demurrer  to  eYLdenco  extends  only  to  the  evidence  produced,  and  has  no 
effect  upon  the  rulings  of  the  court  as  to  the  admissibility  of  that  evidence. 

Approved  in  Southern  Ry.  Co.  v.  Leinart,  107  Tenn.  641,  64  S.  W.  900, 
holding  party  demurring  to  evidence  cannot  on  appeal  object  to  its  com- 
petency or  admissibility;  Railroad  v.  Brown,  96  Tenn.  561,  35  S.  W.  561, 
holding  demurrer  should  be  reduced  to  writing  and  incorporate  evidence 
demurred  to;  Miller  v.  Baltimore  etc.  R.  R.  Co.,  17  Fed.  Cas.  305,  arguendo. 

Demurrer  to  evidence  operates  to  take  from  the  jury  and  refer  to  the 
court  the  application  of  the  law  to  the  facts,  thus  making  the  evidence  part 
of  the  record. 

9 

Approved  in  Loeffler  v.  West  Tampa,  55  Fla.  281,  46  South.  428,  Diamond 
Rubber  Co.  v.  Wernicke,  166  Mo.  App.  130,  148  S.  W.  161,  and  Porter  v. 
Wilson,  39  Okl.  503, 135  Pac.  734,  all  following  rule;  Nashville  etc.  Ry.  Co. 
V.  Sansom,  113  Tenn.  690,  84  S.  W.  617,  under  Shannon's  Code,  §§  4689, 
4691,  where  issue  is  joined  on  demurrer  to  plaintiff's  evidence,  it  is  too 
late  after  argument  of  demurrer  for  plaintiff  to  take  nonsuit;  Van  Stone 
V.  Stillwell  etc.  Mfg.  Co.,  142  U.  S.  134,  36  L.  Ed.  963,  12  Sup.  Ct.  183, 
And  Hopkins  v.  Nashville  etc.  R.  R.  Co.,  96  Tenn.  421,  32  L.  B.  A.  359,  34 
S.  W.  1032,  defining  demurrer  to  evidence;  Summers  v.  Louisville  etc. 
R.  R.  Co.,  96  Tenn.  462,  463,  35  S.  W.  211,  holding  practice  of  demurring 
to  evidence  recognized  in  State  and  not  open  to  constitutional  objection. 

Demurrer  to  a  pleading  makes  It  part  of  the  record. 
Approved  in^  Rogers  v.  Burlington,  3  Wall.  661,  18  L.  £d.  82,  holding 
ruling  of  court  in  overruling  demurrer  to  declaration  may  be  reviewed  by 
writ  of  error  without  bill  of  exceptions;  Gould  v.  Evansville  etc.  R.  R. 
Co.,  91  U.  S.  527,  23  L.  Ed.  416,  is  to  same  effect;  Young  v.  Martin,  8  Wall. 
357,  19  L.  Ed.  419,  arguendo. 

Writ  of  error  is  an  original  writ,  and  lies  only  when  a  party  is  aggrieved 
by  some  error  in  the  foundation,  proceeding,  judgment  or  execution  of  a  suit 
In  a  court  of  record. 

Approved  in  New  Orleans  Ins.  Assn.  v.  Piaggio;  16  Wall.  386,  21  L.  Ed. 
859,  holding  writ  will  lie  to  review  decision  in  suit  on  policy  of  insurance ; 
Slaughter-House  Cases,  10  Wall.  291,  19  L.  Ed.  920,  on  point  that  service 
of  writ  operates  to  suspend  jurisdiction  of  court  to  which  it  is  addressed; 
Riggs  V.  Johnson  County,  6  Wall.  187,  18  L.  Ed.  773,  arguendo. 

Writ  of  error  operates  only  npon  the  record;  accordlni^,  where  there  is 
no  error  apparent  therein,  the  Supreme  Oonrt,  under  the  twenty-second  sec- 
tion of  the  Judiciary  Act,  is  bound  to  affirm  the  judgment  below. 

Approved  in  Cassett  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  42,  10  L.  R.  A. 
(N.  S.)  99,  81  C.  C.  A.  80,  Rev.  Stats.,  §  724,  does  not  authorize  order 
requiring  party  to  produce  books  and  papers  before  trial ;  Taylor  v.  Morton, 
2  Blacky  484,  17  L.  Ed.  278,  afiBrming  judgment  in  assumpsit  where  theVe 
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was  no  bill  of  exceptions  nor  assignment  of  error;  Pomeroy  v.  Bank  of 
Indiana,  1  Wall.  604,  17  L.  Ed.  642,  affirming  judgment  in  ejectment ;  ^he 
Eutaw,  12  Wall.  141,  20  L.  £d.  278,  denying  motion  to  dismiss  appeal  in 
admiralty  until  sbch  facts  determined;  Hanna  v.  Maas,  122  U.  S.  27,  30 
L.  Ed.  1118,  7  Sup.  Ct.  1057,  affirming  judgment  in  action  on  contract 
where  bill  of  exceptions  did  not  specify  errors;  Frisbee  v.  Timanus,  12 
Fla.  543,  where  State  court  followed  practice;  dissenting  opinion  in  Stew- 
art y.  Salamon,  97  U.  S.  364,  24  L.  Ed.  1045,  aiding  that  appeal  from 
decree  .  entered  pursuant  to  mandate  from  higher  court  ought  not  to  be 
dismissed  until  appellant  has  opportunity  to  show  error;  New  Orleans  B.  R. 
Co.  V.  Morgan,  10  Wall.  261,  19  L.  Ed.  892,  Cook  v.  Burnley,  11  Wall.  677, 
20  L.  Ed.  86,  and  dissenting  opinion  in  Underwood  v.  McVeigh,  131  U.  S. 
cxx,  21  L.  Ed.  963,  all  arguendo. 

BUI  of  exceptions  most  be  signed  aad  sealed  by  the  presiding  judge. 

Approved  in  Neely  Electric  Construction  etc.  Co.  v.  Browning,  25  App. 
D.  C.  86,  where  record,  where  jury  was  waived,  consisted  merely  of  state- 
ment of  testimony  and  proceedings  certified  by  trial  judge  to  be  accurate, 
with  no  exceptions,  there  was  no  bill  of  exceptions  and  appeal  was  dis- 
missed; Herbert  v.  Butler,  14  Blatchf.  358,  Fed.  Cas.  6397,  refusing  to 
allow  bill  to  be  filed  {wo  years  and  a  half  after  trial,  although  distinguish- 
ing principal  case  apparently  under  misapprehension  of  facts. 

Distinguished  in  Wilkins  &  Co.  v.  Hillman,  8  App.  D.  C.  475,  where 
app>ellee  conceded  that  transcript  contained  substance  of  all  testimony. 

Special  verdict  must  be  settled  by  tbe  presiding  judge  aad  filed  as  of  the 
term  when  the  trial  was  had. 

Approved  in  California  Wine  Assn.  v.  Commercial  Union  etc.  Ins.  Co., 
159  Cal.  52,  112  Pac.  860,  holding  special  verdicts  controlling  general  ver- 
dict are  properly  included  in  judgment-roll. 

Mere  report  of  judge  who  presided  at  trial  is  not  part  of  record. 
Approved  in  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  600,  603,  17  L.  Ed.  641, 
642,  holding  judge's  memoranda  of  exceptions  taken  does  not  constitute 
bill  of  exceptions;  Duncan  v.  Atchison  etc.  R.  R.  Co.,  72  Fed.  812,  19 
C.  C*  A.  202,  holding  transcript  certified  by  court  is  not  part  of  record, 
so  far  as  it  includes  matters  not  embraced  in  judgment-roll;  Sweeney  v. 
Baker,  13  W.  Va.  202,  holding  memoranda  by  judge,  noting  filing  and  over- 
ruling of  demurrer,  is  not  part  of  record;  dissenting  opinion  in  Aetna  Ins. 
Co.  V.  Boon,  95  U.  S.  140,  24  L.  Ed.  402,  arguing  that  findings  of  fact 
signed  at  subsequent  term  do  not  constitute  part  of  record. 

Supreme  Court  has  not  jurisdiction  on  error  to  State  court  unless  it  appear 

on  tbe  record  that  a  Federal  question  arose  and  was  decided  by  the  State  court. 

Approved  in  Klinger  v.  Missouri,  13  Wall.  263,  20  L.  Ed.  637,  denying 

Jorisdiction  where  it  did  not  affirmatively  appear  that  decision  of  State 
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court  involved  question  as  to  constitutionality  of  State  test  oath  act; 
Edwards  v.  Elliott, -21  Wall.  558,  22  L.  Ed.  492,  holding  questions  not  raised 
in  State  court  cannot  he  raised  on  error  in  Supreme  Court. 

Miscellaneous.  Cited  in  Eeene  Five-Cent  Sav.  Bank  v.  Reid,  123  Fed. 
226,  59  C.  C.  A.  225,  to  the  point  that  where  contract  is  one  containing 
words  which  have  become  a  rule  of  property  Federal  courts  follow  State 
decisions;  Williamson  v.  Suydam,  6  Wall.  729,  18  L.  Ed.  969;  dissenting 
opinion  in  Smith  v.  Sac  County,  11  Wall.  160,  20  L.  Ed.  109;  Stickney  v. 
Wilt,  23  Wall.  163,  28  L.  Ed.  64,  and  dissenting  opinion  in  Cleveland  Ins. 
Co,  V.  Globe  Ins.  Co.,  98  U.  S.  374,  25  L.  Ed.  204;  Talcott  v.  Township  of 
Pine  Grove,  1  Flipp.  127,  Fed.  Cas.  13,735. 

20  How.  442-448,  16  L.  Ed.  966,  BROWN  v.  WILET. 

Where  the  operation  of  a  contract  Is  clearly  settled  by  general  principles 
of  law.  It  iB  taken  to  be  the  true  intent  of  the  parties. 

Approved  in  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  828,  94  C.  C.  A.  346, 
holding  that  taking  commercial  paper  in  payment  of  debt,  or  as  collateral 
security,  is  purchase  for  value  in  ordinary  course  of  business,  and  clothes 
taker  with  protection  of  such  purchaser. 

Parol  evidence  is  inadmissible  to  vary  the  legal  import  of  a  written  agree- 
ment; accordingly,  such  evidence  is  inadmissible  to  prove  a  collateral  agree- 
ment not  to  protest  a  bill  of  exchange  until  a  certain  time. 

Approved  in  Payne  v.  Mutual  life  Ins.  Co.,  141  Fed.  345,  72  C.  C.  A. 
487,  admitting  parol  evidence  of  agent's  declarations  to  show  bona  fides 
of  contract  of  life  insurance;  Union  Selling  Co.  v.  Jones,  128  Fed.  677,  63 
C.  C.  A.  224,  holding  where  contract  for  sale  of  binder  twine  contained 
words  "quality  guaranteed,"  parol  is  inadmissible  to  show  that  such  war- 
ranty by  reason  of  prior  negotiations  between  the  parties  was  intended  to 
include  certain  representations  as  to  quality;  Levy  &  Cohn  Mule  Co.  v. 
Kauffman,  114  Fed.  175,  176,  52  C.  C.  A.  126,  holding  evidence  of  parol 
agreement  made  before  or  at  time  of  acceptance  of  drafts  is  inadmissible 
to  vary  absolute  terms  of  written  contract  made  by  acceptance  by  show- 
ing acceptance  was  conditional;  Metzerott  v.  Ward,  10  App.  D.  C.  524, 
holding  parol  evidence  inadmissible,  in  absence  of  fraud,  to  show  one  maker 
of  promissory  note  was  to  be  bound  as  indorser  only;  Jamestown  Business 
College  Assn.  v.  Allen,  172  N.  Y.  297,  92  Am.  St.  Rep.  744,  64  N.  E.  954, 
holding  where  note  was  accompanied  by  written  contract  showing  that  it 
was  given  for  scholarship  in  certain  college,  parol  is  inadmissible  to  show 
that  note  was  not  to  be  binding  if  maker  should  decide  not  to  take  instruc- 
tion; Andrus  v.  Blazzard,  23  Utah,  254,  63  Pac.  893,  refusing  parol  evi- 
dence to  show  that  mortgage  by  guardian  was  intended  to  bind  ward; 
Brown  v.  Spofford,  95  U.  S.  480,  24  L.  Ed.  609,  holding  parol  evidence 
inadmissible  to  vary  liability  on  promissory  note;  Martin  v.  Cole,  104 
U.  S.  38,  39  Am.  Bap.  118,  26  L.  Ed.  650,  refusing  to  admit  parol  evidence 
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to  show  that  indorsement  on  note  was  without  reoourse;  Richie  y.  Frazer, 
50  Ark.  396,  8  S.  W.  143,  refusing  to  admit  parol  evidence  to  modify  note 
by  showing  medium  of  payment;  Sqaier  v.  Evans,  127  Mo.  520,  30  S.  W. 
145,  refusing  to  admit  parol  evidence  to  show  that  manner  of  payment  is 
different  from  that  expressed  in  written  guaranty;  Simpson  v.  Currier, 

60  N.  H.  20,  refusing  to  admit  parol  evidence  to  show  agreement  to  sur- 
render note  upon  condition;  Woodward  v.  Foster,  18  Gratt.  210,  refusing 
to  admit  parol  evidence  to  limit  liability  of  indorser  of  bill  of  exchange; 
Martin  v.  Lewis,  30  Qratt.  684,  32  Am.  Rep.  688,  refusing  to  admit  parol 
evidence  to  show  parol  agreement  to  accept  bill  in  full  payment  of  account ; 

*  Foster  v.  Clifford,  44  Wis.  572,  28  Am.  Eep.  605,  refusing  to  admit  parol 
evidence  to  show  that  bill  was  given  and  accepted  on  unfulfilled  parol 
condition.  i 

Distinguished  in  Burke  v.  Dulaney,  153  U.  S.  232,  88  L.  Ed.  700,  14  Sup. 
Ct.  817  (reversing  2  Idaho,  691,  23  Pac.  916),  holding  in  action  on  note 
by  payee  against  maker,  parol  evidence  is  admissible  to  show  that  note 
was  given  conditionally. 

Parol  evidence  of  conditions  in  note  and  bills.    Note,  128  Am.  St.  Rep. 
621 

20  How.  448-461,  15  L.  Ed.  950,  WABNEB  Y.  NORTON. 

Where  change  of  possession  does  not  accompany  a  sale  of  personal  prop- 
arty,  it  is  prima  facie  fraudulent;  but  this  presumption  is  rebuttable. 

Approved  in  Justh  v.  Wilson,  8  Mackey  (D.  C),  531,  applying  rule  in 
case  of  sale  of  stock  to  son  by  debtor  in  failing  circumstances;  Heisch  v. 
Bell,  11  N.  M.  529,  70  Pac.  572,  bill  of  sale  given  by  debtor  to  creditor 
of  i)ersonalty  of  which  there  is  change  of  possession  is  valid  between  par- 
ties whether  same  is  acknowledged  and  recorded  or  not;  Pyedtt  v.  Powell, 

61  Fed.  555,  2  C.  C.  A.  367,  admitting  evidence  to  show  bona  fide  intent 
in  executing  chattel  mortgage;  Finding  v.  Hartman,  14  Colo.  599,  23  Pac. 
1005,  holding  contract  to  furnish  money  and  supplies,  and  in  return  to 
receive  ore  as  mined,  is  not  present  absolute  sale  and  not  within  statute 
declaring  present  sales  unaccompanied  by  possession,  conclusively  fraudu- 
lent; Nelson  v.  Good,  20  S.  C.  233,  holding  sale  of  property  by  insolvent 
debtor  may  be  shown  to  have  been  bona  fide;  In  re  Hussman,  2  Bank.  Reg. 
141,  12  Fed.  Cas.  1076,  arguendo. 

Distinguished  in  Wilson  v.  Walrath,  103  Minn.  415,  24  L.  R.  A.  (N.  S.) 
1127,  115  N.  W.  204,  holding  while  sale  of  personal  property,  leaving  pos- 
session in  vendor,  is  presumptively  void,  such  presumption  is  overthrown 
when  vendees  make  it  appear  otherwise  without  intent  to  defraud  others, 
so  owner  can  maintain  replevin;  In  re  Morrill,  2  Sawy.  360,  8  Bank.  Reg. 
120,  Fed.  Cas.  9821,  where  statute  provided  that  chattel  mortgage  should 
be  void  as  to  creditors  if  not  accompanied  by  possession. 
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Whether  presumption  of  fraud  flowing  from  re^ntion  of  chattel  by 
vendor  may  be  overcome.    Note,  24  L.  R.  A.  (N.  S.)  1143. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note,  32  L.  R.  A.  54,  58? 

Necessity  of  change  of  possession  on  sale  of  chattels.    Note,  5  E.  R.  0. 
40. 

It  l8  for  the  Jury  to  determine  whether  a  sale  of  property,  not  accompanied 
with  possession,  was  in  fact  frandnlent. 

Approved  in  Batavia  v.  Wallace,  102  Fed.  243,  42  C.  C.  A.  310,  applying  ^ 
rule  in  sale  by  trustee  in  deed  of  trust  given  to  secure  creditors;  Perea  v. 
Colorado  Nat.  Bank,  6  N.  M.  10,  27  Pac.  325,  following:  rule. 

Error  will  not  lie  to  revise  a  decision  on  a  motion  for  a  new  triaL 

Approved  in  Cambiiston  v.  United  States,  95  U.  S.  288,  24  L.  Ed.  449, 
following  rule ;  Welch  v.  County  Court-,  29  W.  Va.  68, 1  S.  E.  340,  arguendo. 

Miscellaneous.  Cited  in  Jewell  v.  Knight,  123  U.  S.  434,  31  L.  Ed.  193, 
8  Sup.  Ct.  195,  to  point  that  creditors  cannot  avoid  bona  fide  sale  and 
delivery  of  goods  in  satisfaction  of  debt;  Consolidated  Assn.  etc.  v.  Avegno, 
28  La.  Ann.  652,  erroneously. 

20  How.  461-467,  15  L.  Ed.  968,  STINSON  y.  DOU8MAN. 

Where,  in  a  contract  for  the  sale  of  lands,  the  vendor  lias  reserved  the 
right  to  rescind  and  sue  to  recover  rent  upon  failure  of  the  vendee  to  perform 
Ills  covenants,  equity  will  not  interpose. 

Approved  in  Ish  v.  Morgan,  48  Ark.  417,  3  S.  W.  442,  following  rule. 

If  a  vendor  of  land  has  reserved  the  right  to  rescind  and  sue  to  recover 
rent  upon  vendee's  failure  to  perform  his  covenants,  and  in  a  suit  brought  for 
that  purpose  the  vendee  sets  up  an  equitable  defense,  the  value  of  the  land, 
and  not  the  amount  of  the  rent,  determines  the  jurisdiction. 

Approved  in  Kirby  v.  American  Soda  etc.  Co.,  194  U.  S.  144,  48  L.  Ed. 
912,  24  Sup.  Ct.  619,  upholding  Federal  jurisdiction  where  cross-bill  seeks 
to  recover  balance  of  one  thousand  seven  hundred  dollars  due  on  con- 
tract of  exchange  where  original  bill  dismissed  on  complainant's  own 
motion  asked  cancellation  of  agreement  to  pay  two  thousalid  and  twenty- 
five  dollars;  Shappirio  v.  Goldberg,  192  U.  S.  240,  48  L.  Ed.  424,  24  Sup. 
Ct.  260,  holding  where  prayer  for  relief  is  either  for  conveyance  of  land 
with  less  than  five  thousand  dollars,  or  for  rescission  of  contract  of  sale 
and  repayment  of  purchase  money  of  over  five  thousand  dollars,  neces- 
sary amount  is  involved  to  give  Supre^me  Court  jurisdiction  of  appeal 
from  Court  of  Appeals  of  District  of  Columbia;  Squire  v.  Robertson,  191 
Fed.  738,  holding  for  purpose  of  determining  jurisdiction  of  Federal 
courtj  value  of  land   is  the  subject  of  suitj  and  not  amount  due  on  con- 


y 


83  STINSON  V.  DOUSMAN.  20  How.  461-467 

tract;  Porter  v.  Northern  Pac.  Ry.  Co.,  161  Fed.  776,  holding  upon  motion 
to  remand,  in  action  where  title  to  real  estate  is  alleged  and  trespass 
thereon  by  defendant,  praying  for  damages  and  general  relief,  and  title 
is  put  in  issue  by  defendant's  answer,  value  of  land  is  taken  into  account 
in  determining  right  of  removal;  Board  of  Trustees  v.  Berryman,  156  Fed. 
115,  holding  in  suit  to  restrain  collection  of  taxes,  value  of  amount  in 
dispute,  for  purpose  of  determining  jurisdiction  of  Federal  court,  is  not 
limited  to  amount  of  the  particular  tax,  but  is  value  of  right  of  exemp- 
tion claimed;  Morris  v.  Beaft,  146  Fed.  429,  in  suit  concerning  water 
rights  where  rigiit  to  use  of  water  exceeds  in  value  two  thousand  dollars. 
Circuit  Court  has  jurisdiction;  Greenfield  v.  United  States  Mortgagee 
Co.,  133  Fed.  787,  where  plaintiff  sued  to  quiet  title  and  to  set  aside 
trust  deed  and  to  vacate  deed  to  purchaser  under  foreclosure  of  such 
trust  deed,  but  asked  in  alternative  that  if  deeds  be  not  set  aside,  she  be 
permitted  to  redeem,  value  of  land  was  jurisdictipnal  amount;  City  of 
Ottumwa  V.  City  Water  Supply  Co.,  119  Fed.  318,  59  L.  R.  A.  604,  56 
C.  C.  A.  219,  holding  in  suit  by  taxpayer  to  enjoin  city  from  issuing  bonds, 
power  of  city  to  issue  bonds  is  matter  in  dispute  for  purpose  of  deter- 
mining amount  in  controversy,  and  not  amount  of  complainant's  tax; 
Johnston  v.  Pittsburg,  106  Fed.  754,  holding  in  suit  by  taxpayer  to  enjoin 
contract  for  public  work,  value  of  contract  and  not  amount  of  tax  com- 
plainant must  pay  is  amount  in  controversy;  State  v.  Reynolds,  256 
Mo.  721,  165  S.  W.  804,  quo  warranto  to  dissolve  a  ten  million  dollar 
corporation  supplying  nearly  all  of  city  lights  and  subject  to  five  thou- 
sand and  twenty-five  dollars  incorporation  fee,  presents  controversy  within 
jurisdiction  of  Supreme  Court;  Anderson  v.  Gerding,  3  Woods,  491,  Fed. 
Cas.  356,  asserting  jurisdiction  where  several  notes,  each  of  less  than 
jurisdictional  amount,  were  given  for  parts  of  some  consideration,  and 
judgment  on  one  would  operate  as  estoppel  and  be  decisive  oi  others; 
Dickinson  v.  Union  Mortgage  etc.  Co.,  64  Fed.  896,  where  complainant 
alleging  usury  in  note  and  mortgage,  which  was  less  than  jurisdictional 
amount,  asked  for  injunction  to  restrain  defendant  from  selling  prop- 
erty; Lanning  v.  Osborne,  79  Fed.  661,  holding,  in  action  by  receiver  of 
water  company  to  establish  right  to  fix  rates,  it  is  value  of  right,  and 
not  amount  of  difference  in  rates,  that  determines  jurisdiction;  Gartside 
V.  Gartside,  42  Mo.  App.  515,  arguendo. 

Distinguished  in  Wakeman  v.  Throckmorton,  124  Fed.  1011,  holding 
in  suit  to  foreclosure  lien,  amount  in  dispute  is  amount  sought  to  be 
recovered  under  lien;  Elgin  v.  Marshall,  106  U.  S.  581,  27  L.  Ed,  250, 
1  Sup.  Ct.  488,  in  action  at  law  on  interest  coupons  detached  from  munici- 
pal bonds ;  New  England  Mortgage  etc.  Co.  v.  Gay,  145  U.  S.  131,  36  L.  Ed. 
649,  12  Sup.  Ct.  817,  where  usurious  interest,  which  was  less  than  jur- 
isdictional amount,  was  the  sum  directly  in  dispute. 

Validity  and  effect  of  stipulation  in  contract  of  sale  of  land  giving 
parties  right  on  default  to  treat  transaction  as  lease.  Note,  Ann. 
Oas.  1912A,  677. 
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Effect  of  stipnlatdon  that  defaulting  vendee  or  mortgagor  shall  be- 
come tenant.    Note,  49  L.  B.  A.  486. 

Miscellaneous.    Cited  in  Grow  v.  Taylor,  23  N.  D.  476,  137  N.  W.  463. 

20  How.  467-486,  15  L.  Ed.  969,  SOBEBTS  V.  OOOPEB. 

After  mandate  disposing  of  first  appeal,  a  second  writ  of  error  brings  up 
for  revision  nothing  but  the  proceedings  subsequent  to  the  mandate. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  241 
U.  S.  649,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  Illinois  ex  rel.  Hunt  v.  Illinois 
C.  R.  R.  Co.,  184  U.  S.  91,  46  L.  Ed.  446,  22  Sup.  Ct.  305 ,  Stoll  v.  Loving, 
120  Fed.  806,  57  C.  C.  A.  173,  Standard  etc.  Co.  v.  Leslie,  118  Fed.  559, 
55  C,  C.  A.  323,  Matter  of  Laudy,  161  N.  Y.  434,  55  N.  E.  915,  Jones  v. 
Wilmington  etc.  R.  R.,  131  N.  C.  135,  42  S.  E.  560,  National  Bank  of 
Commerce  v.  United  States,  224  Fed.  682,  140  C.  C.  A.  219 ,  United  States 
V.  Axman,  193  Fed.  645,  113  C.  C.  A.  512,  Columbia  Chemical  Co.  v.  Duff, 
184  Fed.  878,  107  C.  C.  A.  200,  Gracey  v.  St.  Louis,  221  Mo.  6,  119  S.  W. 
950,  Dye  v.  Crary,  13  N.  M.  457,  9  L.  R.  A,  (N.  S.)  1136.  85  Pac.  1040, 
Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  147  Fed.  904,  78  C.  C.  A. 
33,  and  Leicher  v.  Keeney,  110  Mo.  App.  297,  85  S.  W.  921,  all  following 
rule;  Beiseker  v.  Moore,  174  Fed.  371,  372,  98  C.  C.  A.  272,  applying  rule 
in  action  to  Recover  damages  for  breach  of  contract  to  convey  land;  Mes- 
singer.v.  Anderson,  171  Fed.  790,  798,  96  C.  C.  A.  445,  appljdng  rule  in 
action  of  ejectment  where  title  turned  upon  proper  interpretation  of 
will;  Gila  Valley  etc.  Ry.  Co.  v.  Lyon,  9  Ariz.  220,  80  Pac.  338,  applying 
rule  where  appellate  court  has  ruled  on  sufficiency  of  evidence;  District 
of  Columbia  v.  Brewer,  32  App.  D.  C.  391,  holding  where  Supreme  Court 
of«  District  of  Columbia  reversed  judgment  of  lower  court  and  pending 
new  trial  in  lower  court  Supreme  Court  of  United  States  declared 
opinion  of  first  mentioned  court  erroneous,  notwithstanding  this  latter 
decision,  decision  of  Supreme  Court  of  District  of  Columbia  constitutes 
law  of  case;  Mangold  v.  Bacon,  237  Mo.  513,  141  S.  W.  654,  applying 
rule  in  tax  suit;  Southern  Illinois  etc.  Co.  v.  Stone,  194  Mo.  185,  92  S.  W. 
477,  applying  rule  in  condemnation  proceedings;  Wheeler  v.  Aberdeen, 
47  Wash.  410,  92  Pac.  136,  where  Supreme  Court  adjudged  city  and  its 
officers  liable  for  destruction  of  building,  city  cannot  on  subsequent  trial 
escape  liability  on  ground  that  it  was  engaged  in  performance  of  srov- 
ernmental  functions;  dissenting  opinion  in  Howell  v.  Sherwood,  242  Mo. 
556,  147  S.  W.  822,  discussing  effect  of  judgment  in  ejectment  as  bar; 
Sweet  V.  United  States,  228  Fed.  428,  arguendo;  Tyler  v.  Magwire,  17 
Wall.  284,  21  L.  Ed.  683,  holding  where,  on  first  writ  of  error.  Supreme 
Court  has  determined  legal  title  to  land  under  patent,  sufficiency  of  title 
cannot  be  questioned  on  second  writ;  Supervisors  v.  Kennicott,  94  U.  S. 
499,  24  L.  Ed.  260,  holding  where  validity  of  mortgage  has  been  deter- 
mined on  first  appeal,  question  of  bona  fides  cannot  he  raised  on  second ; 
The  Lady  Pike,  96  U.  S.  462,  24  L.  Ed.  673,  applying  rule  in  case  of  sec- 
ond appeal  from  decree  in  admiralty  on  libel  for  collision;  Stewart  v. 
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Salomon,  97  U.  8.  363,  24  L.  £cl  1046,  Chambers  y.  Smith,  30  Mo.  158, 
and  Krantz  v.  Rio  Grande  etc.  Ry.  Co.,  13  Utah,  5,  32  L.  R.  A.  829,  43 
Pae.  624,  dismissing  appeal  from  decree  passed  in  exact  accordance  with 
mandate  of  Supreme  Court;  United  States  v.  New  York  Indians,  173 
U.  S.  472,  43  L.  Ed.  769,  19  Sup.  Ct.  491,  holding  where  Supreme  Court 
has  directed  Court  of  Claims  to  enter  judgment  for  certain  amount, 
motion  filed  later  to  direct  court  to  find  further  facts  will  be  dismissed; 
Republican  Min.  Co.  v.  Tyler  Min.  Co.,  79  Fed.  735,  25  C.  C.  A.  178,  hold- 
ing where  title  to  mineral  claim  has  been  settled  on  first  writ,  it  cannot 
be  questioned  on  second;  Oregon  etc.  Nav.  Co.  v.  Balfour,  90  Fed.  301, 
33  C.  C.  A.  57,  holding  where  appellate  court  has  determined  right  of 
libelant  for  collision  to  recover,  question  cannot  be  reviewed  on  appeal 
from  subsequent  decree  of  lower  court  fixing  amount;  Mutual  etc.  Life 
Assn.  V.  Beatty,  93  Fed.  754,  35  C.  C.  A.  573,  affirming  judgment  on  second 
appeal  involving  same  questions;  Kinsbury  v.  Buckner,  70  111.  517,  hold- 
ing former  adjudication  of  State  Supreme  Court,  on  appeal  from  de- 
cree of  partition,  conclusive  on  second  appeal;  Dodge  v.  Gaylord,  53  Ind. 
369,  and  Brad  en  v.  Graves,  85  Ind.  96,  holding  where  cause  is  remanded 
for  new  trial  and  submitted  to  jury  on  same  facts,  and  verdict  reached 
in  conformity  with  mandate,  appeal  will  not  lie;  Metropolitan  Bank  v. 
Taylor,  62  Mo.  339,  refusing  to  reconsider  question  as  to  liability  of 
married  woman's  separate  estate;  Gwin  v.  Waggoner,  116  Mo.  151,  22 
S.  W.  711,  holding  where  appellate  court  has  decided  that  deed  is  prima 
facie  evidence  that  transaction  was  sale,  question  cannot  be  raised  on 
second  appeal;  dissenting  opinion  in  Grumley  v.  Webb,  48  Mo.  594,  ar- 
guing that  matters  presented  on  second  appeal  embraced  practically 
all  those  heard  on  first;  Kingsbury  v.  Buckner,  134  U.  S.  670,  38  L.  Ed. 
1056,  10  Sup.  Ct.  644,  Great  Western  Tel.  Co.  v.  Bumham,  162  U.  S. 
344,  40  L.  Ed.  993,  16  Sup.  Ct.  852,  Sanderson  v.  Sanderson,  20  Fla.  299, 
and  Akerly  v.  Vilas,  24  Wis.  174,  1  Am.  Rep.  173,  all  arguendo. 

Distinguished  in  Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  U.  S. 
284,  41  L.  Ed.  1005,  17  Sup.  Ct.  574,  to  cases  where,  upon  second  appeal, 
certiorari  has  issued  to  bring  up  entire  record. 

Modified  in  Boone  v.  Shackleford,  66  Mo.  497,  and  Sparks  v.  Brown,  46 
Mo,  App.  534,  both  holding  Missouri  court  may,  at  second  appeal,  consider 
questions  raised  at  first,  if  injustice  will  not  result;  Burns  v.  Ledbetter, 
56  Tex.  284,  is  to  same  effect,  stating  rule  in  Texas. 

Decision  of  appellate  court  upon  sufficiency  of  evidence  to  prove  fact 
in  controversy  as  res  judicata  on  second  appeal.    Note,  Ann.  Gas. 
.792. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,  84 
L.  R.  A.  323,  331. 

Deposition  of  an  oflLcer  of  the  Land  Department,  showing  the  opinions  of 
otber  land  olficers  as  to  the  practice  of  the  department,  and  of  the  attorney 
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general  on  the  qnestionB  of  law  arising  in  a  case,  cannot  be  read  to  the  Jury  as 
evidence  of  the  law  of  the  case. 

Cited  in  Sweet  v.  United  States,  228  Fed.  425,  arguendo. 

Maintenance  and  champerty.    Note,  15  Am.  Dec.  817. 

Validity  of  deed  of  property  of  which  grantor  is  disseised.    Note, 
55  Am.  Dec.  414. 

Right  of  grantee  of  land  held  in  adverse  possession  to  sne  to  recover 
same  from  adverse  holder.    Note,  Ann.  Oas.  1915D,  527. 

Effect  of  conveyance  of  land  held  adversely.    Note,  35  L.  B.  A.  (N.  S.) 
732,  763. 

Invalidity  of  champertous  agreement  or  one  for  compounding  a  felony. 
Note,  6  E.  R.  0.  390. 

Ancient  rule  which  prohibited  the  sale  of  pretended  titles  and  held  the 
conveyance  to  a  third  person  of  lands  in  the  possession  of  anotlier,  claiming 
adversely,  to  be  an  act  of  maintenance,  is  not  in  force  in  Michigan. 

Approved  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  R.  R.  Co., 
199  U.  S.  252,  50  L.  Ed.  178,  26  Sup.  Ct.  25,  conveyance  by  disseizin  is 
valid  in  District  of  Columbia;  Casserleigh  v.  Wood,  14  Colo.  App.  270, 
59  Pac.  1026,  holding  where  plaintiff  supplied  documentary  evidence 
necessary  to  establish  citizenship  of  locator  of  mine  in  which  defendants 
claimed  interest,  and  agreed  to  pay  expenses  of  litigation  for  contingent 
fee,  payable  out  of  recovery,  agreement  was  not  within  Gen.  Stats.,  §  815 ; 
Matthews  v.  Hevner,  2  App.  D.  C.  357,  holding  that  deed  made  by  party 
out  of  possession  is  not  necessarily  void  for  that  reason;  Byrne  v.  Kansas 
City  etc.  R.  R.  Co.,  56  Fed.  47,  followed  under  statute  of  Tennessee; 
Ross  V.  Fort  Wayne,  64  Fed.  1007,  12  C.  C.  A.  627,  followed  in  Indiana; 
Currency  Min.  Co.  v.  Bentley,  10  Colo.  App.  275,  50  Pac.  921,  followed 
in  Colorado;  Richardson  v.  Rowland,  40  Conn.  571,  followed  in  Connecti- 
cut; Duke  V.  Harper,  2  Mo.  App.  9,  followed  in  Missouri;  Brown  v.  Bigne, 

21  Or.  265,  28  Am.  St.  Rep.  755,  28  Pac.  13,  followed  in  Oregon;  Board 
of  Commissioners  v.  Jameson,  86  Ind.  161,  holding  rnle^  in  force  in  Indi- 
ana, but  modified  by  statute. 

Distinguished  in  Johnson  v.  Van  Wyck,  4  App.  D.  C.  315,  41  L.  R.  A. 
520,  and  in  Peck  v.  Henrich,  6  App.  D.  C.  283,  both  holding  deed  from 
client  to  lawyer  reciting  agreement  for  former  to  conduct  lawsuit  and 
receive  one-third  of  land  conveyed  is  champertous  and  void;  Peck  v.  Hen- 
rich,  167  U.  S.  630,  42  L.  Ed.  305,  17  Sup.  Ct.  929,  where  suit  arose  in 
jurisdiction  where  common  law  in  force. 

Miscellaneous.  Cited  in  State  v.  Jennings,  47  Fla.  321,  35  South.  993, 
reciting  history  of  case;  Cook  v.  Burnley,  11  Wall.  674,  20  L.  Ed.  85,  to 
point  that  where  lower  court  commits  error  in  executing  mandate  of  appel- 
late court,  second  writ  of  error  will  lie. 
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20  How.  486-498,  15  L.  Sd.  984,  INGBAHAM  v.  DAWSON. 

Intervener,  vtho  Iulb  bis  claim  In  a  suit  between  other  parties  decided 
against  blm,  cannot  afterward  bring  solt  against  those  parties  on  the  claim; 
his  only  remedy  is  by  appeal  from  the  Judgment. 

Approved  in  Lang  v.  Choctaw  etc.  R.  Co.,  160  Fed.  364,  87  C.  C.  A.  307, 
holding  defendants  having  by  their  intervening  petition  become  parties  to 
suit  and  filed  their  claim  in  Federal  court,  that  court  could  enjoin  their 
later  dependent  suit  in  State  court. 

20  How.  49^-600,  15  L.  Ed.  989,  SEGEBSOIT  v.  SCATHEWB. 

Promise  to  pay,  made  by  the  Indorser  of  a  note,  to  the  holder,  before 
maturity,  fixes  his  liability,  and  waives  demand  and  notice. 

Approved  in  Markland  v.  McDaniel,  51  Kan.  353,  20  L.  R.  A.  96,  32  Pac. 
1115,  Seldner  v.  Mount  Jackson  Nat.  Bank,  66  Md.  494,  69  Am.  Rep.  192, 
8  Atl.  264,  and  State  Bank  v.  Bartle,  114  Mo.  283,  21  S.  W.  818,  all  follow- 
ing rule. 

Denied  in  Farwell  v.  St.  Paul  Trust  Co.,  45  Minn.  498,  22  Am.  St.  Rep. 
746,  48  N.  W.  327. 

Promise  by  an  indorser  to  pay  a  note,  made  after  maturity,  and  with  knowl- 
edge that  presentment  had  not  been  made,  waives  the  defense  of  want  of  de- 
mand and  notice. 

Approved  in  Dewey  v.  Sibert,  21  S.  D.  483,  16  Ann.  Gas.  161,  113  N.  W. 
722,  Yeager  v.  Farwell,  13  Wall.  13,  20  L.  Ed.  478,  Boiling  v.  McKenzie, 
89  Ala.  475,  7  South.  659,  Curtis  v.  Sprague,  51  Cal.  241,  Allen  v.  Harrah, 
30  Iowa,  369,  Martin  v.  Lennon,  19  Minn.  74,  Salisbury,  v.  Renick,  44  Mo. 
559,  and  Mensel  v.  Semple,  48  Wis.  90,  4  N.  W.  113,  all  following  rule. 

Distinguished  in  Mechanics'  etc.  Savings  Bank  v.  Katterjohn,  137  Ky.  434, 
Ann.  Oaa.  1912A,  489,  125  S.  W.  1074,  holding  under  statute  of  Kentucky 
that  promise  to  renew  note  after  maturity  by  accommodation  indorser  does 
not  constitute  waiver  of  failure  to  give  him  notice  of  dishonor;  Jordan  v. 
Reed,  77  N.  J.  L.  594,  71  Atl.  284,  holding  even  where  defendant  and  others 
have  received  property  of  maker  of  note  on  agreement  to  take  care  of  it, 
and  at  maturity  or  after  maturity  defendant  admitted  responsibility,  action 
cannot  be  maintained  against  him  alone ;  Sebree  etc.  Bank  v.  Moreland, 
96  Ky.  157,  29  L.  R.  A.  311,  28  S.  W.  154,  holding  rule  inapplicable  in  case 
of  indorser  for  accommodation;  Ball  v.  Greaud,  14  La.  Ann.  303,  74  Am. 
Dec.  432,  under  facts. 

What  will  excuse  notice  to  indorser.    Note,  14  Am.  Dec.  189. 

Necessity  for  new  consideration  to  support  waiver  of  lack  of  notice 
of  dishonor,  or  subsequent  promise  by  indorser.  Note,  29  L.  R.  A. 
810. 

Bills  and  notes— implied  waiver  of  presentment  and  notice  by  indoi*ser 
before  maturity.    Note,  38  L.  R.  A.  (N.  S.)  640. 
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20  How.  501-606, 15  L.  Ed.  1002,  MABKS  ▼.  DZOKSON. 

Under  acts  of  Oongrem  of  1830,  1832,  1834,  tlie  holder  of  a  certificate  of 
pre-emption  and  location  could  assign  It  after- entry  at  tliq  land  office. 

Approved  in  Midway  Co,  v.  Eaton,  79  Minn.  454,  82  N.  W.  S65,  deter- 
mining rights  of  half-breed  scripee;  Steinspring  v.  Bennett,  16  La.  Ann. 
202,  holding  patent,  when  obtained,  inured  to  benefit  of  assignee;  Eellom 
V.  Easley,  2  Abb.  (U.  S.)  665,  1  Dill.  287,  Fed.  Cas.  7668,  construing  stat- 
utfi  declaring  that  transfers  of  land  before  issue  of  patent  shall  be  void. 

20  How.  506>511,  15  L.  Ed.  976,  SEli^EN  v.  BC7EB8. 

Party  seeking  to  enforce  a  note  and  mortgage  executed  by  an  unlettered 
man,  who  can  neither  read  nor  write,  is  bound  to  flhow  that  he  understood  the 
object  and  import  of  the  writings  executed  by  him. 

Approved  in  Green  v.  Wilkie,  98  Iowa,  80,  60  Am.  St.  Rep.  188,  36 
L.  R.  A.  442,  66  N.  W.  1048,  setting  aside  note  and  mortgage  in  absence 
of  such  proof;  Smith  v.  Occidental  etc.  S.  S.  Co.,  99  Cal.  47i,  34  Pac.  87, 
/  ruling  similarly,  where  person  was  induced  to  sign  paper  releasing  com- 
pany from  liability  for  injuries  caused  by  negligence;  May  v.  Seymour, 
17  Fla.  741,  743,  setting  aside  lease  in  absence  of  such  proof;  Trambly  v. 
Ricard,  130  Mass.  261,  holding  parol  evidence  admissible  to  show  that 
contract  for  purchase  of  furniture  was  misunderstood  by  illiterate  person 
who  signed ;  Butler  v.  Richmond  etc.  R.  R.  Co.,  88  Ga.  599, 15  S.  E.  670,  and 
Smith  V.  Royal  Highlanders,  96  Neb.  797, 148  N.  W.  954,  both  arguendo. 

Distinguished  in  Smith  v.  Cox,  9  Or.  480,  upholding  refusal  of  instruc- 
tion that  if  defendant  when  he  signed  bond  was  unlettered  and  old,  plain- 
tiff must  show  that  bond  was  read  to  defendant  and  explained  to  him  and 
that  he  fully  understood  its  meaning  and  import;  Johnson  v.  Merry  Mount 
Granite  Co.,  53  Fed.  571,  holding  defense  that  signature  to  contract  was 
procured  by  fraud,  cannot  be  set  up  in  action  at  law. 

When  it  is  shown  by  competent  testimony  that  an  unlettered  man  under- 
stood the  object  and  import  of  a  note  and  mortgage  executed  by  him,  parol  evi- 
dence is  inadmissible  to  vary  the  contract  embodied  therein. 

Approved  in  Fowler  v.  Pendleton,  121  Md.  301,  88  Atl.  125,  holding  that, 
upon  parol  evidence,  mortgage  regular  in  form,  properly  executed  and  duly 
recorded,  will  not  be  held  to  be  deed;  Modern  Woodmen  of  America  v. 
Kozak,  63  Neb.  156,  88  N.  W.  251,  holding  in  action  on  insurance  policy, 
proofs  of  loss  made  to  the  company  by  beneficiary  are  admissible  in  evi- 
dence subject  to  explanation,  to  extent  that  they  contain  admissions  against 
interest;  Brummond  v.  Krause,  8  N.  D.  577,  80  N.  W.  688,  canceling  deed 
made  by  illiterate  and  aged  parents  to  adult  child  where  consideration  was 
grossly  inadequate,  although  deed  had  been  read  to  parents;  Hyde  v.  Ten- 
winkel,  26  Mich.  95,  holding  parol  evidence  inadmissible  to  show  note  was 
intended  to  be  conditional. 
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20  How.  511-522,  15  L.  Ed.  1005,  AHL  T.  JOHNSON. 

Spedflc  performance  of  a  contract  to  convey  land  will  be  decreed  if  the 
▼endee  has  made  part  payment,  entered  Into  possession  and  made  improve- 
ments, although  the  final  payment  was  not  made  within  the  time  mentioned  in 
the  contract,  if  there  is  nothing  to  show  that  time  was  an  essential  element. 

Approved  in  Chapman  etc.  Land  Co.  v.  Wilson,  91  Ark.  39,  120  S.  W. 
394,  holding  that  nature  of  contract  to  construct  drainage  ditch  is  such 
that  it  is  not  essential  that  completion  should  be  in  prescribed  time ;  King- 
ston V.  Waiters,  14  N.  M.  372,  93  Pac.  701,  holding  even  where  contract, 
required  to  be  in  writing,  is  verbally  changed  as  to  time  of  payment,  court 
of  equity  will  order  performance  where  refusal  would  permit  fraud  to  be 
committed;  Robinson  v.  Collier,  63  Tex.  Civ.  290,  115  S.  W.  917,  holding 
that  where  one  agrees  to  sell  and  one  to  buy  land  within  specified  time, 
if  abstract  shows  good  title,  time  is  not  necessarily  of  essence  of  contract 
in  absence  of  provision  to  that  effect ;  McLean  v.  Windham  Light  etc.  Co., 
85  Vt.  182,  81  Atl.  619,  holding  in  seeking  the  intention  of  the  parties  as 
to  whether  time  was  to  be  of  essence  of  contract,  regard  was  to  be  had 
to  its  subject  matter;  Cheney  v.  Libby,  134  U.  S.  78,  83  L.  Ed.  823,  10  Sup. 
Ct.  502,  holding  where  payment  of  purchase  price  of  land  within  time 
specified  was  prevented  by  vendor,  specific  performance  will  be  decreed; 
Steele  v.  Branch,  40  Cal.  11,  13,  holding  where  vendees  covenant  to  satisfy 
mortage,  and  contract  stipulates  that  in  ease  of  default  it  shall  be  void, 
time  is  not  essential;  Love  v.  Watkins,  40  Cal.  572,  6  Am.  Rep.  537,  and 
Green  v.  Jones,  76  Me.  570,  both  arguendo. 

20  How.  622-523,  16  L.  Ed.  1009,  MOBELAND  T.  PAGE. 

Sapreme  Oonrt  has  no  Jurisdiction  to  review  the  decision  of  a  State  court 
on  a  question  of  boundary  between  parties  claiming  mider  patents  from  the 
United  States. 

Approved  in  Dower  v.  Richards,  151  U.  S.  668,  38  L.  Ed.  309,  14  Sup.  Ct. 
456,  following  rule;  Chapman  &  Dewey  Land  Co.  v.  Bigelow,  206  U.  S.  45, 
51  L-  Ed.  956,  27  Sup.  Ct.  679,  appljdng  rule  u-pon  writ  of  error  to  review 
decision  of  State  court  dismissing  bill  to  remove  cloud  on  title  to  lands 
under  water. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  S.  A.  533. 

20  How.  523-527,  15  L.  Ed.  1010,  McFAUL  v.  BAMSET. 

Federal  courts  are  not  bound  to  adopt  the  practice  of  State  courts,  by 
which  law  and  cMnulty  are  amalgamated. 

Approved  in  Western  Union  Tel.  Co.  v.  Aldridge,  219  Fed.  838,  135 
C  C.  A.  506,  holding  Federal  courts  are  not  amenable  to  statutes  or  rules 
of  State  courts  adopted  in  pursuance  to  conformity  act;  Monte^  v. 
Owen,  14  Blatchf.  325,  Fed.  Cas.  9722,  refusing  to  follow  State  practice  in 
pleading;  Loring  v.  Downer,  McAll.  364,  365,  Fed.  Cas.  8513,  refusing  to 
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enforce  equity  right  in  common-law  form;  Fami^y.  Tesson,  1  Black,  315, 
17  L.  Ed.  69,  arguendo. 

Error  will  not  lie  to  review  a  ruling  refusing  to  grant  t  continuance  and 
change  the  yenue. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Elliott,  102  Fed-  99,  42  C.  C.  A.  188, 
refusing  to  review  order  denying  continuance;  Kennon  v.  Gilmer,  131 
U.  S.  24,  33  L.  Ed.  112,  9  Sup.  Ct.  697,  as  to  change  of  venue;  Texas  etc. 
Ry.  Co.  V.  Nelson,  50  Fed.  815,  816,  1  C.  C.  A.  688,  Drexel  v.  True,  74  Fed. 
13,  20  C.  C.  A.  265,  and  Baker  v.  Texarkana  Nat.  Bank,  74  Fed.  601,  20 
C.  C.  A.  545,  as  to  continuance.  ^ 

Miscellaneous.  Cited  in  Green  v.  Custard,  23  How.  486,  16  L.  Ed.  472, 
discussing  State  systems  of  pleading  generally. 

20  How.  527-630,  15  L.  Ed.  991,  BEEB8  v.  STATE  OF  ABKAKSAS. 

Sovereign  cannot  be  sued  without  its  consent  and  permission;  but  it  may 
waive  this  privilege  and.  permit  itself  to  be  made  defendant  in  a  suit  by  indi- 
viduals or  by  another  State. 

Approved  in  Smith  v.  Reeved,  178  U.  S.  440,  44  L.  Ed.  1143,  20  Sup.  Ct. 
921,  holding  under  Cal.  Pol.  Code,  §  3669,  State  treasurer  can  be  sued  by 
taxpayer  for  recovery  of  State  taxes  only  in  State  courts ;  Interstate  Const. 
Co.  V.  Regents  of  University,  199  Fed.  512,  holding  where  State  has  waived 
privil^es  of  not  being  subject  to  suit  in  Federal  court,  it  may  waive  it 
when  it  creates  body  corporate  with  power  to  sue  and  be  sued  generally; 
Farmers'  Nat.  Bank  v.  Jones,  105  Fed.  462,  holding  suit  to  compel  State 
officers  to  do  acts  which  would  impise  contractual  pecuniary  liability  on 
State  is  suit  against  State;  Pitcock  v.  State^  91  Ark.  539,  134  Am.  St.  Rep. 
88,  121  S.  W.  747,  holding  suit  to  restrain  State  penitentiary  board  is  suit 
against  State  and  cannot  be  maintained  despite  prior  decision  of  State 
Supreme  Court  to  contrary ;  Belt  v.  United  States,  4  App.  D,  C.  31,  holding 
trial  by  jury  can  be  validly  waived  by  accused  in  criminal  case  in  pursuance 
of  statute  authorizing  such  waiver ;  Claussen  v.  City  of  Luveme,  103  Minn. 
495, 14  Ann.  Gas.  673, 14  L.  R.  A.  (N.  S.)  198, 115  N.  W.  644,  holding  State 
is  not  liable  for  torts  committed  by  public  officers,  save  in  definitely  ex- 
cepted classes  of  cases;  Ex  parte  Hudson,  3  Okl.  Cr.  404,  107  Pac.  736, 
holding  where  accused  fails  to  follow  requirements  of  statute  for  dis- 
qualifying judge,  he  waived  his  right  for  change  and  cannot  attack  validity 
of  judgment;  dissenting  opinion  in  Morrell  v.  Phoenix,  16  Ariz.  519,  520, 
147  Pac.  736,  8  N.  C.  C.  A.  349,  majority  holding  municipality  not  liable 
for  injuries  to  its  employees ;  Galbes  v.  Girard,  46  Fed.  501,  dismissing  suit 
against  State  in  absence  of  law  authorizing  suits;  State  ex  rel.  v.  Burke, 
33  La.  Ann.  512,  dismissing  suit  against  State  treasurer  on  ground  that  it 
was  in  effect  aj^ainst  State;  People  ex  rel.  v.  Butler,  2  Neb.  6,  holding  me- 
chanic's lien  law  inapplicable  to  buildings  erected  by  State ;  liador  v.  Baker, 
39  N.  J.  L.  50,  holding  creditor  of  State  cannot  attach  funds  in  hands  of 
treasurer;  American  Dock  etc.  Co.  v.  Trustees,  32  N.  J.  Eq.  434^  denying 
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right  of  mortgagor  to  enjoin  enforcement  of  mortgage  held  by  State;  Moore 
V.  Tate,  87  Tenn.  744,  10  Am.  St.  Rep.  728,  11  S.  W.  939,  holding  person 
sued  on  note  by  State  cannot  set  off  claim  on  bond  coupon ;  Thebo  v.  Choc- 
taw Tribe,  66  Fed.  376,  13  C.  C.  A.  619,  holding  Indian  tribe  exempt  from 
suit  in  absence  of  act  of  Congress;  Sargent  v.  Gilford,  66  N.  H.  643,  27 
Atl.  307,  holding  town  can  be  sued  only  as  provided  by  legislature ;  dissent- 
ing opinion  in  United  States  v.  Lee,  106  U.  S.  227,  27  L.  Ed.  184,  1  Sup.  Ct. 
266,  majority  holding  that  rule  has  no  application  where  officers  are  sued 
to  recover  land  held  by  them  for  United  States;  dissenting  opinion  in 
Chaffraix  v.  Board  of  Liquidation,  11  Fed.  654,  majority  upholding  suit 
to  enjoin  State  officers  from  diverting  tax  fund  collected  to  pay  bonds; 
Mehlin  v.  Ice,  56  Fed.  19,  6  C.  C.  A.  403,  and  Wooster  v.  Plymouth,  62 
N.  H.  204,  both  argruendo.  ^ 

When^ction  against  officers  deemed  against  State.    Note,  44  L.  R.  A. 
(N.  S.)  191. 

Law  providing  tliat  BtBXe  may  be  sued  in  certain  cases  is  not  contract; 
accordingly,  law  permitting  salts  on  State  bonds  may  be  changed  or  modified 
pending  trial. 

Approved  in  Smith  y.  Reeves,  178  U.  S.  441,  448,  44  L.  Ed.  1143,  1146, 
20  Sup.  Ct.  921,  holding  under  Cal.  Pol.  Code,  §  3669,  State  treasurer  may 
be  sued  by  taxpayer  for  recovery  of  State  taxes  only  in  State  courts; 
McDowell  V.  Fuller,  183  Mich.  646,  160  N.  W.  364,  upholding  statute  taking 
away  statutory  privilege  of  suing  warden  of  State  prison  in  his  official 
capacity ;  Wheeler  v.  Public  School  Board  of  Control,  137  Mich.  292,  109 
Am.  St  Bep.  681, 100  N.  W.  394,  upholding  act  of  1903,  repealing  authoriza- 
tion of  school  board  of  control  to  sue  and  be  sued,  as  applied  to  contract 
entered  into  prior  to  repeal;  Matter  of  Hoople,  179  N.  Y.  312,  72  N.  E, 
230,  under  Laws  1900,  p.  916,  requiring  application  for  refund  of  tax  to 
be  made  in  two  years,  application  by  executor  in  October,  1903,  for  vaca- 
tion of  order  of  November  29,  1895,  assessing  transfer  tax,  is  barred; 
State  V.  Murray,  79  S.  C.  336,  60  S.  E.  936,  holding  State  Dispensary  Com- 
mission was  representative  of  State;  State  v.  King,  64  W.  Va.  598,  63 
S.  E.  490,  upholding  laws  forfeiting  lands  for  nonentry  on  tax-books;  dis- 
senting opinion  in  South  Dakota  v.  North  Carolina,  192  U.  S.  342,  48  L.  Ed. 
471,  24  Sup.  Ct  286,  majority  upholding  Supreme  Court's  jurisdiction 
over  suit  by  one  State  to  enforce  payment  of  bonds  of  another  State, 
secured  by  shares  of  stock  owned  by  debtor  State;  In  re  Ayers,  123  U.  S. 
505,  31  L.  Ed.  229,  8  Sup.  Ct.  183,  and  Hans  v.  Louisiana,  134  U.  S.  17, 
S3  L.  Ed.  848, 10  Sup.  Ct.  508,  both  following  rule ;  Ex  parte  State,  52  Ala. 
236,  236,  23  Am.  Rep.  571,  672,  granting  mandamus  to  compel  court  to  dis- 
miss case  pending  upon  repeal  of  law ;  State  v.  Bank  of  Tennessee,  3  Baxt. 
408,  refusing  to  allow  bank  to  file  cross-bill  in  suit  by  State  for  dissoltition ; 
State  V.  Sneed,  9  Baxt.  476,  holding  mandamus  will  not  issue  to  compel 
tax  collector  to  receive  bank  notes  for  taxes,  after  repeal  of  law  making 
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them  so  receivable;  Texas  etc.  Ry.  Co.  v.  Jarvis,  80  Tex.  46i,  15  S.  W. 
1091,  and  Thomson  v.  Baker,  90  Tex.  168,  38  S.  W.  22,  dismissing  suits 
against  State  on  land  certificates;  Ball  v.  Halsell,  161  U.  S.  83,  40  L.  Ed. 
625,  16  Sup.  Ct.  557,  United  States  v.  Parrott,  McAll.  321,  Fed.  Gas.  15,998, 
Maury  v.  Coijamonwealth,  92  Va.  314,  23  S.  E.  758,  and  Brown  v.  Gates, 
16  W,  Va.  151,  all  arguendo. 

20  How.  5SO-532,  15  L.  Ed.  993,  BANK  OF  WASHINGTON  ▼.  ABKANSAa 

Sovereign  cannot  be  sued  In  its  own  or  any  other  courts,  without  its  con- 
sent; accordingly,  suit  on  State  bonds  was  dismissed. 

Approved  in  State  ex  rel.  v.  Jumel,  38  La.  Ann.  340,  following  rule; 
State  ex  rel.  v.  Burke,  33  La.  Ann.  504,  511,  512,  and  Board  of  Public 
Works  V.  Gannt,  76  Va.  461,  both  holding  State  officer  not  liable  to  suit 
involving  State  money  in  his  hands;  dissenting  opinion  in  Morrel]  v. 
Phoenix,  16  Ariz.  520,  147  Pac.  736,  8  N!  C.  C.  A.  350,  majority  holding 
municipality  not  liable  for  injuries  to  its  employee. 

20  How.  532-534,  15  L.  Ed.  1012,  BABTON  ▼.  FOB8TTH. 

Exceptions  must  be  taken  at  the  trial;  accordingly,  exception  to  a  luHng 
on  a  motion  made  after  verdict  and  Judgment  can  bring  np  neither  that  ruling 
nor  rulings  previously  made. 

Approved  in  Greene  v.  United  States,  154  Fed.  412,  413,  85  C.  C.  A.  251, 
applying  rule  to  ruling  on  instructions  in  criminal  case ;  dissenting  opinion 
in  Owens  v.  United  States,  130  Fed.  286,  64  C.  C.  A.  525,  majority  con- 
sidering, on  appeal,  in  criminal  case,  exceptions  to  instructions  handed 
to  clerk  after  jury  sent  out ;  New  Orleans  etc.  R.  R.  Co.  v.  Jopes,  142  U.  S. 
22,  35  L.  Ed,  922,  12  Sup.  Ct.  110,  and  Hall  v.  Harris,  2  S.  D.  333,  50  N.  W. 
98,  both  arguendo. 

20  How.  535-541,  15  L.  Ed.  1013,  WILLIAMS  T.  aiBBE& 

Assignee  of  a  claim  against  a  foreign  government,  to  which  a  third  person 
establishes  a  better  right,  is  to  be  treated  as  a  trustee  for  the  latter,  and 
entitled  to  compensation  for  his  efforts  In  enforcing  the  daim  against  the 
government. 

Approved  in  Armstrong  v.  Ashley,  204  U.  S.  285,  61  L.,Ed.  488,  27  Sup. 
Ct.  270,  holding  one  claiming  ownership  to  land  in  bad  faith  in  ejectment 
suit  is  not  entitled  to  recover  for  money  expended  on  such  land;  Mclntire 
V.  Pryor,  10  App.  D.  C.  440,  holding  occupants  of  property  under  deed 
fraudulently  procured,  entitled  to  accounting  for  compensation  for  improve- 
ments where  claim  is  made  against  them  for  rents;  Locke  v.  Cope,  94  Kan. 
142,  146  Pac.  418,  holding  trustee  under  deed  entitled  to  fees  as  attorney 
in  litigation  concerning  property  deeded;  Hunter  v.  Coe,  12  N.  D.  517, 
97  N.  W.  873,  decreeing  specific  performance  of  contract  for  sale  of  realty 
on  reimbursement  of  purchaser  from  vendor  for  improvements  made  in 
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good  faith;  Snnter  v.  Sunter,  190  Mass.  457,  77  N.  E.  498,  arguendo; 
Canal  Bank  v.  Hudson,  111  U.  S.  83,  28  L.  Ed.  360,  4  Sup.  Ct.  312,  holding 
person  in  possession,  under  defective  title,  may  claim  reimbursement  for 
improvements  made  by  him;  The  Advance,  72  Fed.  792,  19  C.  C.  A.  192, 
person  defending  suit  against  vessel  for  owner  is  entitled  to  compensation 
therefor. 

Distinguished  in  Davis  v.  Gemmel,  73  Md.  541,  21  Atl.  715,  holding  rule 
inapplicable  where  party  acts  with  knowledge  of  facts. 

Explained  in  Anderson  v.  Reid»,  14  App.  D.  C.  73,  75,  79,  81,  82,  holding 
occupant  evicted  by  lawful  owner  in  ejectment  suit  in  which  latter  claimed 
no  mesne  profits  cannot  sue  owner  in  equity  for  improvements  in  absence 
of  fraud. 

Allowance  for  improvements  by  occupant  of  land.    Note,  2  Am.  Dec. 
725. 

Bights  of  purchasers  who,  by  reason  of  void  sales,  have  paid  off 
claims  on  real  estate.    Note,  SO  Am.  Dec.  177. 

Miscellaneous.  Cited  in  Randolph  v.  Scruggs,  190  U.  S.  539,  47  L.  Ed. 
1171,  23  Sup.  Ct.  712,  as  to  effect  of  bankruptcy  on  prior  acts  of  assignee 
under  insolvency  laws;  Sawyer  v.  Gray,  205  Fed.  162,  application  not  clear; 
Mayer  v.  White,  24  How.  320,  16  L.  Ed.  658,  as  being  one  of  a  series  of 
cases  involving  same  claim. 

20  How.  541-6^  15  li.  Ed.  1016,  WHYTE  v.  GIBBEB. 

Objection  to  Jurisdiction  comes  too  late  if  made  for  tbe  flxst  time  in  an- 
swer to  a  bill  of  revivor  or  after  the  cause  has  been  remaijded  to  the  lower 
court. 

Approved  in  Illinois  ex  rel.  Hunt  v.  Illinois  Cent.  R.  R.  Co.,  184  U.  S. 
92,  46  L.  Ed.  447,  22  Sup.  Ct.  306,  holding  on  second  appeal  nothing  decided 
at  former  appeal  will  be  reviewed;  Tyler  v.  Magwire,  17  Wall.  283,  21 
Ifl.  Ed.  583,  holding,  where  appellate  court  has  determined  question  of 
title,  it  cannot  be  raised  again  after  cause  remanded;  Hardenbergh  v. 
Kay,  151  U.  S.  118,  38  L.  Ed.  95,  14  Sup.  Ct.  306  (affirming  13  Sawy.  162, 
33  Fed.  814),  holding,  after  cause  remanded,  change  of  parties  cannot 
affect  jurisdiction;  Goodnow  v.  DoUiver,  26  Fed.  470,  is  to  same  effect, 
holding  substitution  of  administrator,  after  death  of  party,  cannot  give 
right  to  remove  cause ;  Dexter  v.  Sayward,  84  Fed.  304,  holding  lower  court 
4;annot  disregard  appellate  court's  decision  in  favor  of  jurisdiction. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,   84 
L.  R.  A.  334. 

Bill  of  reviyor  is  a  continuance  of  the  original  suit,  and  the  residence  of  the 
parties  at  the  time  It  is  filed  is  immaterial  if  Jurisdiction  properly  attached  to 
original  suit. 

Cited  in  In  re  Sabin,  18  Bank.  Reg.  158,  21  Fed.  Cas.  123,  arguendo. 
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20  How.  54S-^2,  16  L.  Ed.  1017,  SSTOW  ▼.  HZLL^ 
Not  cited. 

20  How.  552-666,  15  L.  Ed.  1020,  HOLOOMBE  ▼.  McKUSIOK. 

Federal  courts  cannot  review  on  error  interlocutory  orders  or  ndlngs  on 
demurrers  not  final,  although  territorial  statutes  allow  appeals  in  such  cases  to 
'  the  territorial  Supreme  Court. 

Approved  in  Southern  R.  R.  Co.  v.  Postal  Telegraph  Cable  Co.,  179  I^.  S. 
643,  46  L.  Ed.  866,  21  Sup.  Ct.  260,  holding  writ  of  error  does  not  lie  in 
condemnation  proceedings  when  order  was  made  appointing  commissioners 
to  assess  damages;  Sheppy  v.  Stevens,  200  Fed.  947,  119  C.  C,  A.  330, 
holding  that  ruling  on  demurrer  to  one  cause  of  action,  where  second  cause 
is  answered,  is  not  reviewable  until  final  judgment;  Carmichael  v.  City  of 
Texarkana,  116  Fed.  847,  64  L.  B.  A.  179,  68  L.  R.  A.  911,  holdings  decree 
which  retains  or  dismisses  defendants  who  are  charged  to  be  jointly  liable 
with  other  defendants  is  not  final  appealable  decree;  Southern  Ry.  Co.  v. 
Postal  Tel.  Cable  Co.,  93  Fed.  396,  35  C.  C.  A.  366,  holding  order  appointing 
commissioner  to  assess  damages  is  not  appealable;  Greeley  v.  Winsor,  1  ' 
S.  D.  629,  48  N.  W.  218,  arguendo. 

Judgment  on  demurrer  and  motion  to  strike  out  is  not  final  Judgment,  to 
which  writ  of  error  will  lie,  if  issuable  allegations  remain. 

Approved  in  Commercial  National  Bank  v.  Consumers*  Brewing  Co.,  16 
App.  D.  C.  195,  applying  rule  where  judgment  is  on  demurrer  to  one  of 
two  counts;  Houston  v.  Brown,  5  Ind.  Ter.  376,  82  S.  W.  780,  holding 
order  sustaining  separate  demurrer  of  two  defendants,  no  disposition  being 
made  as  to  other  defendant,  is  not  final  order,  and  therefore  not  appeal- 
able ;  Luxton  v.  North  River  Bridge,  147  U.  S.  341,  37  L.  Ed.  196,  13  Sup. 
Ct.  368,  holding  order  appointing  commissioner  to  assess  damages  is  not 
final  judgment;  Hohorst  v.  Hamburg- American  Packet  Co.,  148  U.  S.  265, 
37  L.  Ed.  446,  13  Sup.  Ct.  591,  nor  is  decree  dismissing  action  as  to  one 
of  several  defendants;  Harden  v.  Campbell  etc.  Mfg.  Co.,  67  Fed.  812,  15 
C.  C.  A.  26,  holding  duress  in  action  for  infringement  of  patent,  based  on 
several  claims,  is  not  final  until  disposed  of  by  accounting;  Eastman  v. 
Gurrey,'14  Utah,  172,  46  Pac.  828,  holding  order  vacating  judgment  on 

motion  for  new  trial  is^not  final. 

\ 

20  How.  566-657,  15  L.  Ed.  1021,  McOABOO  ▼.  OHAFliAN. 

Order  on  motion  to  quash  writ  of  execution  is  not  final  Judgment,  review- 
able by  Supreme  Court. 

Approved  in  Loeber  v.  Schroeder,  149  U.  S.  585,  37  L.  Ed.  869,  13  Sup. 
Ct.  936  (reprinted  in  76  Md.  352),  and  The  Elmira,  16  Fed.  135,  136,  137, 
both  following  rule;  United  States  v.  Abatoir  Place,  106  U.  S.  162,  27 
L.  Ed.  129,  1  Sup.  Ct.  171,  ruling  similarly  as  to  order  refusing  to  grant 
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certificate  of  reasonable  seizure  in  suit  for  violation  of  revenue  laws; 
United  States  v.  Arnold^  69  Fed.  991^  16  C.  C.  A.  676,  and  Anglo-American 
Land  etc.  Co.  v.  Cheshire  Provident  Inst.,  134  Fed.  166,  both  arguendo. 

Distinguished  in  Stroheim  v.  Deimel,  77  Fed.  804,  23  C.  C.  A.  467,  hold- 
ing order  to  discharge  person  confined  under  ca.  sa.  is  final,  and  appeal 
will  lie  therefrom. 

Disapproved  in  Ex  parte  Flippin,  94  U.  S.  360,  24  it,  Ed.  195,  so  far  as 
it  implies  that  mandamus  will  lie  to  compel  an  inferior  court  to  reverse  its 
decision. 

Miscellaneous.  Cited  in  King  v.  Davis,  137  Fed.  233,  as  recognizing 
power  of  Federal  courts  to  vacate  judgments  of  former  term. 

20  How.  658-571,  15  L.  Ed.  994,  IBVIME  ▼.  MAB8HALL. 

Person  purchasing  as  agent  for  and  with  the  money  of  another,  and  tak- 
ing title  in  his  own  name,  holds  as  trustee  for  the  latter,  although,  under  the 
laws  of  the  tenltorj  where  the  land  is  situated,  there  can  be  no  resulting  trust 
in  such  a  case. 

Approved  in  United  States  v.  Colorado  Anthracite  Co.,  226  U.  S.  223, 
56  li.  Ed.  1065,  32  Sup.  Ct.  617,  holding  one  for  whom  entryman  obtains 
allowance  for  entry  and  to  whom  latter  gives  quitclaim  deed  is  an  assign, 
and  entitled  to  recover  purchase  price  if  entry  cannot  be  confirmed ;  Copper 
River  Min.  Co.  v.  McClellan,  2  Alaska,  144,  applying  rule  to  location  of 
mining  claims;  Thompson  v.  Burk,  2  Alaska,  262,  where  defendant  located 
placer  claim  but  made  no  discovery,  and  plaintiff  made  subsequent  reloca- 
tion, and  thereafter,  without  notifjdng  defendant  of  fact,  contracted  with 
him  to  dig  discovery  shaft  on  claim  in  which  gold  discovered,  discovery 
inured  to  perfect  defendant's  senior  claim;  Card  v.  Cerini,  86  Wash.  421, 
160  Pao.  610,  where  entr3mian  married  after  entry  but  before  final  proofs, 
land  was  not  community  property ;  Felix  v.  Patrick,  146 .  U.  S.  327,  36 
L.  Ed.  725,  12  Sup.  Ct.  866,  following  rule;  Columbus  Co.  v.  Hurford,  1 
Neb.  160,  holding  agent  purchasing  for  corporation  holds  for  its  benefit; 
Partee  v.  Thomas,  11  Fed.  773,  and  German  Land  Assn.  v.  SchoUer,  10 
Minn.  339,  both  arguendo. 

Criticised  in  Irvine  v.  Marshall,  7  Minn.  298. 

Resulting  trust  arising  from  purchase  of  land  by  agent  in  his  own 
name.    Note,  5  Ann.  Oas.  255. 

Disposition  and  regulation  of  public  lands  is  exclusively  a  power  of  the, 
Federal  government,  which  cannot  be  influenced  or  interfered  with  by  State  or 
territorial  legislation.  . 

Approved  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  336,  338, 
holding  private  rights  in  public  lands  of  United  States  in  Utah  cannot  be 
acquired  under  State's  power  of  eminent  domain;  Peyton  v.  Desmond,  129 
Fed.  10,  63  C.  C.  A.  661,  State  statute  purporting  to  regulate  effect  of  Land 
Department's  final  receipts  does  not  aiOEect  rights  of  grantees  from  United 
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States;  Haggerty  y.  Annison,  133  La.  343,  62  South.  947,  and  Riggio  v. 
McNeely,^35  La.  396,  65  South.  553,  both  holding  that  as  statutes  of  limi- 
tation do  not  run  against  United  States,  they  do  not  begin  to  run  against 
patentee  of  public  lands  until  patent  issues;  dissenting  opinion  in  Kean 
V.  Caltunet  Canal  Co.,  190  U.  S.  479,  485,  487,  503,  47  L.  Ed.  1144.  1147, 
1148,  1154,  23  Sup.^Ct.  659,  662;  663,  669,  majority  determining  rights  of 
Indiana  under  swamp-land  act  of  September  28,  1850;  Qibson  v.  Chouteau, 
13  Wall.  104,  20  L.  Ed.  538  (reversing  39  Mo.  587),  and  McGannon  v. 
Straightlege,  32  Kan.  526,  4  Pac.  1043,  both  holding  adverse  possession  of 
lands,  for  period  prescribed  by  State  law,  before  issue  of  patent,  cannot 
bar  ejectment  founded  on  patent  subsequently  issued;  Van  Brocklin  t. 
Tennessee,  117  U.  S.  168,  29  L.  Ed.  851,  6  Sup.  Ct.  679,  United  States  lands 
are  not  subject  to  taxation  under  State  laws ;  David  v.  Bickabaugh,  32  lowa^ 
543,  nor  to  State  registration  laws;  State  v.  Central  Pacific  R.  R.  Co.,  21 
Nev.  254,  30  Pac.  687,  holding  State  can  tax  public  lands  only  as  authorized 
by  Congress;  Hyde  v.  Holland,  18  Or.  334,  22  Pac.  1105,  arguendo. 

Applicability  of  State  community  property  laws  to  realty  acquired  from 
Federal  government.    Note,  26  L.  R.  A.  (N.  S.)  1118. 

Power  of  xmited  States  oyer  public  lands  is  absolute,  irrespective  of  the 
situs  of  such  lands. 

Approved  in  United  States  v.  Hanson,  167  Fed.  889,  93  C.  C.  A.  371, 
holding  mere  occupation  of  public  land  with  intention  of  acquiring  it  under 
homestead  law  gives  occupant  no  rights  against  United  States;  Shannon 
V.  United  States,  160  Fed.  874,  88  C.  C.  A.  52,  holding  public  lands  in  Mon- 
tana were  not  subject  to  its  stock  and  fence  laws ;  State  v.  Jones,  143  Iowa, 
404,  122  N.  W.  243,  holding  title  to  swamp-land  remains  in  United  States 
until  patent  issues  to  State;  Lux  v.  Haggin,*69  Cal.  340,  10  Pac.  722, 
Thorp  V.  Freed,  1  Mont.  680,  and  Van  Sickle  v.  Haines,  7  Nev.  262,  284, 
all  holding  water  rights  on  public  lands  determinable  by  United  States 
laws  and  not  by  State  laws;  Russell  v.  Lowth,  21  Minn.  170,  18  Am.  Rep. 
892,  United  States  may  exempt  homestead  entries  from  liability  on  prior 
debts  of  settler;  Paige  v.  Peters,  70  Wis.  182,  5  Am.  St.  Rep.  157,  35  N.  W. 
329,  holding  vendor  of  machinery  placed  on  homestead,  to  which  patent 
has  not  issued,  cannot  claim  lien  on  land  for  price. 

Distinguished  in  Buchser  v.  Buchser,  231  U.  S.  161,  58  L.  Ed.  168,  34 
Sup.  Ct.  46,  holding  that  after  title  of  entryman  is  complete,  land  is  subject 
to  State  legislation  as  to  whether  it  is  separate*  or  community  property. 

Jurisdiction  of  Federal  courts  is  commensilrate  with  erery  right  and  duty 
created,  declared  or  necessarily  implied,  by  and  under  the  Federal  Constitution 
and  laws. 

Approved  in  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  127,  28  L.  R.  A. 
561,  63  N.  W.  594,  holding  Federal  courts  have  exclusive  jurisdiction  of 
cases  under  interstate  commerce  law. 
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Common-law  casoi,  under  the  Constltiitlon,  are  those  suite  In  which  legal 
lights  arte  ascertained  and  determined,  in  contradistinction  to  those  where  equi- 
table rights  are  alone  recognized  and  equitable  remedies  are  administered. 
Cited  in  Ex  parte  Tweedy,  22  Fed.  88,  arguendo. 

Equity  cases,  under  the  Constitution,  are  those  suits  in  which  relief  is 
sought  according  to  the  principles  and  practice  of  the  equity  Jurisdiction  as 
established  in  English  jurisprudence. 

Approved  in  Luria  v.  United  States,  231  U.  S.  28,  68  L.  Ed.  107,  34 
Sup.  Ct.  10,  holding  proceeding  to  cancel  certificate  of  naturalization  is 
suit  in  equity,  and  defendant  is  not  entitled  to  trial  by  jury;  In  re  E.  T. 
Kenney  Co.,  136  Fed.  464,  beneficial  interest  of  assignors  in  net  proceeds 
of  claims  against  insolvent  corporation,  assigned  to  committee  after  admin- 
istration of  trust  by  committee,  not  provable  in  bankruptcy;  Bell  v.  St. 
Louis  etc.  R.  R.  Co.,  34  La.  Ann.  794,  arguendo. 

Question  whether  title  to  public  lands  has  passed  from  the  TTnited  States 
is  to  be  resolved  by  United  States  laws. 

Approved  in  Wood  v.  Pittman,  113  Ala.  212,  20  South.  973,  holding 
patent  necessary  to  pass  title,  and  person  claiming  under  certificate  of 
entry  has  no  right  as  against  holder  of  patent;  Waters  v.  Bush,  42  Iowa, 
256,  United  States  laws  determine  right  to  assign  military  land  warrants. 

Practice  and  opinions  of  land  ol&cers  cannot  control  the  action  or  opinion 
of  a  court  in  determining  the  rights  of  persons  claiming  title  under  the  United 
States. 

Approved  in  Paine  v.  Foster,  9  Okl.  275,  60  Pac.  29,  setting  aside  rejec- 
tion of  homesteader's  claim  by  Interior  Department  because  of  fraud; 
Merrill  v.  Hartwell,  11  Mich.  202,  holding  cancellation  of  military  land 
warrant  by  commissioner  of  pensions  on  ground  of  fraud  not  conclusive. 

Miscellaneous.  Cited  in  Larriviere  v.  Madegan,  1  Dill.  468,  Fed.  Cas. 
8096,  to  point  that  defendant  in  ejectment  in  United  States  court  cannot 
set  up  equitable  title. 

20  How.  571-580,  16  L.  Ed.  1022,  SAMPSON  ▼.  PEASLEE. 

Actual  sailing  date  of  a  vessel  is  the  date  which  determines  the  value  of 
goods  for  the  purpose  of  levying  duties. 

Approved  in  Lawrence,  Son  &  Gerrish  v.  United  States,  127  Fed.  752, 
69  C.  C.  A.  614,  holding  date  of  consular  certificate  of  invoice  is  only  prima 
facie  evidence  of  date  of  exportation;  Irvine  v.  Redtield,  23  How.  171, 
16  L.  Ed.  419,  and  Detrick  v.  Balfour,  7  Sawy.  353,  8  Fed.  471,  both  follow- 
ing rule. 

Appraisement  made  in  usual  mode  Is  conclusive  upon  the  importer. 
Approved  in  Eamshaw  v.  United  States,  146  U.  S.  66,  36  L.  Ed.  889,  13 
Rup.  Ct.  15,  ruling  similarly  as  to  reappraisement  under  act  of  Congress; 
V— 7       ' 
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Passavant  v.  United  States,  148  U.  8.  221,  87  L.  Ed.  429,  13  Sup.  Ct.  575, 
holding  Circtdt  Court  has  no  jurisdiction  to  reverse  decision  of  appraisers 
made  in  pursuance  of  law;  Tznaga  v.  Peaslee,  1  Cliff.  499,  Fed.  Cas.  18,196, 
holding,  if  samples  selected  by  appraisers  were  fairly  drawn,  exception 
cannot  be  made  to  method. 

Miscellaneous.  Cited  in  Belcher  ▼.  Linn,  24  How.  525,  16  L.  Ed.  758,  to 
point  that  where  appraisers'  report  is  ambiguous,  parol  evidence  is  ad- 
^lissible  to  explain  it  by  showing  manner  of  appraisement;  United  States 
V.  Schoverling,  146  U.  S.  81,  36  L.  Ed.  895, 13  Sup.  Ct.  26,  application  not 
apparent. 

20  How.  581-683^  15  L.  Ed.  1000,  EX  PABTE  RANSOM  ▼.  OITT  OF  NEW 


Miscellaneous.  Cited  in  State  v.  District  Court,  42  Mont.  505,  Ann.  Gas. 
1912B,  246,  113  Pac.  474,  construing  order  setting  aside  judgment ;  Fisher 
V.  The  Plymouth,  9  Fed.  Cas.  137,  reference  is  apparently  to  Taylor  v. 
Carryl,  20  How.  583. 

20  How.  583-617,  16  L.  Ed.  1028,  TATLOB  ▼.  OAEBTL. 

Courts  of  the  United  States  are  bound  to  give  preference  to  sach  prin- 
\  dples  and  methods  of  procedure  as  shall  serve  to  conciliate  the  distinct  and 

independent  tribunals  of  the  States  and  of  the  Union,  so  that  they  may  oo-oper- 
ate  as  harmonious  members  of  a  Judicial  system  coextenslye  with  the  United 
^  States. 

Approved  in  In  re  Matthews,  122  Fed.  251,  refusing  to  discharge  on 
habeas  corpus.  State  officer  arrested  under  State  court  process  for  shooting 
deserter  from  army  while  trying  to  escape ;  Evans  v.  Corman,  115  Fed.  402, 
holding  Federal  courts  cannot  enjoin  sale  of  estate  lands  ordered  by 
Arkansas  probate  court  to  pay  judgments  against  estate;  Phelps  v.  Mu- 
tual Reserve  Fund  Life  Assn.,  112  Fed.  464,  61  L.  R.  A.  717,  50  C.  C.  A. 
339,  holding  Federal  court  cannot  enjoin  receiver  appointed  by  State  court 
of  concurrent  jurisdiction  from  acting  under  such  appointment,  where  no 
prior  Federal  jurisdiction  is  claimed,  on  ground  of  State  court's  want  of 
jurisdiction;  In  re  Bradley,  96  Fed.  971,  refusing  to  discharge,  on  habeas 
corpus,  one  arrested  by  State  authorities  for  crime,  on  ground  that  it  was 
committed  within  limits  of  ground  over  which  United  States  has  exclusive 
jurisdiction ;  August  v.  Gilmer,  53  W.  Va.  67,  44  S.  E.  144,  holding  property 
levied  upon  under  fieri  facias  is  in  custody  of  law,  and  court  has  power 
by  attachment,  punishment  for  contempt,  and  writ  of  restitution  to  main- 
tain its  jurisdiction  against  its  own  officers,  parties  and  other  persons; 
Ex  parte  Royall,  117  U.  S.  252,  29  L.  Ed.  871,  6  Sup.  Ct.  740,  New  York 
V.  Eno,  155  U.  S.  95,  39  L.  Ed.  82,  15  Sup  Ct.  32,  Nesbit  v.  Hert,  91  Fed. 
124,  and  In  re  Reynolds,  20  Fed.  Cas.  605,  606,  holding  that  while  a  Federal 
court  may  release,  on  habeas  corpus,  a  person  committed  for  violating 
a  State  law,  which  is  itself  repugnant  to  the  Federal  Constitution,  it  is  not 
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bound  to  do  so,  but  may  allow  the  State  court  to  proceed  to  a  decree,  and 
leave  the  person  to  his  remedy  by  writ  of  error ;  State  v.  Burke,  35  La.  Ann. 
188,  holding  that  State  court  would  not  order  the  payment  of  an  entire 
fund  to  one  claimant,  while  others  were  claiming  part  of  the  same  fund 
in  the  Supreme  Court  of  the  United  States  under  writ  of  error  operating 
as  a  supersedeas. 

Property  once  selced  on  mesne  or  final  process  remains  in  custodia  legls, 
and  Is  not  liable  to  be  taken  on  other  process  in  the  hands  of  a  different  ofil- 
cer;  a  fortiori  If  that  ofllcer  be  acting  under  another  jurisdiction.  Rule  applied 
In  denying  the  authoxlty  of  a  United  States  marshal  to  seize  a  vessel  held  by 
a  sheriff  under  attachment  from  a  State  court. 

Approved  in  Sharp  v.  Bonham,  213  Fed.  667,  following  rule;  Wabash  R. 
Co.  V.  Adelbert  College,  208  U.  S.  54,  52  L.  Ed.  886,  28  Sup.  Ct.  182,  holding 
that  possession  of  property  in  Federal  court  carries  with  it  exclusive  juris- 
diction which  continues  after  property  passes  out  of  its  possession,  and 
anyone  asserting  any  matters,  i'eserved  in  its  decree,  against  property, 
must  pursue  his  remedy  in  said  Federal  court;  Louisville  Trust  Co.  v. 
Knott,  191  U.  S.  233,  48  L.  Ed.  162,  24  Sup.  Ct.  119,  holding  where  Circuit 
Court  has  jurisdiction  and  appoints  receiver,  question  of  jurisdiction  under 
Judiciary  Act  of  1891,  c.  517,  cannot  on  intervention  of  receiver*appointed 
by  State  court  be  decided  and  certified  directly  to  Supreme  Court  to  ascer- 
tain priority  of  jurisdiction ;  Jackson  v.  Parkersburg  etc.  Ry.  Co.,  233  Fed. 
789,  holding  as  between  State  and^  Federal  courts,  the  court  first  seizing 
property  has  exclusive  jurisdiction,  regardless  of  prior  institution  of  suit 
in  other  court ;  Callahan  v.  United  States,  195  Fed.  926,  115  C.  C.  A.  612, 
holding  same  rule  of  comity  prevails  in  criminal  cases ;  The  Casco,  230  Fed. 
930,  and  In  re  Hughes,  170  Fed.  811,  both  holding  possession  of  vessels 
in  custody  of  court  in  bankruptcy  proceeding  cannot  be  disturbed  by  mar- 
shal in  admiralty  proceedings  without  court's  permission;  Interstate  Ry. 
Co.  v.  Philadelphia  etc.  Ry.  Co.,  164  Fed.  771,  holding  Federal  court  will 
not  appoint  receivers  where  suit  in  rem  is  pending  in  State  court  over  same 
property ;  The  J.  R.  Langdon,  163  Fed.  475,  90  C.  C.  A.  18,  holding,  where 
in  creditor's  suit  libelants  had  intervened  and  set  up  lien  which  was 
decided  against  them,  it  was  res  judicata  in  their  subject  suit  in  rem  in 
admiralt}'  to  enforce  same  lien;  New  Orleans  v.  Howard,  160  Fed.  398, 
87  C.  C.  A.  345,  holding  where  suit  had  been  begun  and  custody  taken  of 
proi)erty  by  Federal  court,  it  could  enjoin  State  court  from  proceeding  in 
suit  regarding  or  affecting  such  property;  In  re  Eppstein,  156  Fed.  43, 
17  L.  B.  A.  (N.  S.)  465,  84  C.  C.  A.  208,  a  tax  lien  cannot  be  converted 
into  fall  title  by  procurement  of  tax  deed  on  property  in  course  of  adminis- 
tration in  bankruptcy  court;  Fountain  v.  624  Pieces  of  Timber,  140  Fed. 
382,  where  deputy  sheriff  having  writ  of  attachment  went  to  raft  in  boat 
but  did  not  take  possession,  no  valid  levy  made  as  against  subsequent 
seizure  by  marshal  under  admiralty  process;  In  re  Porterfield,  138  Fed. 
197,  where  deed  of  trust  executed  by  bankrupt  to  wife  was  recorded  less 
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than  four  months  prior  ^  State  suit,  but  more  than  four  months  prior 
to  bankruptcy  proceedings,  petitioning  creditors  not  entitled  to  distribu- 
tion of  fund  under  State  law  declaring  preferences  void;  The  Jonas  H. 
French,  119  Fed.  464,  holding  vessel  in  custody  of  Circuit  Court's  receiver 
cannot  be  seized  under  process  from  District  Court  in  suit  in  rem  to  en- 
force demand  arising  prior  to  receiver's  appointment;  In  re  Shoemaker, 
112  Fed.  650,  holding  where  bankruptcy  court  will  not  interfere  with  exe- 
cution by  State  issued  prior  to  petition  in  bankruptcy;  Phelps  v.  Mutual 
Resei-ve  Fund  Life  Assn.,  112  Fed.  465,  468,  61  L.  R.  A.  717,  50  C.  C.  A. 
339,  holding  Federal  court  will  not  enjoin  State  court  receiver  from  acting 
under  appointment  of  court  of  concurrent  jurisdiction,  i^bere  no  priority 
in  claimed,  merely  on  ground  of  want  of  jurisdiction  to  make  appointment ; 
Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  6,  holding  Federal  court  having 
priority  of  jurisdiction  will  protect  it  by  injunction;  Marden  v.  Starr,  107 
Fed.  201,  holding  under  Burns'  Rev.  Stats.  Ind.  1894,  §§1286,  1287,  any 
person  other  than  defendant  to  writ  of  attachment  may  sue  sheriff  in 
replevin  where  sheriff  acting  under  attachment  has  wrongfully  seized  prop- 
erty of  such  person;  In  re  Endl,  99  Fed.  916,  holding  on  petition  of  bank- 
ruptcy trustee,  constable  seizing  bankrupt's  assets  in  hands  of  trustee  will 
be  ordered  to  restore  them;  The  Marion,  99  Fed.  450,  holding  vessel  and 
cargo  cannot  be  libeled  for  salvage  so  as  to  dispossess  customs  officers 
holding  same  under  customs  liaws ;  Jordan  v.  Taylor,  98  Fed.  645,  holding 
prior  to  executor's  rendering  final  count  Federal  court  will  not  entertain 
bill  by  cestui  que  trust,  under  trust  fund  comprising  residuum  of  estate, 
to  set  aside  executor's  sale;  In  re  Schloerb,  97  Fed.  327,  holding  Federal 
court  will  enjoin  disposition  by  sheriff  under  State  process  of  assets  of 
bankrupt  included  in  schedule,  though  at  time  of  seizure  no  trustee  had 
been  appointed;  In  re  Cobb,  96  Fed.  823,  holding  creditor  of  bankrupt 
holding  securities  as  collateral  is  entitled  to  be  paid  in  full  out  of  pro- 
ceeds of  securities;  Keegan  y.  King,  96  Fed.  760,  holding  where  bank- 
ruptcy trustee  has  taken  possession  of  scheduled  assets,  stranger  claiming 
title  thereto  cannot  sue  trustee  in  State  court  to  establish  his  title;  Ayei-s 
V.  Farwell,  196  Mass.  350,  82  N.  E.  36,  holding  court  which  first  obtains 
possession  of  property  acquires  jurisdiction ;  Mishawaka  Mfg.  Co.  v.  Powell, 
98  Mo.  App.  540,  72  S.  W.  725,  holding  property  in  hands  of  officers  of 
bankruptcy  court  is  in  custodia  legis;  Leign  v.  Green,  62  Neb.  354,  89 
Am.  St.  Rep.  760,  86  N.  W.  1097,  holding  holder  of  tax  lien  may  foreclose 
it  in  State  court  notwithstanding  pendency  of  action  between  other  par- 
ties in  Federal  court  wherein  such  lands  have  been  attached;  Coffin  v. 
Harris,  141  N.  C.  710,  6  L.  R.  A.  (N.  S.)  624,  54  S.  E.  438,  applying  rule 
where  property  was  attached  and  taken  into  possession  of  Federal  court; 
French  v.  White,  78  Vt.  96,  2  L.  R.  A.  (N.  S.)  804,  62  Atl.  36,  property 
vesting  in  bankruptcy  trustee  under  Federal  law  is  not  subject  to  State 
attachment;  Henderson  v.  Henrie,  61  W.  Va.  190,  11  Ann.  Gas.  741,  56 
S.  E.  371,  holding  where,  under  decree  in  bankruptcy  proceedings,  land  is 
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sold,  State  court  is  without  jurisdiction  to  ^njoin  execution  Si  'deed ;  dis- 
senting opinion  in  In  re  Delk'a  Estate,  2  Ind.  Ter.  579,  52  S.  W.  55,  ma- 
jority holding  act  Congress  May  2,  1890,  in  reference  to  Cherokee  cfti^ena* 
does  not  prohibit  jurisdiction  to  Federal  courts  in  matters  of  prdbate 
when  such  citizens  are  creditors  or  distributees. 

The  rule  stated  in  the  syllabus  protects  the  possession  of  a  sheriff  under 
attachment  or  execution  from  interference  by  an  assignee  in  bankruptcy 
appointed  under  United  States  laws  (Conner  v.  Long,  104  U.  S.  234,  26 
L.  Ed.  726,  Johnson  v.  Bishop,  Woolw.  327,  Fed.  Cas.  7373,  and  Townsend 
V.  Leonard,  3  DilL  371,  Fed.  Cas.  14,117) ;  and  that  of  a  marshal  from 
interference  by  an  assignee  appointed  by  a  State  court  (Parks  v.  Wilcox, 
Q  Colo.  490) ;  possession  by  a  sheriff  under  a  writ  of  attachment  cannot 
be  disturbed  by  a  writ  of  replevin  from  a  Federal  court  (Melvin  v.  Robin- 
son, 31  Fed.  635,  and  Porter  v.  Davidson,  62  Fed.  627) ;  nor  can  property 
replevied  in  a  State  court  be  subsequently  replevied  in  a  Federal  court 
(Domestic  etc.  Soc.  v.  Hinman,  2  McCrary,  545,  549,  13  Fed.  163,  166), 
even  though  the  property  has  been  released  on  a  forthcoming  bond  (United 
States  V.  Dantzler,  3  Woods,  722,  Fed.  Cas.  14,917) ;  and  the  possession 
of  a  marshal  under  a  writ  of  attachment  from  a  Federal  court  is  a  good 
defense  to  an  action  of  replevin  in  a  State  court  (Freeman  v.  Howe,  24 
How.  454,  16  L.  Ed.  750,  reversing  14  Gray,  571,  573,  Covell  v.  Heyman, 
111  U.  S.  177,  28  L,  Ed.  891,  4  Sup.  Ct.  355,  and  Booth  v.  Ableman,  16  Wis. 
463,  84  Am.  Dec.  712) ;  and  if  a  State  court  deprives  him  of  his  possession, 
he  may  recover  the  property,  or  the  value  thereof,  if  a  return  cannot  be 
had  (Lewis  v.  Buck,  7  Minn.  119,  82  Am.  Dec.  77).  In  Tefft  v.  Sternberg, 
40  Fed.  4,  5,  5  L.  R.  A.  223,  it  was  held  that  while  a  sheriff  was  in  pos- 
session of  property  for  the  purpose  of  foreclosing  a  mortgage,  the  State 
court  had  complete  jurisdiction,  and  a  Federal  court  could  not  appoint 
a  receiver  to  take  charge  of  the  surplus.  A  receiver  appointed  in  one 
State  cannot  maintain  replevin  in  a  Federal  court  to  compel  the  delivery 
to  him  of  property  previously  attached  in  another  State  (Hale  v.  Bugg, 
82  Fed.  37).  Where  a  State  officer  had  seized  liquors  under  a  State  law, 
it  was  held  in  Senior  v.  Pierce,  31  Fed.  627,  628,  that  he  was  not  liable 
for  contempt  in  refusing  to  obey  a  writ  of  replevin  issuing  from  a  Federal 
court. 

In  Missouri  it  has  been  held  that  a  sheriff  holding  property  under  a 
writ  of  attachment,  and  awaiting  judgment,  cannot  seize  and  sell  the  same 
property  under  a  special  execution  from  another  court,  in  proceedings  com- 
mence^  later  (Metzner  v.  Graham,  57  Mo.  410) ;  and  the  same  court  denied 
the  power  of  a  State  court  to  order  its  sheriff  to  deliver  to  an  assignee  in 
bankruptcy,  the  proceeds  of  an  execution  sale  on  a  judgment  previously 
obtained  by  a  creditor  (State  v.  Taylor,  3  Mo.  App.  367). 

The  dat^  of  actual  seizure,  and  not  the  date  of  the  writ,  determines  the 
right  of  an  attaching  officer  to  hold  the  possession  undisturbed  by  other 
process  (Heidritter  v.  Elizabeth  Oil-Cloth  Co.,  112  U.  S.  304,  28  L.  Ed.  783, 
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6  Suif*<?l;139;  Adier  Goldman  &  Co.  v.  Roth,  2  McCrary,  449,  5  Fed. 
899 ;  6>wiing  V.  Dreyfus,  20  Fed.  428 ;  James  v.  Kennedy,  10  Heisk.  611 ; 
Juorig^reet  v.  Hill,  11  Heisk.  58,  59).  Successive  levies  may  be  made  on 
.•';jt!»fsame  property,  but  possession  under  the  first  writ  served  cannot  be  dis- 
./•vtfirbed,  and  every  levy  subsequently  made  only  holds  the  surplus  of  the 
'  '  proceeds  left  after  satisfying  all  older  levies  (Patterson  v.  Stephenson,  77 
Mo.  332,  and  Young  v.  Kellar,  94  Mo.  597,  4  Am.  St.  Rep.  415,  7  S.  W. 
299).  In  The  Daniel  Kaine,  35  Fed.  788,  it  was  held  that  where  a  vessel 
was  attached  by  a  United  States  marshal,  process  issued  later  from  a 
State  court  operated  upon  the  surplus  without  seizure  of  the  vessel  in  the 
hands  of  the  marshal'^  vendee,  and  where  a  vessel  was  atifiched  by  a  sheriff 
and  afterward  seized  and  sold  under  Federal  process,  it  passed  to  the 
purchaser,  subjecft  to  the  State  court  attachment  (Fisher  v.  The  Plymouth, 
9  Fed.  Gas.  137).  In  Dungan*s  Appeal,  68  Pa.  St.  207,  8  Am.  Rep.  171, 
it  was  held  that  while  the  possession  of  a  distillery  by  a  sheriff  under 
attachment  could  not  be  disturbed  by  a  United  States  marshal,  the  claim 
of  the  United  States  for  taxes  on  spirits  manufactured  was  superior  to  any 
other  claim,  and  was  entitled  to  be  first  satisfied  out  of  the  proceeds  of 
the  sheriff's  sale.- 

The  custody  of  a  receiver  appointed*  by  a. competent  court  is  held  to  be 
the  custody  of  the  court  itself,  and  a  court  of  co-ordinate  jurisdiction 
eannot  displace  him  and  appoint  another,  nor  in  any  manner  interfere 
with  his  possession  (Young  v.  Montgomery  etc.  R.  R.  Co.,  2  Woods,  619, 
Fed.  Gas.  18,166;  Judd  v.  Bankers  etc.  Telegraph  Go.,  24  Blatchf.  422,  31 
Fed.  183 ;  Blake  v.  Alabama  etc.  R.  R.  Co.,  6  Bank.  Reg.  332,  3  Fed.  Gas. 
587;  Bruce  v.  Manchester  etc.  R.  R.  Go.,  19  Fed.  345;  Adams  v.  Mercantile 
Trust  Go.,  66  Fed.  621,  15  G.  G.  A.  1;  Fitzgerald  v.  Fitzgerald  etc.  Gon- 
struction  Go.,  44  Neb.  497,  62  N.  W.  911) ;  and  a  Federal  court  cannot 
interfere  with  such  i>ossession  on  the  ground  that  it  was  obtained  by 
fraud  (Attleborough  Nat.  Bank  v.  Northwestern  Mfg.  etc.  Go.,  28  Fed.  114). 
A  Federal  court  cannot,  under  the  bankruptcy  laws,  enjoin  a  receiver 
appointed  by  a  State  court,  and  order  marshal  to  take  possession  (In  re 
Clark,  4  Ben.  98,  Fed.  Cas.  2798).  But  in  In  re  Independent  Ins.  Co.,  2 
Low.  100,  Fed.  Gas.  7018,  it  was  held  that  a  decree  of  a  State  court  enjoin- 
ing a  corporation  from  doing  business  because  insolvent,  and  appointing 
a  receiver,  will  not  oust  the  jurisdiction  of  a  Federal  court  to  declare  the 
corporation  bankrupt;  the  decision  went  upon  the  ground  that  the  State 
court  did  not  have  possession  of  the  rest.  Property  in  the  control  of  a 
receiver  cannot  be  sold  for  taxes  (In  re  Tyler,  149  U.  S.  181,  87rfL.  Ed. 
695,  13  Sup.  Gt.  789,  and  Virginia  etc.  Steel  Go.  v.  Bristol  Land  Co.,  88 
Fed.  139) ;  nor  on  foreclosure  (Sutherland  v.  Lake  Superior  Ship  Canal  etc. 
Co.,  9  Bank.  Reg.  311,  23  Fed.  Gas.  464,  and  Bell  v.  Chicago  etc.  R.  R.  Co., 
34  La.  Ann.  794) ;  where  a  vessel  is  in  the  hands  of  a  State  court  receiver, 
admiralty  cannot  entertain  a  suit  in  rem  by  her  creditors  (The  E.  L.  Cain, 
46  Fed.  370) ;  and  In  re  Schuyler's  Steam  Tow  Boat  Co.,  136  N.  Y.  174, 
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20  L.  B.  A.  897,  32  N.  E.  625),  the  mere  appointment  of  a  receiver  was 
sufficient  to  bar  suit  in  admiralty;  but  if  a  vessel  is  employed  by  a  receiver 
in  the  usual  business  of  the  corporation  to  which  it  belongs,  liens  subse- 
quently attaching  are  enforceable  in  rem  in  admiralty  (The  Willamette 
Valley,  66  Fed.  566,  13  C.  C.  A.  635,  affirming  62  Fed.  297,  301,  305) ;  and 
where  a  suit  against  a  railroad  does  not  involve  the  x)ossession  of  the  res, 
the  fact  that  it  is  in  the  custody  of  a  receiver  will  not  bar  the  action. 
Such  was  the  holding  in  Ohio  etc.  R.  B.  Co.  v.  Fitch,  20  Ind.  504,  which 
was  an  action  against  a  railroad  for  killing  stock.  Where  a  State  court 
has  jurisdiction  of  a  suit  against  a  corporation,  which  results  in  the  dis- 
solution of  the  corporation,  all  intermediate  matters  must  be  disposed  of 
before  a  judgment  obtained  in  a  Federal  court  pendente  lite  can  be  enforced 
(Levi  V.  Columbia  Life  Ins.  Co.,  1  McCrary,  36,  38,  1  Fed.  208,  209) ;  a 
Federal  court  cannot  enjoin  a  State  court  receiver  from  issuing  receiver's 
certificates  (Reinach  v.  Atlantic  etc.  R.  Co.,  58  Fed.  44). 

Relying  upon  this  principle,  citing  cases  have  held  an  assignee  in  bank- 
rutpcy  to  be  an  officer  of  the  court,  ^nd  that  sales  under  executions  levied 
while  he  is  in  possession  cannot  convey  title  (Markson  v.  Haney,  47  Ind. 
36;  In  re  Vogel,  2  Bank.  Reg.  427  (139),  28  Fed.  Cas.  1243;  Davis  v. 
Anderson,  6  Bank.  Reg.  149,  160,  7  Fed.  Cas.  104;  Phelps  v.  Sellick,  8 
Bank.  Reg.  394,  19  Fed.  Cas.  465).  Creditors  cannot  sue  in  a  State  court 
to  enforce  liens  on  property  in  the  hands  of  an  assignee  (In  re  Cook,  3 
Biss.  119,  120,  Fed.  Cas.  3151,  and  Clifton  v.  Foster,  103  Mass.  235,  4  Am. 
Bep.  541);  and  such  property  cannot  be  replevied  in  a  State  court  (In  re 
Vogel,  7  Blatchf.  20,  Fed.  Cas.  16,982).  In  Chapman  v.  Brewer,  114  U.  S. 
173,  29  L.  Ed.  88,  5  Sup.  Ct.  806^  it  was  held  that  the  commencement  of 
proceedings  in  bankruptcy  operated  to  give  the  court  custody  of  the  prop- 
erty, and  the  appointment  of  an  assignee  related  back  and  dissolved  all 
attachments  made  subsequent  thereto;  but  the  commencement  of  such  pro- 
ceedings will  not  authorize  a  marshal  to  take  goods  in  the  possession  of  a 
sheriff  under  a  prior  attachment  (MoUison  v.  Eaton,  16  Minn.  430,  10  Am. 
Bep.  152) ;  and  a  holder  of  a  lien  on  a  vessel  is  not  affected  by  the  filing 
of  a  petition  in  bankruptcy;  he  may  sue  in  another  jurisdiction  (The  Iron- 
sides, 4  Biss.  521,  Fed.  Cas.  7069).  The  possession  of  an  assignee  in 
insolvency,  under  a  State  law,  is  also  protected  by  this  rule  unless  the  State 
law  has  been  superseded  by  act  of  Congress  (Keys  Mfg.  Co.  v.  Kimpel,  22 
Fed.  467,  and  The  J.  G.  Chapman,  62  Fed.  940).  But  in  The  James  Roy, 
59  Fed.  785,  786,  it  was  held  tfiat  a  vessel  in  the  hands  of  a  mere  assignee 
for  the  benefit  of  creditors  was  not  in  custodia  legis,  and  a  lien  thereon 
was  enforceable  in  admiralty. 

An  administrator  appointed  by  a  State  court  is  an  officer  of  the  court, 
and  a  Federal  court  cannot  issue  an  attachment  against  property  in  his 
hands  at  the  instance  of  a  nonresident  creditor  (Byers  v.  McAuley,  149 
U.  S.  614,  617,  37  L.  Ed.  871,  872,  13  Sup.  Ct.  908,  909) ;  nor  can  a  Federal 
court  appoint  a  receiver  to  take  possession  of  property  in  the  hands  of  a 
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duly  qualified  executor  (Haines  v.  Carpenter,  1  Woods,  268,  Fed.  X^&s, 
5905).  In  In  re  Johnson,  167  U.  S.  125,  42  L.  Ed.  104.  17  Sup.  Ct.  737, 
it  was  held  that  where  a  person  arrested  and  convicted  of  a  crime  was  in 
the  custody  of  a  marshal,  another  court  could  not  disturb  that  custody 
by  a  later  indictment.  In  re  Peebles,  2  Hughes,  401,  Fed.  Gas.  10,902, 
cites  the  principal  case  upon  this  point  in  holding  that  a  homestead  exemp- 
tion may  be  set  aside  by  a  bankruptcy  court  to  a  bankrupt,  notwithstand- 
ing an  execution  has  been  issued  against  it.  . 

The  following  cases  cite  the  principal  case  approvingly  upon  this  point, 
but  without  particular  application  of  the  rule:  Buck  v.  Colbath,  3  Wall. 
341,  18  L.  Ed.  260,  The  Circassian,  1  Ben.  139,  Fed.  Cas.  2721,  Bridges 
V.  Sheldon,  18  Blatchf.  513,  7  Fed.  40,  Dwight  v.  Central  Vermont  R.  R., 
20  Blatchf.  208,  9  Fed.  791,  McCarty  v.  The  City  of  New  Bedford,  4  Fed. 
832,  In  re  Lichfield,  13  Fed.  866,  Williams  v.  Morrison,  29  Fed.  283,  The 
Edith,  34  Fed.  927,  The  Hendrik  Hudson,  11  Fed.  Cas.  1095,  and  Foster 
V.  Busteai,  100  Mass.  411.  See,  also.  Charge  to  Grand  Jury,  1  Sprague, 
609,  Fed.  Cas.  18,263. 

Distinguished  in  Hudson  v.  New  York  &  A.  Transp.  Co.,  175  Fed.  521, 
holding  that  Circuit  Court,  which  in  bankruptcy  proceedings  had  sold 
vessels  subject  to  maritime  liens,  had  no  jurisdiction  to  determine  and 
enforce  same ;  Eddy  v.  Eddy,  168  Fed.  598,  93  C.  C.  A.  586,  holding  Federal 
court  will  take  jurisdiction  of  suit  by  widow,  citizen  of  one  State,  against 
executors  of  her  husband's  estate  situated  in  another  State  to  set  aside 
election  obtained  by  fraud;  The  Slavers,  2  Wall.  402,  17  L.  Ed.  915  (affirm- 
ing 2  Cliff.  68,  Fed.  Cas.  16,144),  holding  vessel  in  possession  of  sheriff 
under  attachment  subject  to  seizure  under  attachment  from  State  court; 
Riggs  V.  Johnson  County,  6  Wall.  197,  18  L.  Ed.  776,  holding  where  execu- 
tion against  county  from  Federal  court  has  been  returned  unsatisfied,*  court 
may  mandamus  officers  to  collect  tax,  although  after  execution  issued  State 
had  enjoined  collection  of  the  tax  (but  see  dissenting  opinion,  6  Wall. 
205,  18  L.  Ed.  779) ;  Hammock  v.  Farmers'  Loan  &  Trust  Co.,  105  U.  S. 
82,  26  L.  Ed.  1113,  and  Walker  v.  Flint,  2  McCrary,  343,  7  Fed.  436,  hold- 
ing property  in  hands  of  State  officer  acting  without  authority  is  subject 
to  Federal  process;  The  Caroline,  1  Low.  173,  Fed.  Cas.  2419,  and  The 
Sailor  Prince,  1  Ben.  237,  238,  239,  240,  241,  Fed.  Cas.  12,218,  holding 
garnishment  of  freight  money  in  State  court  will  not  bar  proceeding  in 
rem  in  admiralty  to  enforce  lien  for  seaman's  wages ;  The  Isabella,  1  Brown, 
104,  Fed.  Cas.  7100,  ruling  similarly  where  vessel  in  possession  of  State 
officer  under  State  law ;  McAllister  v.  The  Sam  Kirkman,  1  Bond,  384,  385, 
Fed.  Cas.  8658,  holding  vessel  sold  on  execution  from  State  court  is  no 
longer  in  custodia  legis,  and  is  subject,  in  hands  of  purchaser,  to  maritime 
liens;  The  Ferry-Boats  Roslyn  and  Midland,  9  Ben.  138,  139,  Fed.  Cas. 
12,068,  holding  where  sheriff  is  in  possession,  but  writ  not  returned,  if 
marshal  seizes  property,  and  subsequently  the  custody  of  the  sheriff  is 
terminated  by  the  appointment  of  a  receiver,  the  marshal's  custody  is  para- 


106  TAYLOR  v.  CARRYL.  20  How.  583-617 

moant;  Andrews  t.  Smith,  19  Blatchf.  103,  5  Fed.  836,  holding  property 
contemplated  in  suit  in  personam  in  State  court,  if  not  in  custody  of  court, 
may  be  seized  on  Federal  process;  The  J.  W.  French,  5  Hughes,  434,  13 
Fed.  920,  holding  seizure  under  void  or  unauthorized  writ  will  not  bar 
petitory  suit  to  obtain  possession  of  property;  Two  Hundred  and  Fifty 
Tons  of  Salt,  5  Fed.  219,  holding  possession  by  collector  of  customs  for 
duties  may  be  attached  and  sold  on  Federal  process,  subject  to  demands 
of  United  States;  The  Olivia  A.  Carrigan,  7  Fed.  510,  511,  holding  service 
of  monition  by  marshal  on  persons  owing  freight  moneys  does  not  place 
fund  beyond  reach  of  attachment  from  State  court;  Friedman  v.  Israel, 
26  Fed.  802,  and  Kern  v.  Huidekoper,  103  U.  S.  491,  26  L.  Ed.  866,  holding 
removal  of  cause  to  Federal  court  operates  to  divest  sheriff  of  possession ; 
The  Young  America,  30  Fed.  791,  holding  rule  does  not  apply  where  arrest 
of  vessel  is  only  formal,  and  she  is  allowed  to  trade  beyond  jurisdiction; 
The  Elexea,  53  Fed.  361,  364,' holding  provision  in  State  law  that  pur- 
chaser of  vessel  seized  and  sold  thereunder  shall  take  absolute  and  inde- 
feasible title  is  inoperative  to  divest  maritime  liens*,  Jervey  v.  The  Caro- 
lina, 66  Fed.  1019,  1020,  holding  seizure  under  law  which  is  void  as  being 
regulation  of  commerce  cannot  bar  owner's  right  to  recover  property  in 
Federal  court ;  In  re  Hall  &  Stilson  Co.,  73  Fed.  528,  529,  holding  levy  of 
attachment  on  real  property  merely  creates  lien,  and  property  may  be  taken 
possession  of  by  Federal  receiver;  Samuel  v.  Agnew,  80  111.  556,  Seaton  v. 
Higgins,  50  Iowa,  306,  and  Megee  v.  Beirne,  39  Pa.  St.  62,  holding  owner 
of  property  attached  by  of&cer  under  process  issued  against  another  may 
maintain  replevin  therefor.  • 

Oouxti  of  the  Thilted  States,  and  of  tlie  States,  are  independent  olT  each 
otber  in  matters  within  their  respective  jurisdictions,  and  neither  can  enjoin 
proceedings  in  the  other. 

Approved  in  Ruggles  v.  Simonton,  3  Diss.  329,  Fed.  Cas.  12,12(1^  holding 
Pederal  court  cannot  enjoin  sale  of  property  by  sheriff  under  execution; 
Gates  V.  Bucki,  53  Fed.  966,  4  C.  C.  A.  116,  nor  enjoin  suit  in  State  court 
to  cancel  fraudulent  conveyance;  Gaines  v.  Springer,  46  Ark.  504,  State 
■court  cannot  enjoin  collection  of  tax  ordered  by  Federal  court  to  satisfy 
judgment;  Chapin  v.  James,  11  R.  I.  90,  23  Am.  Rep.  415,  nor  enjoin  sale 
of  stock  under  execution  by  United  States  marshal;  dissenting  opinion 
in  Providence  etc.  S.  S.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  607,  27  L.  Ed.  1048. 
3  Sup.  Ct.  619,  majority  holding  proceedings  in  District  Court  under  limited 
liability  act  of  Congress  supersede  all  suits  in  State  courts  for  same  loss 
or  damage ;  dissenting  opinion  in  Kneedler  v.  Lane,  45  Pa.  St.  337,  arguendo. 

Modified  in  Watson  v.  Jones,  13  Wall.  716,  719,  20  L.  Ed.  671,  672,  hold- 
ing where  State  court  has  decreed  delivery  of  property.  Federal  court  may 
inquire  into  nature  of  possession  decreed  to  be  delivered,  and  enforce 
equitable  rights  of  nonresidents  (but  see  dissenting  opinion,  p.  737,  20 
Is.  Ed.  679). 
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Distin^ished  under  facta  in  Loring  v.  Marsh,  2  Cliff.  323,  Fed.  Gas. 

8514.  ' 

Conrt  of  competent  jurisdiction  has  a  right  to  decide  eyery  question  aris- 
ing In  a  cause,  and  when  the  jurisdiction  has  once  attached,  the  right  cannot 
be  Impaired  by  proceedings  In  another  court  of  co-ordinate  jurisdiction. 

Approved  in  Rodgers  v.  Pitt,  96  Fed.  670,  following  rule ;  Hitz  v.  Jenks, 
185  U.  S.  169,  46 -L.  Ed.  856,  22  Sup.  Ct.  603,  applying  principle  to  sale 
under  deed  of  trust,  as  interfering  with  possession  of  receiver;  Knott  v. 
Evening  Post  Co.;  124  Fed.  351,  353,  holding  in  suit  in  Federal  court, 
where  appointment  of  corporation  receiver  was  had  prior  to  appointment 
of  receiver  by  State  court,  in  action  brought  prior  to  Federal  suit.  Federal 
court  will  not  surrender  property;  Williams  v.  Crabb,  117  Fed.  197,  59 
L.  R.  A.  425,  54  C.  C.  A.  213,  holding  where  State  statutes  give  State  equity 
court  original  •jurisdiction  of  suits  to  contest  validity  of  probated  will, 
Circuit  Court  has  concurrent  jurisdiction;  Pickens  v.  Dent,  106  Fed.  657, 
45  C.  C.  A.  522,  holding  where  pending  suit  in  State  court  by  judgment 
creditor  to  set  aside  conveyance  of  property  by  debtor,  debtor  was  adjudged 
bankrupt,  such  adjudication  did  not  divest  State  court  of  jurisdiction; 
In  re  Russell,  101  Fed.  250,  51  C.  C.  A.  323,  holding  claimant  to  property 
which  has  passed  to  bankruptcy  trustee  will  not  be  allowed  to  prosecute 
replevin  in  State  court  without  consent  of  bankruptcy  court;  Home  Life 
Ins.  Co.  v.  Dunn,  19  Wall.  223,  22  L.  Ed.  69,  and  French  v.  Hay,  22  Wall. 
253,  22  L.  Ed.  858,  holding  that  removal  of  cause  to  Federal  court  cannot 
deprive  Federal  court  of  jurisdiction  to  enjoin  State  court  proceedings ;  New 
Orleans  v.  New  York  Mail  Steamship  Co.,  20  Wall.  392,  22  L.  Ed.  357,  Su- 
preme Court  cannot  reverse  on  appeal  an  order  of  Circuit  Court  imposing  6ne 
for  contempt  in  cause  pending  in  that  court ;  Tua  v.  Carriere,  117  U.  S.  208, 
29  L.  Ed.  858,  6  Sup.  Ct.  569,  decree  of  competent  court  in  bankruptcy 
is  not  subject  to  collateral  attack;  Howlett  v.  Central  Carolina  Land  etc. 
Co.,  56<4red.  162,  pendency  of  creditors'  bill  in  State  court  operates  to  bar 
similar  bill  by  same  parties  in  Federal  court;  Cohen  v.  Solomon,  66  Fed. 
413,  party  holding  tax  certificate  cannot  sue  in  Federal  court  to  quiet 
title  while  suit  to  foreclose  pending  in  State  court;  Hatch  v.  Bancroft- 
Thompson  Co.,  67  Fed.  808,  where  creditor's  bill  pending  in  State  court, 
creditor  has  right  to  intervene,  and  Federal  court  will  not  entertain  bill; 
In  re  Foley,  80  Fed.  951,  Federal  court  cannot  disturb  probate  proceedings 
pending  in  State  court  at  instance  of  nonresident;  Brooks  v.  Memphis, 
4  Fed.  Cas.  286,  where  Federal  court  has  issued  mandamus  to  compel  col- 
lection of  tax  to  satisfy  judgment.  State  court  cannot  determine  whether 
l)roperty  is  taxable  or  whether  assessment  is  regular;  Opelika  v.  Daniel, 
59  Ala.  215,  denying  right  of  defendant  in  suit  at  law  in  State  court,  to 
file  bill  in  Federal  court,  setting  up  mere  equitable  defense  to  first  suit; 
Amador  Canal  etc.  Co.  v.  Mitchell,  59  Cal.  177,  holding  court  before  which 
suit  for  foreclosure  is  pending  cannot  take  notice  of  bankruptcy  pn>ceed- 
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ings  subseqaently  commenced^  but  must  proceed  to  decree;  Hines  y.  Raw- 
son,  40  Qa.  359y  361,  2  Ahl  B^.  582,  584,  where  State  court  in  suit  com- 
menced enjoins  party  from  reducing  demand  to  judgment  until  assets  are 
marshaled,  he  ia  guilty  of  contempt  if  he  proceed  in  Federal  court ;  Trevor 
▼.  The  Hine,  17  Iowa,  356,  and  Hill  Mfg.  Co.  v.  Providence  etc.  Steamship 
Co.,  113  Mass.  500, 18  Am.  Rep.  532,  State  court  taking  jurisdiction  of  tort 
on  navigable  river  cannot  be  ousted  by  suit  in  Federal  court;  McLin  v. 
Marshall,  1  Heisk.  680,  holding  in  State  where  remedies  for  duress  are 
concurrent  in  law  and  equity,  first  court  obtaining  jurisdiction  may  decide 
all  questions;  Walker  v.  Howard,  10  Tex.  Civ.  App.  611,  30  S.  W..1096, 
where  suit  commenced  in  one  county  and  removed  to  another,  if  motion 
made  to  remove  back  is  denied,  mandamus  will  not  lie  to  compel;  Jett's* 
Case,  18  Gratt.  959,  where  offense  of  passing  forged  note  is  punishable 
under  State  law,  State  court,  asserting  jurisdiction,  cannot  be  ousted  by 
Federal  court;  Taylor  v.  Fort  Wayne,  47  Ind.  282,  applying  principle  and 
holding  petition  for  incorporation,  having  been  filed  with  county  commis- 
sioners, until  acted  on,  council  of  adjoining  city  could  not  annex  territory 
eontemplated ;  In  re  Barrow,  1  Bank.  Reg.  481,  2  Fed.  Cas.  942,  and  In  re 
Askew,  3  Bank.  Reg.  575  (162),  2  Fed.  Cas.  31,  to  point  that  proceedings 
in  bankruptcy  in  Federal  court  cannot  be  disturbed  by  suits  in  other 
courts;  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa,  158,  arguing  that 
mandamus  to  enforce  satisfaction  of  judgment  rendered  in  Federal  court 
was  original  process,  and  where  State  court  had  obtained  jurisdiction  of 
subject  matter  after  such  judgment,  mandamus  would  not  lie;  Taylor  v. 
Taintor,  16  Wall.  370,  21  L.  Ed.  290,  Ellis  v.  Davis,  109  U.  S.  498,  27  L.  Ed. 
1010,  3  Sup.  Ct.  335,  Industrial  etc.  Guaranty  Co.  v.  Electrical  Supply  Co., 
58  Fed.  744,  7  C.  C.  A.  471,  Wadley  v.  Blount,  65  Fed.  674,  Butchers'  Union 
etc.  Co.  v.  Crescent  City  etc.  Co.,  37  La.  Ann.  881,  United  States  v.  Burdick, 
1  Dak.  Ter.  142,  46  N.  W.  573,  State  v.  Jacksonville  etc.  R.  R.  Co.,  15  Fla. 
276,  Ex  parte  Anderson,  16  Iowa,  606,  Eddy  v.  O'Hara,  132  Mass.  60,  dis- 
senting opinion  in  Tennant's  Case,  3  Neb.  426,  Weeks  v.  Billings,  55  N.  H. 
374,  State  v.  Bank  of  South  Carolina,  1  S.  C.  69,  and  Smith  v.  Ford,  48 
Wis.  155,  2  N.  W.  159,  all  arguendo. 

Distinguished  in  Moran  v.  Sturges,  154  U.  S.  274,  277,  279,  280,  281, 
283,  88  L.  Ed.  987,  J88,  989,  990,  14  Sup.  Ct.  1024,  1025,  1026,  1027,  1028, 
holding  pendency  of  suit  for  dissolution  of  tow-boat  corporation  cannot 
bar  suit  to  enforce  maritime  liens;  Putnam  v.  New  Albany,  4  Biss.  369, 
Fed.  Cas.  11,481,  holding  where  judgment  of  State  court  against  corpora- 
tion is  unsatisfied,  judgment  creditor  may  sue  nonresident  debtors  of  cof- 
poration  in  Federal  court;  Logan  v.  Greenlaw,  12  Fed.  19,  holding  pendency 
of  bill  between  partners  in  court  having  custody  of  property  will  not 
bar  bill  by  creditor  in  another  court,  provided  custody  is  not  moledted; 
Merritt  v.  American,  Steel  Barge  Co.,  79  Fed.  231,  24  C.  C.  A.  530,  and 
Haspes  v.  O'Brien,  24  Fed.  146,  holding  rule  inapplicable  to  suits  in  per- 
sonam not  involving  possession  of  res;  Dize  v..Beacham,  81  Md.  609,  32 
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Ail.  245,  holding  judicial  sale  of  vessel  does  not  divest  lien  of  claimant 
not  having  notice;  Porter  v.  Jones,  6  Cold.  319,  holding  equity  may  enjoin 
suit  at  law  on  fraudulent  note;  Gay  v.  Brierfield  etc.  Co.,  94  Ala.  30$, 
311,  315,  38  Am.  St.  Rep.  127,  129,  134,  16  L.  R.  A.  566,  567,  569, 11  South. 
355,  356,  358,  holding  probate  court  first  taking  jurisdiction  may  decide  all 
questions  arising,  but  if  there  are  equities  not  cognizable  there,  chancery 
may  entertain  bill. 

States  cannot  confer  on  their  own  courts  tbo  cognlsanco  of  sach  cases  as 
are  ezdnsively  cognizable  in  admiralty. 

Approved  in  In  re  Surplus  etc.  of  The  Edith,  11  Blatchf.  454,  456,  Fed. 
Cas.  4283,  holding  State  cannot  authorize  proceeding  in  rem  against  vessel 
for  supplies  furnished  in  home  pDrt. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  241,  242. 
Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  208. 

State  courts  may  exercise  Jarlsdiction  in  cases  cogniiable  in  admiralty,  as 
to  which  Jurisdiction  was  previonsly  concurrent  in  courts  of  common  law. 

Approved  in  Steamboat  Belfast  v.  Boon,  41  Ala.  63,  64,  holding  State 
can  create  and  enforce  statutory  lien  in  favor  of  shipper  for  goods  lost 
on  vessel  navigating  State  rivers;  State  ex  rel.  v.  Voorhies,  39  La.  Ann. 
501,  4  Am.  St.  Rep.  276,  2  South.  39,  may  create  lien  in  favor  of  pilot,  and 
entertain  suit  in  personam  to  enforce  it ;  Randall  v.  Roche,  30  N.  J.  L.  222, 
82  Am.  Dec.  284,  arguendo. 

Vessels  are  personal  prop«rty,  and  liable  to  attachment  and  ezecntion  onder 
municipal  laws. 

Approved  in  Johnson  v.  Chicago  Elevator  Co.,  119  U.  S.  398,  30  L.  Ed. 
450,  7  Sup.  Ct.  258,  holding  tug  injuring  property  on  land  subject  to  attach- 
ment in  suit  in  State  court. 

Seizure  of  the  res  and  publication  of  the  monition  is  equivalent  to  service 
of  process. 

Distinguished  in  Baltimore  etc.  R.  R.  Co.  v.  Pittsburgh  etc.  R.  R.  Co., 
17  W.  Va.  840,  841,  holding  mere  seizure  of  property  condemned  for  public 
use  is  insufficient  to  give  notice  to  all  parties. 

Seizure  of  the  res  is  necessary  to  Jurisdiction  of  admiralty. 
Approved  in  The  Rio  Grande,  23  Wall.  464,  28  L.  Ed.  159,  holding  where 
seizure  of  vessel  is  actually  made,  accidental  or  fraudulent  removal  from 
custody  will  not  defeat  jurisdiction ;  Tracey  v.  Corse,  58  N.  Y.  151,  holding 
court  cannot  decree  forfeiture  of  vessel  if  it  lacks  authority  to  seize  it; 
dissenting  opinion  in  Wilmer  v.  Atlantic  etc.  Ry.  Co.,  2  Woods,  421,  428, 
Fed.  Cas.  17,775,  Bruff  v.  Thompson,  31  W.  Va.  28,  6  S.  E.  359,  and  The 
Queen  of  The  Pacific,  61  Fed.  214,  216,  all  arguendo. 
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Ll«ii  of  seaman  for  wages  Is  paramoimt,  and  cannot  be  displaced  or  oV 
stmeted  by  common-law  courts,  per  Taney,  C.  J.,  dissenting. 

Approved  in  McCarty  v.  The  City  of  New  Bedford,  4  Fed.  828,  holding 
wages  of  seaman  not  subject  to  garnishment. 

Admiralty  may,  in  absence  of  positlye  prohibition,  epf orce  liens  of  aliens 
against  foreign  sbips. 

Approved  in  Pouppirt  v.  Elder  Dempster  Shipping,  122  Fed.  987,  hold- 
ing admiralty  has  jurisdiction  of  action  in  personam  against  owner  of 
foreign  ship  to  recover  for  injuries  sustained  by  American  passenger  on 
high  seas;  The  Maggie  Hammond,  9  Wall.  457,  19  L.  Ed.  780,  holding  ad- 
miralty may  enforce  lien  for  supplies  against  foreign  vessel;  The  Belgen- 
land,  114  U.  S.  368,  29  L.  Ed.  157,  5  Sup.  Ct.  866,  may  take  jurisdiction  of 
case  of  collision  on  high  seas  between  vessels  of  different  nationalities; 
Lorway  v.  Lousada,  1  Low.  79,  Fed.  Cas.  8517,  holding  Circuit  Court  has 
jurisdiction  of  suit  by  alien  against  his  consul  to  recover  fees  illegally 
exacted;  Fairgrieve  v.  Marine  Ins.  Co.,  94  Fed.  687,  37  C.  C.  A.  190,  as- 
serting jurisdiction  between  aliens  on  marine  insurance  policy;  The  Bechir- 
dass  Ambaidass,  1  Ciow.  570,  Fqd.  Cas.  1203,  holding  admiralty  will  not 
take  jurisdiction  against  protest  of  consul. 

Distinguished  in  The  Kaiser  Wilhelm  II,  230  Fed.  721,  Court  of  Ad- 
miralty will  refuse  to  entertain  jurisdiction  over  suit  between  subjects  of 
foreign  countries  to  enforce  lien  on  vessel  where^  claim  aros^  in  foreign 
country;  Pooley  v.  Luco,  72  Fed.  663,  holding  rule  is  peculiar  to  admiralty, 
and  Federal  court  cannot  take  jurisdiction  of  suit  to  quiet  title  to  land. 

Miscellaneous.  Cited  in  Pennywit  v.  Eaton,  15  Wall.  384,  21  L.  Ed.  114,' 
tb  i>oint  that  proceeding  against  per&on  of  defendant  instituted  by  attach- 
ment is  not  proceeding  in  admiralty;  The  Gilbert  Elnapp,  37  Fed.  209, 
citing  dissenting  opinion  in  principal  case  on  point  that  admiralty  has  not 
jurisdiction  to  enforce  lien  of  stevedore  for  wages  earned  in  home  port. 
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21  How.  1-7,  16  L.  Ed:  29,  STEAMER  LOX7I8IAKA  ▼.  FI8HEB. 

Wli«n  a  steamer  approaches  an  object  at  night,  the  captain.  If  in  douM 
as  to  Its  nature  and  course,  must  ease  or  stop  the  engines,  or  his  vessel  will  be 
responsible  for  a  consequent  collision. 

Approved  in  The  New  York,  175  U.  S.  201,  44  L.  Ed.  ISS,  20  Sup.  Ct. 
69,  determining  liability  for  collision  in  Detroit  River  between  steamer 
and  towboat;  Merchants'  etc.  Miners'  Transp.  Co.  v.  Hopkins,  108  Fed. 
893,  48  C.  C.  A.  128,  holding  presumption,  in  collision  between  steamer 
and  sailing  vessel,  is  that  steamer  is  at  fault;  The  Minnie,  100  Fed.  131, 
40  C.  C.  A.  312,  holding  tug  at  fault  where  it  entered  harbor  at  night  with 
tow  half  mile  long  and  master  saw  schooner  at  anchor  but  did  not  change 
course,  and  barges  struck  and  sunk  schooner;  The  Ping  On,  7  Sawy.  498, 
11  Fed.  619,  collision  between  two  steamers  approaching,  caused  by  one 
porting  her  helm  without  slowing  or  stopping;  The  Free  State,  1  Brown, 
266,  Fed.  Cas.  5090,  where  a  steamer  met  a  sailing  vessel,  held  she  need 
not  slow  up  or  stop  while  sailing  vessel  is  apparently  keeping  her  course; 
Hoben  v.  The  Westover,  2  Fed.  93,  stating  rule  of  duty  to  slow  up  or  stop 
when  steam  meets  sail  at  night;  The  Golden  Grove,  13  Fed.  698,  collecting 
authorities  on  duty  of  slowing  up  and  stopping  in  a  case  where  a  steamer 
ran  into  a  sailing  vessel  at  night;  The  Martello,  34  Fed.  74,  holding,  on 
a  meeting  of  steam  and  sail  in  a  fog,  it  was  the  duty  of  the  steamer,  on 
hearing  fog-horn,  to  atop  her  engines  until  the  vessel's  position  and  course 
were  definitely  known ;  The  State  of  California,  49  Fed.  174,  1  C.  C.  A.  224, 
holding,  on  a  report  of  "sail  on  the  starboard  bow"  at  night,  master  of 
steamer  must  stop  at  once  or  slacken  speed  until  the  course  of  the  sail 
was  ascertained ;  The  Ariadne,  13  Wall.  479,  20  L.  Ed.  643,  to  the  proposi- 
tion that  the  greatest  care  and  caution  are  necessary  in  navigating  crowded 
waters  at  night;  The  Steamer  Everman,  2  Hughes,  20,  Fed.  Cas.  7591,  as 
an  authority  as  to  sufficient  outlooks  on  vessels  navigating  at  night;  The 
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L^anto,  21  Fed.  659,  discussing  duty  of  stopping  and  reversing  on  hearing 
another  steamer's  whistle  in  fog;  if  uncertain,  she  must  slacken  or  stop 
and  reverse. 

^   Implied  warranty  in  bill  of  lading  that  vessel  is  seaworthy  and  fit  to 
carry  the  goods.    Note,  4  £.  B.  0.  723. 

There  is  no  general  obligation  for  a  sailing  vessel  to  display  a  light  at 
night;  but  if  an  accident  is  likely  to  occur,  then  the  diowing  of  a  U£^t  becomes 
a  duty. 

Approved  in  The  City  of  Savannah,  41  Fed.  893,  saying  that  sailing 
vessels  recovered  damages  against  steamers  for  collision  on  dark  nights, 
when  no  lights  were  exhibited,  before  lights  were  made  compulsory. 

I 

m 

21  How.  7-nS6,  16  L  Ed.  41,  THE  NIAGARA  v.  OOBDES. 

Common  carrier  is  one  who  undertakes,  for  hire,  to  transport  goods  from 
place  to  place. 

Approved  in  United  States  v.  Ramsey,  197  Fed.  146,  116  C.  C.  A.  568, 
holding  receiver  of  insolvent  interstate  railroad  is  common  carrier  so  as  to 
render  him  liable  for  breach  of  hours  of  work  act ;  Goodrich  Transit  Co.  v. 
Interstate  Commerce  Com.,  190  Fed.  958,  holding  steamship  company 
operating  in  joint  arrangement  with  railroad  is  under  jurisdiction  of  Inter- 
state Commerce  Commission ;  United  States  v.  Sioux  City  Stock  Yards  Co., 
162  Fed.  560,  holding  railroad  engaged  solely  in  transporting  and  hauling 
cars  of  another  company  is  still  considered  a  common  carrier. 

Distinguished  in  Sumner  v.  Caswell,  20  Fed.  251,  holding  that  under  a 
charter  which  contemplated  carrying  goods  of  the  freighters  only,  the  ship 
was  not  within  the  definition. 

Carriers  by  water  are  liable  as  common  carriers  for  any  loss,  however 
sustained,  except  by  the  act  of  God  or  the  public  enemy,  or  by  act  of  th^ 
shipper,  or  from  some  other  cause  or  accident,  without  any  fault  or  negligence 
on  the  part  of  the  carrier,  and  expressly  excepted  in  the  bill  of  lading. 

Approved  in  Jahn  v.  Steamship  Folmina,  212  U.  S.  361,  15  Ann.  Cas. 
748,  63  L.  Ed.  550,  29  Sup.  Ct.  363,  holding  damage  by  sea  water  not 
sea  peril  within  exemption  clause  of  bill  of  lading;  The  Prussia,  100  Fed. 
487,  holding  failure  to  deliver  cargo  within  reasonable  time  makes  ship 
owner  liable  for  losses  to  shipper,  resulting  from  such  delay;  The  Astraea, 
124  Fed.  86,  arguendo ;  The  Delaware,  14  Wall.  597,  20  L.  Ed.  781,  holding 
that  goods  stowed  on  deck  without  shipper's  consent  are  not  lost  by  the  act 
of  God;  Liverpool  Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  437,  32  L.  Ed. 
790,  9  Sup.  Ct.  470,  holding  that  ^a  steam  vessel  of  the  Guion  line,  between 
Liverpool  and  New  York,  was  a  common  carrier;  The  Lady  Pike,  2  Biss. 
143,  Fed.  Cas.  7985,  holding  that  a  carrier  is  not  liable  where  one  of  sev- 
eral barges  in  tow  is  driven  against  a  bri^e  by  a  sudden  gust  of  wind; 
Choate  v.  Crowninshield,  3  Cliff.  187,  Fed.  Cas.  2691,  where  the  bill  of 
lading  only  excepted  "dangers  of  the  seas/'  the  carrier  was  not  liable  for 
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damages  to  a  cargo  of  cotton  in  bales  from  moisture  received  prior  to 
time  of  lading;  Sweatt  v.  Boston,  Hartford  etc.  R.  Co.,  3  Cliff.  347,  Fed.  Cas. 
13,684,  holding  that  railway  companies  transporting  merchandise  and 
their  passengers*  baggage  are  common' ^carriers;  Richardson  v.  Winsor,  3 
Cliff.  402,  Fed.  Cas.  11,795,  holding  that  a  special  stipulation  in  a  charter- 
party  that  the  ship  should  employ  charterers,  stevedore  and  clerk,  at  usual 
rates,  did  not  exempt  the  owners  from  their  liability  as  carriers  of  the 
cargo;  The  Ship  Shand,  10  Ben.  302,  Fed.  Cas.  12,702,  holding  a  leak  is 
a  peril  of  the  sea  and  authorizes  jettison  of  part  of  the  cargo  for  which  the 
ship  is  not  liable;  The  Brig  Sloga,  10  Ben.  320,  Fed.  Cas.  12,955,  holding, 
on  proof  of  a  sea  peril,  adequate  and  competent  to  produce  the  injury, 
it  is  for  the  libelants  to  produce  further  evidence  of  negligence^;  Richards 
V.  Hansen,  1  Fed.  54,  holding  carrier  liable  for  damage  to  cargo  of  iron  by 
salt  water,  owing  to  improper  stowage  and  defective  construction  of  vessel ; 
Hardman  v.  Brett,  37  Fed.  805,  2  L.  R.  A.  175,  holding  carrier  entitled  to 
indemnify  himself  froA  a  wrongdoer  against  his  liability  to  the  shipper; 
The  Albany,  44  Fed.  435,  common  carriers  and  ship  owners  are  liable  for 
the  embezzlement  of  their  servants  and  agents;  Pacific  etc.  S.  S.  Co.  v. 
Bancroft- Whitney  Co.,  94  Fed.  195,  36  C.  C.  A.  135,  holding  carrier  liable  for 
damage  to  books  by  sea  water  (3ee  note  to  47  Am.  Dec.  652,  on  ships  as 
common  carriers) ;  The  Commander-in-Chief,  1  Wall.  51,  17  L.  Ed.  611,  to 
the  point  that  a  lake  boat  and  a  schooner  on  a  voyage  from  Indian  River 
to  New  York  were  carriers  and  bound  to  their  liabilities;  Washington  etc. 
R.  R.  Co.  V.  Vamell,  98  U.  S.  480,  25  L.  Ed.  233,  contrasting  bbligat^ns 
of  common  carriers  of  merchandise  and  carriers  of  passengers;  The  T.  A. 
Goddard,  12  Fed  178,  discussing  generally  the  responsibilities  of  ship 
owners  as  carriers. 

Duty  of  carrier  by  water  to  receive  goods  offered  for  transportation. 
Note,  16  Ann.  Gas.  1048. 

Dntles  of  owners  of  ships  as  canlers  are  to  provide  a  seaworthy  vessel, 
adegnate  crew,  competent  and  skiUfnl  master,  and,  particularly  in  steamships, 
some  person  able  to  saiiply  the  master's  place  If  disabled. 

Approved  in  The  Lady  Pike,  21  Wall.  15,  22  L.  Ed.  604,  holding  that 
owners  of  steam  tugs  are  responsible  for  their  captain's  ignorance  of  the 
navigation  in  the  river  in  which  the  tug  plies;  Williams  v.  New  England 
M.  M.  Ins.  Co.,  3  Cliff.  248,  Fed.  Cas.  17,731,  construing  the  meaning  of 
unseaworthiness,  used  in  defending  action  on  a  marine  policy;  Dutton  v. 
Steam  Tug  Express,  3  Cliff.  464,  Fed.  Cas.  4209,  holding  owners  not  liable 
if  it  appeared  the  master  exercised  reasonable  skill  and  judgment;  The 
Centurion,  57  Fed.  416,  holding  the  ship  is  liable  for  bad  stowage;  Potts 
V.  Wabashetc.  Ry.  Co.,  17  Mo.  App.  401,  holding  that  a  common  carrier 
is  bound  to  provide  suitable,  safe  and  secure  means  of  transportation; 
Thompson  v.  Hermann,  47  Wis.  610,  32  Am.  Rep.  789,  3  N.  W.  583,  holdiing 
the  owners  are  liable  for  injuries  caused  by  negligence  of  the  master,  pro- 
vided the  act  be  done  within  the  scope  of  his  authority  as  master. 
V — 8 
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CHeaii  Mil  of  lading,  in  general,  Imports,  nnloM  the  contrary  appeara  on 
its  face,  that  the  goods  are  to  be  safely  and  properly  seenred  under  deck. 

Approved  in  The  Delaware,  14  Wall.  602,  20  L.  Ed.  783,  holding  parol 
evidence  of  an  agreement  for  deck  stowage  not  admissible  to  vary  a  dean 
bill  of  lading. 

Master  is  bonnd  to  carry  goods  to  their  destination  in  his  own  ship,  unless 
prevented  by  irresistible  force;  when  the  vessel  is  wrecked  or  cannot  be  re- 
paired without  too  great  delay  and  expense,  he  may  transship  the  goods  and 
charge  them  with  the  increased  freight. 

Approved  in  The  City  of  Boston,  159  Fed.  266,  holding  those  in  charge 
of  ferry-boat  sinking  as  result  of  collision  must  look  to  safety  of  passengers 
first;  The  Maggie  Hammond,  9  Wall.  459,  19  L.  Ed.  780,  holding  the 
master  should  have  transshipped  the  goods,  unless  he  could  have  repaired 
his  own  vessel  in  season  to  complete  the  voyage;  Wells  v.  Maine  Steam- 
ship Co.,  4  Cliff.  231,  Fed.  Cas.  17,401,  holding  ship  owner  was  not  liable 
for  value  of  liquor  seized,  under  the  marine  liquor  law,  in  his  freight 
shed  in  Portland ;  The  Anna,  47  Fed.  528,  holding  that  when  a  vessel  sank 
in  shallow  water,  it  was  the  duty  of  the  master,  under  his  contract,  to 
raise  her  and  deliver  the  cargo ;  The  Strathdon,  89  Fed.  381,  holding,  under 
circumstances  of  case,  the  cargo  owners  could  not  recover  damages  for 
unreasonal)le  delay  in  delivery  of  cargo  after  accident  to  ship;  Stirling  v. 
Nevassa  Phosphate  Co.,  35  Md.  136,  6  Am.  Rep.  376,  as  a  clear  exposition 
of  the  powers  and  duties  of  the  master,  and  that  they  might  be  tested 
by  what  the  owner,  as  a  discreet  man,  would  do  if  present  and  acting  for 
himself. 

■ 

Duty  of  carrier  as  to  route.    Note,  37  L.  R.  A.  (K.  S.)  223. 

Effect  of    deviation    upon    carrier's    rights  and  liabilities.    Note,  2 
B.  R.  0.  593. 

Under  act  of  l£arch,  1851,  ship  owners  are  not  liable  ^beyond  the  amoont 
or  valne  of  their  interest  in  the  vessel  and  the  freight  then  pending.  The  act 
does  not  apply  to  owners  of  vessels  used  in  rivers  or  inland  navigation. 

Approved  in  The  Baltimore,  8  Wall.  385,  19  L.  Ed.  465,  holding  that  sub- 
ject to  the  statutory  provision,  the  damages  are  estimated  in  same  manner 
as  in  other  suits  f on  injuries  to  personal  property ;  The  Wanata,  95  U.  S. 
605,  24  L.  Ed.  462,  deciding  what  tsosts  the  statute  released  ship  owners 
from  paying. 

In  case  of  wreck,  owner  and  master  must  take  all  possible  care  of  the 
goods  which  have  not  perished  with  the  wreck;  and  they  are  responsible  for 
every  loss  which  might  have  been  prevented  by  human  foresight,  skill  and 
prudence:  In  this  case  vessel  held  liable  for  failure  of  master  to  land  cargo 
from  injured  vesseL 

Approved  in  The  Musselcrag,  125  Fed.  789,  holding  failure  of  master  to 
put  into  port  for  repairs,  whereby  she  suffered  further  damage,  was  not 
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error  in  navigation  or  in  management  of  vessel^  within  Harter  Aet,  §  3 ; 
Mc Andrews  V.  Thatcher,  3  Wall.  369,  18  L.  Ed.  160,  holding  that  where 
the  master  left  the  ship  and  cargo  in  hands  of  an  agent,  the  owners  not 
entitled  to  contribution  for  general  average;  Copeland  v.  Phoenix  Ins.  Co., 
Woolw.  283,  Fed.  Cas.  3210,  holding  that  even  aftivr  stranding,  the  master 
was  nnder  obligation  to  take  all  possible  care  of  the  cargo;  The  Ship 
Shand,  10  Ben.  307,  Fed.  Cas.  12,702,  holding  that  where  a  ship  arrived 
in  port  leaking,  the  ship  owner  was  liable  for  damage  to  the  cargo  through 
negligence  in  pumping  out  the  ship ;  The  Brig  Sloga,  10  Ben.  320,  Fed.  Cas."" 
12,955,  holding  the  plea  of  sea  peril  will  not  relieve  the  ship  if  the  dam- 
age to  cargo  could  have  been  prevented  by  the  utmost  exertions  of  the 
master  and  crew,  and  the  full  use  of  all  the  resources  at  the  coinmand  of 
the  ship.  ^ 

Duties  of  carrier  to  damaged  goods.    Note,  13  Am.  Dec.  473. 
Perils  of  the  sea.    Note,  41  Am.  Dec.  287. 

Duty  of  carrier  to  take  precaution  to  prevent  loss  threatened  without 
its  antecedent  fault.    Note,  39  L.  B.  A.  (K.  S.)  644,  645. 

In  case  of  loss  or  damage,  the  carrier  must  bring  it  within  the  excepted 
peril  in  the  contract  of  affreightment,  in  order  to  dlscliarge  himself  ttom 
responailjility. 

Approved  in  The  Jason,  225  U.  S.  55,  50  L.  Ed.  979,  32  Sup.  Ct.  560,  hold- 
ing cargo  owners  entitled  to  general  average,  after  successful  effort  at 
salvaging  ship,  stranded  through  negligence;  The  Indrapura,  171  Fed.  931, 
holding  owner  of  vessel  is  liable  for  loss  of  cargo  by  fibre  occurring  while 
ship  was  in  drydock,  this  being  a  deviation  where  there  was  no  necessity 
for  placing  her  there;  Globe  Navigation  Co.  v.  Russ  Lumber  &  Mill  Co., 
167  Fed.  230,  where  steam  schooner  chartered  for  trip  from  Puget  Sound 
to  San  Diego  stopped  to  tow  sailing  vessel,  there  was  a  deviation  of  con- 
tract of  affreightment;  St.  Louis  etc.  R.  Co.  v.  Pape,  100  Ark.  281,  140 
S.  W.  269,  holding  in  suit  for  damages  resulting  from  fire  eaused  by  negli- 
gence of  shipper's  agent,  defendant  company  has  burden  of  proving  this 
negligence;  Gilliland  &  Gaffney  v.  Southern  Ry.  Co.,  85  S.  C.  34,  137 
Am.  St.  Rep.  861,  67  S.  E.  23,  holding  where  carrier  unloads  livestock  at 
place  open  to  storm,  it  is  liable  for  damage  resulting  even  though  bill  of 
lading  provided  that  owner  should  handle  loading  and  unloading;  The 
Queen  of  the  Pacific,  75  Fed.  78,  restating  the  rule  thus,  delivery  of  goods 
in  bad  order  after  receipt  in  good  order  raises  the  presumption  of  the 
carrier's  negligence  it  is  for  him  to  show  the  damage  arose  from  one  of  the 
excepted  causes;  Mitchell  v.  Carolina  Cent.  R.  Co.,  124  N.  C.  244,  44 
L.  B.  A.  518,  32  S.  E.  673,  holding  that  proof  of  shipment  and  injury  makes 
a  prima  facie  case  for  the  plaintiff,  and  the  burden  is  on  the  carrier  to 
bring  the  case  within  the  excepted  causes. 

Borden  of  proof  where  defense  in  action  for  loss  or  injury  to  goods 

during  the  carriage  is  act  of  God  or  vis  major.    Note,  29  L.  R.  A. 

(N.  S.)  663. 
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XiOflses  ftom  peills  of  tbe  sea  are  vacTn  as  are  not  in  any  degree  produced 
fnan.  the  Interyention  of  man.  Wben  human  exertions  fail  to  prevent  the  eon- 
seqnencen  of  the  excepted  peril,  it  may  be  regarded  as  continuous,  and  th» 
law  presumes  the  loss  to  arise  from  the  first  cause. 

Approved  in  The  Portsmouth,  9  Wall.  685,  687,  19  L.  Ed.  755,  756,  hold- 
ing loss  from  jettison  to  lighten  ship,  after  being  run  aground  by  negligent 
^  navigation,  is  not  a  loss  "by  dangers  of  navigation";  The  Portsmouth, 
2  Biss.  58,  Fed.  Cas.  11,295,  holding  that  where  a  captain  ran  a  propeller 
aground  in  entering  a  harbor  negligently,  the  carrier  was  liable  if  the 
accident  could  have  been  avoided  by  the  exercise  of  any  reasonable  skill 
or  diligence  at  the  time. 

« 

Miscellaneous.  Cited  in  The  Alpin,  23  Fed.  819,  an  average  bond  is  in 
no  sense  a  submission  to  arbitration;  The  Nicanor,  40  Fed.  366,  to  same 
effect;  The  Santa  Anna  Maria,  49  Fed.  879,  holding  the  adjustment  of 
general  average  was  not  conclusive — the  fcusts  are  open  to  inquiry;  Steam- 
boat Belfast  V.  Boon,  41  Ala.  63,  in  general  discussion  of  nature  and  extent 
of  maritime  lien  for  damage  to  merchandise  and  jurisdiction  thereof; 
Conrad  v.  Montcourt,  138  Mo.  323,  39  S.  W.  808,  holding  an  average  bond 
does  not  absolutely  conclude  the  signer  as  to  his  liability — ^he  may  show 
negligence  in  the  handling  of  the  vessel  and  that  the  damage  resulted 
therefrom. 

21  How.  36-66,  16  L.  Ed.  61,  ^NION  INSURANCE  OO.  V.  HOGS. 

Oonstmction  of  New  York  insurance  act  of  1849,  by  public  officers  of  the 
State,  though  not  controlling,  is  not  to  be  overlooked,  and  diould  be  regarded 
as  decisive  in  a  case  of  doubt  or  where  the  error  is  not  plain. 

Approved  in  Corning  v.  Board  of  Commrs.,  102  Fed.  61,  42  C.  C.  A.  154, 
construing  Laws  Kan.  1886,  c.  90,  relating  to  issuance  of  county  bonds 
within  one  year  of  organization  of  new  county;  People  v.  Buckley  & 
Douglas  Lumber  Co.,  164  Mich.  637,  130  N.  W.  205,  holding  quo  warranto 
will  not  lie  against  sawmill  company,  licensed  for  years  to  carry  on  salt 
business;  Westerman  v.  Supreme  Lodge  K.  of  P.,  196  Mo.  709,  94  S.  W. 
479,  Rey.  Stats.  1899,  §  7897,  prohibiting  forfeiture  of  life  policy  for  non- 
payment of  premiums  after  payment  for  three  years  does  not  apply  to 
beneficial  associations  doing  business  on  assessment  plan;  State  v.  Smith, 
71  Ohio  St.  40,  72  N.  E.  306,  construing  Rev.  Stats.  1892,  §  2855,  relating 
to  entry  by  auditor  of  delinquent  tax  duplicate;  Sanders  v.  Sanders,  28 
Okl.  72,  117  Pac.  343,  holding  allottee  of  Indian  lands  dying  before  issu- 
ance of  certificate,  property  goes  to  heirs  by  descent  and  distribution; 
Chattanooga  Plow  Co.  v.  Hays,  125  Tenn.  155,  140  S.  W.  1069,  holding  one 
manufacturing  agricultural  implements  to  be  sold  and  shipped  elsewhere 
is  a  manufacturer  and  not  merchant,  and  exempt  from  merchant's  tax; 
:^  Gear  v.  Grosvenor,  Holmes,  218,  Fed.  Cas.  5291,  as  to  the  construction 
put  on  the  patent  act  of  1861  by  the  commissioner  in  the  matter  of  notice 
of  application  for  an  extension  of  a  patent;  Rand  v.  United  States,  38 
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• 
Fed.  667,  as  to  interpretation  of  Revised  Statutes,  section  847,  by  t)ie 
accounting  officers  of  treasury,  as  to  commissioner's  fees  for  drawing  com- 
plaints in  criminal  eases;  City  of  Detroit  v.  Detroit  City  R.  Co.,  56  Fed. 
904,  as  to  the  construction  given  to  a  city  charter  by  the  municipal  au- 
thorities, in  favor  of  one  who  has  dealt  in  good  faith;  Bloxham  v.  Con- 
sumers* Electric  Light  etc.  R.  Co.,  36  Fla.  543,  51  Am.  St.  Rep.  49,  29 
L.  R.  A.  510,  18  South.  447,  as  to  construction  of  the  Florida  statute  regu- 
lating the  assessment  of  railroads  made  by  the  executive  department  of 
the  State  government:  Westbrook  v.  Miller,  56  Mich.  152,  22  N.  W.  257, 
tax  deed  is  not  invalid  because  executed  by  deputy  auditor  in  his  own 
name;  Hall  v.* Wells,  54  Miss.  301,  as  to  construction  of  the  term  "orphans' 
business,"  in  the  matter  of  appointing  guardians  without  regard  to  whether 
they  had  living  fathers  or  not ;  Ross  v.  Kansas  City  etc.  R.  Co.,  Ill  Mo.  26, 
19  S.  W^43,  sustaining  the  construction  by  the  railroad  commissioners,  of 
Revised  statutes,  section  833,  that  a  "carload''  of  wood  meant  ten  tons ; 
Fisk.  v.  puthbert,  2  Mont.  599,  adopting  the  construction  of  the  law  by 
the  territorial  officers,  and  holding  the  auditor  could  issue  his  warrant  in 
settlement  of  demands  against  the  territory  when  no  sum  of  money  was 
stated  in  the  statute;  Board  of  Education  v.  Brown,  12  Utah,  273,  42  Pac. 
1111,  holding,  when  the  State  public  schools  statutes  were  doubtful  or 
ambiguous,  court  could  resort  to  the  contemporaneous  construction  of 
those  who  have  executed  the  statutes;  Harrington  v.  Smith,  28  Wis.  69, 
the  construction  of  State  law  relating  to  sales  of  public  lands,  by  the 
highest  law  officers  of  the  State,  should  be  adopted;  State  v.  Timme,  54 
Wis.  340,  11  N.  W.  793,  in  construing  the  direction  in  State  Constitution 
as  to  mode  of  amending  the  Constitution;  dissenting  opinion  in  State  v. 
Kelsey,  44  N.  J.  L.  47,  majority  holding  that  construction  prior  to  statute, 
giving  to  Secretary  of  State  certain  fees,  which  had  been  enforced  in  a 
certain  sense  for  a  long  series  of  years  by  the  government,  would  be  judi- 
cially adopted. 

Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed.  872, 
21  Sup.  Ct.  658,  holding  stamp  tax  on  foreign  bill  of  lading  is  tax  on 
exports  within  constitutional  prohibition. 

Theoiy  of  mutual  insurance  company  is  that  the  premiums  paid  by  each 
member  for  tbe  insurance  of  his  property  constitute  a  common  fund  devoted  to 
the  payment  of  any  losses  that  may  occur. 

Approved  in  Matter  of  Mutual  Fire  Ins.  Co.,  164  N.  Y.  16,  58  N.  E.  30, 
holding  holders  of  policy  in  mutual  fire  insurance  company  who'  have  paid 
certain  definite  sum  in  full  for  insurance  therein  are  members  and  entitled 
to  vote;  Wetmore  v.  McElroy,  96  S.  C.  184,  Ann.  Cas".  1916B,  79,  80  S.  E. 
267,  holding  by-law  of  mutual  insurance  exempting  from  assessment  those 
paying  special  premium  was  bar  to  suit  by  receiver  of  insolvent  company 
against  those  so  paying;  Spruance  v.  Farmers  &  Merchants'  Ins. ^Co.,  9 
Colo.  77,  10  Pac.  287,  holding  that  the  plan  of  all  companies  formed  under 
the  Colorado  statute  must  include  the  principle  of  mutality;  State  v.  Manu- 
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facturers'  Mut.  Fire  Ins.  Co.,  91  Mo.  318,  3  S.  W.  385^  it  is  not  essential  the 
premiums  should  be^paid  by  note — cash,  if  paid,  stands  for  the  note  and  does 
not  alter  the  character  of  mutuality;  Mygatt  v.  New  York  Protection  Ins.  Co., 
21  N.  Y.  67,  holding  the  term  "mutual,'*  as  applied  to  an  insurance  com- 
pany, is  simply  significant  of  the  purpose  of  the  association;  Schimpf  v.  Le- 
high Valley  Mut.  Ins.  Co.,  86  Pa.  St.  376,  holding  that  a  cash  premium  may 
represent  the  insured  in  the  common  fund  as  well  as  a  note;  Rundle  v. 
Kennan,  79  Wis.  497,  48  N.  W.  517,  holding  that  the  issue  of  a  fire  policy  for 
a  cash  premium  was  not  ultra  vires  under  the  Michigan  statute;  Davis  v. 
Parcher,  82  Wis.  495,  52  N.  W.  773,  holding  a  clause  in  the  articles  of 
association  permitting  payment  of  all  premiums  in  advance,  in  one  sum, 
not  contrary  to  the  principle  of  mutual  insurance;  Schwarzwalder  v. 
Tegen,  58  N.  J.  Eq.  321,  43  Atl.  588,  remarking  New  Jersey  mutual  insur- 
ance societies  modeled  upon  New  York  act  of  1852.  ^ 

Validity  and  construction  of  mutual  insurance  policy  issued  for  cash 
premium.    Note,  Ann.  Cas.  1916B,  84,  85,  86. 

21  How.  66-80,  16  L.  Bd.  50,  LEGOETT  v.  HUMFHBEY8. 

Responsibility  is  limited  to  the  clear  and  absolute  terms  and  meaning  of 
tbe  surety's  undertaking.  Presumiitlons  or  equities  are  never  allowed  to 
enlarge  or  in  any  degree  change  his  legal  obligations. 

Approved  in  United  States  v.  Freel,  186  U.  S.  316,  46  L.  Ed.  1181,  22 
Sup.  Ct.  878,  holding  surety  on  contractor's  bond,  conditioned  for  per- 
formance of  contract  to  build  drydock,  is  released  by  subsequent  changes 
made  without  his  consent ;  Swift  &  Co.  v.  Jones,  135  Fed.  439,  where  under 
contract  employing  defendant's  son  as  plaintiff's  broker,  signed  by  defend- 
ant as  guarantor,  son  required  to  give  fidelity  bond  for  which  plaintiff  to 
pay  premium,  and  son  signed  application  but  bond  not  obtained  until  after 
defalcation,  defendant  not  liable  on  guaranty;  Graham  v.  Middleby,  213 
Mass.  444,  Ann.  Gas.  1914A,  384,  43  L.  B.  A.  (N.  I$.)  977,  100  N.  E.  752, 
holding  sureties  on  bond  to  cover  return  of  purchase  money  in  case  article 
sold  was  unsuitable  could  not  set  up  damage  to  article  as  recoupment; 
Smith  V.  United  States,  2  Wall.  235,  17  L.  Ed.  792,  where  one  of  the  sure- 
ties erased  his  name  before  the  bond  was  finally  approved,  held  to  render 
it  void  as  respects  a  surety  who  had  not  been  informed  of  the  erasure; 
United  States  v.  Ulrici,  111  U.  S.  42,  28  L.  Ed.  846,  4  Sup.  Ct.  290,  where 
spirits  are  forfeited  for  misconduct  of  distiller,  government  cannot  apply 
the  proceeds  on  some  other  account  and  collect  the  tax  from  the  sureties; 
United  States  v.  Cheeseman,  3  Sawy.  429,  Fed.  Cas.  14,790,  holding  the 
surety's  liability  cannot  be  extended  beyond  the  reasonably  necessary 
import  of  the  language  of  the  bond;  United  States  v.  American  Bonding 
etc.  Co.,  89  Fed.  929,  32  C.  C.  A.  420,  holding  a  contractor's  surety  re- 
leased by  pa3rments  to  a  materialman  of  sums  in  excess  of  goods  supplied; 
United  States  v.  Freel,  92  Fed.  301,  holding  the  question  whether  a 
surety   to   a   contractor's   bond    was   released    by    creation   of   auxiliary 
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contracts  depended  on  the  true  construction  of  the  surety  bond;  Haw- 
kins V.  Thomas,  3  Ind.  App.  402,  29  N.  E.  158,  holding  the  liability 
of  siyeties  on.  an  official  bond  extends  only  to  official  acts;  Hale  v. 
Forbis,  3  Mont.  408,  holding  that  change  or  variation  of  a  contract 
releases  all  parties  not  consenting;  Cross  v.  Scarboro,  6  Baxt.  136, 
liolding  sureties  on  a  guardian's  bond,  having  paid  the  guardian's  defal- 
cation, cannot  enforce  contribution  from  sureties  on  same  guardian's 
subsequent  bond;  Victor  Sewing  Machine  Co.  v.  Crock  well,  2  Utah,  559, 
holding  a  surety  on  an  agent's  bond,  which  requires  the  agent  to  turn 
over  to  principal  all  notes  received  on  sales  and  indorse  same,  is  not  liable 
for  the  pa3anent  of  such  notes. 

Distinguished  in  United  States  v.  Lynch,  192  Fed.  368,  holding  surety 
not  released  from  liability  to  subcontractor  for  price  of  materials  fur- 
nished, even  though  subcontractor  extends  time  of  payment.  | 

Liability  as  between  different  seta  of  sureties.    Note,  70  Am.  St.  Bep. 
451. 

Surety  wlio  has  once  paid  the  full  amount  of  the  penalty  of  the  bond  may 
plead  "puis  darrein  continuance,"  and  if  prevented  is  entitled  to  relief  in 
equity. 

Approved  in  Crim  v.  Handley,  94  U.  S.  658,  24  L.  Ed«  218,  in  deciding 
when  a  court  of  equity  will  enjoin  a  judgment  at  law;  Ransom  v.  Pierre, 
101  Fed.  671,  41  C.  C.  A.  585,  arguendo. 

Distinguished  in  L.  Bucki  &  Son  Lumber  Co.  v.  Atlantic  Lumber  Co., 
116  Fed.  5,  53  C.  C.  A.  513,  upholding  bill  for  relief  by  reduction  of  judg- 
ment by  mistake  entered  for  greater  amount. 

Liability  of  surety  for  interest  when  effect  is  to  exceed  penalty  of 
bond.    Note,  Ann.  Gas.  19140,  1196. 

Penalty  as  limit  of  liability  on  statutory  bond.    Note,  55  L.  B.  A.  39S. 

Surety  does  not  undertake  to  perform  the  acts  of  the  principal,  only  to 
make  good -his  misfeasance  or  nonfeasance  to  an  amount  coextensive  witlt 
the  penalty. 

Approved  in  Oraeter  v.  De  Wolf,  112  Ind.  3, 13  N.  E.  112,  holding  obliga- 
tion of  sureties  to  an  appeal  from  a  judgment  of  a  justice  of  tho  peace  is 
limited  to  the  penalty. 

Sureties  are  discharged  by  once  paying  the  amount  of  the  bond  penalty. 
Cited  in  United  States  v.  Mexican  International  R.  Co.,  154  Fed.  520, 
arguendo. 

Miscellaneous.  Cited  in  United  States  v.  Hills,  4  Cliff.  622,  Fed.  Cas. 
15,369,  point  of  citation  unintelligible ;  Kinealy  v.  Staed,  55  Mo.  App.  183, 
as  affirming  Humphreys  v.  Leggett,  in  9  How.  297,  13  L.  Ed.  145,  on  the 
question  of  power  of  chancery  to  enjoin  a  judgment  at  common  law. 
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21  Bow.  80-82,  16  L.  Ed.  72,  RICHMOND  v.  OITT  OF  MILWATTKBE. 

Appeals  ttom  the  District  Court  of  the  United  States  of  Wisconsin  are 
governed  by  the  general  law  of  1803 — ^the  sum  or  valne  in  controversy  must 
exceed  two  thousand  dollars.  i 

Distinguished  in  dissenting  opinion  in  GileB  v.  Harris,  189  U.  S.  499,  47 
L.  £d.  917,  23  Sup.  Ct.  645,  majority  holding  Circuit  Court  has  no  jurisdic- 
tion of  suit  by  Alabama  negro  to  compel  registrar  to  enroll  name  on  voting 
list  under  Constitution,  alleged  to  be  contrary  to  Federal  Constitution. 

21  How.  82^-86,  16  L.  Ed.  31,  BICE  ▼.  MINNESOTA  ETC.  B.  CO. 

In  an  action  at  law,  coming  up  by  writ  of  error,  the  record  caimot  be 
amended  after  the  close  of  the  term  to  which  it  was  returnable,  but  a  nsw 
writ  is  necessary.    The  rule  is  otherwise  in  admiralty. 

Approved  in  Patch  v.  Wabash  R.  Co.,  207  U.  S.  282,  62  L.  Ed.  207,  28 
Sup.  Ct.  80,  holding  administrator,  though  not  a  resident,  may  plead  to 
jurisdiction  of  Federal  court  sitting  in  Illinois;  Wetmore  v.  Karrick,  205 
U.  S.  165,  157,  61  L.  Ed.  760,  761,  27  Sup.  Ct.  434,  holding  court  dismiss- 
ing appeal  for  want  of  prosecution  cannot  reinstate  case  without  motion, 
preceded  by  proper  notice;  Burget  v.  Robinson,  123  Fed.  264,  59  C.  C.  A. 
260,  holding  Circuit  Court  of  Appeals  may  grant  rehearing  where  it  has 
stayed  mandate;  The  Grace  Girdler,  6  Wall.  442,  18  L.  Ed.  790,  in  admir- 
alty allowing  appellants  to  make  proof  of  jurisdictional  value  by  affidavits ; 
dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  200,  67  L.  R.  A.  179,  47 
S.  E.  l2,  majority  granting  certiorari  tc  correct  record  where  conviction 
reversed  for  omission  of  material  allegation  in  indictment  where  allega- 
tion in  fact  was  contained  but  omitted  from  record  by  misprision  of  clerk. 

Distinguished  *in  State  v.  F.  B.  Williams  Cypress  Co.,  132  La,  961,  Ann. 
Oju.  1914D,  1290,  61  South.  992,  holding  judgment  may  be  amended  even 
after  term,  where  mistake  consisted  of  clerical  error  only. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A«  ^1,  871* 

21  How.  85-88,  16  L.  Ed.  32,  KELSEY  v.  FOBSYTH.  ^ 

Proceedings  in  ejectment  submitted  by  agreement  of  counsel  to  the  court, 
without  a  jury,  upon  the  understanding  that  either  party,  upon  appeal  to 
Supreme  Court,  might  except  and  treat  the  evidence  as  a  special  verdict,  will 
not  be  reviewed  by  Supreme  Court. 

Approved  in  United  States  v.  St.  Louis  etc.  Ry.  Co..  169  Fed.  75, 94  C.  C.  A. 
441,  holding  where  parties  waive  jury,  findings  of  fact  are  obnclusive  on 
appellate  court;  Belt  v.  United  States,  4  App.  D.  C.  31,  holding  trial  by 
jury  may  be  waived  in  criminal  case,  provided  statute  authorizes  it; 
Campbell  v.  Boyreau,  21  How.  226,  16  L.  Ed.  96,  holding  that  on  writ  of 
error,  the  facts  must  be  found  by  a  jury  by  general  or  special  verdict  or 
must  be  agreed  upon  in  a  case  stated;  Pomeroy  v.  Bank  of  Indiana,  1 
Wall.  604,  17  L.  Ed.  642,  holding,  where  no  bill  of  exceptions,   agreed 
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statement  or  special  verdict  appear  in  the  transcript,  the  general  rule  is 
that  the  jadgment  will  be  affirmed;  Flanders  v.  Tweed,  9  Wall.  429,  19 
L.  Ed.  679,  showing  necessity  for  the  act  of  March  3,  1865,  enabling  ap- 
X>eals  on  compliance  with  certain  conditions,  and  that  they  must  be  strictly 
complied  with ;  Kearney  v.  Case,  12  Wal^.  281,  20  L.  Ed.  396,  holding  that 
where  the  conditions  of  the  act  of  1865  had  not  been  observed,  there  was 
no  error  which  the  appellate  court  could  review;  Oilman  v.  Illinois  & 
^Miss.  Tel.  Co.,  91  U.  S.  614,  23  L.  Ed.  409,  where  a  case,  not  under  the 
act  of  1895,  was  submitted  to  the  court  and  argued,  neither  party  asking  for 
a  juiy,  held  must  be  taken  that  both  x>arties  waived  trial  by  jury  and  both 
are  bound  by  the  decision ;  Bond  v.  Dustin,  112  U.  S.  606,  28  L.  Ed.  836, 
5  Sup.  Ct.  297,  where,  in  an  action  tried  without  a  jury,  no  stipulation  was 
filed  in  lower  court  under  Revised  Statutes,  section  649,  the  court  cannot, 
on  bill  of  exceptions  and  writ  of  error,  review  ruliners  on  evidence ;  Rogers 
v.  United  States,  141  U.  S.  555,  36  L.  Ed.  856,  12  Sup.  Ct.  94 ;  also  Town 
of  Lyons  v.  Lyons  Nat.  Bank,  19  Blatchf.  284,  8  Fed.  372,  where  actions 
at  law,  tried  in  District  Court  without  a  jury,  held  neither  the  Circuit 
nor  the  Supreme  Court  could  consider  any  matter  raised  by  bill  of  excep- 
tions; Wear  v.  Mayer,  2  McCrary,  174,  6  Fed.  660,  holding  no  exception 
to  rulings  on  evidence  or  points  of  law,  growing  out  of  the  evidence,  can 
be  taken  when  no  jury  impaneled;  Doty  v.  Jew<)tt,  22  Blatchf.  67,  69,  19 
Fed.  338,  339,  to  same  effect;  Duncan  v.  Atchison  etc.  R.  Co.,  72  Fed.  810, 
19  C.  C.  A.  202,  holding  the  appellate  authority  of  Circuit  Court  of  Ap- 
peals is  regulated  exclusively  by  acts  of  Congress  and  Federal  rules; 
Lynch  v.  Grayson,  7  N.  M.  36,  32  Pac.  152,  holding  that  under  the  Act  of 
.Tanuaiy  5,  1889,  section  4,  the  Supreme  Court  could  only  pass  upon  the 
sufficiency  of  the  facts,  as  found,  to  support  the  conclusions  of  law. 

Agreement  of  the  parties  cannot  authorize  the  Supreme  Court  to  revise 
a  judgment  of  an  Inferior  court  in  any  other  mode  of  proceeding  than  that 
which  the  law  prescribes. 

Approved  in  Swift  &  Co.  v.  Jones,  145  Fed.  494,  76  C.  C.  A.  253,  circuit 
judge  in  action  at  law  cannot,  though  parties  consent,  order  trial  before 
special  master;  Clark  v.  Doerr,  143  Fed.  961,  75  C.  C.  A.  146,  time  for 
suii^  out  writ  of  error  under  Comp.  Stats.  1901,  p.  547,  cannot  be  extended 
by  agreement;  State  v.  Nixon,  232  Mo.  509,  134  S.  W.  541,  holding  where 
jurisdiction  of  appellate  court  is  confined  to  certain  territory,  consent  of 
parties  outside  territory  cannot  confer  jurisdiction;  Wedd  v.  Gates,  15 
Okl.  605,  82  Pac.  809,  Supreme  Court  cannot  review  order  of  District  Court, 
where  suit  for  review  not  commenced  until  after  expiration  of  one  year 
notwithstanding  agreement  of  parties  or  general  appearance  of  defendant 
in  error;  Merrill  v.  Petty,  16  Wall.  346,  347,  21  L.  Ed.  601,  holding  a  libel 
in  personam  and  a  libel  in  rem,  commenced  and  prosecuted  in  different 
courts,  cannot,  by  agreement  of  parties,  be  blended  so  as  to  give  juris- 
diction ;  United  States  v.  Emholt,  105  U.  S.  416,  26  L.  Ed.  1078,  holding 
that  on  appeal  from  decision  of  district  judge  to  Circuit  Court,  consent 
will  not  enable  the  district  judge  to  vote  wiien  another  judge  is  present, 
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nor  can  the  case  be  taken  to  Supreme  Court  on  certificate  of  division  of 
opinion ;  Land  Trust  v.  HoflEman,  57  Fed.  336,  6  C.  C.  A.  358,  holding  that 
the  court  might  refuse  to  review  the  decree  in  an  equity  suit  to  remove 
cloud  on  title  on  a  writ  of  error,  notwithstanding  the  stipulation  of  parties 
that  the  suit  was  to  be  considered  and  tried  as  an  action  at  law  for  slander 
of  title ;  Stevens  v.  Clark,  62  Fed.  323,  10  C.  C.  A.  379,  holding  parties 
cannot  waive  issue  and  filing  of  writ  of  error  within  the  time  prescribed 
by  law;  Gold  Street  v.  Newton,  2  .Dak.  Ter.  40,  3  N.  W.  312,  and  Saw-  ' 
telle  V.  Weymouth,  .14  Wash.  23,  43  Pac.  1102,  holding  that  service  of 
.notice  of  appeal  cannot  be  waived  by  stipulation;  Harris  v.  Sweetland, 
48  Mich.  115,  11  N.  W.  832,  holding  that  parties  cannot  stipulate  to  sub- 
stitute methods  of  their  own  in  place  of  essential  rules  of  legal  procedure. 

State  laws  cannot  authorize  Federal  courts  to  depart  from  the  modes  of 
proceeding  and  mles  prescribed  by  acts  of  Congress. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Shirk,  7  Ind.  Ter.  85,  103 
S.  W.  774,  holding  United  States  Circuit  Court  of  Appeals  for  Indian 
Territory  has  no  jurisdiction  of  appeal  in  a  case  at  law;  United  States  v. 
McELroy,  2  Mont.  239,  holding  a  cause  can  only  be  removed  irom  an  in- 
f  erior  national  court  to  a  superior,  according  to  act  of  Confess. 

• 
21  How.  88-103,  16  L.  Bd.  68,  WINANS  ▼.  NEW  YORK  BTO.  B.  00. 

Exception  to  refusal  of  the  court  to  reject  a  deposition  cannot  be  made 
at  the  trial  when  the  party  had  ample  time  to  move  a  suppression  of  the 
deposition  or  a  re-examlnation  of  the  witness. 

Approved  in  Howard  v.  Stillwell  etc.  Mfg.  Co.,  139  U.  S.  205,  85  L.  Ed. 
160,  11  Sup.  Ct.  502,  holding  the  failure  of  a  party  to  note  objections  to 
depositions  when  taken,  or  to  present  them  by  a  motion  to  suppress,  or  by 
some  other  notice  before  the  trial  is  begun,  will  be  held  to  be  a  waiver. 

Experts  may  explain  terms  of  art,  machines,  models  or  drawings  exhibited,      / 
and  point  out  differences  or  similarities;  they  may  testify  as  to  questions  of 
art  or  science  peculiar  to  their  trade  or  profession,  but  not  as  to  the  proper 
or  legal  construction  of  any  instrument  of  writing.    So  held  in  a  patent  case. 

Approved  in  Simplex  Ry.  Appliance  Co.  v.  Wands,  115  Fed.  520,  53 . 
C.  C.  A.  171,  holding  parol  evidence  admissible  to  show  state  of  art,  and 
as  bearing  on  manner  in  which  doctrine  of  equivalents  should  be  applied 
in  construing  patents ;  White  v.  Central  Vermont  Ry.  Co.,  87  Vt.  345,  89  Atl. 
625,  holding  construction  of  rule  of  railroad  company  as  to  duty  of  brake- 
man  is  not  subject  of  expert  testimony ;  Baxter  v.  Chicago  etc.  Northwestern 
R..  R.  Co.,  104.  Wis.  332,  80  N.  W.  653,  commenting  on  weight  of  medical 
expert  testimony  in  action  for  personal  injuries;  Congress  etc.  Spring  Co. 
v.  Edgar,  99  U.  S.  658,  25  L.  Ed.  490,  admitting  testimony  to  prove  that 
the  male  deer  in  the  fall  of  the  year  is  a  dangerous  animal;  Day  v.  Stell- 
man,  7  Fed.  Cas.  264,  holding  expert  testimony  may  be  received  to  explain 
terms  of  art  and  to  make  the  court  acquainted  with  the  material  with 
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which  writings  deal  and  the  oircmnstances  under  which  they  were  made; 
Jaekson  v.  Allen,  120  Mass.  74,  holding  expert  testimony  on  the  question 
of  construction,  to  limit  the  meaning  of  the  language  of  a  specificatioti, 
should  be  disregarded;  Rush  v.  Megee,  36  Ind.  74,  as  to  lack  of  value  of 
expert  testimony;  Johnson  v.  Culver,  116  Ind.  291,  19  N.  E.  136,  to  same 
point  and  effect;  Dole  v.  Johnson,  50  N.  H.  456,  reviewing  the  essential 
qualifications  which  a  person  should  possess  in  prder  to  be  admitted  to 
testify  as  an  expert. 

Miscellaneous.  Cited  in  Johnson  v.  McCabe,  37  Ind.  538,  as  to  the  char- 
aeter  of  the  novelty  and  degree  of  utility  required  to  render  a  patent 
valid  under  the  act  of  Congress. 

21  How.  103-112,  16  L.  Ed.  33,  PEmrSYLVAlTIA  ▼.  RAVENEIa.  \ 

Domicile  of  a  wife  most  be  taken  to  be  that  of  her  husband  at  the  time 
of  his  death.  It  is  for  the  Jury  to  say  whether  the  evidence  shows  a  subse- 
quent change  of  domicile. 

Approved  in  Cheever  v.  Wilson,  6  D.  C.  157,  holding  wife  being  citizen 
of  District  of  Columbia  could  not  change  residence  to  Indiana  for  purx)ose 
of  obtaining  divorce;  Marks  v.  Marks,  75  Fed.  326,  holding  the  domicile 
of  the  widow  continued  to  be  that  of  the  husband  at  his  death,  until  shown 
to  have  been  changed. 

Domicile  of.  wife  after  death  of  husband.    Note,  Ann.  Gas.  1913E, 
1196,   1197. 

Domicile  of  married  woman.    Note,  9  £.  B.  0.  72f. 

Proved  acts  and  language  of  a  decedent^  showing  continuoiu  intention 
to  change  domicile,  shduld  be  accepted  by  the  Jury  as  conclusive  evidence 
of  the  fact. 

Approved  in  McCord  v.  Rosene,'39  Wash.  2,  80  Pac.  793,  fact  that  man 
lives  in  hotel  while  family  resides  in  another  State  does  not  affect  resi- 
dence for  purpose  of  limitation  of  action  on  foreign  judgment;  Merrill 
V.  Morrissett,  76  Ala.  439,  admitting  declarations  of  a  deceased  as  to  his 
domicile,  to  illustrate  intention. 

21    How.    112-126,    16  L.    Ed.    38,    COVINaTON    DBAW-BBIDaB    CO.    ▼. 
SHEPHEBD. 

BIB  which  alleges  that  defendant  is  corporation  and  citizen  of  particular 
State  contains  sufficient  averment  of  citizenship. 

Approved  in  Case  of  the  Sewing  Machine  Cos.,  18  Wall.  575,  21  L.  Ed. 
919,  holding  that  the  rule  does  not  modify  the  requirement  that  each  plain- 
tiff, if  the  interest  be  joint,  must  be  competent  to  sue  each  defendant  in 
the  Circuit  Court;  St.  Louis  Nat.  Bank  v.  Allen,  2  McCrary,  94,  holding 
that  a  national  bank  is  to  be  res^arded  as  a  citizen  of  the  State  in  which 
it  is  established  or  located. 

Removal  of  causes  for  diverse  citi^^enship.    Note)  12  Ai^.  Rep.  546. 
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Privilege  of  making  a  bridge  and  of  taking  tollB  for  its  use  is  a  franchise 
in  wblch  the  public  bas  an  Interftt.  Tbe  tolls  being  a  franchise,  and  the  bridge 
a  mere  easement,  it  is  for  the  State  courts  to  determine  if  an  execution  could 
attach  to  either  the  franchise  or  the  structure  of  the. bridge  as  real  or  personal 
property. 

Approved  in  Louisville  etc.  R.  Co.  v.  Boney,  117  Ind.  506,  3  L.  B.  A.  488^ 
20  N.  E.  434,  as  having  held  that  in  the  absence  of  a  statute,  neither  the 
franchise  nor  property  essential  to  its  enjoyment  could  be  sold  on  exe- 
cution; Richardson  v.  Sibley,  11  Allen,  72,  87  Am.  Doc.  704,  holding  a 
franchise  to  take  toll  cannot  be  sold,  mortgaged  or  taken  on  execution 
without  authority  of  the  legislature. 

Right  to  transfer  public  franchises.    Note,  85  Am.  St.  Rep.  896. 
Judicial  sale  of  corporate  franchise  or  property  necessary  .to  its  en«^ 
joyment.    Note,  20  L.  B.  A.  740. 

Circuit  Court  may  cause  possession  to  be  taken  of  the  brldjire  of  a  bridge 
corporation,  against  which  a  Judgment  has  been  rendered,  and  may  appoint  a- 
receiver  to  collect  tolls  and  pay  them  Into  court  for  the  purpose  of  discharging 
this  judgment,  when  the  execution  creditor  has  exhausted  his  legal  remedy. 

Approved  in  Connor  v.  Tennessee  Cent.  Ry.  Co.,  109  Fed.  942,  54  L.  B.  A* 
687,  58  C.  C.  A.  730,  holding  void  decree  directing  sale,  to  satisfy  debt  of 
portion  of  right  of  way  and  roadbed  of  railroad ;  White  Water  etc.  Canal 
Co.  V.  Vallette,  21  How.  422,  16  L.  Ed.  157,  holding  a  receiver  of  property 
of  a  canal  company  may  be  appointed  in  a  suit  to  enforce  its  bonds;  Na- 
tional Foundry  etc;  Works  v.  Oconto  Water  Co.,  52  Fed.  58,  holding  both 
plant  and  franchise  of  a  quasi-public  corporation  may  be  sold  in  satisfac- 
tion of  a  lien  of  a  materialman  when  the  two  cannot  be  separated  because 
of  their  peculiar  public  use;  Meyer  v.  Johnson,  53  Ala.  336,  holding  a  re- 
ceiver may  be  appointed  when  a  company  in  receipt  of  tolls  and  income 
more  than  sulSicient  to  pay  expenses  refuses  to  apply  surplus  in  payment  of 
a  judgment  or  mortgage  creditor ;  State  v.  Northern  Central  R.  Co.,  18  Md. 
216,  holding  it  is  not  against  public  policy  to  appoint  A  receiver  over  the 
property  of  corporations ;  Hale  v.  Nashua  etc.  R.  R.  Co.,  60  N.  H.  341,  hold- 
ing that  expenditures  of  receiver  may  be  made  a  preferred. claim;  Baxter 
V.  Nashville  etc.  Turnpike  Co.,  10  Lea,  491,  holding  a  court  of  chancery 
may  impound  the  tolls  of  a  turnpike  company  and  sell  its  entire  prop- 
erty and  franchises  for  the  benefit  of  creditors;  Milwaukee  etc.  R.  R.  Co. 
V.  James,  6  Wall.  752,  18  L.  Ed.  856,  as  to  lien  of  a  judgment  against 
a  railroad,  under  Wisconsin  law,  holding  that  a  sale  and  conveyance  under 
decree  in  chancery  passed  the  whole  interest  to  the  purchaser. 

Distinguished  in  Blake  v.  Alabama  etc.  R.  Co.,  6  N.  B.  R.  335,  3  Fed. 
Cas.  588,  as  not  warranting  the  appointment  of  a  receiver  to  take  posses- 
sion of  and  administer  property  already  in  the  hands  of  another  court 
and  in  process  of  administration. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Rep.  40,  62. 
Exemption  of  corporate  property  from  execution.    Note,  15  Am.  Dec. 
596, 
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Creditors'  bills  and  proceedings  in  equity  in  bill  of  executions.    Note, 
90  Am.  Bee.  296. 

Appointments  of  receivers.    Note,  64  Am.  Dec.  484,  486. 

Right  of  appointment  of  receiver  of  railway  company.    Note,  22  E. 
R.  0.  876. 

21  How.  126-146,  16  I..  Ed.  66,  IJVEBMOBE  v.  JENOKES. 

Assignment  for  benefit  of  creditors,  under  a  State  law  wUch  allows  the 
exclusion,  ftom  its  benefits,  of  those  creditors  who  refuse  to  execute  releases,  is 
▼alld  as  to  all  the  property  and  creditors  of  the  assignee  wherever  situate,  if 
▼alld  In  the  State  where  assignor  and  assignee  reside,  and  free  from  ftaud. 

Approved  in  Manhattan  Life  Ins.  Co.  v.  Hennessy,  99  Fed.  71,  39 
C.  C.  A.  625,  holding  participation  by  creditor  in  benefits  of  general  assign- 
ment by  debtor,  conditioned  that  those  accepting  its  benefits  shall  release 
claims  in  full,  does  not  operate  as  discharge  of  debt;  Bloomingdale  v. 
Weil,  29  Wash.  624,  70  Pac.  99,  holding  rights  of  local  creditors  prevail 
against  property  in  State  covered  by  foreign  voluntary  assignment  for 
benefit  of  creditors;  Pitman  v.^Marquardt,  20  Ind.  App.  446,  60  N.  E.  898, 
holding  that  a  valid  foreign  assignment  affecting  property  in  Indiana 
will  be  upheld  there  if  not  contrary  to  the  law  and  policy  of  the  State  of 
Indiana;  Reynolds'  Appeal,  104  Pa.  St.  389,  holding  that  full  effect  is 
always  given  in  all  States  of  the  Union  to  voluntary  assignments  for 
benefit  of  creditors;  Keating  v.  Vaughn,  61  Tex.  525,  holding  that  in 
Texas  an  assignment,  excluding  from  its  benefit  creditors  who  refused  to 
release  the  debtor,  was  valid  by  direct. statute. 

Limited  in  Security  Trust  Co.  v.  Dood  Mead,  173  U.  S.  628,  48  L.  Ed. 
8S7,  19  Sup.  Ct.  545,  holding  such  assignment  under  State  insolvent  laws, 
inoperative  on  property  in  another  State. 

Extra-territorial  effect  of  assignments.     Note,  55  Am.  Rep.  133. 

Transfer  of  property  out  of  State  by  bankruptcy  or  kindred  proceed- 
ings.   Note,  23  L.  B.  A.  34. 

21  How.  146-170,  16  L.  Ed.  86,  BABBEDA  v.  SILSBEE. 

Contingent  agreements  for  additional  rates  in  charter-parties  are  entitled 
to  receive  a  liberal  interpretation.  In  construing  them,  the  intention  must 
generally  be  gathered  from  the  language,  the  surrounding  circumstances  and 
the  subject  matter. 

Approved  in  Findlay  v.  United  States,  225  Fed.  343,  holding  it  was 
not  error  to  receive  evidence  as  to  circumstances  surrounding  bond  iriven 
to  secure  penalties  incurred  by  steamship  company;  Mitchell  v.  McShane 
Lumber  Co.,  220  Fed.  879,  136  C.  C.  A.  444,  holding  person  claiming  title 
to  .land  by  adverse  possession  is  not  prejudiced  by  taking  lease  from  third 
person;  United  States  v.  Newport  News  Shipbuilding  etc.  Co.,  178  Fed. 
204,  101  C.  C.  A.  614,  holding  government  liable  for  expense  of  trial  test 
of  battleship,  where  previous  custom  under  similar  contracts  did  not  pro-* 
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vide  for  such  trials;  Percy  v.  Union  Sulphur  Co.,  173  Fed.  537,  holding 
where  lay  days  were  to  be  calculated  from  time  vessel  gave  notice  U> 
charterer,  and  only  docking  place  was  at  wharf  of  charterer  already  occu- 
pied, intervening  delay  could  not  be  deducted ;  Cleaveland-Cliffs  Iron  Co.  v. 
East  Itasca  Min.  Co.,  146  Fed.  235,  236,  76  C.  C.  A.  598,  construing:  con- 
tract for  assignment  of  mining  lease  on  royalty;  Roselle  v.  Commonwealth, 
110  Va.  237,  65  S.  E.  527,  holding  circumstances  of  contract  for  sale  of 
picture  frames  may  be  received  by  court  without  varying  written  instru- 
ment ;  Nash  v.  Towne,  5  Wall.  699,  18  L.  Ed.  629,  in  construing-a  contract 
for  sale  of  flour  in  midwinter,  "free  on  board,"  and  "now  stored";  Mer- 
riam  v.  United  States,  107  U.  S.  441,  27  L.  Ed.  588,  2  Sup.  Ct.  540,  hold- 
ing that  courts  may  look  beyond  the  language  to  the  subject  matter  and 
surrounding  circumstances,  and  may  avail  themselves  of  the  same  light 
which  the  parties  had  when  the  contract  was  made;  Mobile  etc.  R.  Co.  v. 
Jurey,  111  U.  S.  592,  28  L.  Ed.  530,  4  Sup.  Ct.  569,  to  same  effect  in  con- 
struing a  bill  of  lading  as  not  intended  to  exempt  the  railroad  company 
from  any  of  the  liabilities  of  a  common  carrier;  Furbish  v.  Sears,  2  Cliff. 
456,  Fed.  Cas.  5160,  where  surrounding  circumstances  were  considered 
in  ascertaining  scope  of  a  mortgage  intended  to  secure  agreements;  Tal- 
bot V.  Wakeman,  23  Fed.  Cas.  648,  in  construction  of  a  chaffer-party, 
under  seal,  admitting  extrinsic  evidence  to  prove  that  one  of  the  joint 
charterers  was  in  fact  agent  for  another  party;  Wickcrsham  v.  Singer, 
29  Fed.  Cas.  1137,  holding  that  where  written  instruments  are  invoked 
to  affect  the  rights  of  third  persons,  strangers  to  the  instrument,  parol 
evidence  is  always  open  to  prove  the  truth,  however  contradictory  to  the 
writing;  Chicago  etc.  R.  Co.  v.  Pyne,  30  Fed.  88,  holding  court  must  resort 
to  extrinsic  circumstances  when  an  agreement  was  obscure,  imperfect 
or  ambiguous;  McMillen  v.  Pratt,  89  Wis.  623,  62  N.  W.  591,  holding, 
in  an  action  on  a  logging  contract,  where  the  language  was  susceptible 
of  two  meanings  the  court  will  infer  the  intention  of  the  parties  from 
the  circumstances  attending  the  transaction;  dissenting  opinion  in  Low- 
ber  V.  Bangs,  2  Wall.  743,  17  L.  Ed.  771,  majority  holding  that  a  provision 
in  a  charter-party  that  the  vessel  would  proceed  to  another  port  "with 
all  possible  dispatch"  was  a  condition  precedent  to  a  right  of  recovery. 

Application  of  parol  evidence  rule  to  strangers  to  contract.    Note, 
8  Ann.  Gas.  847. 

Admissibility  of  evidence  Is  for  tbe  court,  its  sulllclency  for  the  jury,  and 
the  finding  of  the  Jury  of  the  result  Is  conclusiye  unless  a  new  trial  Is  awarded. 
Approved  in  Davidson  Steamship  Co.  v.  United  States,  205  U.  S.  192, 
51  L.  Ed.  766,  27  Sup.  Ct.  480,  holding  question  whether  captain  was  neg- 
ligent m  handling  boat  after  collision  on  Lake  Superior  was  question  of 
fact  for  jury,  and  could  not  be  disturbed  by  appellate  court;  Mutual  Re- 
serve Life  Ins.  Co.  v.  Heidel,  161  Fed.  538,  88  C.  C.  A.  477;  holding  where 
error  has  been  committed  as  to  rejection  of  evidence  at  trial.  Supreme 
Court  cannot  be  regulated  by  weight  of  evidence  actually  produced;  dis- 
senting opinion  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  Coal  etc.  Co.,  154 
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Ped.  665,  594,  83  C.  C.  A.  431,  majority  holding  question  whether  sup- 
plemental agreement  formed  part  of  original  insurance  contract  might 
be  decided  by^ court  and  not  jury;  New  York  Central  etc.  R.  R.  Co.  v. 
Fraloff,  100  U.  S.  32,  25  L.  Ed.  585,  holding  the  appellate  court  cannot 
re-examine  facts  tried  by  a  jury;  New  York  etc.  S.  S.  Co.  v.  Anderson, 
60  Fed.  465,  1  C.  C.  A.  529,  refusal  to  grant  a  new  trial  on  the  ground 
that  verdict  was  against  the  evidence  and  excessive  damages  cannot  be 
reviewed;  Northern  Pac.  R.  Co.  v,  Charless,  51  Fed.  579,  2  C.  C.  A.  380, 
holding  that  the  overruling  of  a  motion  for  new  trial  is  not  a  subject  for 
exception  in  Federal  courts;  Singer  Mfg.  Co.  v.  Brill,  v54  Fed.  382,  4 
C.  C.  A.  374,  holding  that  since  adoption  of  seventh  amendment  to  Con- 
stitution, on  writ  of  error,  Federal  courts  were  confined  to  the  consid- 
eration of  exceptions  to  the  evidence  and  instructions  given  or  refused; 
Capital  faction  Co.  v.  Hof ,  174  U.  S.  9,  43  L.  Ed.  876.  19  Sup.  Ct.  684, 
holding  jury  trial  provided  by  Congress  for  District  of  Columbia,  not 
a  jury  trial  within  the  common  law  and  the  syllabus  rule. 

Where  the  effect  of  a  written  agreement,  collaterally  introduced  as  evi- 
dence, depends  not  merely  on  the  construction  and  meaning  of  the  instrument, 
tat  upon  extrinsic  facts  and  circumstances,  the  inferences  of  fact  to  be  drawn 
ftom  it  must  be  left  to  the  Jury. 

Approved  in  Pecos  Valley  Bank  v.  Evans-Snider-Buel  Co.,  107  Fed.  662, 
46  C.  C.  A.  534,  holding  inferences  deducible  from  differences  in  language 
of  two  mortgages,  one  of  which  is  renewal  of  other,  are  questions  for  jury ; 
Sea  Ins.  Co.  v.  Johnston,  105  Fed.  289,  44  C.  C.  A.  487,  construing  corre- 
spondence as  rescission,  by  mutual  consent,  of  insurance  contract;  God- 
dard  v.  Foster,  17  Wall.  142,  21  L.  Ed.  595,  sustaining  a  charge  to  the 
jury  as  to  the  effect  of  certain  correspondence  constituting  an  agreement; 
Pence  v.  Langdon,  99  U.  S.  581,  25  L.  Ed.  421,  as  defining  the  duty  of 
the  court  in  construing  correspondence,  leaving  the  effect  to  the  jury; 
West  V.  Smith,  101  U.  S.  270,  25  L.  Ed.  812,  saying  that  inferences  to  be 
drawn  from  a  written  instrument  collaterally  introduced  are  inferences 
of  fact  and  not  of  law,  and  of  course  open  to  explanation;  M'Namee  v. 
Hunt,  87  Fed.  301,  30  C.  C.  A.  653,  in  ascertaining  the  effect  of  a  con- 
tractor's contracts  and  the  liability  of  the  employer  for  injuries  result- 
ing directly  from  the  acts  of  the  contractor;  State  v.  Patterson,  68  Me. 
475,  holding  that  it  was  for  the  court  to  interpret  the  meaning  of  an  al- 
leged threatening  letter  and  to  say  it  conveyed  a  threat;  Rosewater 
V.  Hoffman,  24  Neb.  234,  38  N.  W.  862,  holding  the  inferences  to  be 
drawn  from  an  agreement  introduced  collaterally  are  of  act,  not  of  law, 
and  must  be  submitted  to  the  jury;  Libby  v.  Mt.  Monadnock  etc.  Land 
Co.,  67  N.  H.  588,  32  Atl.  772,  holding  that  in  a  suit  between  strangers 
or  between  one  of  the  contractors  and  a  stranger,  either  party  may  show 
by  parol  that  the  written  contract  was  made  by  mistake  or  fraud,  or  that 
by  design  it  misrepresents  the  true  transaction;  Muller  v.  Mayor,  63  N*^. 
360,  holding  that  the  effect  of  an  agreement  by  commissioners  as  to  the 
intention  to  submit  the  whole  matter  of  compensation  to  the  controller 
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was  one  of  act,  for.  the  jury ;  Bruce  v.  John  L.  Roper  Lumber  Co.,  87  Va. 
383,  24  Am.  St.  Rep.  658,  13  S.  E.  153,  holding  it  was  competent  for  a 
stranger  to  a  contract  by  one  of  the  parties  to  the  suit  to  show  what  was 
the  true  meaning  and  scope  of  the  contract;  Sheehy  v.  Duffy,  89  Wis. 
17,  61  N.  W.  298,  holding  that  the  "inference  to  be  drawn  from  written 
correspondence  for  an  attorney's  compensation  was  for  the  jury;  Holmes 
V.  Montauk  Steamboat  Co.,  93  Fed.  735,  35  C.  C.  A.  556,  submitting 
charter-party  to  consideration  of  jury,  along  with  other  evidence,  on  ques- 
tion whether  certain  insurance  commissions  were  agreed  upon. 

Distinguished/  in  United  States  v.  Shaw,  1  Cliff.  322,  Fed.  Cas.  16,266, 
holding  that  where  a  contract  is  to  be  sought  in  a  long  correspondence, 
it  is  for  the  court. 

21  How.  170-184,  16  L.  Ed.  119,  tJKlTED  STATES  v.  SUTTEB. 

Grant  of  eleyen  leagues  of  land  to  John  A.  Sutter,  by  AlvarMo,  Oovemor 
of  OaUfomia,  in  1841,  Is  a  valid  claim  to  be  conflrmed  under  tbe  treaty  of 
Ouadalupe  Hidalgo. 

Approved  in  United  States  v.  Covillaud,  1  Black;  341,  17  L.  Ed.  40, 
sustaining  petition  for  confirmation  of  certain  parties  deriving  title  from 
Sutter  of  portions  of  the  eleven  leagues ;  United  States  v.  Grimes,  2  Black, 
612,  17  L.  Ed.  352,  as  having  decided  the  Sutter  claims  and  holding  that 
those  who  claim  under  the  Sobrante  claim  will  tak^  nothing. 

Loss  or  destruction  need  not  be  proved  beyond  all  possibility  of  a  mistake. 
There  must  be  a  moral  certainty  that  the  best  evidence  has  been  produced, 
within  the  power  or  ability  of  the  litigant. 

Approved  in  United  States  v.  Pendell,  185  U.  S.  202,  46  L.  Ed.  872,  22 
Sup.  Ct.  629,  holding  parol  proof  of  existence  or  contents  of  lost  Mexican 
grant  is  admissible;  Proctor  &  Gamble  Co.  v.  Blakely  Oil  etc.  Co.,  128 
Ga.  6]  8,  57  S.  E.  884,  holding  where  evidence  is  given  that  deed  is  unob- 
tainable, court  must  allow  parol  evidence  as  to  contents;  Eaton  Chemi- 
cal Co.  V.  Doherty,  31  N.  D.  185,  153  N.  W.  969,  holding  in  suit  for  price 
of  articles  sold,  entry  in  books  is  best  evidence,  and  oral  testimony  to 
this  point  is  inadmissible;  Woods  v.  Montevallo  Coal  etc.  Co.,  84  Ala. 
564,  5  Am.  St.  Rep.  396,  3  South.  477,  holding  a  reasonable  probability 
of  loss  is  sufficient  which  may  be  shown  by  a  bona  fide  search  in  likely 
places;  Echols  v.  Hubbard,  90  Ala.  314,  7  South.  818,  where  thi3re  was  no 
evidence  of  any  search,  secondary  evidence  of  contents  of  a  deed  was 
inadmissible;  Corbett  v.  Nutt,  18  Gratt.  636,  admitting  copy  of  a  will  on 
proof  of  deposit  of  the  original  with  clerk  of  the  Circuit  Court  and  its 
subsequent  loss  by  fire. 

Maps  made  by  Vioget,  in  1841,  form  the  basis  and  make  part  of  the  Sutter 
grant,  and  the  line  showing  the  south  boundary  is  so  related  to  natural  objects 
as  to  be  easily  determined,  and  is  the  better  location. 

Approved  in  The  Sutter  Case,  2  Wall.  584,  17  L.  Ed.  85,  finally  approv- 
ing a  survey  and  location  of  the  grant  made  in  1859  by  Von  Schmidt, 
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sabstantially  in  conformity  with  that  of  Vioget;  United  Stated  v.  Larkin, 
26  Fed.  Cas.  868,  holding  that  where  the  southern  boundary  of  a  Mexi- 
can grant  was  determined  by  natural  objects,  it  must  be  located  by  them, 
although  described  in  the  grant  by  an  erroneous  parallel  of  latitude; 
Cornwall  v.  Culver,  16  Cal.  427,  reaffirming  the  -correctness  of  Vioget's 
survey  and  map. 

General  rules  for  the  location  of  boundaries.    Note,  129  Am.  St.  Bep. 
1013. 

'  Mexican  regulations  of  1828  provided  for  InqnlrioB  as  to  qualification  of 
candidate,  and  BUitability  of  land  before  concession,  and  the  Sutter  grant, 
reciting  compliance  with  these  requirements,,  is  valid.        ^ 

Approved  in  Homsby  v.  United  States,  10  Wall.  237,  19  L.  Ed.  903, 
showing  that  the  regulations  did  not  prescribe  any  particular  form  for 
the  information,  and  that  in  Sutter's  case  they  were  matters  of  general 
notoriety ;  Morehead  v.  United  States,  17  Fed.  Cas.  738,  holding  that  where 
the  Governor  had  personal  knowledge,  or  was  satisfied,  from  oral  infor- 
mation, that  the  land  was  vacant  and  that  petitioner  was  qualified,  the 
arrant  should  not  be  avoided  because  no  "informes''  were  found  in  the 
"expedient  e." 

Validity  of  Mexican  grants  in  Oalifomla  depends  on  the  laws  of  1824 
and  1828,  authorizing  the  political  chief  to  grant  lands  to  intending  colonists, 
subject  to  the  approval  of  the  supreme  government. 

Approved  in  United  States  v.  Vallejo,  1  Black,  552,  17  L.  Ed.  234.  hold- 
ing that  the  acts  of  1824,  and  regulations  of  1828,  were  the  only  Mexican 
laws  on  the  subject  of  granting  public  lands,  except  those  relating  to  f;he. 
missions  and  towns. 

Wheft  the  original  claimant  has  conveyed  his  estate  to  other  parties,  the 
grantees  may  employ  his  name  in  suits  to  estahllsh  title. 

Approved  in  Castro  v.  Hendricks,  23  How.  442,  16  L.  Ed.  577,  holding 
that  the  government  had  no  interest  in  mesne  conveyances,  which  were 
reqtiired  only  to  determine  if  there  was  a  bona  fide  claimant;  United 
States  V.  Covillaud,  1  Black,  341,  17  L.  Ed.  40,  hdlding  that  a  confirma- 
tion in  the  name  of  the  original  grantee,  divesting  the  legal  title  of  the 
United  States,  is  binding  on  the  government  and  on  the  assignees. 

Exemplification  of  the  record  of  the  deeds  of  government  officers,  convey- 
ing parts  of  the  public  domain,  is  admissihle  as  evidence  of  the  same  dignity 
as  the  grant  Itself. 

Approved  in  United  States  v.  Vallejo,  1  Black,  554,  17  L.  Ed.  234, 
where  a  Mexican  grant,  of  which  no  record  appeare<l^in  the  book  of  rec- 
ords, was  refused  confirmation;  Chisolm  v.  Caines,  67  Fed.  289,  accept- 
ing an  exemplification  of  a  grant  from  the  crown  of  land  in  Wingah  Bay, 
South  Carolina,  out  of  the  office  of  Secretary  of  State;  Muse  v.  Arling- 
ton HoteKCo.,  68  Fed.  642,  holding  that  where  the  law  required  a  but-* 
V— 9 
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vey  to  be  madOi  returned  and  filed,  there  was  no  valid  grant  until  the 
conditions  were  complied  with. 

Oallf  omia  grant,  in  a  case  where  the  requirements  of  the  Mexican  law 
had  not  been  complied  with,  nor  any  record  made  of  the  deed,  was  not  a  valid 
claim  at  the  date  of  the  treaty  of  Qnadalnpe  Hidalgo,  nor  entitled  to  recog- 
nition by  the  United  States. 

Approved  in  Catron  v.  Langhlin,  11  N.  M.  634,  72  Pac.  33,  where  Con- 
gress has  confirmed  Mexican  grant  to  grantees  who  had  not  forfeited 
rights,  forfeiture  must  have  taken  place  prior  to  cession;  United  States 
V.  Nye,  21  How.  411,  16  L.  Ed.  136,  to  a  similar  grant  by  Michaltorena, 
allied  to  have  be^  reported  on  favorably  by  Sutter,  under  a  general 
power  given  him  by  the  Gk)vemor;  Owen  v.  Presidio  Min.  Co.,  61  Fed.  13, 
9  C.  C.  A.  338,  in  case  of  California  grants,  there  is  no  presumption  of 
their  regularity,  but  it  must  be  proved. 

Miscellaneous.  Cited  in  Frizzell  v.  Johnson,  30  Tex.  36,  as  to  what 
party  moving  for  new  trial  on  ground  of  newly  discovered  evidence  must 
show;  United  States  v.  Yorba,  1  Wall.  423,  17  L.  Ed.  637.  as  an  example 
of  a  Mexican  grant,  in  which  the  conditions  precedent  for  cultivation, 
etc.,  had  been  omitted,  because  previously  fulfilled,  without  destroying 
validity  of  the  grant;  tlnited  States  v.  Sutter,  27  Fed.  Cas.  1368,  being  a 
further  proceeding  in  the  District  Court  on  the  remittitur  of  principal 

case. 

I 
t 
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Municipal  ordinances,  prescribing  the  anchorage  of  Inbound  vessels  and 
lighting  of  vessels  in  harbor  by  night,  are  valid  and  enforceable  in  the  absence 
of  any  conflicting  law  of  Congress  or  general  rule  of  admiralty. 

Approved  in  United  States  v.  St.  Louis  &  M.  V.  Transp.  Co.,  184  U.  S. 
255,  46  L.  Ed  527,  22  Sup.  Ct.  353,  upholding  Louisiana  regulations  relative 
to  anchoring  and  moving  vessels  at  New  Orleans ;  The  Vera,  224  Fed.  1010, 
holding  when  vessel  is  injured  while  anchored  in  forbidden  territory,  she 
has  burden  of  showing  this  did  not  contribute  to  injury;  The  Wilbert  L. 
Smith,  217  Fed.  983,  Voiding  vessel  damaged  by  collision  while  anchored 
in  forbidden  section  is  guilty  of  contributory  negligence;  Canada  Atlantic 
Transit  Co.  v.  Chicago,  210  Fed.  9,  126  C.  C.  A.  587,  upholding  ordinance 
of  Chicago  relating  to  conduct  of  ship  passing  bridges;  The  Juniata, 
124  Fed.  862,  holding  vessel  anchoring  when  light  in  part  of  harbor  al- 
lotted to  loaded  vessels,  without  knowledge  of  her  captain,  may  recover 
for  collision,  where  she  was  allowed  to  remain  for  ten  days  without  objec- 
tion; Clement  v.  Metropolitan  West  Side  El.  Ry.  Co.,  123  Fed.  273,  69 
C.  C.  A.  289,  upholding  Chicago  regulations  relative  to  vessel  signals  on 
bridges  across  Chicago  River,  and  prohibiting  vessels  from  passing  when 
signals  are  up  or  bridges  are  opening  or  closing;  The  Nettie  Sundberg, 
100  Fed.  888,  holding  invalid,  paragraph  27  of  regulations  governing  port 
of  San  Francisco  by  State  harbor  commissioners,  as  being  attenl|>t  to  pre- 
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scribe  damages  for  collision ;  Carscallen  v.  Coeur  D'Alene  etc.  Transp.  Co., 
15  Idaho,  455,  16  AnxL  Gas.  544,  98  Pac.  625,  holding  where  there  is  no 
municipal  ordinance  requiring  light  on  anchored  vessels,  failure  to  have 
one  cannot  be  considered  negligence  per  se;  State  v.  Chicago  etc.  R.  Co., 
239  Mo.  304,  143  S.  W.  818,  upholding  penalty  imx>osed  on  railroad  for 
breach  of  statute  in  failing  to  operate  train  on  Sunday;  Hi^n  v.  City 
of  Richmond,  104  Va.  731,  3  L.  B.  A.  (N.  S.)  1120,  52  S.  E.  388,  where 
Secretary  of  War  neglects  t6  act  in  keeping  navigable  waters  unob- 
structed, local  authorities  may  remove  obstructions;  Chicago  etc.  R.  R. 
Co.  y.  Fuller  17  Wall.  568,  570,  21  L.  Ed.  714,  upholding  statute  requiring 
railroad  companies  annually  to  fix  and  post  copy,  of  transportation  rates 
in  its  depots;  Hennington  v.  Georgia,  163  U.  S.  311,  41  L.  Ed.  171,  16 
Sap.  Ct.  1091,  upholding  statute  of  Georgia,  prohibiting  the  transporta* 
tion  of  f2:eight  on  Sundays;  The  Steam  Ferry-Boat  Baltic,  2  Ben.  399,  Fed* 
Cas.  822,  upholding  ordinance  of  city  of  New  York,  prohibiting  anchor- 
age of  vessels  in  certain  places  on  the  East  River  and  holding  violation 
of  it  was  a  fault  contributing  to  the  collision ;  The  Helen,  5  Hughes,  122, 
1  Fed.  922,  upholding  so  much  of  statute  of  Maryland  of  1867  as  forbade 
vessels  anchoring  in  certain  parts  of  the  Annamessex  River;  Sherlock  v. 
Ailing,  44  Ind.  196,  upholding  section  784  of  the  code,  enabling  an  action 
to  be  maintained  by  personal  representatives  of  a  deceased  for  death 
caused  by  wrongful  act  of  another;  State  v.  Fagan,  22  La.  Ann.  556,  up- 
holding statute  of  1869,  creating  the  Crescent  City  Live-Stock  and  Slaugh- 
ter-House  Company;  Waterbury  v.  Newton,  50  N.  J.  L.  539,  14  Atl.  607, 
upholding  the  oleomargarine  act  of  1886 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hefley, 
158  U.  S.  104,  39  L.  Ed.  912, 15  Sup.  Ct.  804,  holding  void  statute  of  Texas, 
prohibiting  a  railroad  company  from  charging  a  greater  sum  for  trans- 
portation of  freig|it  than  specified  in  bill  of  lading., 

Duty  of  vessels  anchored  or  moored  in  fairway  or  harbor  to  display 
signal  light.    Note,  16  Ann,  Gas.  55S. 

Breach  of  local  rules  of  navigation  by  one  ship  as  cause  of  collision. 
Note,  19  E.  B.  0.  236. 

Municipal  ordinances,  prescribing  tlie  anchorage  of  yeasels  In  the  barber 
are  like  local  usages  of  navigation  In  different  ports,  and  every  vessel  is  bound 
to  take  notice  of  and  conform  to  them.  But  a  lax  enforcement  of  the  regu- 
lation by  the  authorities  may  become  a  usage  In  the  port,  and  If  a  breach  of 
it  Is  acquiesced  In  by  the'  local  authorities,  it  ought  not  to  be  more  rigidly 
Interpreted  and  enforced  by  the  courts. 

Approved  in  The  Steam  Tug  Packer,  10  Ben.  531,  Fed.  Cas.  4241,  hold- 
ing a  waiver  of  a  port  regulation  as  to  place  of  anchorage  freed  a  vessel 
fr4m  blame  in  anchoring  there;  The  Lady  Franklin,  2  Low.  223,  Fed.  Cas. 
7984,  holding  a  place  designated  for  anchorage  by  the  harbor-master  was 
to  be  deemed  a  proper  place;  Ralli  v.  Troop,  37  Fed.  891,  holding  that  a 
local  regulation  of  the  port  of  Calcutta,  as  to  light  on  board  ship,  was  not 
a  fault  when  it  was  not  brought  to  the  knowledge  of  a  foreign  ship;  O'Neil 
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V.  Lears,  2  Sprague,  53,  Fed.  Cas.  10^530,  where  the  decision  turned  on 
breach  of  a  regulation  requiring  an  anchor  watch  to  be  kept. 

Dnties  of  tng-master  are  to  keep  a  competent  lookout,  to  see  that  he 
vigilantly  performs  Ms  dnty,  and  to  glye  reasonable  notice  of  intention  before 
casting  ott  the  tow.  He  is  liable  for  a  collision  between  the  tow  and  another 
yessel,  caused  by  his  negligence. 

Approved  in  The  Coastwise,  233  Fed.  4|  holding  barge  lashed  to  tow 
may  be  considered  separate  vessel  so  as  to  sustain  suit  against  tug  for 
negligence;  Shaver  Transp.  Co.  v.  Columbia  Contract  Co.,  208  Fed.  348, 
holding  tug  towing  barges  on  wrong  side  of  channel  responsible  for  result 
of  collision;  The  E.  T.  Williams,  126  Fed.  874,  holding  where  tug  under- 
took towage  of  two  scows  but  was  unable  for  want  of  power  to  bring  them 
back  against  adverse  winds,  whereby  one  was  lost  and  owner  put  to  ex- 
pense in  rescuing  other,  she  is  liable  for  resulting  loss;  The  Carrie  L. 
Tyler,  106  Fed.  425,  54  L.  R.  A.  286,  46  C.  C.  A.  374,  holding"  barge  in  tow 
of  tug  whose  master  is  licensed  pilot  is  liable  for  half  pilotage  while 
crossing  bar  of  Cape  Fear  River;  Berry  v.  Ross,  94  Me.  277,  47  Atl.  614, 
determining  rights,  duties  and  liabilities  of  owners  and  masters  of  tow- 
boats;  The  Margaret,  94  U.  S.  497,  24  L.  Ed.  147,  holding  that  the  highest 
possible  degree  of  skill  and  care  was  not  required  of  a  tug,  but  she  is 
bound  to  exercise  reasonable  skill  and  care;  The  St.  Nicholas,  49  Fed.  679, 
holding  that  a  lookout  is  always  necessaryf'who  should  not  be  the  helms- 
man, master  or  pilot;  In  re  Humboldt  Lumber  Mfrs.  Assn.,  60  Fed.  443, 
holding  a  tug  wholly  to  blame  for  accident  to  a  tow  in  negligently  at- 
tempting to  cross  Humboldt  bar  in  dangerous  weather;  The  Hercules,  81 
Fed.  225,  holding  it  was  negligence  in  the  master  of  a  tug  not  to  be  aware 
of  the  position  of  a  sunken  rock  in  the  harbor;  dissenting  opinion  in  Hum- 
boldt- Lumber  Mfrs.  As^n.  v.  Christopherson,  73  Fed.  248,  46  L.  R.  A.  264, 
19  C.  C.  A.  481,  majority  holding  it  was  gross  n^ligence  for  a  tug  to  at- 
tempt to  tow  a  vessel  over  a  harbor  bar  in  a  dangerous  condition. 

Distinguished  in  The  J.  P.  Donaldson,  167  U.  S.  604,  42  L.  Ed.  295,  17 
Sup.  Ct.  953,  holding  that  in  case  of  unforeseen  emergency,  it  is  on  the 
master  of  each  vessel  to  determine  what  shall  be  done. 

Tow  has  a  right  to  suppose  that  her  tng  will  keep  proper  lookout  and 
not  lead  her  into  dangerous  places,  from  which  her  own  efforts  could  not  pos- 
sibly release  her.  " 

Approved  in  The  Anthracite,  162  Fed.  387,  holding  where  injured  vessel 
was  towed  by  two  tugs,  both  are  liable  for  damage  caused;  The  Galileo, 
28  Fed.  474,  24  Blatchf.  121,  absolving  tow  from  liability  for  collision 
under  such  circumstances. 

Ship  is  not  liable  for  damages  which  she  could  not  prevent.  Where  neither 
ship  is  in  fault,  neither  can  be  charged  with  any  portion  of  the  damage  the 
other  has  sustained. 
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Approved  in  Union  Steamship  Co.  v.  New  York  &  Va.  Steamship  Co., 
24  How.  313,  16  L.  Ed.  701,  further  defining  ''inevitable  accident/'  with 
reference  to  a  collision;  The  Morning  Light,  2  Wall.  556,  17  L.  Ed.  863, 
holding  that  where  either  party  is  proved  negligent,  the  rule  does  not 
apply;  Sterling  v.  The  Jamie  Cushman,  3  Cliff.  637,  Fed.  Cas.  13,375,  hold- 
ing inevitable  accident  was  never  admitted  as  a  defense,  except  when  it 
appears  neither  vessel  was  in  fault. 

Distinguished  in  The  Chickasaw,  38  Fed.  362,  where  a  flat  is  voluntarily 
cut  adrift  by  a  steamboat  to  which  it  was  attached,  when  in  a  sinking 
condition,  and  in  order  to  preserve  the  steamboat,  a  subsequent  collision 
between  the  flat  and  a  barge  moored  to  the  wharf  is  not  an  inevitable 
accident. 

To  entail  liability,  a  collision  most  in  some  degree  be  occasioned  by  fault 
of  tbe  colliding  sbip;  so,  where  a  collision  is  forced  upon  a  tow,  and  not  by 
any  fault  or  negligence  on  her  part,  she  ought  not  to  be  answerable  for  the 
consequences. 

Approved  in  The  W.  G.  Mason,  142  Fed.  918,  74  C.  C.  A.  83,  where  two 
tugs  belonging  to  same"^ owner  were  towing  steamer,  and  master  of  leading 
tug  directed  steamer's  movements,  but  second  tug  was  under  own  master's 
control,  as  to  own  movements,  rear  tug  not  liable  for  stranding  of  tow 
through  fault  of  leader;  Sturgis  v.  Boyer,  24  How.  124,  16  L.  Ed.  595, 
holding  a  tug  responsible  for  entire  damage  to  a  lighter  by  collision,  tug 
and  tow  being  lashed  together  and  both  under  command  of  master  of  tug; 
The  Schooner  Swallow,  8  Ben.  227,  Fed.  Cas.  13,663,  where  one  of  three 
tows  collided  with  a  vessel  at  anchor,  held,  the  tug  was  wholly  liable  and 
not  the  tow;  The  Frank  Moffat,  2  Flipp.  295,  Fed.  Cas.  5060,  holding  in 
collision  on  the  great  lakes  that  if  by  negligence  of  the  tug  the  tow  is 
drawn  off  her  course,  the  tug  is  responsible ;  if  by  negligence  of  the  tow 
she  sheers  out  of  her  course,  she  alone  is  liable;  Oilman  v.  The  Tyler,  3 
Woods,  113,  Fed.  Cas.  5446,  holding  the  burden  of  proof  of  negligence  and 
want  of  skill  is  on  the  libelant,  the  mere  fact  of  collision  does  not  prove  it ; 
The  Belknap,  2  Low.  285,  Fed.  Cas.  1244,  holding  the  general  practice  was 
to  consider  the  tug  responsible,  unless  actual  fault  proved  to  lie  with  the 
tow;  The  Galileo,  28  Fed.  474,  in  collision  of  tow  with  an  approaching 
steamer,  held  that  the  former  was  under  no  obligation  to  cast  off  until  it 
was  obviously  necessary  to  avoid  collision;  The  Express,  46  Fed.  861,  hold- 
ing tug  and  tow  both  liable  as  joint  participators  in  the  navigation  of  the 
tow  under  circumstances  of  the  case;  The  Doris  Eckhoff,  50  Fed.  136,  1 
C.  C.  A.  494,  where  the  tug  was  under  command  and  direction  of  her  own 
master,  who  gave  orders  to  the  tow,  held,  the  tow  was  under  no  responsi- 
bility for  a  collision ;  The  Express,  52  Fed.  893,  3  C.  C.  A.  342,  comment- 
ing on  the  opinion  in  principal  case  as  implying  that  the  tow  would  have 
been  responsible  if  she  had  not  adopted  active  measures  herself  to  avoid 
collision;  Nelson  v.  The  Goliah,  17  Fed.  Cas.  1320,  applying  rule  in  a  case 
of  collision  between  a  tow  and  another  vessel,  where  those  in  charge  of 
the  vessels  jointly  participated  in  their  control;  Union  Steamship  Co.  y.  ^ 
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NottinghamS;  17  Gratt.  120,  91  Am.  Dec.  380,  in  a  collision  between  a  sail- 
ing vessel  and  steamer,  the  mere  fact  of  collision  does  not  raise  a  presump- 
tion of  negligence  against  the  steamer. 

Distinguished  in  The  Violetta,  141  Fed.  693,  694,  tow  in  control  of  tug 
not  liable  with  tug  for  collision  with  another  vessel;  Killam  v.  Schooner 
Erie,  3  Cliff.  459,  Fed.  Gas.  7765,  holding  that  the  absence  of  a  competent 
lookout  rendered  one  of  the  vessels  in  fault;  The  Galileo,  24  Blatchf.  121, 
holding  that  being  a  tow  does  not  absolve  the  vessel  from  the  duty  of  tak- 
ing reasonable  precautions  to  avoid  a  collision;  Button  v.  Steam  Tug  Ex- 
presSy  3  Cliff.  468,  Fed.  Cas.  4209,  holding  that  in  cases  where  tow  is  pro- 
pelled by  a  hawser  between  forward  part  of  tow  and  stem  of  tug,  both 
vessels  have  duties  to  x)erform. 

liability  of  vessels  and  their  owners  for  injuries  caused  by  collision. 
Note,  45  Am.  Dec.  56. 

When  neither  ship  Is  in  fault,  each  bean  its  own  loss;  when  both  are  at 
fault,  the  loss  must  be  equally  divided.  • 

Approved  in  Steam  Dredge  No.  1,  134  Fed.  168,  69  L.  R.  A.  293,  67 
C.  C.  A.  67,  dividing  damages  where  government  inspector  contributorily 
negligent  was  injured  by  bi-eaking  of  bitt;  The  North  Star,  106  U.  S.  22, 
27  L.  Ed.  93,  1  Sup.  Ct.  46,  according  to  the  general  maritime  law,  when 
collision  occurs  by  fault  of  both  parties,  the  entire  damage  to  both  is 
added  and  equally  divided,  and  thereupon  arises  a  liability  of  one  to  pay 
the  other  what  is  necessary  to  equalize  the  burden;  Ralli  v.  Troop,  157 
U.  S.  406,  39  L.  Ed.  751,  15  Sup.  Ct.  665,  holding  that  the  scuttling  of  a 
ship  on  fire,  by  the  municipal  authorities  of  a  port,  without  direction  of 
master,  is  not  a  general  average  loss;  The  John  G.  Stevens,  170  IT.  S.  122, 
42  L.  ISd.  973,  18  Sup.  Ct.  548,  maritime  law  impresses  on  the  vessel  in 
fault  in  collision  a  maritime  lien  which 'takes  precedence  of  a  prior  mari- 
time lien  for  supplies;  dissenting  opinion  in  Brady  v.  Jefferson,  5  Houst. 
87,  majority  holding  that  a  tug  having  a  string  of  barges'  in  tow  was  liable 
for  collision  of  one  barge  with  a  sloop  towed  in  opposite  direction. 

In  this  case  the  court,  on  appeal,  having  found  both  ships  at  anchor  and 
a  colliding  tug  at  fault,  remanded  cause,  directing  method  of  adjusting  loss. 

Approved  in  The  Sapphire,  18  Wall.  55,  21  L.  Ed.  816,  as  example  of  a 
directory  decree. 

Miscellaneous.  Cited  in  United  States  v.  The  Ohio,  27  Fed.  Cas.  227, 
as  an  example  of  a  proceeding  against  a  vessel  that  a  vessel  had  legal 
attributes  and  rights,  and  may  incur  legal  responsibilities. 

21  How.   196-202,  16  !•.  Ed.,  M,  IKSURANOE  00.   OF  THE  VAIJ.ET  OF 
VIBaiNIA  y.  MOBDECAI. 

Wtit  of  error  must  be  made  returnable  to  flzst  day  of  term,  i.  e.,  first 
Monday  in  December.  If  made  returnable  to  any  other  day,  it  is  erroneous, 
and  will  be  dismissed  on  motion;  it  cannot  be  amended. 
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Approved  in  Porter  v.  Foley,  21  How.  394,  16  L.  Ed.  154,  dismiBskig 
writ  returnable  third  Monday  in  January;  Castro  v.  United  States,  3  Wall. 
50,  18  L.  Ed.  164,  holding  the  writ  of  error  or  allowance  of  appeal  must 
be  returned  to  the  next  term  of  the  Supreme  Court  after  the  writ  is  sued 
out  or  appeal  allowed;  Puget  Sound  Agricultural  Co.  v.  Pierce  Co.,  6 
Wall.  246,  18  (j.  Ed.  740,  dismissing  writ  made  returnable  second  Monday 
of  December  next  after  its  date;  Washihgton  v.  Dennison,  6  Wall.  496, 
18  If.  Ed.  863,  holding,  if  the  writ  of  error  is  sued  out  before  the  first  day 
of  the  term,  it  must  be  returnable  on  the  first  day  of  next  term,  and  if 
sued  out  after,  it  must  be  made  returnable  the  first  day  of  succeeding 
term ;  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  345,  346,  89  L.  Ed.  726,  727, 
15  Sup.  Ct.  627,  showing  that  since  the  act  of  1872,  amendments  were 
allowed  in  the  writ,  but  that  it  lay  in  the  discretion  of  the  court;  Sammis 
▼.  Wightman,  25  Fla.  553,  6  South.  174,  holding  that  a  writ  of  error  and 
aci.  fa.  ad  audiendum  errores  should  be  made  returnable  to  first  day  of 
term  next  succeeding  the  first  term  of  Supreme  Court,  in  case  where  ser« 
vice  of  the  sci,  fa.  could  not  be  made  at  least  twenty-five  days  before  the 
first  day  of  first  term. 

Distinguished  in  Cotter  v.  Alabama,  G,  S.  R.  Co.,  61  Fed.  750,  10 
O.  C.  A.  35,  remarking  that  this  decision  led  to  adoption  of  Revised  Stat- 
utes, section  1005,  changing  the  rule. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  838,  839,  944,  845. 

Writ  of  error,  being  returnable  on  the  flxst  day,  plaintiff  mky  then  file 
tbe  transcript.  When  permission  Is  given  to  return  the  writ  and  file  tran- 
script at  a  subsequent  day,  it  is  for  convenience;  the  term  is  considered  as  but 
one  period  of  time,  as  one  day,  and  that  day  the  first  of  the  term. 

Approved  in  The  Lucy,  8  Wall.  309,  19  L.  Ed.  895,  dismissing  cause  be- 
cause record  not  filed  before  the  end  of  the  term  succeeding  the  allow- 
ance of  the  appeal ;  Woolridge  v.  M  'Kenna,  8  Fed.  665,  holding  the  statu- 
tory provision  for  filing  transcript  on  removal  of  cause  is  not  mandatory 
but  directory,  the  court  may  enlarge  the  time  or  allow  filing  nunc  pro  tunc. 

Citation  on  wilt  of  error  cannot  be  issued  by  anyone  but  the  Indge  ot 
Justice  who  allows  the  writ. 

Cited  in  West  v.  Irkin,  54  Fed.  420,  4  C.  C.  A.  401,  arguendo. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  R.  Co.,  73  Fed. 
316,  19  C.  C.  A.  477,  saying  that  later  cases  indicate  a  more^  liberal  con- 
struction of  Revised  Statutes,  section  999. 

A  wilt  of  error,  differing  in  any  material  respect  from  the  form  adopted 
after  passage  of  the  act  of  Congress  of  May  8,  1792,  is  without  authority  of 
law,  and  will  not  bring  up  the  case  to  the  Supreme  Court. 

Approved  in  Moulder  v.  Forrest,  154  U.  S.  567,  19  L.  Ed.  154,  14  Sup. 
Ct  1207,  holding  a  writ  fatally  detective  if  it  omits  the  ** teste.'' 
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For  the  performaace  of  corporate  acts,  corporate  loodies  adopt  the  prin- 
ciple of  representation;  their  powers  are  placed  in  the  hands  of  a  governing 
body,  for  whose  acts  the  corporation  is  responsible. 

Approved  in  Lord  v.  Goodall  etc.  S.  S.  Co.,  4  Sawy.  302,  Fed.  Cas.  8506, 
holding,  if  a  ship  is  properly  <^fficered  and  manned,  and  in  ajl  respects  sea- 
worthy when  she  leaves  port,  the  owner  is  not  liable  for  ifes  from  subse- 
quent nogligence  of  the  master  or  crew  without  his  knowledge  or  privity; 
Lewis  V.  Meier,  4  McCrary,  288,  14  Fed.  313,  stating  as  the  true  rule  that 
acts  of  directors  in  the  course  and  within  the  scope  of  their  powers  and 
duties,  even  if  unlawful  and  tortious,  are  acts  of  the  corporation ;  Hill  Mfg. 
Co.  V.  Providence  etc.  S.  S.  Co.,  113  Mass.  500,  18  Am.  Bep.  532,  holding  that 
a  loss  of  goods  on  a  ship  by  fire,  happening  by  neglect  of  the  corporation 
ship  owners,  is  not  a  loss  incurred  without  the  privity  or  knowledge  of 
the  owners  of  the  vessel ;  Williams  v.  Planters*  Ins.  Co.,  57  Miss.  764,  34 
Am.  Rep.  495,  holding  that  a  corporation  may  be  held  liable  for  a  mi^licious 
prosecution  conducted  by  its  officers  or  agents. 

Distinguished  in  Sawyer  v.  Norfolk  &  S.  R.  Co.,  142  N.  C.  5,  115  Am. 
St.  Rep.  716,  9  Ann.  Oas.  440,  54  S.  E.  794,  holding  insulting  language  used 
by  superintendent  of  railroad  in  refusing  employment  to  applicant  could 
not  be  grounds  of  suit  for  slander  against  company;  Craig  v.  Continental* 
Ins.  Co.,  26  Fed.  800,  holding  t^at  the  knowledge  and  privity  of  the  wreck- 
ing master  of  an  insurance  company  is  not  the  knowledge  and  privity  of 
the  corporation. 

Corporation  is  responsible  for  acts  done  by  its  agents,  either  in  contractu 
or  in  delicto,  in  the  coarse  of  its  business,  and  of  their  employment,  and  actions 
may  be  maintained  against  a  corporation  for  libel  or  other  torts. 

Approved  in  Badders  Clothing  Co.  v.  Burnham-Munger-Root  Dry  Goods 
Co.,  228  Fed.  473,  holding  defense  of  ultra  vires  is  not  open  to  corporation 
accused  of  concealing  its  assets  prior  to  bankruptcy;  United  States  v. 
Young  &  Holland  Co.,  170  Fed.  113,  holding  corporation  liable  for  con- 
cealing of  assets  prior  to  act  of  bankruptcy;  Stewart  v.  Wright,  147  Fed- 
327,  328,  77  C.  C.  A.  499,  holding  bank  liable  as  party  to  scheme  to  defraud 
by  means  of  fake  footrace,;  Hindman  v.  First  Nat.  Bank,  98  Fed.  566,  568, 
48  L.  B.  A.  210,  39  C.  C.  A.  1,  applying  principle  in  suit  against  bank  and 
an  insurance  company  for  deceit  through  their  directors  and  bank  cashier ; 
United  Cigar  Stores  Co.  v.  Young,  36  App.  D.  C.  405,  holding  employee  of 
defendant  company  ir^  investigating  bui^lary,  of  which  clerk  was  sus- 
pected, was  acting  within  scope  of  authority,  to  render  it  liable  for  action 
for  false  imprisonment;  Washington  Gas  Light  Co.  v.  Lansden,  9  App.  D. 
C.  630,  holding  libelous  matter  given  out  by  manager  of  defendant  com- 
pany, and  against  plaintiff,  was  within  scope  of  authority;  Kane  v.  Boston 
Mut.  etc.  lus.  Co.,  200  Mass.  269,  128  Am.  St.  Rep.  419,  86  N.  E.  304, 
refusing  to  consider  slanderous  statements  of  insurance  agent  as  not  made 
in  course  of  employment;  Nava  v.  Northwestern  Tel.  Exchange  Co.,  112 


137        PHILADELPHIA  ETC.  R.  R.  CO.  v.  QUIGLEY.    21  How.  202-223 

Minn,  202,  127  N.  W.  936,  holding  whether  manager  of  corporation  acted 
within  scope  of  authority,  in  slandering  plaintiff,  was  question  for  jury; 
Rivers  v.  Yazoo  etc.  R.  Co.,  90  Miss.  214,  9  L.  R.  A.  (N.  S.)  931,  43  South. 
473,  holding  corporation  need  not  know  of  slanderous  words  of  agent  nor 
must  it  ratify  them  in  order  to  render  itself  liable;  Fensky  v.  Maryland 
Casualty  Co.,  264  Mo.  162,  174  S.  W.  418,  overruling  demurrer  to  declara- 
tion stating  cause  of  action  for  slander  of  figent  against  defendant  in 
accusing  plaintiff  of  forgery;  Minter  v.  Bradstreet  Co.,  174  Mo.  498,  73 
S.  W.  683,  holding  commercial  agency  responsible  in  libel  for  acts  of  agents 
•done  in  course  of  business;  Grorud  v.  Lossl,  48  Mont.  281,  136  Pac.  1071, 
holding  in  action  for  damage  for  false  imprisonment  by  agent  of  corpora- 
tion,  connection  between  corporation  and  agent  must  be  shown  to  render 
it  liable;  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  283,  48  L.  R.  A.  (N.  S.)  1, 
134  Pac.  763, 764,  holding  action  of  conductor  in  wrongfully  ejecting  plaintiff 
from  train  rendered  company  liable;  Chicago  etc.  Ry.'Co.  v.  Radford,  36 
Okl.  662,  129  Pac.  836,  holding  action  of  auditor  in  wrongfully  arresting 
passenger  rendered  company  liable;  Oklahoma  City  v.  Hill,  6  Okl.  140,  50 
Pae.  250,  holding  city  liable  for  trespass  committed  by  ofi&cers  in  acquiring 
possession  of  realty  which  city  might  acquire  in  lawful  manner  and  by 
lawful  means,  and  to  which  city  was  claiming  title  under  void  deed ;  Hypes 
V.  Southern  Ry.  Co.,  82  S.  C.  318,  21  L.  R.  A.  (N.  S.)  873,  64  S.  E.  396, 
holding  one  employee  calling  another  thief  in  reference  to  employment 
was  within  scope  of  authority;  Sun  Life  Assur.  Co.  v.  Bailey,  101  Va.  447, 
44  S.  E.  693,  holding  corporation  responsible  for  publication  of  libel,  or 
of  insulting  words  under  statute,  by  its  agent  acting  within  scope  of  his 
employment  and  in  course  of  business  of  corporation;  West  Virginia 
Transp.  Co.  v.  Standard  Oil  Co.,  50  W.  Va.  614,  40  S.  E.  592,  upholding 
trespass  on  ease  against  corporations  for  conspiring  to  injure  plaintiff  in 
his  business  J  Fetty  v.  Huntington  Loan  Co.,  70  W.  Va.  689,  74  S.  E.  957, 
holding  employee  of  loan  company  proving  arrest  of  defendant  for  fraud 
acted  within  scope  of  authority  so  as  to  render  company  liable  in  dam- 
ages ;  Chicago  etc.  R.  R.  Co.  v.  Howard,  7  Wall.  413,  19  L.  Ed.  121,  hold- 
ing a  railroad  corporation  having  power  to  execute  its  own  bonds  to  make 
its  road  may  guarantee  railroad  aid  bonds  of  cities  and  counties  and  become 
liable  to  the  holde]:s  as  the  obligors;  Merchants'  Bank  v.  State  Bank.  10 
Wall.  645,  19  L.  Ed.  1018,  holding  that  for  corporate  wrongs,  the  doctrine 
of  ultra  vires  has  no  application;  Orleans  v.  Piatt,  99  U.  S.  682,  25  L.  Ed. 
406,  holding  the  judgment  of  the  county  judge  conclusive  as  to  the  power 
of  a  town  to  subscribe  for  shares  in  railway  stock  and  to  issue  bonds  in 
payment;  National  Bank  of  Carlisle  v.  Graham,  100  U.  S.  702,  25  L.  Ed.  751, 
holding  that  a  national  bank  is  liable  for  damages  occasioned  by  the  loss 
through  gross  negligence  of  i.  special  deposit  made  with  it  with  the  knowl- 
edge and  acquiescence  of  its  officers  and  directors;  Salt  Lake  City  v. 
HoUister,  118  U.  S.  261,  30  L.  Ed.  177,  6  Sup.  Ct.  1058,  holding  that  a 
municipal  corporation  engaged  in  the  business  of  distilling  spirits  is  sub- 
ject to  internal  revenue  taxation,  and  cannot  plead  ultra  vires;  New  Jersey 


21  How.  202-223  NOTES  ON  U.  S.  REPORTS.  138 

Steamboat  Co.  y.  Brockett,  121  U.  S.  645,  30  L.  Ed.  1051,  7  Sup.  Ct.  1041, 
holding  company  liable  for  injuries  done  by  its  servan^  in  removing  pas- 
senger with  unnecessary  force;  Denver  etc.  R.  R.  Co.  v.  Harris,  122  U.  S. 
607,  30  L.  Ed.  1148,  7  Sup.  Ct.  1289,  holding  railroad  company  liable  for 
inj^es  to  a  servant  of  another  corporation  when  taking  forcible  posses- 
sion of  the  corporation's  property;  Lake  Shore  etc.  R.  R.  Co.  v.  Prentice, 
147  U.  S.  110,  37  L.  Ed.  102,  13  Sup.  Ct.  264,  holding  that  the  malice 
necessary  to  support  an  action  for  libel  or  a  malicious  prosecution,  if 
proved  in  the  agent,  may  be  imputed  to  the  corporation;  Pendleton  v. 
Kinsley,  3  ClifiE.  424,  Fed.  Cas.  10,922,  holding  owner  of  a  steamboat  liable 
for  injuries  inflicted  on  a  passenger  by  unauthorized  act  of  the  clerk  of 
the  steamer;  Pressley  v.  Mobile  etc.  R.  R.  Co.,  4  Woods,  570,  15  Fed.  201, 
holding  a  railroad  company  not  liable  in  a  suit  for  malicious  prosecution 
instituted  by  its  agent,  unless  it  were  shown  that  the  agent's  act  had  been 
authorized  or  ratified  by  it,  the  act  not  being  within  the  scope  of  its  agency ; 
Nevada  Bank  v.  Portland  Nat.  Bank,  59  Fed.  341,  holding  a  national  bank 
is  liable  for  fraudulent  representations  made  by  it  through  its  cashier  as 
to  the  financial  responsibility  of  a  customer;  United  States  v.  Kelso.  86 
Fed.  306,  holding  a  corporation  may  be  subject  to  a  fine  for  violating  the 
eight'hour  law,  act  of  August  1,  1892 ;  Southern  Express  Co.  v.  Flatten,  93 
Fed.  939,  36  C.  C.  A.  46,  holding  corporation  liable  for  assault  committed 
by  its  detective ;  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  774,  36  C.  C.  A.  475, 
publishing  corporation  liable  for  punitive  damages  for  libel  by  its  agents; 
South  etc.  R.  R.  Co.  v.  Chappell,  61  Ala.  530,  holding  a  corporation  was 
liable  for  personal  injuries  received  by  falling  into  an  unguarded  ditch  dug 
by  it  in  a  public  highway ;  Jordan  v.  Alabama  G.  S.  R.  Co.,  74  Ala.  87,  88, 
89,  49  Am.  Rep.  801,  802,  804,  holding  an  action  on  the  case  for  a  malicious 
prosecution  may  be  maintained  against  a  corporation;  Central  R.  R.  etc. 
Co.  V.  Smith,  76  Ala.  582,  52  Am.  Bep.  857,  holding  that  corporations  ar^ 
liable  for  the  consequences  of  tortious  acts  done  by  its  authority;  Atlantic^ 
Glass  Co.  V.  Paulk,  83  Ala.  406,  3  South.  801,  holding  that  an  action  for 
libel  may  be  maintained  against  a  partnership  by  its  firm  name,  collecting 
authorities  for  actions  against  corporations;  Maynard  v.  Fireman's  Fund 
Ins.  Co.,  34  Cal.  57,  91  Am.  Dec.  677,  holding  that  the  manifest  motives  of 
directors  in  passing  a  resolution  dismissing  an  employee  are  to  be  imputed 
to  the  corporation;  Gasway  v.  Atlanta  etc.  R.  R.  Co.,  58  Gti.  219,  holding 
that  all  questions  about  negligence,  etc.,  of  agents  of  corporations  and 
their  liability  depended,  in  that  State,  on  the  code,  section  1680 ;  Donaldson 
V.  Mississippi  etc.  R.  R.  Co.,  18  Iowa,  285,  87  Am.  Dec.  394,  holding  corpo- 
rations are  indictable  for  acts  of  misfeasance  as  well  as  nonfeasance ;  Fogg 
V.  Boston  etc.  R.  R.  Co.,  148  Mass.  516,  12  Am.  St.  Rep.  585,  20  N.  E.  109, 
holding  a  railroad  company  liable  for  ratifying  publication  of  a  libelous 
article  in  a  newspaper  by  posting  it  in  its  office  in  same  street  as  plaintifif's 
ofi&ce;  Nims  v.  Mount  Herman  Boys'  School,  160  Mass.  178,  39  Am.  St.  Rep. 
469,  22  L.  R.  A.  366,  35  N.  E.  777,  holding  that  an  educational  corporation 
could  not  plead  ultra  vires  as  defense  to  an  action  for  personal  injuries 
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received  on  its  ferry-boat;  Fitzgerald  v.  Fitzgerald  etc.  Construction  Co., 
41  Neb.  415,.  59  N.  W.  846,  holding  a  railroad  corporation  liable  to  its 
stockholders  for  the  torts  o^  its  officers  by  entering  into  fraudulent  con- 
tracts with  a  construction  company;  Brokaw  v.  New  Jersey  R.  R.  Co.,  32 
N.  J.  L.  330,  331,  90  Am.  Dec  661,  668,  holding  an  action  for  an  assault 
and  battery  will  lie  against  a  corporation;  New  York  etc.  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.  50,  deciding  that  a  corporation  is  liable  for  the  act  of 
its  officer  in  permitting  a  fraudulent  transfer  of  stock;  Hussey  v.  Norfolk 
Southern  R.  R.  Co.,  98  N.  C.  42,  2  Am.  St.  Rep.  815,  3  S.  E.  926,  holding 
that  an  action  would  lie  against  a  corporation  for  the  act  of  its  general  man- 
ager in  preferring  a  charge  of  embezzlement  against  an  employee;  Atlan- 
tic &  G.  W.  R.  R.  Co.  -V.  Dunn,  19  Ohio  St.  169,  2  Am.  Eep.  885,  where  a 
eompany  held  liable  for  the  acts  of  a  conductor  in  putting  a  passenger  off 
a  train  in  the  middle  of  the  night  in  an  uninhabited  part  of  the  country; 
Pennsylvania  R.  R.  Co.  v.  Vandiver,  42  Pa.  St.  370,  82  Am*  Dec.  521,  hold- 
ing a  company  liable  for  injuries  resulting  from  putting  a  passenger  off 
train  for  refusing  to  pay  fare  or  produce  ticket;  Wheless  v.  Second  Nat. 
Bank,  1  Baxt.  474,  25  Am.  Bep.  786,  ruling  as  to  liability  of  a  corporation 
for  maliciously  suing  out  an  attachment;  Missouri  Pac.  R.  R.  Co.  v.  Rich- 
mond, 73  Tex.  572, 15  Am.  St.  Bep.  797,  4  L.  B.  A.  282,  11  S.  W.  556,  hold- 
ing that  a  corporation  may  become  civilly  responsible  for  libel;  Texas  & 
Pac.  R.  R.  Co.  V.  Woodall,  2  Tex.  Civ.  App.  417,  holding  that  neither  cor- 
porations nor  individuals  should  be  punished  for  ^he  malicious  acts  of 
their  agents ;  State  v.  Baltimore  &  0.  R.  R.  Co.,  15  W.  Va.  374,  86  Am.  Bep. 
806,  holding  that  a  corporation  may  be  indicted  for  breach  of  the  Sunday 
observance  law ;  Waldo  v.  Chicago  etc.  R.  R.  Co.,  14  Wis.  585,  holding  that 
the  company  was  responsible  for  the  fraudulent  representations  of  its 
agents  as  to  the  condition  of  the  road  and  value  of  its  stock. 

Distinguished  in  Brenner  v.  Ford,  116  La.  553,  40  South.  896,  holding 
master  not  liable  for  death  caused  by  negligence  of  servant  in  driving  team 
where  he  had  been  positively 'ordered  not  to  drive;  Standard  Oil  Co.  v^ 
State,  U7  Tenn.  666,  10  L.  B.  A.  (N.  S.)  1015,  100  S.  W.  717,  holding 
Standard  Oil  Company  not  a  "person"  within  anti-trust  statute;  Clark  v. 
Chesapeake  etc.  Telephone  Co.,  42  App.  D.  C.  447,  holding  declarations  of 
company  employee  that  removal  of  telephone  was  due  to  nonpayment  of 
bill  is  not  within  scope  of  authority ;  Lake  Shore  etc.  R.  R.  Co.  v.  Prentice, 
147  U.  S.  109,  87  Ji.  Ed.  102,  13  Sup.  Ct.  263,  holding  a  railroad  company 
not  liable  for  the  wanton  and  oppressive  arrest  of  a  passenger  by  the  con- 
ductor, not  authorized  or  ratified;  Downing  v.  Mason  Co.,  87  Ky.  209,  12 
Am.  St.  Bep.  473,  8  S.  W.  264,  holding  a  county  not  liable  for  neglect  or 
tort  of  its  officers ;  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  293,  19 
Am.  Bep.  189,  holding  that  a  national  bank  is  not  liable  as  a  gratuitous 
bailee  for  bonds  deposited  with  it  for  safekeeping. 

Denied  in  Owsley  v.  Montgomery  etc.  R.  R.  Co.,  37  Ala.  564,  holding  a 
corporation  not  liable  to  be  sued  for  a  malicious  prosecution.  (Note  this 
case  was  overruled  by  Jordan  v.  Alabama  G.  S.  R.  Co.,  74  Ala.  87.) 
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Liability  of  corporations  for  torts  of  their  agents.  Notes,  13  Am.  Dec. 
597;  64  Am.  Dec.  86. 

Liability  of  corporations  for  malicious  acts.    Note,  34  Am.  Bep*  497. 

Liability  of  a  principal  for  the  unauthorized  acts  of  his  agent.    Note, 

88  Am*  St.  Rep.  794. 
Liability   of   city   for  unauthorized   acts   of  its   officers.    Note,  100 

Am.  Dec.  368. 
Liability  of  corporations  for  libel  and  slander.    Notes,  115  Am.  St.  Rep. 

722,  723,  726;  9  Aim.  Gas.  443. 

Communications  by  or  between  stockholders  in  corporation  as  privi- 
leged within  law  of  libel  and  slander.    Note,  10  Ann.  Gas.  272. 

Liability  of  employer,  other  than  proprietor  of  publication,  for  libel 
by  employee.    Note,  L.  R.  A.  1915D,  867,  868. 

Gommunication  by  tbe  president  and  directors  of  a  corporation  to  their 
constituents,  of  the  results  of  an  investigation  of  tbe  conduct  of  their  officers 
and  agents,  and  their  conclusions  thereon,  is  privileged  in  the  absence  of  any 
malice  of  bad  faith. 

Approved  in  De  Senancour  v.  Soci^t^  La  Pr^voyance,  146  Mass.  618,  16 
N.  E.  555,  holding  that  the  unauthorized  printing  of  a  libelous  report  by 
a  committee  appointed  to  investigate  a  bill  was  not  public&tion  by  the 
association;  Missouri' Pacific  R.  R.  Co.  v.  Behee,  2  Tex.  Civ.  App.  109,  21 
S.  W.  385,  holding  that  a  publication  by  a  railway  company  for  its  own. 
use,  of  a  list  of  discharged  employees,  with  reasons  for  their  dischai^,  is 
privileged. 

Liability  from  giving  or  refusing  information  affecting  servant's  char- 
acter or  reputation.    Note,  4  L.  R.  A.  (N.  Si)  1109. 

While  the  report  of  corporate  directors  upon  an  investigation  of  the  con- 
duct of  its  officers  is  privileged,  the  same  cannot  be  said  of  it  when  published 
in  pamphlet  or  book  form  for  distribution  among  stockholders. 

Approved  in  Maynard  v.  Firemen's  Fund  Ins.  Co.,  34  Cal.  52,  91  Am.  Dec. 
673,  holding  an  entry  on  books  of  a  corporation,  that  for  good  cause  it  re- 
solved to  dismiss  plaintiff  from  its  service,  privil^ed;  School  District  v. 
Aldersoil,  6  Dak.  Ter.  158,  41  N.  W.  470,  holding  that  a  quasi-public  corpo- 
ration was  not  liable  for  the  neglect  or  wrongful  acts  of  its  officers,  unless, 
by  special  provision  of  statute  ;•  Montgomery  v.  Elnox,  23  Fla.  609,  3  South. 
218,  balding  that  a  publication  in  r^ard  to  business,  made  by  one  having 
an  interest  therein,  and  only  to  others  also  having  an  interest,  is  privi* 
leged ;  King  v.  Patterson,  49  N.  J.  L.  426,  60  Am.  Reft).  629,  9  Atl.  709,.  hold- 
ing that  a  communication  by  a  party,  made  on  a  subject  matter  in. which 
he  has  a  duty,  is  privileged,  when  made  to  persons  having  a  corresponding 
interest  in  it ;  Klinck  v.  Colby,  46  N.  T.  433,  7  Am.  Rep.  364,  a  written  com- 
munication between  private  persons  concerning  their  own  affairs  is  prima 
facie  privileged. 
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Qualified  privilege  of  communication  between  members  of  association 
or  private  corporation.    Note,  26  L.  B.  A.  (N.  S.)  1082,  1083. 

Libel  and  slander — ^Privilege  as  affected  by   extent  of  publication. 
Note,  20  L.  B.  A.  (N.  S.)  865. 

Report  of  meeting  of  private  corporation  as  subject  of  privilege.    Not^, 
19  L.  R.  A.  (Hr.  S.)  863. 

What  communications  enjoy  a  qualified  privilege.    Note,  9  E.  R.  0.  81. 

Ezemplaiy  damages  should  only  be  given  In  Ubel  or  other  suit  or  tort  when 
Injury  Is  inflicted  malidously.  Malice  means  that  the  act  was  conceived  in 
the  spirit  of  mischief  or  of  criminal  indifference  to  dvil  obligations. 

Approved  in  Norfolk  &  P.  Traction  Co.  v.  Miller,  174  Fed.  609,  98  C.  C.  A. 
453,  holding  in  suit  against  railroad  for  insults  and  assaults  of  motorman, 
exemplary  damages  can  be  obtained  only  where  it  is  shown  company  rati- 
fied acts ;  Otto  Kuehne  Preserving  Co.  v.  Allen,  148  Fed.  669,  8  Ann.  Gas. 
746,  78  C.  C.  A.  418,  where  allegation  that  defendants'  negligehce  causing 
death  was  gross  does  not  authorize  exemplary  damages  under  Rev.  Stats. 
Mo.  1899,  §  2866 ;  Western  Union  Tel.  Co.  v.  Cashman,  132  Fed.  806,  65 
C.  C.  A.  607,  refusing  punitive  damages  for  transmission  of  libelous  mes- 
sage by  telegraph  company;  Murray  v.  Pannaci,  130  Fed.  531,  65  C.  C.  A. 
153,  denying  exemplary  damages  where  defendants  removed  sand  from 
beach  in  front  of  plaintiff's  lot  in  belief  that  it  was  their  right;  Jaeger^ v. 
Metcalf,  11  Ariz.  292,  94  Pac.  1096,  holding  exemplary  damages  recover- 
able for  wanton  attack  on  person  with  brass  knuckles;  St.  Louis  etc.  Ry. 
Co.  V.  Dysart,  89  Ark.  269,  116  S.  W.  227,  holding  in  suit  for  damages  re- 
sulting, from  collision,  no  evidence  being  offered  that  defendant  acted  wan- 
tonly, exemplary  damages  cannot  be  allowed ;  Davis  v.  Hearst,  160  Cal.  172, 
116  Pac.  543,  discussing  "malice  in  fact"  and  "malice  in  law"  regarding 
libel  published  in  newspaper;  Kilbourn  v.  Thompson,  McAr.  &  M.  (D.  C.) 
425,  holding  witness  refusing  to  testify  before  Senate  being  remanded  to 
custody  is  not  entitled  to  punitive  damages  because  warrant  was  illegal, 
provided  sergeant-at-arms  was  unaware  of  illegality;  Baltimore  etc.  R.  Co. 
V.  Strube,  111  Md.  129,  73  Atl.  700,  holding  where  it  is  shown  damages  sued 
for  were  result  of  altercation,  this  fact  might  mitigate  but  not  exonerate 
exemplary  damages;  Philadelphia  etc.  R.  Co.' v.  Green,  110  Md.  44,  71  Atl. 
989,  holding  punitive  damages  cannot  be  given  for  assault  and  false  im- 
prisonment unless  pleaded  specially;  Patterson  v.  Buchanan,  92  Md.  370, 
48  Atl.  163,  approving  instruction  in  action  against  master  for  assault  by 
his  servant,  that  if  act  of  servant  in  striking  plaintiff  with  monkey-wrench 
was  wanton  and  attended  with  reckless  violence,  jury  should  give  punitive 
damages;  Ickenroth  v.  St.  Louis  Transit  Co.,  102  Mo.  App.  616,  77  S.  W. 
168,  applying  principle  in  action  for  assault  and  battery ;  Craven  v.  Bloom- 
ingdale,  171  N.  Y.  447,  64  N.  E.  171,  holding  erroneous  an  instruction  in 
action  against  master  for  wrongful  arrest  by  servant^  that  jury  could  award 
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punitiye  damages,  withont  farther  instructing  that  servant  must  have  aeted 
maliciously,  and  that  master  must  have  authorized  or  ratified  acts;  Krug 
V.  Pitass,  162  N.  T.  161,  76  Am.  St.  Baj^.  S20,  56  N.  £.  528,  holding  remarks 
made  by  newspaper  owner  five  years  prior  to  commencement  of  libel  suit 
against  him,  his  editor,  and  the  author  of  the  libelous  article,  inadmissible 
to  prove  malice  when  neither  editor  or  author  knew  of  such  remarks  at 
time  of  publication;  Logan  v.  Hodges,  146  N.  C.  44,  14  Ann.  Gas.  103,  59 
S.  E.  352,  holding  where  defendant  offers  proof  of  probable  cause,  it  may 
be  considered  as  denoting  want  of  malice;  Stewart  v.  Caiy  Lumber  Co., 
146  N.  C.  60,  59  S.  E.  550,  holding  action  of  railroad  engineer  in  blowing 
whistle  to  frighten  mule  could  not  render  company  liable  for  exemplary 
damages  in  absence  of  showing  of  reckless  hiring;  Baxter  v.  Campbell,  17 
S.  D.  480,  97  N.  W.  387,  in  action  against  surgeon  for  malpractide,  where 
compensatory  damages  alone  claimed,  error  to  instruct  that  punitive  dam- 
ages might  be  awarded  where  no  malice  shown;  Bishop  v.  Readsboro  Chair 
Mfg.  Co.,  85  Vt.  156,  Ann.  Oas.  1914B,  1163,  36  L.  E.  A.  (N.  S.)  1171,  81 
Atl.  461,  holding  in  suit  for  damage  resulting  from  snow  sliding  from  roof 
of  defendant  on  to  plaintiff's  property,  punitive  damages  may  be  obtained 
where  it  is  shown  defendant  willfully  disregard^  notice  of  accumulation  of 
snow ;  Jopling  v.  Bluefield  Waterworks  etc.  Co.,  70  W.  Va.  675,  89  L.  R.  A. 
(N.  S.)  814,  74  S.  E.  945,  water  company  turning  off  water  according  to 
one  of  its  rules  is  not  liable  for  punitive  damages;  Milwaukee  etc.  R.  R. 
Co.  V.  Arms,  91  U.  S.  493,  23  L.  Ed.  376,  holding  in  an  action  for  damages 
for  personal  injuries,  there  cannot  be  willful  misconduct  to  authorize  the 
giving  of  exemplary  damages;  Barry  v.  Edmunds,  116  U.  S.  563,  29  L.  Ed. 
733,  6  Sup.  Ct.  508,  holding  that  in  an  action  for  trespass  accompanied  by 
malice,  the  plaintiff  may  recover  exemplary  damages  in  excess  of  the 
amount  of  his  injuries;  Denver  etc.  R.  R.  Co.  v.  Harris,  122  U.  S.  609,  30 
L.  Ed.  1148,  7  Sup.  Ct.  1290,  holding  an  employee  of  a  corporation  entitled 
to  punitive  damages,  whose  property  was  attached  and  taken  possession 
of  by  force  of  arms ;  Lake  Shore  etc.  R.  R.  Co.  v.  Prentice,  147  U.  S.  107, 
111,  112,  37  L.  Ed.  101,  102,  103,  13  Sup.  Ct.  263,  264,  265,  a  railway  com- 
pany  held  not  liable  for  punitive  damages  for  an  illegal  arrest  of  a  passen- 
ger by  a  conductor  which  it  has  in  no  way  authorized  or  ratified;  Scott  v. 
Donald,  165  U.  S.  88,  41  L.  Ed.  638,  17  Sup.  Ct.  268,  holding  that  State 
constables  in  intentionally,  maliciously  and  repeatedly  seizing  packages  of 
wines  and  liquors  from  railroad  companies  under  an  illegal  State  law,  were 
liable  to  exemplary  damages ;  Washington  Ghis  etc.  Co.  v.  Lansden,  172  U.  S. 
543,  43  L.  Ed.  547,  19  Sup.  Ct.  300,  holding  as  settled  law  that  a  corpora- 
tion could  be  held  responsible  for  publication  of  a  libel ;  Copley  v.  Grover 
&  Baker  S.  M.  Co.,  2  Woods,  497,  Fed.  Cas.  3213,  holding  a  private  corpo- 
ration is  liable  in  an  action  for  malicious  prosecution;  Brown  v.  Memphis 
«tc.  R.  R.  Co.,  7  Fed.  63,  defining  rule  of  malice  where  the  offense  is  against 
the  particular  individual  and  where  it  is  also  against  the  public ;  Malloy  v. 
Bennett^  15  Fed.  374,  holding  the  right  to  recover  exemplaiy  damages  is 


143       PHILADELPHIA  ETC.  R.  B.  CO.  v.  QUIGLEY.    21  How.  202-223 

not  peculiar  to  acts  of  defamation,  nor  limited  to  eases  where  the  injury 
has  resulted;  New  York  etc.  R.  R.  Co.  v.  Bennett,  50  Fed.  602,  1  C.  C.  A. 
544,  holding  that  the  removal  without  violence  of  a  woman  and  two  chil- 
dren from  a  train  on  which  thev  were  not  entitled  to  travel  did  not  entitle 
the  plaintiff  to  damjiges;  Morning  Journal  Assn.  v.  Rutherford^  51  Fed. 
515,  16  L.  E.  A.  804,  2  C.  C.  A.  354,  holding  a  newspaper  liable  to  exem- 
plary damages  for  publishing  a  false  and  libelous  article  clipped  from 
another  paper  without  inquiry  or  justifiable  motive;  Press  Pub.  Co.  v. 
McDonald,  63  Fed.  245,  26  L.  E.  A.  68,  11  C.  C.  A.  155,  where  punitory 
damages  were  awarded  against  a  newspaper  for  publishing  an  out-of-town 
dispatch  rendered  libelous  by  an  error  in  transmission,  without  having 
same  repeated  for  accuracy;  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  768,  774, 
36  C.  C.  A.  475,  corporation  liable  for  punitive  damages'  for  libel ;  Lienkauf 
V.  Morris,  66  Ala.  414,  holding  that  the  obligors  on  a  sheriffs  bond  could 
not  be  charged  with*  exemplary  damages  for  a  wrongful  levy  made  in  good 
faith;  Hughes  v.  Anderson,  68  Ala.  283,  44  Am.  Rep.  148,  holding  exem- 
plary damages  may  be  recovered  for  maliciously  overflowing  plaintiff's  land 
by  digging  ditches  on  adjoining  lands  on  a  higher  elevation;  Jefferson  Co. 
Sav.  Bank  v.  Ebom,  84  Ala.  534,  4  South.  390,  a  corporation  held  liable 
for  exemplary  damages  in  wrongfully  and  maliciously  suing  out  an  attach- 
ment by  its  agent ;  St.  Louis  etc.  Ry.  Co.  v.  Hall,  53  Ark.  10,  13  S.  W.  140,- 
refusing  exemplary  damages  where  the  company's  engineer  occasioned  an 
accident  while  in  the  performance  of  his  duty;  Smith  v.  Bagwell,  19  Fla. 
127,  45  Am.  Rep.  18,  holding  in  actions  for  trespass  for  assault  and  battery 
a  jury  may  inflict  exemplary  damages;  Casey  v.  Hulgan,  118  Ind.  592,  21 
N.  E.  322,  holding  that  in  an  action  for  slander,  if  express  malice  is  proved, 
the  jury  may  give  exemplary  damages;  Citizens'  Street  R.  R.  Co.  v.  Wil- 
loeby,  134  Ind.  570,  33  N.  E.  629,  in  action  for  damages  for  injuries  re- 
ceived in  being  thrown  off  a^  street-car,  held,  if  the  jury  found  that  the 
conductor  acted  with  oppressive  malice  or  with  a  heedless  disregard  of  con- 
sequences, they  might  give  exemplary  damages;  Callaway  v.  Mellett,  15 
Ind.  App.  374,  67  Am.  St.  Rep.  244,  44  N.  E.  200,  allowing  exemplary  dam- 
ages to  a  passenger  ejected  from  a  train  for  having  a  useless  ticket  sold 
to  him  by  the  ticket  agent,  with  the  assurance  that  it  was  correct  and  valid ; 
Wheeler  &  Wilson  Co.  v.  Boyce,  36  Kan.  353,  59  Am.  Rep.  573,  13  Pac.  610, 
holding  that  malice  and  fraud  of  authorized  agents  are  imputable  to  the 
corporations  for  which  they  acted;  Baltimore  &  Yorktown  Turnpike  v. 
Boone,  45  Md.  354,  holding  that  ejection  of  a  passenger  by  force  from  a 
car  for  nonpayment  of  a  fare  illegally  demanded  was  malicious;  Philadel- 
phia W.  &  B.  R.  R.  Co.  v.  Larkin,  47  Md.  162,  28  Am.  Rep.  443,  holding 
exemplary  damages  may  be  given  for  illegal  and  violent  expulsion- of  a 
passenger  from  a  train;  Carter  v.  Howe  Machine  Co.,  51  Md.  294,  34  Am. 
Rep.  SIS,  holding  that  an  action  for  malicious  prosecution  may  be  main- 
tained against  a  corporation;  Philadelphia  W.  &  B.  R.  R.  Co.  v.  Hoeflich, 
62  Md.  307,  60  Am.  Rep.  224,  defining  the  reason  for  award  of  exemplary 
damages;  Reed  v.  Home  Sav.  Bank^  130  Mass.  446;  39  Am.  Rep.  468,  hold- 
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ing  that  an  action  for  malicious  prosecution  will  lie  against  a  sav- 
ings bank;  Lothrop  v.  Adams,  133  Mass.  479,  4S  Am.  Rep.  6S0,  in 
an  action  for  libel  holding  that  all  copartners,  proprietors  of  a  news- 
paper, are  responsible  for  the  express  malice  of  one  of  them;  Edelmann  v. 
St.  Louis  Transfer  Co.,  3  Mo.  App.  507,  holding  in  a  case  where  injuries 
were  caused  by  negligence  of  company's  servant,  the  fact  that  he  was  not 
discharged  did  not  tend  to  prove  ratification  so  as  to  authorize  punitive 
damages ;  Quigley  v.  Central  Pacific  R.  R.  Co.,  11  Nev.  364,  refusing  exem- 
plary damages  for  ejection  of  a  passenger  from  a  car  under  mistaken  belief 
he  had  not  paid  for  his  ticket,  without  unnecessary  force;  Vance  v.  Erie 
R.  R.  Co.,  32  N.  J.  L.  336,  90  Am.  Dec.  666,  holding  an  action  for  malicious 
prosectttion  maintainable  against  a  corporation;  Rothholz  v.  Dunkle,  5S 
N.  J.  L.  440,  26  Am.'  St.  Rep.  433, 13  L.  R.  A.  656,  22  Atl.  193,  holding  that 
a  communication  by  a  bank  cashier  to  a  stockholder  as  to  solvency  of  a 
surety  on  an  official  bond  to  the  bank  is  privileged;  Philadelphia  l^r action 
Co.  V.  Orbann,  119  Pa.  St.  43,  46,  12  Atl.  819,  820,  holding  a  newsboy  sell- 
ing papers  on  street-car  pushed  off  by  conductor,  without  malice  does  not 
entitle  him  to  exemplary  damages;  Palmer  v.  Charlotte  etc.  R.  R.  Co.,  3 
S.  C.  599,  16  Am.  Rep.  761,  holding  a  corporation  may  be  liable  for  exem- 
plary damages  for  misconduct  of  its  agents  in  ejecting  a  passenger  from 
the  train;  Spellman  v.  Richmond  etc.  R.  R.  Co.,  35  S.  C.  489,  28  Am.  St. 
Rep.  865,  866,  14  S.  E.  949,  950,  holding  passenger  entitled  to  exemplary 
damages  when  the  act  of  ejecting  from  train  is  characterized  by  violence, 
fraud,  malice,  wantonness  pr  reckless  disregard  of  social  or  civil  rights; 
Norfolk  etc.  R.  R.  Co.  v.  Anderson,  90  Va.  9,  44  Am.  St.  Rep.  888,  17  S.  E. 
759,  where  a  passenger  was  put  off  a  train  for  refusing  to  "otherwise  iden- 
tify himself"  as  the  original  purchaser,  and  the  company  subsequently  rati- 
fied the  conductor's  acts,  held  entitled  to  exemplary  damages;  Mayer  v. 
Frobe,  40  W.  Va.  250,  22  S.  E.  59,  holding  'that  the  term  "exemplary  dam- 
ages" in  statute  of  1887,  relating  to  sale  of  intoxicating  liquors,  is  used  in 
the  common-law  sense,  viz.,  damages  inflicted  by  way  of  punishment  on  a 
wrongdoer ;  dissenting  opinion  in  Goddard  v.  Grand  Trunk  Ry.,  57  Me.  236, 
242,  note  to  2  Am.  Rep.  54,  majority  holding  that  a  passenger  who  is  as- 
saulted and  grossly  insulted  in  a  railway  car  by  a  brakeman  is  entitled  to 
exemplary  damages  from  the  company;  dissenting  opinion  in  King  v.  Pat- 
terson, 49  N.  J.  L.  437,  60  Am.  Rep.  638,  9^Atl.  715,  majority  holding  that 
a  publication  by  a  mercantile  agency  of  a  notification  sheet  containing  a 
false  statement  as  to  a  mortgage  was  not  privileged;  dissenting  opinion  in 
Brooke  v.  Clark,  57  Tex.  115,  majority  holding  that  the  facts  of  the  case 
warranted  a  verdict  of  exemplary  damages  against  a  physician  for  malprac- 
tice ;  Gillett  v.  Missouri  Valley  R.  R.  Co.,  55  Mo.  321,  17  Am.  Rep.  657,  on 
question  of  liability  of  a  corporation  to  action  involving  malice;  Pegram 
V.  Stortz,  31  W.  Va.  265,  267,  6  S.  E.  510,  on  the  nature  of  exemplary  dam- 
ages. 

Distinguished  in  Smith  v.  Philadelphia  etc.  R.  R.  Co.,  87  Md.  52,  38  Atl. 
1073,  h6lding  that  the  act  of  a  railway  conductor  in  pulling  or  jerking  from 
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a  car  a  passenger  who  was  dilatory  and  delayed  the  train  was  not  wanton 
or  malicious;  Seeman  v.  Feeney,  19  Minn.  83,  in  an  action  for  alleged 
wrongful  taking  of  a  horse,  the  circumstances  held  not  to  show  such  malice 
as  justified  the  giving  of  exemplary  damages ;  Hays  v.  Houston  etc.  N.  R.  R. 
Co.,  46  Tex.  280,  holding  that  neither  corporations  nor  individuals  are 
punishable  with  exemplary  damages  for  the  malicious  acts  of  its  agents, 
unless  ratified. 

What  are  proper  elements  of  damage  in  action  for  slander  or  libel. 
Note,  72  Am.  Dec.  436. 

When  a  master  or  employer  is  liable  in  exemplary  damages  for  the  aet 
of  his  employee  or  servant.    Note,  101  Am.  St.  Rep.  760. 

Averments  that  plaintiff  is  a  cltlsen  of  State,  and  that  defendants  are  a 
body  corporate  in  another  State  hy  a  law  of  that  State,  are  sufficient  allega- 
tions of  diyerse  dtizensldp. 

Approved  in  Waters  v.  Barrill,  131  U.  S.  App.  Ixxxiv,  18  L.  Ed.  879,  hold- 
ing that  a  setting  out  in  the  declaration  that  plaintiffs  were  aliens  and 
defendant  a  citizen  of  Maryland  was  sufiQcient;  Holmes  v.  Oregon  &  Qal. 
R.  R.  Co.,  9  Fed.  238,  7  Sawy.  392,  holding  an  averment  of  citizenship,  if 
not  traversed  by  a  plea  in  abatement  to  the  jurisdiction,  is  deemed  conclu- 
sively established;  Hall  v.  Bank  of  Virginia,  14  W.  Va.  621,  holding  that 
the  Bank  of  Virginia  never  having  had  authority  to  establish  a  branch  bank 
in  West  Virginia  was  a  nonresident  corporation. 

Flea  of  the  general  issue  raises  an  issue  on  the  merits  only;  no  question  of 
Jurisdiction  can  be  raised  before  the  Jury  on  such  pleading. . 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  956,  holding  question  of  cor- 
poration's jurisdiction  cannot  be  raised  after  a  plea  to  merits;  William  H. 
Perry  Co.  v.  Klosters  Aktie  Bolag,  162  Fed.  969,  82  C.  C.  A.  321,  holding 
where  jurisdiction  of  court  is  not  put  in  issue  and  legal  proof  is  not  gi^n 
to  contrary  at  trial,  court  will  not  dismiss  action;  Tyler  v.  Mutual  District 
Messenger  Co.,  17  App.  D.  C.  95,  holding  in  suit  against  corporation  on 
contract,  plea  of  setoff  waives  right  to  test  jurisdiction ;  Deputron  v.  Toung, 
134  U.  S.  251,  33  L.  Ed.  928,  10  Sup.  Ct.  543,  holding  that  where  the  juris- 
dictional allegation  is  not  traversed,  the  court  can  proceed  to  judgment 
without  any  finding  on  the  point ;  Holmes  v.  Oregon  etc.  R.  R.  Co.,  7  Sawy. 
392,  9  Fed.  238,  repeating  ruling  of  principal  case;  Blackburn  v.  S.  M.  & 
M.  R.  R.  Co.,  2  Flipp.  533,  Fed.  Gas.  1467,  holding  that  the  fact  that  no 
such  corporation  as  that  sued  as  defendant  was  ever  organized  should  have 
been  pleaded  in  abatement  if  relied  on  to  defeat  jurisdiction ;  In  re  Groome, 
1  Fed.  467,  holding  that  where  the  record  showed  service  of  notice  of  ad- 
judication in  bankruptcy,  a  creditor  would  not  be  allowed  to  set  the  adjudi- 
cation aside  on  the  ground  that  he  had  not  received  notice,  without  alleging 
want  of  actual  knowledge  of  the  adjudication  at  or  near  its  date;  Imperial 
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Refining  Co.  v.  Wyman,  38  Fed.  576,  8  L.  R.  A.  506,  holding  the  rule  con- 
tinues good  in  Federal  courts,  notwithstanding  the  practice  in  Ohio  of 
traversing  all  the  averments  of  the  petition  by  a  general  denial;  Gubbins 
V.  Laughtenschlager,  75  Fed.  621,  holding  defendants  would  not  be  allowed 
to  amend  answer  by  withdrawing  repeated  admissions  of  citizenship  as 
alleged,  and  substituting  averments  to  defeat  jurisdiction. 

Responsibility  of  national  banks  for  special  deposits.    Note,  36  AoL 

Bag.  594.  < 

Banker's  duty  of  custody.    Note,  S  £.  R.  0.  624. 
Criminal  responsibility  of  corporations.    Note^  2  B.  R.  0.  234. 

Liability  for  malicious  prosecution.    Note,  16  E.  R.  0.  756,  757* 
\ 

21  How.  223-228,  16  L.  Ed.  96,  CAMPBELL  v.  BOYREAU. 

Kg  question  of  law  can  be  reviewed  in  an  appellate  court  upon  wilt  of 
error,  except  only  where  it' arises  upon  the  process,  pleadings  or  Judgment  In 
the  cause,  unless  the  facts  are  found  by  general  or  special  verdict  of  Jury,  or 
admitted  upon  a  case  stated  in  the  nature  of  a  special  verdict  stating  the  facts, 
and  referring  the  questions  of  law  to  the  court. 

Approved  in  O'Reilly  De  Camara  v.  Brooke,  209  U.  S.  52,  52  L.  Ed.  678, 
28  Sup.  Ct.  439,  holding  matters  of  common  knowledge  may  also  be  con- 
sidered along  with  pleadings ;  Lillie  v.  Dennert,  232  Fed.  106,  holding  court 
cannot  consider  weight  of  evidence,  but  only  whether  there  was  evidence 
in  support  of  finding;  Ladd  &  Tilton  Bank  v.  Lewis  A.  Hick3  Co.,  218  Fed. 
311,  312,  134  C.  C.  A.  106,  holding  where  case  is  tried  without  written 
waiver  and  no  stipulated  facts,  review  may  be  had  only  of  those  things 
arising  under  pleading,  process  and  judgment;  Ham  v.  Edgell,  106  Fed. 
852,  45  C.  C.  A.  661,  holding  on  error  in  action  at  law  in  Circuit  Court, 
without  jury,  none  of  questions  decided  can  be  re-examined  unless  record 
shpws  affirmatively  that  jury  was  waived  by  written  stipulation;  Cassatt 
v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  43,  10  L.  R.  A.  (N.  S.)  99,  81  C.  C.  A. 
80,  arguendo ;  Flanders  v.  Tweed,  9  Wall.  429,  19  L.  Ed.  679,  holding  the 
provisions  of  the  act  of  March  3,  1865,  enabling  appeals  on  compliance 
with  certain  conditions,  must  be  strictly  followed;  Kearney  v.  Case,  12 
Wall.  281,  20  L.  Ed.  396,  holding  that  unless  the  conditions  of  the  act  of 
1865  were  observed,  there  was  no  error  which  the  appellate  court  could 
review;  Henderson's  Distilled  Spirits,  14  Wall.  53,  20  L.  Ed.  815,  where, 
in  a  case  of  seizure  under  the  revenue  acts,  a  jury  was  waived  and  case 
submitted  to  the  District  Court  on  an  agreed  statement  of  facts,  the  deci- 
sion was  reviewable  on  writ  of  error ;  Oilman  v.  Illinois  &  Miss.  Tel.  Co., 
91  U.  S.  614,  28  L.  Ed.  409,  where  a  case,  not  under  act  of  1865,  was  sub- 
mitted to  the  court,  neither  party  asking  for  a  jury,  held  both  parties  must 
be  taken  to  have  waived  a  jury,  and  both  are  bound  by  the  decision ;  Super- 
visors V.  Kennicott,  103  U.  S.  556,  26  L.  Ed.  487,  holding  that  even  before 
the  act  of  1865,  a  judgment  on  agreed  facts  spread  at  large  on  the  record 
could  be  reviewed  by  the  Supreme  Court  on  writ  of  error;  Bond  v.  Dustin, 
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112  U.  S.  606,  607,  28  L.  Ed.  836,  5  Sup.  Ct.  297,  where,  in  an  action  tried 
without  a  jury,  no  stipulation  was  filed  in  the  lower  court  under  Revised 
Statutes,  section  649,  held,  the  court  cannot,  on  bill  of  exceptions  and  writ 
of  error,  review  rulings  on  evidence,  but  may  determine  whether  the  dec- 
laration is  suflScient  to  support  the  judgment;  Andes  v.  Slauson,  130  U.  S. 
438,  439,  32  L.  Ed.  991,  9  Sup.  Ct.  574,  575,  holding  that  where  the  ques- 
tions argued  only  appeared  in  the  bill  of  exceptions,  the  Supreme  Court 
could  not  review  them ;  Glenn  v.  Fant,  134  U.  S.  400,  33  L.  Ed.  970,  10  Sup. 
Ct.  684,  holding  that  a  stipulation  that  the  cause  might  be  submitted  to 
the  court  on  a  statement,  exhibits  and  pleadings,  but  where  no  bill  of  excep- 
tions and  no  finding  of  facts  was  made  and  no  case  stated,  could  not  be 
reviewed  to  determine  the  questions  of  law;  Rogers  v.  United  States,  141 
U.  S.  564,  36  L.  Ed.  866,  12  Sup.  Ct.  93,  holding  that  the  rule  applied  to 
a  trial  in  the  District  and  Circuit  Courts;  Wear  v.  Mayer,  2  McCrary,  174, 
6  Fed.  660,  holding  that  no  exception  can  be  taken  to  any  opinion  of  the 
court  on  admission  or  rejection  of  evidence  where  no  jury  is  impaneled; 
Blair  v.  Allen,  3  Dill.  108,  Fed.  Cas.  1483,  holding  that  rulings  and  judg- 
ments of  a  District  Court  in  actions  at  law  can  only  be  revised  by  Circuit 
Court  on  error  in  the  mode  which  obtained  before  the  statute  of  March  3, 
1865,  its  provisions  do  not  extend  to  the  District  Courts;  Town  of  Lyons 
V.  Lyons  Nat.  Bank,  19  Blatchf.  284,  286,  8  Fed.  372,  374,  holdfng  that  in 
an  action  at  law  in  District  Court,  where  a  trial  by  jury  was  waived,  no 
question  on  the  bill  of  exceptions  could  be  considered  by  the  Circuit  Court 
on  appeal;  Doty  v.  Jewett,  22  Blatchf.  67,  69,  19  Fed.  338,  339,  to  same 
effect,  and  holding  that  consequently  the  judgment  of  District  Court  must 
be  presumed  to  be  right  and  must  be  affirmed;  Smith  v.  Weekes,  63  Fed. 
762,  3  C.  C.  A.\644,  where,  in  an  action  at  law,  the  issues  were  referred 
to  an  auditor  and  the  parties  agreed  to  submit  the  cause  on  the  report,  held, 
the  court  had  no  authority  to  review  the  cause;  Branch  v.  Texas  Lumber 
Kfg.  Co.,  63  Fed.  860,  4  C.  C.  A.  62,  holding  that  when  the  record  does  not^ 
affirmatively  show  that  a  jury  was  waived  by  written  stipulation  as  required 
by  Revised  Statutes,  section  649,  there  was  nothing  which  the  appellate 
eourt  could  review;  Kentucky  Life  etc.  Co.  v.  Hamilton,  63  Fed.  98,  11 
C.  C.  A.  42,  holding  that  an  agreed  statement  of  facts  which  does  not  con- 
sist of  the  ultimate  facts  is  not  the  equivalent  of  a  special  finding  of  facts, 
allowing  a  review  of  their  sufficiency;  Distilling  etc.  Co.  v.  Gottschalk  Co., 
66  Fed.  609,  13  C.  C.  A.  618,  holding  that  where  a  case  is  submitted  to  the 
court  without  a  jury,  by  consent  of  parties,  and  the  court  makes  a  general 
finding,  it  cannot  be  reviewed  on  a  writ  of  error;  Duncan  v.  Atchison  etc. 
B.  R.  Co.,  72  Fed.  810, 19  C.  C.  A.  202,  holding  the  authority  of  the  Circuit 
Court  of  Appeals  is  regulated  exclusively  by  acts  of  Congress  and  Federal 
rules;  Phelps  v.  Spruance,  1  Colo.  415,  holding  that  where  a  probate  cause 
is  tried  by  the  court  without  a  jury,  exception  must  be  taken  to  the  judg- 
ment to  enable  its  review ;  Lynch  v.  Grayson,  7  N.  M.  36,  32  Pac.  152,  hold- 
ing that  the  sole  intention  of  the  territorial  legislature  by  the  act  of  Janu* 
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X  ary  5,  1889,  section  4,  was  that  the  Supreme  Court  should  pass  on  the 

>^        sufficiency  of  the  facts  found  to  support  the  conclusions  of  law. 

Distinguished  in  Griggs  v.  Nadeau,  221  Fed.  383,  137  C.  C.  A.  189,  hold- 
ing where  complaint  did  not  state  cause  of  action,  it  is  not  too  late  to  mo^ 
in  arrest  of  judgment  on  appeal ;  Bond  v.  Dustin,  112  U.  S.  609,  28  L.  Ed. 
837,  5  Sup.  Ct.  298,  holding  that  statute  of  Illinois  (Rev.  St^ts.  1874,  c.  110, 
V   §  58)  governs  the  procedure  in  Federal  courts  there,  so  that  a  verdict  re- 
^  turned  on  several  counts  will  be  good  if  one  count  is  sufficient;  "Town  of 

Lyons  v.  Lyons  Nat.  Bank,  19  Blatchf .  283,  8  Fed.  372,  holding  that  the 
Supreme  Court  cannot,  under  Revised  Statutes,  section  633,  consider  any 
of  the  matter  raised  by  a  bill  of  exceptions  without  an  agreed  statement  of 
facts;  Nolan  v.  Colorado  Central  Cons.  Min.  Co.,  63  Fed.  934,  12  C.  C.  A. 
585,  holding*  that  a  writ  of  error  might  be  allowed  to  review  a  judgment 
founded  upon  an  award  of  arbitrators. 

Findings  by  the  court  on  issues  of  fact  are  unknown  at  common  law  and 
cannot  be  recognized  as  a  Judicial  act.  If  by  agreement  of  parties  they  are 
submitted  to  the  Judge  upon  the  evidence,  he  decides  as  an  arbitrator,  not 
as  a  Judge,  and  Supreme  Court  cannot  review  such  decision  on  error. 

Approved  in  Campbell  v.  United  States,  224' U.  S.  105,  56  L.  Ed.  686, 
32  Sup.  Ct.  398,  applying  principle  in  action  against  sureties  on  bond  of 
receiver  of  public  moneys;  Grant  v.  National  Bank,  232  Fed.  208,  209, 
Delaware  etc.  R.  Co.  v.  Caboni,  223  Fed.  631,  139  C.  C.  A.  177,  and  United 
States  V.  Ramsey,  158  Fed.  490,  all  holding  where  parties  agree  to  submit 
cause  to  referee,  his  report  must  be  accepted  or  rejected  as  a  whole,  and 
cannot  be  amended  by  judge;  Erkel  v.  United  States,  169  Fed.  624,  625, 
/  95  C.  C.  A.  151,  applying  principle  in  action  for  ejectment  brought  on 

stipulated  facts ;  Nashville  Interurban  Ry.  v.  Bamum,  212  Fed.  637,  129 
C.  C.  A.  170,  applying  principle  in  suit  on  promissory  note;  United  States 
V.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  75,  94  C.  C.  A.  441,  holding  in  suit  for 
violation  of  "twenty-eight  hour  law"  evidence  of  facts  submitted  to  court 
cannot  be  reviewed  by  writ  of  error;  United  States  v.  Cleage,  161  Fed.  86, 
88  C.  C.  A.  249,  in  suit  for  taxes  where  facts  were  agreed  upon  and  sub- 
mitted to  court,  writ  of  error  would  not  lie  for  reconsideration ;  Boogher  v. 
New  York  Life  Ins.  Co.,  103  U.  S.  95,  26  L.  Ed.  311,  holding  findings  of 
fact  by  a  referee  under  the  practice  ^ct  of  Missouri  must  be  treated  as  the 
findings  of  Ihe  court  to  enable  review;  Rogers  v.  United  States,  141  U.  S. 
555,  35  L.  Ed.  856,  12  Sup.  Ct.  93,  where  an  aotion  at  law  was  tried  in  Dis- 
trict Court  without  a  jury,  no  matter  raised  by  bill  of  exceptions  could  be 
considered;  Rush  v.  Newman,  58  Fed.  160,  7  C.  C.  A.  136,  holding  that 
findings  of  issues  of  fact  by  the  court  is  not  a  judicial  act  of  which  the 
appellate  court  can  take  any  notice;  Town  of  Lyons  v.  Lyons  Nat.  Bank, 
19  Blatchf.  286,  8  Fed.  374,  showing  that  the  finding  of  issues  of  fact  by 
the  court,  upon  evidence,  differed  from  a  reference  by  the  court  with 
consent  of  pdrties. 
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Miscellaneous.  Cited  in  Hudson  v.  Charleston  etc.  R.  R.  Co.,  55  Fed. 
256,  as  authority  on  the  nature  of  bills  of  exception,  and  the  extent  and 
character  of  the  evidence  that  may  be  put  in  the  record. 

21  How.  228-241,  16  L.  Ed.  97,  FBEKOH  Y.  SPENCER. 

Law  of  1816,  making  grants  of  land  to  yolnnteers  fuom  Canada  In  1812> 
has  no  reference  to  any  other  bounty  land  act.  After  location  and  entry  under 
It,  the  owner  might  conyey  the  land  to  a  third  party. 

Approved  in  Aurora  Hill  Consolidated  Min.  Co.  v^85  Min.  Co.,  12  Sawy. 
360,  34  Fed.  518,  holding  that  after  proofs  of  a  mining  location  and  pay- 
ment of  the  purchase  money,  the  equitable  title  is  complete ;  Benson  Mining 
Co.  V.  Alta  Mining  Co.,  146  U.  S.  432,  36  L.  Ed.  764, 12  Sup.  Ct.  879,  saying 
that  the  act  under  which  the  location  was  made  in  the  principal  case  pro- 
vided that  no  claim  should  be  assignable  before  patent  issued. 

Where  the  legislature  makes  a  plain  provision  without  any  exception,  the 
courts  can  make  none. 

Approved  in  Road  Improvement  Dist.  v.  Glover,  89  Ark,  518,  117  S.  W. 
545,  holding  repairing  of  roads  within  county  rests  with  county  and  legis- 
lature cannot  create  road  improvement  district  within  said  territory;  Mc- 
Kay V.  Fair  Haven  &  W.  R.  R.  Co.,  75  Conn.  611,  54  Atl.  924,  construing 
Pub.  Acts  1899,  c.  187,  p.  1102,  relating  to  placing  causes  on  jury  docket; 
McCarthy  v.  McCarthy,  20  App.  D.  C.  203,  holding  Married  Women's  Act 
of  District  of  Columbia  gave  right  to  letters  testamentary  to  husband  sur- 
viving ;  Maxwell  v.  Moore,  22  How.  191,  16  L.  Ed.  253,  holding  that  the  act 
of  1826,  allowing  an  exchange  of  bounty  land  under  act  of  May  6,  1812, 
for  land  in  Arkansas,  did  not  carry  with  if.  by  implication  the  prohibition 
against  alienation  before  issue  of  patent  contained  in  the  latter  act;  Sav- 
ing:s  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  89  Fed.  40,  holding  that  the 
period  for  which  a  judgment  lien  exists  by  statute  cannot  be  extended  by 
consent  or  agreement ;  Spiess  v.  Neuberg,  71  Wis.  285,.  6  Am.  St.  Rep.  214, 
37  N.  W.  419,  holding  that  there  was  nothing  in  Revised  Statutes,  sections 
2262,  2301,  to  prevent  a  homestead  claimant  from  mortgaging  his  interest; 
dissenting  opinion  in  Stryker  v.  Board,  77  Fed.  582,  23  C.  C.  A.  286, 
majority  holding  that  the  statutes  of  Colorado  of  1877  and  1887  did  not 
entitle  the  holder  of  a  judgment  against  a  board  of  county  commissioners 
to  a  mandamus  to  compel  the  board  to  levy  a  special  tax  for  its  payment. 

VaUd  conveyance  of  an  equitable  Interest  In  land  Is  competent  and  rele- 
vant  evidence  In  an  action  In  which  the  grantee's  right  Is  called  In  question. 

Approved  in  Rogers  v.  Clark  Iron  Co.,  104  Minn.  221,  222,  116  N.  W 
748,  749,  holding  assignee  of  Union  soldier  had  good  title  to  land  where 
final  patent  certificate  was  issued  to  him  after  assignment;  Reynolds  v. 
Cook,  83  Va.  825,  5  Am.  St.  Rep.  322,  3  S.  E.  714,  upholding  competency  of 
a  deed  of  grant  by  <kie  who  had  an  incomplete  title,  and  a  supplemental 
agreement  creating  a  right  to  quarry  stone. 
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Deed  of  c<myeyaiice  ^f  land  Mioally  located  on  land  already  surveyed, 
under  a  bounty  land  act  is  yalld,  althougli  neither  yendor  nor  purchaser  knew 
at  the  time  that  the  location  had  been  made. 

Distinguished  in  Burgess  v.  Corker,  25  Idaho,  224,  136  Pac.  1129,  holding 
where  contract  of  sale  unknowingly  tended  to  convey  government  land,  it 
could  be  rescinded. 

Patent  for  land  when  issued  relates  back  to  the  entry  and  inures  to  the. 
benefit  of  purchasers  from  the  original  beneficiary.  The  heir  of  the  granton 
in  such  purchase  deed  is  estopped  from  setting  up  a  legal  title  under  the  patent. 
Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167, 
59  L.  Ed.  898,  35  Sup.  Ct.  515,  upholding  right  of  homesteader  to  recover 
value  of  timber  cut  from  land  pending  issuance  of  patent;  United  States 
V.  Detroit  Timber  etc.  Co.,  200  U.  S.  335,  60  L.  Ed.  505,  26  Sup.  Ct.  282, 
bona  fide  purchaser  from  patentee  of  timber  lands  is  entitled  to  protec- 
tion, though  he  acquired  interest  in  lands  under  contract  for  standing  t^- 
ber  before  patent  issued;  United  States 'v.  Anderson,  194  U.  S.  399,  48 
L.  Ed.  1039,  24  Sup.  Ct.  716,  government  cannot  retain,  as  against  its 
grantees  of  lands  within  indemnity  limits  of  railroad  grant,  sum  collected 
from  trespassers  for  removal  of  stone  from  land  between  selection  and 
approval  of  selection;  Miocene  DiUch  Co.  v.  Jacobsen,  146  Fed.  683.  77 
C.  C.  A.  106,  where  complainant  appropriated  water  rights  and  conmienced 
construction  of  ditch  in  1901,  right  to  acquire  right  of  way  over  mining 
claims  located  in  1902  not  affected  by  failure  to  complete  ditch  over  claims 
until  after  their  location;  Peyton  v.  Desmond,  129  Fed.  11,  63  C.  C.  A.  651, 
patentee  may  recover  value  of  timber  wrongfully  cut  and  removed  after 
initiation  of  claim  and  prior  to  issuance  of  patent;  Cosmos  Exploration 
Co.  V.  Gray  Eagle  Oil  Co.,  112  Fed.  11,  61  L.  R.  A.  230,  50  C.  C.  A.  79, 
holding  lands  nol  vacant  and  open  to  settlement  under  lieu  land  clause  of 
30  Stat.  36,  when  it  was  in  actual  occupancy  of  oil  explorers  under  oil 
location,  although  such  locations  did  not  appear  of  record  and  were  in- 
valid as  against  United  States;  Birmingham  Coal  etc.  Co.  v.  Doe,  181  Ala. 
626,  62  South.  28,  holding  guardian  of  heir  of  patentee  could  not  convey 
before  issuance  of  patent;  Nicholson  v.  Congdon,  95  Minn.  193,  103  N.  W* 
1035,  subsequent  payment  and  issuance  of  patent  to  land  protects  title  as 
of  date  of  appliciction;  Gilbert  v.  McDonald,  94  Minn.  291,  110  Am.  St. 
Rep.  370,  102  N.  W.  713,  applying  principle  to  application  for  tract  under 
soldier's  additional  homesteaid  certificate;  Hallyburton  v.  Slagle,  132  N.  C. 
950,  44  S.  E.  656,  holding  where  land  owner,  with  intent  to  defraud  cred- 
itors, gave  land  in  trust  to  wife  for  life,  remainder  to  children,  and  subse- 
quently was  adjudged  bankrupt  and  purchased  land  from  one  claiming 
under  bankruptcy  sale,  he  was  estopped  as  against  children  from  claim 
through  bankruptcy  sale;  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  302,  309, 
95  Pac.  795,  798,  holding  allottee  of  Indian  land  may  convey  equity  he  has 
before  issuance  of  patent ;  Gourley  v.  Countryman,  18  Okl.  232,  90  Pac.  431, 
holding  one  who  obtains  patent  to  public  lands  fraudulently  will  be  deemed 
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to  hold  in  trust  for  rightful  owner;  Washington  Rock  Co.  v.  Young,  29 
Utah,  121,  110  Am.  St.  Rep.  66»  80  Pac.  387,  applying  rule  where  entry 
made  on  faith  of  original  survey  and  retracing  changed  lines ;  Bash  v.  Cas- 
cade Min.  Co.,  29  Wash.  53,  69  Pac.  403,  holding  where  vendor  of  mining 
claim,  who  has  entered,  paid  for  claim,  and  obtained  certificate  o^  purchase 
from  government,  tenders  deed  in  pursuance  of  contract  of  sale,  vendee 
cannot  rescind  merely  because  vendor  has  not  received  patent ;  Welch  v.  Dut- 
ton,  79  m.  468,  holding  that  a  patent  issued  to  purchaser  of  an  equitable 
title  for  a  school  section  duly  paid  for  'was  not  the  acquisition  of  a  new 
title  and  inured  for  the  benefit  of  his  grantees  under  an  intermediate  quit- 
claim deed;  Doe  v.  Hearick,  14  Ind.  247,  holding  that  adverse  possession 
under  the  statute  of  limitations  will  run  against  a  purchaser  of  government 
land  from  the  time  he  makes  his  final  payment ;  Wood  v.  Sandf ord,  23  Ind. 
99,  where  an  equitable  title  is  sold  at  judicial  sale  and  the  former  owner 
subsequently  acquires  the  legal  title,  such  title  inures  to  the  benefit  of  the 
purchaser  at  the  judicial  sale;  McAlpin  v.  Henshaw,  6  Kan.  191,  holding 
that  a  patent  issued  to  original  grantor  in  1861,  founded  on  an  illegal 
location  of  a  "float"  in  1857,  did  not  preclude  an  inquiry  into  equitable 
claims  acquired  prior  to  the  issue  of  the  patenc;  Steinspring  v.  Bennett, 
16  La.  Ann.  202,  holding  that  a  patent  inures  to  the  benefit  of  him  to  whom 
the  patentee  would  be  bouiid  to  convey/  the  legal  title ;  Johnson  v.  Ballon, 
28  Mich.  397,  holding  that «  patent  for  land  is  considered  as  against  tres- 
passers to  relate  back  to* the  time  when  the  lands  were  earned;  Flint  & 
P.  M.  R.  R.  Co.  V.  Gordon,  41  Mich.  430,  2  N.  W.  656,  ruling  that  a  home- 
stead entry  gives  only  a  right  of  possession,  and  the  patent  relates  back  to 
the  time  of  entry  and  takes  date  with  it;  Gibson  v.  Choteau,  39  Mo.  569, 
570,  589,  holding  that  where  the  equitable  title  has  passed  from  the  United 
States,  the  patent  will  relate  back  to  the  inception  of  the  equitable  title 
and  inures  for  the  benefit  of  an  assignee;  Hannibal  &  St.  Jo.  R.  R.  Co.  v. 
Smith,  41  Mo.  334,  holding  that  the  act  of  Congress  of  1850  relating  to 
swamfvlands  in  Arkansas  did  not  pass  the  fee,  but  that  a  patent  when 
issued  would  vest  by  relation  in  the  State  and  its  grantees ;  Block  v.  Morri- 
son, 112  Mo.  356,  20  S.  W.  343,  holding  the  doctrine  of  relation  applied 
equally  to  a  New  Madrid  location  prior  to  the  return  of  the  survey  to  the 
recorder;  Quinney  v.  Denney,  18  Wis.  488,  holding  that  the  Stockbridge 
Indian  allotment  aet  of  1843  gave  the  allotted  and  equitable  estate,  and 
patent  subsequently  issued  inured  to  the  benefit  of  the  transferee;  Spiess 
V.  Neuberg,  71  Wis.  287,  6  Am.  St.  Rep.  215,  37  N.  W.  420,  holding  that  a 
patent  issued  on  a  homestead  entry  inured  for  the  benefit  of  a  prior  mort- 
gagee of  an  assignee  of  the  homestead  right;  dissentii^  opinion  in  United 
States  V.  Loughrey,  172  U.  S.  229,  4S  L.  Ed.  428,  19  Sup.  Ct.  162,  majority 
holding  that  as  to  lands  granted  to  the  State  of  Michigan  in  aid  of  railroad 
construction,  the  consideration  for  which  failed,  the  United  States  took 
no  title  by  reverter  until  passage  of  an  act  of  Congress  forfeiting  the 
^ant;  dissenting  opinion  in  Frost  v.  Missionary  Society,  56  Mich.  89,  90, 
22  N.  W.  203,  204,  majority  holding  that  a  quitclaim  deed  can  never  inure 
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to  convey  an  after-acquired  title  not  actually  owned  in  equity  when  the 
deed  was  given. 

Distinguished  in  Stephenson  v.  Wilson^  37  Wis.  491,  holding  that  land 
located  under  a  military  land  warrant  under  act  of  Congress  of  May,  1812, 
could  not  be  deeded  prior  to  the  issue  of  the  patent  and  doctrine  of  rela- 
tion did  not  apply. 

Averment  or  recital  of  seisin  of  a  parttcular  estate  in  a  deed  piftrportlng 
to  convey  that  estate  estops  the  grantor  and  all  persons  in  privity  with  bim 
from  thereafter  denying  Ids  seizin  and  possession  at  the  time  of  conveyance. 

Approved  in  Walbridge  v.  Hammack,  7  Mackey  (D.  C),  171,  holding 
grantor  may  not  dispute  facts  in  deed  but  may  dispute  construction  grantee 
places  on  them ;  dissenting  opinion  in  Weston  v.  John  L.  Roper  Lumber  Co., 
162  N.  C.  200,  Ann.  Gas.  1916A,  981,  77  S.  E.  443,  majority  holding  judg- 
ment in  partition  estops  parties  from  setting  up  different  possession  but 
not  different  title;  Crews  v.  Burcham,  1  Black,  357,  17  L.  Ed.  93,  holding 
that  recital  of  a  reservation  in  an  Indian  treaty  estopped  the  grantee  and 
his  privies  from  denying  seizure;  Ap^r  v.  Christopher,  33  Fed.  203,  hold- 
ing that  a  grant  in  fee  by  a  contingent  remainderman  before  the  contin- 
gency happened  estopped  the  grantor  from  disputing  gran  tee's,  title;  Mc- 
Gill  V.  Jordan,  16  Fed.  Cas.  106,  holding  that  obe  tenant  in  common  after 
acquiring  the  fee  cannot  set  up  title  from  land  office  against  a  prior 
mortgagee ;  Drake  v.  Root,  2  Colo.  690,  holding  'a  covenant  for  warranty 
precluded  grantor  from  denying  the  estate  coilveyed;  Doe  v.  Dowdall,  3 
Houst.  382,  11  Am.  Bop.  765,  holding  that  a  purchaser  from  one  who  has 
title  with  warranty  is  estopped  to  deny  title  of  original  grantor;  Russ  v. 
Alpaugh,  118  Mass.  376,  19  Am.  Rep.  466,  holding  a  deed  with  warranty 
ostops  the  grantor  to  set  up  subsequently  acquired  title ;  Hagensick  v.  Cas- 
tor, 53  Neb.  503,  73  N.  W.  935,  holding  recital  of  heirship  in  a  quitclaim 
deed  binds  the  grantors ;  Hannon  v.  Christopher,  34  N.  J.  Eq.  465,  holding 
that  on  proof  of  intention  in  bargain  and  sale  deed  without  covenants  to 
pass  contingent  or  after-acquired  interest,  the  court  must  adjudge  an 
estoppel;  Magruder  v.  Esmay,  35  Ohio  St.  232,  holding  that  a  claim  of 
possession  founded  on  denial  that  a  former  owner  has  parted  with  his  title 
is  concluded  by  the  same  estoppel  that  concludes  the  former  owner;  Green 
V.  Niver,  43  S.  C.  370,  21  S.  E.  267,  holding  heirs  at  law  of  a  government 
grantee  as  head  of  a  family  estopped  from  questioning  his  right  to  convey ; 
Gould  V.  West,  32  Tex.  352,  holding  that  heirs  of  a  decedent  in  whose  name 
patent  is  issued,  estopped  to  deny  title  of  his  alienees;  Reynolds  v.  COok, 
83  Va.  823,  5  Am.  St.  Rep.  320,  3  S.  E.  713,  holding  grantor  of  a  right  to 
quarry,  after  making  grant  with  warranty,  estopped  from  setting  up  an 
after-acquired  title  in  derogation  of  his  grant. 

Distingruished  in  Gibson  v.  Chouteau,  39  Mo.  567,  holding  that  a  quit- 
claim deed  of  only  grantor's  then  interest  did  not  pass  or  bind  an  interest 
not  then  in  existence.  I 
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Modified  in  Nye  v.  Lovitt,  92  Va.  717,  24  S.  E.  348,  holding  that  even 
without  warranty,  a  deed  affirming  seizin  of  and  conveying  a  particular 
estate  estops  grantor  to  assert  after-acquired  title. 

Miscellaneous.  Cited  in  Five  Per  Cent  Cases,  110  U.  S.  481,  28  L.  Ed. 
201,  4  Sup.  Ct.  216,  grants  of  land  or  money  to  soldiers  are  held  as  bounties, 
not  as  sales ;  Magwire  v.  Tyler,  40  Mo.  439,  holding  it  is  matter  of  law,  not 
equity,  to  ascertain  the  priority  of  title  of  two  patents  issued  on  different 
equities. 

21  How.  241-244,  16  K  Ed.  104,  SMITH  ▼.  OBTON. 

Possession  by  either  party  Is  not  necessary  in  a  suit  by  the  bolder  of  an 
equitable  title,  to  compel  conveyance  to  bim  of  the  legal  title. 

Approved  in  Tax  Title  Co.  v.  Denoon,  107  Va.  204,  57  S.  E.  587,  holding 
one  having  equitable  interest  in  land  cannot  bring  suit  to  avoid  tax  deed; 
Swick  V.  Hease,  62  W.  Va.  559,  59  S.  E.  511,  holding  where  one  purchases 
land  at  a  judicial  sale  for  another,  he  will  be  deemed  trustee,  and  person 
purchasing  with  notice  from  such  trustee  must  convey  to  rightful  owner; 
Gray  v.  Jones,  4  McCrary,  522,  14  Fed.  87,  holding  jurisdiction  of  bill  to 
compel  conveyance  of  legal  title  by  a  trustee  to  cestui  que  trust  does  not 
depend  on  possession. 

Cloud  on  title — ^Who  may  maintain  suit  to  remove.    Note,  45  Am.  St. 
Rep*  S76* 

After  mortgage  is  cUscharged,  the  mortgagor  or  bis  assignee  may  compel 
the  mortgagee  or  his  assignee  to  surrender  the  legal  title. 

Approved  in  Laughton  v.  Harden,  68  Me.  209,  holding  that  debtor  need 
not  be  party  to  bill  by  creditor  to  get  in  title  under  fraudulent  conveyance 
to  land  on  which  he  has  levied. 

21  How.  244-248,  16  K  Ed.  110,  ALLEN  y.  NEWBEBBY. 

Under  the  act  of  1845,  the  admiralty  Jurisdiction  of  Federal  courts  iu>on 
the  lakes  Is  limited  to  matters  of  contract  and  tort  concerning  vessels  navi- 
gating  between  ports  and  places  in  different  States  and  territories  upon  the 
lakes  and  navigable  waters  connecting  the  lakes. 

Approved  in  The  Western  States,  159  Fed.  358,  86  C.  C.  A.  354,  holding 
Federal  court  has  jurisdiction  of  assault  and  robbery  committed  on  great 
lakes;  The  Daniel  Ball,  1  Brown,  197,  199,  Fed.  Cas.  3564,  showing  that 
the  fact  determining  the  character  of  the  commerce  was  whether  the  ship- 
ment be  made  between  ports  of  different  States  (reversed  on  appeal,  ^ee 
10  Wall.  5^7,  19  L.  Ed.  999) ;  The  Katie,  40  Fed.  482,  7  L.  R,  A.  59,  holding 
the  act  of  1886,  extending  the  acts  for  limitation  of  liability  to  vessels  en* 
gaged  in  inland  navigation  is  valid ;  Steamboat  Belfast  v.  Boon,  41  Ala.  63, 
70,  71,  72,  73,  sustaining  State  legislation  giving  a  lien  in  favor  of  a  shipper 
for  the  loss  of  his  goods  on  a  vessel  navigating  an  interior  river  above  tide 
water;  Steamboat  Mist  v.  Martin,  41  Ala.  717,  718,  holding  that  Federal 
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courts  have  exolusive  jurisdiction  of  a  demand  ^or  supplies  to  a  vessel  in 
the  port  of  enrollment,  but  plying  between  ports  in  different  States;  Tug- 
boat Dorr  V.  Waldron,  62  111.  227,  14  Am.  Rep.  90,  holding  the  jurisdiction 
of  District  Courts  on  the  lakes,  under  the  act  of  1845,  is  concurrent  with 
remedies  given  by  State  laws ;  People  v.  Tyler,  7  Mich.  244,  on  the  intention 
of  Congress  in  partially  adopting  the  maritime  law  in  the  act  of  1845. 

Distinguished  in  Lord  v.  Steamship  Co.,  102  U.  S.  545,  26  L.  Ed.  226, 
showing  that  the  regulating  power  of  Congress  extended  to  vessels  navi- 
gating the  high,  seas  between  ports  of  the  same  State;  Carpenter  v.  The 
Emma  Johnson,  1  Cliff.  637,  Fed.  Cas.  2430,  holding  act  of  1845  did  not 
apply  to  a  contract  of  affreightment  where  part  of  the  navigation  was  upon 
the  high  seas;  Western  Transp.  Co.  v.  The  Great  Western,  29  Fed.  Cas. 
787,  holding  the  admiralty  courts  had  plenary  jurisdiction  of  all  cases 
arising  on  the  great  lakes  and  connected  waters ;  United  States  v.  Burling- 
ton etc.  Ferry  Co.,  21  Fed.  341,  342,  holding  the  act  of  1846  has  no  appli- 
cation to  river  commerce;  The  E.  A.  Shores,  73  Fed.  347,  holding  that  sec- 
tion 3  of  act  of  February  13, 1893  (The  Harter  act),  relating  to  navigation 
of  vessels,  applies  to  vessels  engaged  in  commerce  on  the  lakes. 

Actions  in  State  courts  against  vessels.  Note,  62  Am.  Dec.  235. 
Admiralty  jurisdiction  of  contracts.  Note,  66  L.  R.  A.  214,  226. 
What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  433. 

Jurisdiction  of  a  suit  upon  a  contract  of  sbipment  of  goods  between  ports 
and  places  of  the  same  State  on  the  great  lakes  belongs  to  the  State  courts. 

Approved  in  Maguire  v.  Card,  21  How.  250,  16  L.  Ed.  118,  holding  same 
rule  applies  to  a  contract  for  supplies;  The  Seneca,  1  Biss.  372,  Fed.  Cas. 
12,669,  holding  that  a  passenger  steamboat  between  ports  in  the  same  State 
not  subject  to  the  hull  and  boilers  inspection  acts  of  Congress  (10  Stat.  61, 
5  Stat.  304) ;  The  Troy,  4  Blatchf .  355,  Fed.  Cas. .  14,192,  District  Court 
has  no  jurisdiction  of  a  libel  for  materials  and  labor  on  a  steamboat  plying 
wholly  between  ports  of  same  State;  The  Circassian,  11  Blatchf.  476,  Fed. 
Cas.  3726  (in  opinion  in  District  Court,  affirmed  on  appeal),  holding  that 
under  admiralty  rule  42,  a  proceeding  in  rem  was  not  allowed  in  admiralty 
against  a  domestic  ship  for  supplies,  though  a  lien  was  given  by  the  local 
law;  Poag  v.  The  McDonald,  19  Fed.  Cas.  901,  902,  903,  and  s.  c,  19  Fed. 
Cas.  903,  holding  that  jurisdiction  in  admiralty  does  not  extend  to  matters 
of  contract  or  tort  arising  in  commerce  on  tide  water  wholly  between  ports 
in  same  State;  Squires  v.  The  Charlotte  Vanderbilt,  22  Fed.  Cas.  1019, 
holding  Federal  courts  have  no  jurisdiction  of  a  libel  in  rem  for  wharfage 
of  a  vQ3sel  in  her  home  port ;  Whitaker  v.  The  F.  Lorents,  29  Fed.  Cas.  955, 
dismissing  a  libel  for  damages  for  injuries  sustained  by  a  passenger  on 
the  Mississippi,  between  ports  of  same  State ;  The  Tug  Montauk  v.  Walker, 
47  111.  338,  holding  contracts  for  supplies  to  a  domestic  vessel  in  her  home 
port,  not  subjects  of  admiralty  jurisdiction ;  Marshall  v.  Curtis,  5  Bush,  615, 
holding  State  law  may  give  a  lien  and  remedies  in  State  courts  as  against 
owners  and  vessels  plying  between  ports  in  same  State;  People  v.  Tyler, 
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7  Mich.  217,  74  AnL  Bee.  712,  holding  the  crimes  act  of  1857  did  not  extend 
to  manslaughter  on  an  American  vessel  on  the  River  St.  Clair,  beyond  the 
Canadian  boundary;  Randall  v.  Roche,  30  N.  J.  L.  224,  82  Am.  Dec.  236, 
holding  a  lien  for  supplies  furnished  to  a  foreign  vessel  on  the  credit  of 
the  owners  or  master  may  be  enforced  in  State  courts ;  Brookman  v.  Hamill, 
43  N.  T.  558,  559,  S  Am.  Rep.  734,  735,  holding  claims  for  wharfage  of  a 
sea-going  vessel  are  maritime  claims  not  enforceable  in  State  courts;  Van 
Valkenberg  v.  Kingsbury,  14  Ohio  St.  365,  holding  jurisdiction  of  a  builder's 
lien  for  work  and  materials  in  the  construction  of  a  vessel  is  in  State 
courts ;  dissenting  opinion  in  The  Lottawanna,  21  Wall.  587,  22  L.  Ed.  666, 
pointing  out  error  in  the  principal  case,  and  in  Moguire  v.  Card,  21  How.  250, 
16  L.  Ed.  118,  and  holding  that  these  cases  had  been  overruled  by  The  Com- 
merce, 1  Black,  578,  17  L.  Ed.  109 ;  Covington  Bridge  Co.  v.  JCentucky,  154 
XJ.  S.  211,  88  L.  Ed.  966,  14  Sup.  Ct.  1089,  with  reference  \o  the  right  of  a 
State  to  regulate  tolls  upon  a  bridge  connecting  it  with  another  State,  with- 
out the  assent  of  Congress. 

Distinguished  in  The  Robert  W.  Parsons  (Perry  v.  Haines),  191  U.  S.  34, 
48  L.  Ed.  80,  24  Sup.  Ct.  8,  upholding  exclusive  Federal  jurisdiction  over 
suit  to  enforce  lien  in  rem  for  repairs  to  Erie  canal-boat,  made  in  port  of 
home  State;  Dever  v.  The  Hope,  42  Miss.  718,  720,  2  Am.  Bep.  644,  646, 
holding  that  State  courts  had  no  jurisdiction  to  enforce  a  strictly  maritime 
lien. 

Limited  in  The  Belfast,  7  Wall.  641,  19  L.  Ed.  271,  showing  the  decision 
was  confined  to  a  case  of  the  great  lakes ;  The  Mary  Washington,  1  Abb. 
<U.  S.)  7,  Chase  Dec.  129,  Fed.  Cas.  9229,  holding  that  a  contract  of 
affreightment  on  navigable  waters,  wholly  between  ports  of  same  State,  is 
•within  the  admiralty  jurisdiction ;  The  Sarah  Jane,  1  Low.  205,  Fed.  Cas. 
12,349,  affirming  admiralty  jurisdiction  of  a  libel  for  mariner's  wages 
against  a  vessel  plying  on  navigable  waters  wholly  within  a  State;  The 
Steamboat  Brooklyn,  2  Ben.  649,  550,  Fed.  Cas.  1938,  affirming  admiralty 
jurisdiction  of  case  of  damages  from  negligent  towage  on  the  Hudson  River, 
where  both  vessels  navigating  between  ports  of  same  State;  The  Barge 
Leonard,  3  Ben.  267,  268,  269,  270,  271,  Fed.  Cas.  8256,  affirming  admiralty 
jurisdiction  of  a  libel  for  damages  to  cargo  on  a  contract  of  affreightment 
.  on  the  Hudson  River,  between  New  York  and  Troy ;  The  Sailor's  Bride,  1 
Brown,  69,  Fed.  Cas.  12,220,  holding  that  admiralty  may  exercise  jurisdic- 
tion in  case  of  salvage  by  an  American  to  a  British  vessel  in  Canadian 
waters;  Leonard  v.  The  Volunteer,  15  Fed.  Cas.  340,  showing  that  juris- 
diction in  admiralty  included  all  cases  of  maritime  contract  or  tort  upon 
waters  navigable  between  State  and  State. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  239. 

21  How.  248-251,  16  L^  Ed.  118,  MAOUIBE  y.  OABD. 

Contract  for  supplies  fomlBhed  to  a  vessel  trading  exdusiyely  between 
ports  and  places  of  same  State  is  not  the  subject  of  admiralty  Jurisdiction. 
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( 

Approved  in  The  Troy,  4  Blatchf .  355,  Fed.  Gas.  14,192,  applying  rule  to  a 
contract  for  supplies  and  labor  for  repair  of  a  vessel  plying  wholly  within 
State  of  New  York ;  In  re  Surplus  etc.  of  Ship  Edith,  11  Blatchf.  464,  Fed. 
Cas.  4283,  holding  that  no  lien  exists  by  maritime  law  on  a  domestic  vessel 
for  repairs  or  supplies  in  her  home  port;  Harrison  v.  The  Anna  Kimball, 
11  Fed.  Cas.  646,  holding  a  claim  for  half  pilotage,  given  by  a  State  law 
for  services  offered  and  refused,  cannot  be  enforced  in  admiralty;  Poag 
V.  The  McDonald,  19  Fed.  Cas.  901,  902,  903,  and  s.  c,  19  Fed.  Cas.  903, 
on  appeal,  denying  jurisdiction  in  admiralty  to  matters  of  contract  of 
tort  arising  in  commerce  on  tide  water  wholly  between  ports  in  same  State ; 
Esquires  v.  The  Charlotte  Vanderbilt,  22  Fed.  Cas.  1019,  holding  that  Fed- 
eral courts  have  no  jurisdictiSn  of  a  libel  in  rem  for  wharfage  of  a  vessel 
in  her  home  por,t  and  within  jurisdiction  of  a  State;  The  Tug  Montauk  v. 
Walker,  47  111.  339,  holding  that  contracts  for  supplies  to  a  domestic  ves- 
sel in  her  home* port  are  to  be  enforced  in  State  courts;  Marshall  v.  Cur- 
tis, 5  Bush,  615,  saying  thatM  State  might  give  a  lien  and  remedies  in 
State  courts  as  against  owners  and  vessels  strictly  domestic  and  plying 
between  waters  of  same  State;  Donnell  v.  The  Starlight,  103  Mass.  230, 
holding  State  courts  have  jurisdiction  of  a  lien  for  repairs  /to  a  vessel  in 
State  port,  if  the  general  controlling  power  resides  in  such  port,  although 
vessel  is  registered,  in  another  State;  People  v.  Tyler,  7  Mich.  217,  74  Am. 
Dec.  712,  holding  the  crimes  act  of  1857  did  not  extend  to  manslaughter 
committed  on  an  American  vessel  on  the  River  St.  Clair,  beyond  the 
Canadian  boundary  line;  Randall  v.  Roche,  30  N.  J.  L.  224,  82  Am.  Dec 
236,  holding  that  a  lien  for  supplies  furnished  to  a  foreign  vessel  on  the 
credit  of  the  owners  or  master  is  not  a  maritime  lien;  In  re  Steamboat 
Josephine,  39  N.  Y.  26,  holding  there  was  no  lien  under  maritime  law  for 
supplies  to  a  domestic  vessel  in  her  home  port  enforceable  in  rem  ,in  ad- 
miralty; Brookman  v.  Hamill,  43  N.  Y.  558,  559,  3  Am.  Rep.  734,  735, 
holding  that  claims  for  wharfage  of  a  sea-going  vessel  are  maritime 
claims ;  Van  Valkenbei^  v.  Kingsbury,  14  Ohio  St.  365,  holding  admiralty 
jurisdiction  does  not  extend  to  enforcement  of  a  builder's  lien  for  work 
and  materials  in  construction  of  a  vessel;  dissenting  opinion  in  The  Lotta- 
wanna,  21  Wall.  587,  22  L.  Ed.  666,  showing  that  principal  case  had  been 
overruled  by  The  Commerce,  1  Black,  578,  17  L.  Ed.  109 ;  The  Daniel  Ball, 
1  Brown,  197,  Fed.  Cas.  3564,  on  constitutionality  of  the  act  imposing 
license  on  owners  of  steamboats  plying  on  the  navigable  waters  of  the 
United  States;  The  Sarah  Jane,  1  Low.  206,  Fed.  Cas.  12,349,  discussing 
the  reference  to  principal  case  in  decision  in  Carpenter  v.  The  Emma 
Johnson,  1  Cliff.  637,  Fed.  Cas.  2430,  as  to  whether  it  was  intended  to 
apply  to  bays  and  harbors  generally;  People  v.  Tyler,  7  Mich.  244,  as  to 
intention  of  Congress  in  adopting  the  maritime  law  to  a  limited  extent  in 
the  act  of  1845;  The  Sue,  137  Fed.  135,  arguendo. 

Distinguished  in  The  Robert  W.  Parsons  (Perry  v.  Haines),  191  U.  S. 
34,  48  L.  Ed.  80,  24  Sup.  Ct.  8,  upholding  exclusive  Federal  jurisdiction 
to  enforce  lien  in  rem  for  repairs  to  Erie  canal-boat,  made  in  port  of  home 
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State;  Carpenter  v.  The  Emma  Johnson,  1  Cliff.  637,  Fed.  Cas.  2430,  hold- 
ing that  act  of  Congress  of  1845  did  not  apply  to  a  contract  of  affreight- 
ment, where  part  of  the  navigation  was  upon  the  high  seas;  The  Brig 
America,  1  Low.  178,  Fed.  Cas.  289,  affirming  jurisdiction  of  admiralty 
to  enforce  a  lien  against  a  vessel  given  by  State  law  for  pilotage;  United 
States  V.  Burlington  etc.  Ferry  Co.,  21  Fed.  341,  affirming  admiralty  juris- 
diction of  a  vessel  plying  between  two  ports  of  same  State  on  navigable 
water  of  United- States,  but  engaged  exclusively  in  domestic  commerce; 
The  E.  A.  Shores,  73  Fed.  347,  holding  that  section  3  of  act  of  February 
13,  1893,  applies  to  vessels  engaged  in  commerce  on  the  lakes;  Dever  v. 
The  Hope,  42  Miss.  718,  720,  2  Am.  I^p.  644,  646,  holding  that  State 
courts  had  no  jurisdiction  to  enforce  a  strictly  maritime  lien  by  a  pro- 
ceeding in  rem,  but  had  jurisdiction  over  contracts  for  materials  and  sup- 
plies for  a  domestic  vessel  in  her  home  port. 

Disapproved  in  the  following  cases  in  which  the  jurisdiction  of  admiralty 
was  sustained:  The  Belfast,  7  Wall.  642,  19  L.  Ed.  271,  as  to  navigable 
rivers  which  empty  into  the  sea;  The  Steamboat  Brooklyn,  2  Ben.  549,  550, 
Fed.  Cas.  1938,  as  to  a  case  of  damages  from  negligence  under  a  contract 
of  towage  on  the  Hudson  River  as  one  of  tort  on  navigable  waters;  The 
Barge  Leonard,  3  Ben.  267,  268,  269,  270,  Fed.  Cas.  8256,  a  libel  for  dam- 
age to  cargo  on  a  contract  of  affreightment  gn  the  Hudson  River,  between 
New  York  and  Troy;  The  Sailor's  Bride,  1  Brown,  69,  Fed.  Cas.  12,220, 
a  case  of  salvi^e  by  an  American  to  a  British  vessel  in  Canadian  watei^; 
The  Sarah  Jane,  1  Low.  205,  Fed.  Cas.  12,349,  a  libel  for  mariner's  wages 
against  a  vessel  plying  on  navigable  waters  wholly  within  a  State ;  Atlantic 
Works  V.  Tug  Glide,  157  Mass.  526,  530,  34  Am.  St.  Rep.  306,  33  N.  E.  163, 
165,  contract  to  repair  a  domestic  vessel  as  a  maritime  contract. 

State  jurisdiction  in  regard  lo  vessels.    Note,  62  Am.  Dec.  239,  242. 

Admiralty  juoisdiction  of  contracts.    Note^  66  L.  R.  A.  214. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  408. 

Rule  12  wag  amended  In  order  to  take  from  the  District  Courts  the  right 
of  proceeding  in  rem  against  a  domestic  vessel,  for  supplies  and  repairs  under 
a  Uen  given  by  State  law.  The  enforcement  of  all  such  liens,  not  arising  out 
of  maritime  contract,  belongs  to  State  courts. 

Approved  in  The  Underwriter,  119  Fed.  745,  holding  under  charter 
whereby  charterer  is  to  pay  for  all  coal  used  by  vessel,  no  lien  exists  on 
vessel  for  coal  furnished  on  order  of  master  in  foreign  port  not  port  of 
distress  and  just  across  river  from  home  port;  The  Barque  Unadilla,  8 
Ben.  479,  Fed.  Cas.  14,332,  holding  a  lien  under  laws  of  New  York,  for 
supplies  furnished  to  a  vessel  in  her  home  port,  enforceable  in  admiralty; 
In  re  Surplus  etc.  of  Ship  Edith,  11  Blatchf .  463,  Fed.  Cas.  4283,  holding 
that  a  contract:  for  supplies  and  materials  to  a  domestic  vessel  in  her  home 
port  does  not  always  create  a  maritime  lien;  The  Circassian^  11  Blatchf. 
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476,  Fed.  Cas.  2726  (in  opinion  in  District  Court),  explaining  intention 
of  the  rule  was  to  prohibit  a  proceeding  in  rem  in  admiralty  against  a 
domestic  ship  for  supplies,  etc.,  even  though  a  lien  was  ^ven  by  local  law; 
Moir  V.  The  Dubuque,  17  Fed.  Cas.  570,  holding  State  laws  conferring 
admiralty  jurisdiction  on  the  Federal  or  State  courts,  void. 

Distinguished  in  Western  Transportation  Co.  v.  The  Great  Western,  29 
Fed.  Cas.  787,  holding  that  admiralty  courts  had  a  general  jurisdiction 
over  all  causes  arising  on  the  great  lakes  and  connected  waters,  wherever 
practically  navigable. 

Denied  in  Hayford  v.  Cunningham,  72  Me.  132,  holding  that  since  1872 
the  Supreme  Court  had  established  the  policy  of  requiring  that  admiralty 
remedies  for  repairs  upon  domestic  vessels  should  belong  exclusively  to 
admiralty  tribunals;  Warren  v.  Kelley,  80  Me.  526,  15  Atl.  51,  holding 
that  remedy  to  enforce  a  lien  for  repairs  on  a  foreign  vessel  belongs  ex- 
clusively in  the  Federal  courts  in  admiralty. 

Overruled  in  The  Glide,  167  U.  S.  614,  42  L.  Ed.  299,  17  Sup.  Ct.  932, 
holding  lien  given  by  statute  upon  vessel  for  repairs  in  home  port  under 
contract  with  owner  or  agent  is  not  enforceable  in  State  court  by  proceed- 
ing in  rem. 


21  How.  251-^7,  16  L.  Ed.  123,  BELOHEB  Y.  LAWEASON. 

Not  cited. 


21  How.  257-266,  16  I«.  Ed.  137,  FEMBEBTON  v.  LOOKBTT. 

Agreement  to  compensate  for  prosecuting  a  claim  at  Washington,  against 
a  foreign  government,  cannot  "be  recovered  upon  when  a  commission  is  appointed 
hy  the  two  governments  to  Investigate  at  London  and  which  does  there  dispose 
of  the  claim.  /" 

Approved  in  United  States  v.  Wyinan,  2  Mackey  (D.  C),  384,  402,  hold- 
ing money  due  from  United  States  to  citizen  of  Tennessee  may  be  claimed 
by  administrator  appointed  in  District  of  Columbia ;  McManus  v.  Standish, 
1  Mackey  (D.  C),  151,  holding  court  of  District  of  Columbia  will  take 
jurisdiction  of  suit  for  counsel  fees  claimed  for  services  rendered  before 
United  States-Mexican  commission,  where  money  sued  for  is  in  United 
States  treasury;  Harris  v.  Root,  28  Mont.  169,  72  Pac.  432,  holding  where 
contract  is  for  stipulated  fee  contingent  on  performance  of  specific  sei*- 
vices  by  attorney,  and  said  services  are  not  performed,  measure  of  recov- 
ery, by  attorney  is  value  of  services  actually  rendered. 

Distinguished  in  Idler  v.  Borgmeyer,  65  Fed.  914,  915,  13  C.  C.  A.  198, 
holding  an  agent  entitled  to  a  percentage  on  a  claim  against  a  foreign  gov- 
ernment, although  the  entire  claim  was  never  recovered. 

21  How.  266-275,  16  L.  Ed.  161,  POOBMAN  Y.  WOODWABD. 

Not  cited. 
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21  How.  876-283,  16  Ii.  Ed.  W»  BIOKIKS  ▼.  ICAHANA. 

Not  cited.  , 

21  How.  28a-287,  16  L.  Ed.  118,  BILL  ▼.  8MITB. 

Contnurt,  acoompaaylng  aa  agreement  to  sell  real  estate  for  corporate 
stock,  gnaranteetng  tbat  stock  would  be  wortb  par  three  years  thereafter,  is^a 
▼alid.  Independent  contract. 

Approved  in  West  v.  King,  163  Ky.  664,  174  S.  W.  13,  holding  payment 
made  for  stock  constitutes  consideration  for  promise  of  vendor  that  stock 
will  bear  certain  interest;  Clearwater  v.  Meredith,  21  How.  493,  16  L.  Ed.  / 

202,  dismissing  a  plea  that  jurisdiction  was  not  properly  averred ;  Kilbride 
V.  Moss,  113  Cal.  436,  54  Am.  St.  Bep.  864,  46  Pac.  813,  sustaining  a  verbal 
agreement,  made  to  induce  a  purchase  of  corporate  stock,  to  return  the 
purchase  money  if  the  stock  should  become  worthless;  Moorehouse  v. 
Crangle,  36  Ohio  St.  132,  88  Am.  Rep.  666,  sustaining  a  verbal  promise 
that  if  one  subscribed  to  corporate  stock,  he  should  within  a  year  receive 
fifteen  per  cent  on  his  investment. 

21  How.  287-290,  16  L.  Ed.  36,  FOBD  y.  WTTiTJAMB. 

Principal  can  maintain  an  action  in  his  own  name  on  a  written  contract 
which  his  agent  has  made  in  his  own  name,  without  disclosing  the  Aame  of  the 
principal. 

Approved  in  Sydney  v.  Mugford  Printing  etc.  Co.,  214  Fed.  845,  where 
suit  was  brought  to  rescind  sale  of  shares  of  stock  made  by  agent;  Great 
Lakes  Towing  Co.  v.  Mill  Transp.  Co.,  155  Fed.  20,  22  L.  R.  A.  (N.  S.)  769, 
83  C.  C.  A.  607,  holding  where  shipping  company  claims  benefit  of  contract 
made  hy^  its  agent,  defense  of  not  being  party  is  not  available;  Morris  v. 
Chesapeake  &  0.  S.  S.  Co.,  125  Fed.  66,  applying  rule  to  action  for  breach 
of  contract  of  shipment  of  cattle ;  Curran  v.  Holland,  141  Cal.  439,  75  pac.  ^ 

47,  admitting  parol  to  show  that  defendant  who  merely  signed  contract 
for  negotiation  of  loan  is  undisclosed  principal  for  whose  benefit  loan 
negotiated ;  Second  Nat.  Bank  v.  Midland  Steel  Cp.,  155  Ind.  590,  58  N.  £. 
836,  admitting  parol  evidence  that  note  signed  "A.,  President,"  and  name 
of  a  corporation  appearing  above  the  note  on  same  paper,  was  note  of 
corporation;  Anderson  v.  Stewart,  108  Md.  348,  70  Atl.  231,  holding  agent 
acting  for  undisclosed  principal  may  bring  replevin  to  recover  goods  pur- 
chased; Nicholson  v.  Dover,  145  N.  C.  21,  18  L.  R.  A.  (N.  S.)  167,  58  S.  E. 
445,  holding  owner  of  land  may  sue  to  enforce  contract  for  sale  of  land 
made  by  his  agent  although  agency  was  unknown  to  vendee;  Flegel  v. 
DowUng,  54  Or.  47,  135  Am.  8t.  Rep.  812,  19  Ann.  Oaa.  1169,  102  Pac.  180, 
enforcing  a  contract  of  sale  made  by  agent  and  ratified  by  principal; 
Cooper  V.  Ft.  Smith  etc.  R.  Co.,  23  Okl.  169,  99  Pac.  793,  holding  club  offer- 
ing donation  to  railroad  may  show  it  acted  as  special  agent  of  citizens; 
Rankin  v.  Blaine  County  Bank,  20  Okl.  73,  18  L.  R.  A.  (N.  S.)  612,  93  Pac. 
538,  where  bank  borrowed  money  and  authorized  cashier  to  issue  notes  as 
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Becurity ;  Battey  v.  Limt,  Moss  &  Co.,  30  R.  I..  2,  136  Am.  St.  Rep.  926, 
73  Atl.  363,  upholding  right  of  father  to  sue  for  breach  of  warranty  con- 
cerning machine  purchased  by  son  f o/  use  in  father's  business ;  Child  v. 
Oillis  Const.  Co.,  42  Utah,  127,  129  Pac.  359,  where  undisclosed  principal 
sued  on  contract  for  sale  of  gravel;  Dennis  v.  First  Nat.  Bank,  33  Wash. 
165,  73  Pac.  1126,  applying  rule  where  client  dealt  with  only  one  member 
of  firm  of  attorneys;  Higgins  v.  McCrea,  116  U.  S.  680,  29  L.  Ed.  767, 
6  Sup.  Ct.  562^  holding  that  under  rules  of  the  Chicago  Board  of  Trade, 
the  principal  had  a  right  of  action  against  the  contractors  on  the  original 
contracts  for  which  the  agent  had  not  made  any  substitution;  Prichard 
V.  Budd,  76  Fed.  713,  22  C.  C.  A.  504,  repeating  ruling  of  principal  case; 
Powell  V.  Wade,  109  Ala.  97,  65  Am.  St.  Rep.  916,  19  South.  501,  allowing 
^ction  by  an  undisclosed  principal  on  a  contract  made  by  his  son,  as 
-  his  agent,  on  proof  of  agency ;  Sullivan  v.  Shailor,  70  Conn.  736,  40  Atl. 
1055,  holding  that  an  action  by  a  principal,  on  his  agent's  contract,  in  his 
own  name,  is  open  to  the  defenses  allowable  in  a  suit  by  the  agent ;  Oelrichs 
v.  Ford,  21  Md.  501,  sustaining  an  action  by  principal,  on  a  contract  for 
sale  of  fiour,  made  by  an  agent  in  his  own  name;  Hymer  v.  Ijams,  56  Md. 
474,  either  agent  or  principal  may  sue  on  a  note  made  payable  to  one  as 
agent,  cashier,  treasurer,  etc.,  without  naming  the  principal;  Baltimore 
Coal  Tar  etc.  Co.  v.  Fletcher,  61  Md.  295,  holding  it  was  for  the  jury  to 
decide  question  of  agency  in  action  to  recover  money  deposited  by  part- 
ners to  furnish  a  basis  of  credit  for  a  contract;  Exchange  Bank  v.  Rice, 
107  Mass.  43,  9  Am.  Rep.  5,  holding  that  on  a  promise  by  A  to  B,  for  the 
benefit  of  C,  who  is  a  stranger  to  the  consideration,  C  cannot  sue;  Milliken 
V.  Western  Union  Tel.  Co.,  110  N.  Y.  410,  1  L.  R.  A.  284,  18  N.  E.  252, 
holding  that  the  rule  applies  to  contracts  with  telegraph  companies  as  to 
delivery  of  messages ;  Fisher  v.  Knight,  61  Fed.  494,  9  C.  C.  A.  582,  hold- 
ing trust  funds  deposited  in  trustee's  name  might  yet  be  claimed  by  bene- 
ficiary as  against  trustee's  creditors. 

Distinguished  in  Geary  v.  Taylor,  166  Ky.  506,  179  S.  W.  429,  holding 
power  given  to  agent  to  lease  to  person  on  tract  of  land  did  not  include 
those  not  living  on  land.' 

Liability  on  contracts  by  agents.    Note,  2  Am.  Dec.  518. 

Liability  of  principal  for  fraud  of  agent.    Note,  89  Am.  Rep.  761. 

Suits  by  undisclosed  principals  upon  contracts  made  with  their  agents. 
Note,  55  Am.  St.  Rep.  917. 

Suits  by  principal  on  note  to  agent.    Note,  12  Am.  Dec.  714. 

Liability  of  principal  on  agent's  written  contracts.    Note,  25  Am.  Dec. 
562. 

Right  of  one  dealing  with  agent  contracting  in  his  own  name  to  hold 
principal.    Note,  2  E.  R.  0.  470. 

Right  of  one  dealing  with  agent  to  hold  undisclosed  principal.    Note, 
2  £.  R.  0.  483. 
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One  contractlnir  with  an  agent*  who  does  not  disclose  the  fact  of  his  agency, 
may  elect  to  treat  the  after-discovered  principal  as  the  person  with  whom  he 
contracted. 

Approved  in  Mcintosh-Huntington  Co.  v.  Rice,  13  Colo.  App.  404,  58 
Pac.  362,  holding  known  principal  cannot  sue  on  agent's  contract  under 
seal  and  which  does  not  mention  principal  in  any  manner;  Coulter  v. 
Blatchley,  61  W.  Va.  165,  41  S.  E.  134,  admitting  parol  evidence  to  show 
that  undisclosed  principal  is  real  contracting  party;  Burrill  v.  Boston, 
2  Cliff.  5d2,  Fed.  Cas.  2198,  hplding  that  the  city  should  be  sued  on  a  con- 
tract made  by  its  mayor  to  pay  a  per  capita  for  army  recruits,  unless  the 
contract  was  ultra  vires. 

One  who  knowingly  contracts  with  an  agent  for  an  undisclosed  principal 
will  not  afterward  he  allowed  to  charge  the  principal. 

Approved  in  Rice  v.  Bush,  16  Colo.  492,  27  Pac.  723,  where  the  purchaser 
of  land  under  contract  with  an  agent  professing  ownership  knew  the  legal 
title  was  in  another,  the  principal  was  not  bound;  Schenck  v.  Spring  Lake 
Beach  Imp.  Co.,  47  N.  J.  Eq.  46,  19  Atl.  882,  holding  that  a  contract  by 
one  in  his  own  name,  but  described  as  president  of  a  corporation,  could 
not  be  specifically  enforced  against  the  corporation;  Union  Ins.  Co.  v. 
Grant,  68  Me.  231,  28  Am.  R^.  44,  on  the  question  of  discharge  of  an 
insurer's  liability,  expressing  no  opinion. 

Principal  may  show»  hy  parol,  the  agency  of  an  agent  who  made  a  con- 
tract In  his  own  name;  but  the  agent  contracting  in  his  own,  name  may  not 
contradict  the  writing  by  proving  he  was  contracting  only  as  agent. 

Approved  in  Mull  v.  Parrott  Bros.  Co.,  218  Fed.  717,  holding  parol 
evidence  admissible  to  show  money  borrowed  by  stockholders  was  for 
benefit  of  corporation;  Block  v.  Meridian,  169  Fed.  621,  95  C.  C.  A.  14, 
holding  contract  for  lighting  of  city  may  be  shown  to  have  been  obtained 
for  benefit  of  undisclosed  company;  In  re  L.  B.  Weisenberg  &  Co.,  131 
Fed.  521,  parol  evidence  is  admissible  to  show  that  joint  notes  signed  by 
members  of  bankrupt  partnership  are  in  fact  firm  debts;  Fi)rst  Nat.  Bank 
V.  Josefoff,  57  Ind.  App.  324,  326,  105  N.  E.  177,  notwithstanding  written 
contract  between  depositor  and  bank  clerk  showing  that  clerk  received 
deposit  personally,  parol  evidence  is  admissible  to  show  that  clerk  received 
deposit  as  agent  for  bank,  so  that  bank  was  liable ;  Winslow  Bros.  &  Co.  v. 
Station,  150  N.  C.  267,  63  S.  E.  961,  where  agent  exceeded  authority,  de-. 
fendant  may  offer  evidence  to  show  he  believed  agent  to  be  acting  in  in- 
dividual capacity;  Baldwin  v.  Bank,  1  Wall.  241,  17  L.  Ed.  636,  upholding 
admission  of  parol  evidence  to  show  agency  of  payee  of  a  note  therein 
described  as  "cashier";  New  York  etc.  S.  S.  Co.  v.  Harbison,  21  Blatchf. 
336,  16  Fed.  692,  upholding  admission  of  parol  evidence  in  order  to  charge 
the  real  principal,  it  is  always  competent  to  identify  him  by  evidence 
dehors  the  instrument;  Boland  v.  Northwestern  Fuel  Co.,  34  Fed.  525, 
upholding  admission  of  parol  evidence  to  show  that  defendant  was  an 
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undiBclosed  principal ;  Exchange  Bank  v.  Hubbard,  62  Fed.  116, 10  C.  C.  A. 
295;  upholding  admission  of  parol  evidence  to  show  that  a  loan  obtained 
by  agents  from  a  bank,  on  their  own  drafts,  wp^  for  the  benefit  of  the 
principals;  Prichard  v.  Budd,  76  Fed.  713,  22  C.  C.  A.  604,  uphold^g  ad- 
mission of  parol  evidence  to  prove  the  agency  of  a  party  to  a  contract; 
Powell  V.  Wade,  109  Ala.  97,  65  Am.  St.  Rep.  916, 19  South.  501,  upholding 
admission  of  parol  evidence  to  allow  a  principal,  suing  in  his  own  nai^e, 
to  prove  agency  on  a  contract  made  by  his  son;  Benjamin  v.  Birmingham, 
60  Ark.  440,  8  S,  W.  186,  holding,  under  the  statute  of  frauds,  a,  written, 
contract  need  not  disclose  a  principal,  but  it  may  be  shown  by  parol; 
Williams  v.  Uncompahgre  Canal  Co.,  13  Colo.  478,  22  Pac.  808,  upholding 
admission  of  parol  evidence  to  show  the  real  parties  in  interest  in  enfor- 
cing a  mechanic's  lien;  Barker  v.  Garvey,  83  111.  186,  upholding  admission 
of  parol  evidence  to  prove  that  a  written  offer  to  erect  certain  buildings 
was  made  by  an  agent  to  defeat  a  gamisheeing  creditor;  Butler  y.  Elaul- 
back,  8  Kan.  674,  upholding  admission  of  parol  evidence  to  enable  the 
purchaser  of  real  estate  to  show  that  he  knew  he  was  contracting  with  jblh 
agent  as  defense  to  a  suit  by  the  principal  to  recover  the  property ;  Baker 
V.  Wainwright,  36  Md.  360,  11  Am.  Rep.  601,  upholding  admission  of  parol 
evidence  to  prove  agency  of  purchaser  at  a  sheriff's  sale,  the  principals 
being  present,  ratifying  the  purchase ;  Scott  v.  Methodist  Church,  50  Mich. 
534,  16  N.  W.  893,  upholding  admission  of  |>arol  evidence  to  charge  a 
church  as  principal,  where  the  trustees  omitted  to  sign  a  mortgage  in 
proper  form;  Briggs  v.  Manchon,  66  Mo.  473,  holding  that  if  a  memoran- 
I  dum  of  sale  of  lots,  with  the  advertisement,  did  not  sufficiently  disclose 
the  principal,  it  might  be  shown  by  parol;  Coleman  v.  First  Nat.  Bank, 
53  N.  Y.  393,  upholding  admission  of  parol  evidence  to  show  that  a  deposit 
was  made  with  a  bank,  although  the  certificate  was  given  in  the  name 
of  the  president;  Indianapolis  etc.  R.  R.  Co.  v.  Tyng,  63  N.  Y.  655,  in  an 
action  for  damages  on  agent's  fraudulent  contract  upholding  admission 
of  parol  evidence  to  let  in  a  party  not  apparent  in  the  contract,  but  not 
to  discharge  one  apparently  a  party;  Sires  v.  Newton,  1  Wash.  Ter.  359, 
in  an  action  of  replevin  upholding  admission  of  parol  evidence  to  show 
agency  in  the  purchaser  of  a  chattel  in  his  own  name;  Harmon  y.  Hale, 
1  Wash.  Ter.  428,  S4  Am.  Rep.  821,  upholding  admission  of  parol  evidence 
to  prove  that  one  of  the  makers  of  a  joint  promissory  note  was  merely 
a  surety;  Nash  v.  Towne,  6  Wall.  704,  18  L.  Ed.  630,  parol  evidence  was 
refused  to  permit  agents  to  prove  their  agency  and  that  they  had  disclosed 
their  principal;  dissenting  opinion  in  Baker  v.  Wainwright,  36  Md.  357, 
majority  holding  that  where  memorandum  of  terms  .of  sale,  signed  by  an 
agent  buying  property  at  a  sale,  the  ageUcy  could  be  proved  by  parol  testi- 
mony. 

Distinguished  in  Chandler  v.  Coe,  54  N.  H.  671,  where  the.  question  of 
contracts  by  agents  is  fully  discussed  and  authorities  collected  and  ex- 
amined, holding  that  parol  evidence  is  admissible  to  charge  an  unknown, 
but  not  a  known  principal,  tind  inadmissible  to  discharge  the  agent,  whether 
the  principal  was  known  or  unknown;  Sohenck  v.  Spring  Lake  Beach  Imp. 
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Co.,  47  N.  J.  Eq.  48,  19  Atl.  883,  holding  that  the  rule  had  never  heen 
adopted  by  the  courts  of  New  Jersey;  Briggs  v.  Partridge,  64  N.  Y.  362, 
21  Am.  Bep.  619,  refusing  parol  evidence  to  ohai^  a  principal  under  a 
contract  under  seal,  for  purchase  of  land,  made  by  an  agent  in  his  own 
name. 

Limited  in  Barbree  v.  Goodale,  28  Or.  472,  43  Pac.  380,  holding  that 
the  rule  must  be  limited  to  simple  contracts  and  may  not  be  extended 
to  negotiable  instruments  and  specialties  under  seal. 

Miscellaneous.  Cited  in  Rutherford  v.  Montgomery,  14  Tex.  Civ.  App. 
323,  37  S.  W.  627,  to  the  point  that  a  principal  who  accepts  the  benefits 
of  an  agent's  contract  must  bear  the  burdens. 

21  How.  290-2M,  16  L.  Ed.  80,  LOWNSDALE  v.  PABBI8H. 

Supreme  Court  has  no  Jurisdiction  of  a  controversy  as  to  land  titles  in 
Oregon,  arising  between  the  date  of  the  act  establishing  the  territorial  govern- 
ment of  Oregon  and  the  act  of  Congress  of  September  27,  1850. 

Approved  in  Missionary  Society  v.  Dalles,  107  U.  S.  345,  27  L.  Ed.  548, 
2  Sup.  Ct.  679,  holding  there  could  be  no  constructive  possession  of  land  in 
Oregon  prior  to  1850;  Shively  v.  Bowlby,  152  U.  S.  51,  38  L.  Ed.  350,  14 
Sup.  Ct.  567,  holding  the  Oregon  settlers,  prior  to  1850,  had  no  title  in  the 
soil;  Lamb  v.  I^avenport,  1  Sawy.  640,  Fed.  Cas.  8015,  holding  that  courts 
knew  judicially  that  prior  to  the  donation  act  of  1850  there  could  be  no 
presumption  that  a  lot  holder  had  any  interest  except  the  bare  possession; 
Leland  v.  Portland,  2  Or.  49,  holding  that  a  dedication  of  land  as  a  public 
square  in  Portland,  Oregon,  if  made  prior  to  September  27,  1850,  was  of 
no  effect. 

When,  in  a  controversy  as  to  title  to  land  in  Oregon,  arising  In  July,  1860, 
tt  appeared  neither  party  had  or  could  have  a  legal  title,  which  must  con- 
sequently be  in  the  United  States,  it  followed  that  the  amount  in  controversy 
could  not  be  ascertained,  nor  was  there  any  question  tmder  Oonstitution  or 
laws  of  Congress,  so  as  to  give  Jurisdiction  on  appeal  to  the  Supreme  Court. 

Approved  in  Stansbery  v.  First  Methodist  Episcopal  Church,  79  Or,  166, 
169,  170,  154  Pac.  891,  892,  holding  land  dedicated  to  religious  purpose 
nnder  provisional  Constitution  of  Oregon  and  before  donation  act  did  not 
coirvey  a  title;  Lownsdale  v.  Portland,  Deady,  6,  1  Or.  386,  Fed.  Cas. 
8578,  holding  that  the  decrees  in  the  principal  caee,  made  in  the  territorial 
courts,  were  also  void;  dissenting  opinion  in  Kenyon  v.  Knipe,  2  Wash. 
402,  13  L.  R.  A.  146,  27  Pac.  229,  majority  holding  that  a  purchaser  of 
land,  according  to  a  recorded  map,  was  bound  by  it  as  to  an  alley-way. 

Distinguished  in  Sparrow  v.  Strong,  3  Wall.  103,  104,  18  L.  Ed.  49,  50, 
showing  the  decision  was  special,  and  that  the  court  would  take  jurisdic- 
tion of  a  suit  concerning  mining  claim'  in  Nevada,  if  of  suffiicient  value. 

Congress  passed  no  law  in  any  wise  affecting  title  to  lands  in  Oregon  Ter- 
zitoxy  till  September  27,  1850. 
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Approved  in  Lownsdale  v.  Portland,  Deady,  13,  16,  1  Or.  392,  394,  395, 
Fed.  Cas.  8678,  holding  as  a  consequence  that  the  provisions  of  the  town- 
site  act  of  1844  had  not  heen  extended  to  Ore^n  by  the  act  of  1848; 
Chapman  v.  School  District,  Deady,  149,  Fed.  Cas.  2608,  holding  that  a 
dedication  of  land  in  Oregon  to  public  uses,  prior  to  September,  1860,  did 
not  bind  the  lands;  United  States  v.  Tichenor,  8  Sawy.  151,  12  Fed.  422, 
holding  the  pre-emption  act  of  September  14,  1841,  was  not  extended  over 
Oregon  till  July  17,  1854;  White  v.  Allen,  3  Or.  113,  holding  that  the 
donation  act  did  not  recognize  any  rights  acquired  under  the  provisional 
government  of  Oregon;  Whitlow  v.  Reese,  4  Or.  338.  holding  the  county 
seat  act  of  1824  had  never  been  extended  to  Oregon. 

Dedication  of  land  in  which  third  persons  have  interest.    Note,  S^l' 
L.  R.  A.  (N.  S.)  1024. 

21  How.  294-306,  16  L.  1^.  140,  MOBEHOXT8E  ▼.  PHELPS. 

Under  statute  of  18S6,  respecting  Galena  town  lots,  a  patent  will  be  Issued 
to  the  representatives  of  a  deceased  pre-emptor  and  to  their  heirs,  which  will 
Inure  for  the  benefit  of  those  who  obtained  the  certificate  of  pre-emption  and 
paid  for  the  land. 

Approved  in  Tarver  v.  Smith,  38  Ala.  140,  holding  that  before  the  act 
of  1836  a  patent  issued  in  the  name  of  a  defunct  person  was  void. 

Land  patents  issued  to  decedent  or  to  heirs  of  decedent.    Note,  83 
Am.  Dec.  470. 

The  term  Is  confined  to  one  appointed  to  represent  the  deceased  In  the 
capacity  of  administrator  or  executor.  A  purchaser  from  the  deceased  of  his 
Interest  In  unpatented  property  Is  not  within  the  tenn. 

Approved  in  Illinois  Masons'  Ben.  Soc.  v.  Booth,  12  Fed.  Cas.  1212,  as 
to  a  by-law  directing  payment  to  the  heirs  or  legal  representatives  of  a 
deceased  member,  hiding  that  his  heirs  may  or  may  not  be  legal  repre- 
sentatives. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  781. 

Miscellaneous.  Cited  in  Merryman  v.  Hoover,  107  Va.  497,  59  S.  E. 
486,  as  to  title  necessary  to  maintain  ejectment. 

21  How.  305-322,  16  L.  Ed.  125,  BBOWN  V.  HUGEB. 

Where  defendant  In  ejectment  Is  a  United  States  ofllcer  and  holds  the 
lands  In  that  capacity,  the  suit  Is  removable  to  the  Federal  court  for  district 
where  land  Is  situated. 

Approved  in  Wadsworth  v.  Boysen,  1#8  Fed.  780,  78  C.  C.  A.  437,  deny- 
ing Federal  jurisdiction  over  suit  to  enjoin  Indian  agent  from  obstructing 
complainant  in  prospecting  on  Indian  reservation;  Cunningham  v.  Macon 
etc.  R.  Co.,  109  U.  S.  452,  27  L.  Ed,  994,  3  Sup.  Ct.  297,  holding  in  a  case 
of  tort,  government  orders  do  not  oust  jurisdiction;  defendant  must  show 
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the  sufficiency  of  his  authority;  Virginia  Coupon  Cases,  114  U.  S.  287, 
29  L.  EcL  192,  5  Sup.  Ct.  912,  a  defendant  who  seeks  to  justify  by  authority 
of  State  is  bound  to  establish  it;  Reagan  v.  Farmers'  Loan  etc.  Co.,  154 
U.  S.  391,  38  L.  Ed.  1021,  14  Sup.  Ct.  1052,  a  citizen  of  another  State  may 
sue  the  Texaff  railroad  commissioners  for  discrimination  rates  in  the 
Federal  courts;  Head  v.  Porter,  48  Fed.  486,  holding  that  an  officer  in 
charge  of  government  armory  cannot  plead  government  orders  when  sued 
in  Circuit  Court  for  infringement  of  a  patent;  King  v.  La  Grange,  61  Cal. 
228,  holding"  ejectment  will  lie  against  officer  of  United  States  in  possession 
of  land  on  behalf  of  the  government;  United  States  v.  Lee,  106  U.  S.  215, 
216,  217,  246,  27  L.  Ed.  180,  181,  191,  1  Sup.  Ct.  256,  257,  258,  282,  sus- 
taining right  of  suit  against  United  States  under  special  circumstances; 
Tindal  v.  Wesley,  167  U.  S.  214,  42  L.  Ed.  140,  17  Sup.  Ct.  774,  to  same 
point;  Lee  v.  Kaufman,  3  Hughes,  133,  Fed.  Cas.  8191,  arguing  that  the 
question  of  jurisdiction  must  have  been  considered  in  allowing  an  action 
to  try  the  title  of  the  United  States  to  an  army  post ;  Head  v.  Porter,  48 
Fed.  483,  to  same  poinit^udd  v.  Tax  Collector,  36  La.  Ann.  961,  as  to  suit 
against  a  State. 

Distinguished  in  St.  Louis  etc.  R.  Co.  t.  Allen,  181  Fed.  722,  holding  suit 
for  injunction  against  railroad  commission  and  prosecuting  attorney  to 
prevent  enforcement  of  law  is  not  suit  against  State;  In  re  Miller,  5 
Mackey  (D.  C),  510,  refusing  to  consider  petition  of  right,  to  test  validity 
of  Civil  Service  Commission. 

Tlie  moflt  material  and  certain  calls  muBt  control  tliose  that  are  less 
material  and  certain.  Calls  for  natural  or  permanent  objects  have  absolute 
control,  both  aa  to  course  and  distance. 

Approved  in  Kleven  v.  Gunderson,  95  Minn.  264,  104  N.  W.  7,  following 
rule;  Belding  v.  Hebard,  103  Fed.  641,  43  C.  C.  A.  296,  holding  in  Ten- 
nessee and  Korth  Carolina  boundary  acts,  call  ''from  Tennesiiee  River  to 
main  ridge  and  along  extreme  height  of  same,  requires  straight  line  from 
known  monument  on  north  side  of  river  to  top  of  main  ridge";  Lattig  v. 
Scott,  17  Idaho,  627, 107  Pac.  66,  holding  where  United  States  refuses  to  rec- 
ognize island  in  meandering  stream,  it  will  be  considered  part  of  main 
land ;  Hall  v.  Caplis,  109  La.  484,  33  South.  571,  holding  where  in  re-estab- 
lishment of  boundary  line  there  is  discrepancy  between  pieasurements  of 
original  survey  and  natural  monument,  latter  controls;  Barksdale  v.  Barks- 
dale,  92  Miss.  178,  46  South.  618,  holding  an  erroneous  description  of 
the  original  grant  will  not  destroy  the  effect  of  grant ;  Tallassee  Power 
Co.  v.  Savage,  170  N.  C.  629,  87  S.  E.  631,  and  Patterson  v.  Overbey,  117 
Va.  348,  84  S.  E.  648,  both  holding  stream  mentioned  as  boundary  is 
controlling  in  preference  to  monuments;  Fentress  v.  Pocahontas  Fowling 
Club,  108  Va.  159,  60  S.  E.  634,  holding  waters  surrounding  island  consti- 
tute boundary  and  not  survey  made;  Henderson  v.  Hatterman,  146  IlL 
566,  34  N.  E.  1044,  holding  monuments  control  courses  and  distances,  and 
distances  control  quantity,  monuments  described;  Rutherford  v.  Tracy,  48 
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Mo.  328,  8  Am.  Rep.  106,  a  description  of  a  lot,  by  its  number  and  block, 
must  prevail  over  a  subsequent  description  by  courses  and  distances; 
Cooley  V.  Warren,  58  Mo.  168,  a  call  may  be  rejected  for  inconsistency, 
when  enough  description  remains  to  ascertain  the  land  with  certainty; 
Calloway  v.  Henderson,  130  Mo.  87,  32  S.  W.  36,  a  description  as  "all 
of  a  certain  survey,"  except  a  specified  portion,  '1)eLng  the  farm  known 
as,"  etc.,  limits  the  language  to  the  farm. 

General  rules  for  the  location  of  boundaries.    Note,  129  Am.  St.  Rep. 
908. 

Line  described  as  nmning  np  or  down  with  the  zlver  must  follow  the  zlver, 
according  to  Its  meanderlngs,  and  In  watercourses  not  navigable  "ad  medlmn 
iUnm  aquae." 

Approved  in  Hills  v.  Homton,  4  Sawy.  198,  Fed.  Gas.  6508,  where  a  creek, 
through  all  its  windings,  was  regarded  as  the  intended  boundary  line; 
Clarkston  v.  Virginia  Goal  ft  Iron  Go.,  93  Va.  261,  24  S..  E.  938,  on  a  call 
to  run  with  a  mountain  or  ridge,  or  with  the  top  of  it,  the  line  of  the 
natural  boundary  must  control. 

Effect  of  bounding  grant  on  rtver  or  tide  water.    Note,  42  L.  R.  A.  503. 

Riparian  rights — ^Mill  owner  on  navigable  stream.    Note,  27  Am.  St. 
R^.  58,  59. 

21  How.  322-331,  16  L.  Ed.  165,  KENDALL  ▼.  WINSOB. 

Invention  purposely  withheld  ftom  the  public  Is  not  entitled  to  the  pro- 
tection of  the  law,  and  a  similar  or  identical  invention,  made,  patented  or 
brought  into  use  by  another  will  not  be  restrained  as  an  infringement. 

Approved  in  Macbeth  Evans  Glass  Go.  v.  General  Electric  Go.,  231  Fed. 
185,  187, 189,  holding  manufacture  and  marketing  of  special  make  of  glass 
for  period  t)f  ten  years  constitutes  dedication  to  public  use ;  Gurtain  Sup- 
ply Go.  V.  National  Lock  Washer  Go.,  174  Fed.  48,  holding  where  inventor 
of  window-shade  delays  five  years  in  applying  for  patent,  he  cannot  defeat 
rights  of  one  applying  for  and  obtaining  patent  in  meantime;  Dieckmann 
▼.  Brune,  37  App.  D.  G.  404,  407,  holding  where  junior  inventor  conceals 
patent  for  two  and  one-half  years,  senior  inventor  is  entitled  to  patent, 
even  though  invention  was  perfected  years  previously;  Gordon  v.  Went- 
worth,  31  App.  D.  G.  154,  holding  discarding  of  shoe-machine  after  test 
is  bar  to  suit  for  infringement  against  one  perfecting  machine  along  said 
lines ;  Matthes  v.  Burt,  24  App.  D.  G.  270,  holding  discarding  of  mold  for 
billiard-balls  after  fair  test  constitutes  bar  to  patent  where  second  party 
has  meanwhile  completed  invention  and  applied  for  patent;  Thomson  v. 
Weston,  19  App.  D.  G.  379,  applying  principle  where  party  concealed  elec- 
trical measuring  machine  and  second  party  meanwhile  applied  for  patent 
on  same  invention;  In  re  Appeal  of  Mower,  15  App.  D.  G.  155,  applying 
principle  where  party  delayed  eleven  years  in  seeking  patent;  Mason  v. 
Hepburn,  13  App.  D.  G.  91,  applying  principle  and  refusing  decree  of 
infringement  where  evidence  showed  abandonment  of  improvement   for 
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g^n;  In  re  Drawbaugh,  9  App.  D.  C.  259,  holding  that  even  though  peti- 
tioner had  been  inventor  of  telephone  transmitter  in  dispute,  he  was  barred 
by  an  abandonment ;  Consolidated  Fruit  Jar  Co.  v.  Wright,  12  Blatchf .  156, 
Ped.  Gas.  3135,  an  inventor  who  delays  patent  for  nine  years  warrants 
the  inference  of  abandonment ;  United  States  Rifle  etc.  Co.  v.  Whitney  Arms 
Co.,  14  Blatchf.  101,  Fed.  Cas.  16,793,  to  same  point  and  effect;  Berg  v. 
Thistle,  3  Fed.  Cas.  260,  if  an  inventor  cancels  his  invention,  another  in- 
ventor may  obtain  a  patent  and  exclude  the  first;  Lovering  v.  Dutcher, 
15  Fed.  Cas.  1002,  concealment  of  an  invention  for  five  years  after  com- 
pletion, held  a  bar  to  claim  of  patent;  Marcy  v.  Trotter,  16  Fed.  Cas. 
706,  failing  to  apply  for  patent  for  eight  years,  in  which  time  another 
introduced  the  invention  into  public  use  and  obtained  a  patent  for  it,  hold 
ji  forfeiture;  Walker  v.  Forbes,  29  Fed.  Cas.  29,  sustaining  the  rejection 
of  an  application  for  a  patent,  where  the  first  inventor  had  delayed  for 
more  than  a  year  after  completion  and  nearly  a  year  after  issue  of  a 
patent  for  same  article  to  another  party;  Sturtevant  v.  Greenough,  23 
Ped.  Cas.  337,  holding  that  abandonment  had  no  bearing  on  the  question 
of  priority  of  invention. 

Distinguished  in  Davis  ft  Roesch  Temperature  Controlling  Co.  v.  Na- 
tional Steam  Specialty  Co.,  164  Fed.  193,  holding  although  delay  in  pat- 
anting  may  bar  issuance  of  patent,  it  does  not  constitute  abandonment; 
Wood  V.  Cleveland  Rolling  Mills  Co.,  30  Fed.  Cas.  431,  holding  delay 
caused  by  poverty,  and  unmingled  with  any  other  adverse  consideration, 
was  not  abandonment. 

Abandonment  of  invention  to  public.    Note,  47  Am.  Dec  443,  444,  445. 

Inventor  may  delay  taking  a  patent  for  the  purpose  of  completing  his 
Indention  or  to  test  Its  value  by  experiments,  and  may  forhear  proclaiming 
Its  theory  or  operation  duzlng  its  progress  to  completion. 

Approved  in  International  Telephone  Mfg.  Co.  v.  Kellogg  Switch  Bd.  etc. 
Co.,  17  Fed.  656, 96  C.  C.  A.  395,  holding  delay  of  six  years  will  not  bar  patent 
or  constitute  abandonment  where  there  is  no  evidence  of  public  use ;  Agawam 
Woolen  Co.  v.  Jordan,  7  Wall.  608, 19  L.  Ed.  183,  sustaining  a  patent  applied 
for  in  1826,  for  an  invention  begun  in  1820,  on  proofs  of  time  engaged  in  per- 
fecting improvements;  Jones  v.  Sewall,  3  Cliff.  590,  Fed.  Cas.  7495,  hold- 
ing mere  forbearance  to  apply  for  a  patent  while  experimenting  is  no 
ground  for  presuming  abandoilment ;  Locomotive  Engine  Safety  Truck  Co. 
V.  Erie  R.  Co.,  15  Fed.  Cas.  776,  holding  that  the  invention  was  not  aban- 
doned because  publicly  used  for  experimental  purposes  for  two  years 
before  patent;  Campbell  v.  Mayor,  47  Fed.  519,  521,  sustaining  a  patent, 
although  another  constructed  and  sold  a  form  of  the  invention  without 
the  knowledge  of  the  inventor,  before  its  completion,  and  more  than  two 
years  before  the  application. 

Who  is  true  and  first  inventor.    Note,  20  E.  B.  0.  184,  186. 
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Abandonment  to  public  of  invention  may  be  made  expressly  or  by  conduct 
as  acquiescence,  with  full  knowledge  of  the  use  of  the  invention  by  others. 

Approved  in  Handy  Things  Co.  v.  Tucker  &  Dorsey  Mfg.  Co.,  188  Fed. 
73,  110  C.  C.  A.  138,  holding  public  use  of  vegetable-slicer  for  more  than 
two  years  bars  right  to  patent;  Hentschel  v.  Carthage  Sulphite  Pulp  Co., 
169  Fed.  125,  holding  public  use  by  persons  to  whom  secret  had  been 
divulged  bars  patent  even  though  patentee  was  unaware  of  its  use; 
Comptograph  Co.  v.  Adder  Machine  Co.,  41  App.  D.  C.  434,  refusing  to 
uphold  patent  issued  eight  years  after  invention;  Saunders  v.  Miller,  33 
App.  D.  C.  468,  holding  one  who  seeks  patent  for  steel  mold  for  making 
rubber  boots  and  who  has  previously  invented  iron  mold  cannot  be  said 
to  have  abandoned  the  latter;  Planing  Machine  Co.  v.  Keith,  101  U.  S. 
484,  25  L.  Ed.  941,  holding  that  an  application  not  prosecuted  for  three 
years,  and  then  withdrawn,  implied  abandonment;  Russell  etc.  Mfg.  Co. 
v.  Mallory,  10  Blatchf.  148,  Fed.  Cas.  12,166,  holding  inventor's  rights 
lost  by  neglect  and  silence,  while  another  was  perfecting  and  putting:  into 
use  and  sale  the  same  invention;  United  States  Rifle  etc.  Co.  v.  Whitney 
Arms  Co.,  14  Blatchf.  101,  Fed.  Cas.  16,793,  holding  that  when  an  appli- 
cation was  rejected,  no  appeal  taken,  and  subsequently  withdrawn,  it  must 
be  held  as  abandoned;  Wickersham  v.  Singer,  29  Fed.  Cas.  1136,  holding 
that  witl^drawal  of  application,  allowing  another  person  to  patent  same 
invention  and  to  publicly  sell  it,  was  abandonment;  United  States  Elee. 
Light  Co.  v.  Cons.  El.  Co.,  33  Fed.  871,  holding  that  when  a  patent  has  been 
granted,  an  infringer,  relying  on  an  abandonment,  must  set  it  up  by  way 
of  defense  and  prove  it;  Western  Electric  Co.  v.  Sperry  Electric  Co., 
58  Fed.  191,  7  C.  C.  A.  164,  holding  that  abandonment  of  an  invention 
is  irretrievable,  but  abandonment  of  an  application  for  failure  to  comply 
with  Revised  Statutes,  section  4894,  entitles  the  inventor  to  renew  the 
application. 

« 

Equity  will  protect  an  inventor  against  frauds  or  wrongs  practiced  to 
pirate  the  results  of  his  labors.  An  invention  pirated  by  another  or  used  with- 
out the  inventor's  consent,  prior  to  patent,  cannot  be  said  to  be  ''known  or 
Qsed,**  within  the  meaning  of  section  7  of  the  Act  of  1838. 

Approved  in  Andrews  v.  Hovey,  124  U.  S.  701,  706,  708,  709,  81  L.  Ed. 
658,  559,  560,  8  Sup.  Ct.  677,  679,  680,  where  the  principal  case  is  fully 
discussed  and  the  proper  construction  of  the  second  clause  of  section  7 
of  the  act  of  1839  considered ;  Wade  v.  Metcalf ,  129  U.  S.  206,  32  L.  Ed. 
663,  9  Sup.  Ct.  272,  a  fraudulent  or  surreptitious  purchase  or  construction 
of  a  machine  would  be  insufficient  to  entitle  the  purchaser  to  use  and 
vend  it  under  Revised  Statutes,  section  4899;  Perkins  v.  Nashua  etc.  Paper 
Co.,  2  Fed.  453,  suggesting  that  a  use  in  a  workshop,  where  the  workmen 
were  pledged  to  secrecy,  might  not  be  a  public  use;  Campbell  v.  New  York, 
36  Fed.  507,  1  L.  R.  A.  60,  holding  a  patent  void  on  account  of  prior  use. 

Distinguished  in  Jenner  v.  Bowen,  139  Fed.  563,  71  C.  C.  A.  540,  where 
inventor  made  and  set  up  machine  for  customer  who  paid  for  it  and  sold 
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its  prodnct  as  intended,  use  was  public;  Eastman  v.  New  York,  134  Fed. 
552,  69  C.  C.  A.  628,  where  inventor  of  improvement  in  fire-engine  pumps- 
had  device  placed  on  engine  of  which  he  was  engineer  and  showed  it  to 
manufacturers,  placing  device  by  latter  on  other  engines  does  not  effect 
public  use. 

Common-law  right  in  intellectual  productions.    Note,  51  L.  R.  A.  354. 

^21  How.  331-343,  16  L.  Ed.  82,  THOMAS  v.  I.AW80K. 

Exception  to  sheriff's  tax  deed  for  fraud  on  its  face,  without  more  par- 
ticnlar  spedflcation,  c&nnot  be  noted  by  appellate  court. 

Approved  in  Washington  Gas.  Light  Co.  v.  Poore,  3  App.  D.  C.  135, 
bolding  objection  to  admission  of  agent  as  ''irrelevant,  incompetent  and 
immaterial,"  not  sufficient  to  exclude  testimony. 

In  Arkansas,  the  harden  of  proof  is  on  the  assailant  of  a  sheriff's  deed 
«n  a  sale  for  taxes  t<f  show  that  the  substantial  requirements  of  the  law  have 
sot  been  complied  with. 

Approved  in  Sharpleigh  v.  Surdam,  1  Plipp.  484,  Fed,  Cas.  12,711,  a 
tax  deed,  under  12  Stats.  422,  should  be  defeated  only  by  proof  of  non- 
subjection  of  taxation,  payment  or  subsequent  redemption. 

Decree  in  special  Arkansas  chancery  proceeding,  confirming  sherilTs  sale, 
constitutes  a  valid  title  against  the  whole  world,  unless  obtained  by  fraud. 

Approved  in  Worthen  v.  Ratdiffe,  42  Ark.  344,  holding  a  decree  con- 
firming a  donation  title  settled  every  question  of  prior  proceeding;  In  re 
Douglas,  41  La.  Ann.  76^  6  South.  676,  pleading  to  what  extent  the  legis- 
lature may  make  a  tax  deed  conclusive  evidence,  collecting  authorities; 
dissenting  opinion  in  Chauncey  v.  Wass,  35  Minn.  20,  32,  30  N.  W.  834, 
840,  majority  holding  that  under  the  then  statute  of  Minnesota,  a  tax  deed 
<;oxild  not  be  defeated  by  showing  previous  payment. 

21  How.  343-356,  16  L.  Ed.  100,  McKINLAY  V.  MOBBISH. 

When  the  case  is  made  by  express  allegations  and  denials,  testimony  Inap- 
plicahle  to  the  issues  made  is  not  part  of  the  case,  unless  it  bears  inferentially 
upon  other  evidence  properly  in  it,  on  which  the  parties  rely;  accordingly,  on 
an  issue  of  improper  stowage  and  landing  of  cargo,  evidence  of  unseaworth- 
iness  of  vessel  is  inadmissible. 

Approved  in  The  Wildenfels,  161  Fed.  866,  89  C.  C.  A.  58,  refusing  to 
allow  amendment  in  suit  against  lic^hter  for  loss  of  cars^o,  so  as  to  desig- 
nate lighter  as  common  carrier  and  thus  change  action  from  tort  to  con- 
tract; Barber  v.  Lockwood,  134  Fed.  986,  appljHng  principle  in  action 
to  recover  damages  to  barge  caused  by  unsafe  condition  of  wharf  at 
which  she  was  moored;  The  Bayonne,  128  Fed.  289,  holding  in  libel  for 
eollision  against  two  vessels,  though  separate  answers  filed  and  separate 
issues  raised,  all  evidence  taken  may  be  considered  on  final  hearing  on 
all  issues  to  which  it  is  relevant,  no  matter  by  what  party  it  was  put  in; 
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United  States  v.  Huckabee,  16  Wall.  424,  21  L.  EcL  461,  affirming  the  rale 
and  holding  an  information  filed  in  a  Federal  court  must  show  jurisdic- 
tion; The  M.  M.  Caleb,  10  Blatchf.  472,  Fed.  Cas.  9683,  holding  that  a 
libel  which  failed  to.  allege  an  insufficient  rudder  chain,  proved  to  be 
the  immediate  cause  of  the  disaster,  could  have  been  excepted  to  for  in* 
sufficient  specifications;  The  Toung  America,  24  Blatchf.  485,  31  Fed.  753^ 
holding  that  an  omission  of  allegations,  charging  a  tug  with  negligence 
in  leaving  the  tow  after  being  beached,  negatived  the  inference  that  the 
libelant  considered  the  tug  negligent  in  that  behalf;  The  Rocket,  1  Biss. 
355,  Fed.  Cas.  11,975,  holding  the  evidence  must  be  confined  to  points  put 
in  issue  by  the  allegations  in  the  libel  and  denial* of  the  answer;  The 
Morton,  1  Brown,  138,  Fed.  Cas.  9864,  holding  that  proofs  taken  in  regard  to 
an  issue  not  tendered  by  the  pleadings  are  inadmissible;  The  Illinois,  2 
Flipp.  432,  Fed.  Cas.  7005,  sustaining  an  objection  to  a  petition  in  inter- 
vention by  mortgagees  for  failing  to  show  that  it  was  given  to  procure 
supplif^s;  Williams  v.  The  Vanderbilt,  29  Fed.  Cas.  1412,  holding  that 
the  question  of  community  of  culpability  and  respohsibility  is  wholly  a 
matter  of  proof  on  the  trial,  and  the  pleading  against  the  blamable  party 
is  not  vitiated  by  alleging  against  his  codefendant  more  than  is  verified 
on  the  evidence;  The  George  Taulane,  22  Fed.  800,  holding  an  averment 
that  the  vessel  was  in  the  district  essential;  The  Cherokee,  30  Fed.  640^ 
holding,  in  a  suit  by  a  tug  owner  for  salvage,  allegation  of  ownership 
essential  in  a  distinct  article;  The  Thomas  Melville,  31  Fed.  489,  in  libel 
for  damage  to  cargo,  rejecting  an  amendment  which  averred  substantially 
a  new  cause  of  damage;  Hays  v.  Pittsburg  etc.  R.  Co.,  33  Fed.  552,  hold- 
ing in  admiralty  libels  there  must  be  a  substantial  agreement  between  the 
allegations  and  proofs;  Card  v.  Hines,  35  Fed.  600,  holding  a  libel  against 
a  sole  owner  on  a  charter-party  which  showed  there  were  other  owners 
will  be  dismissed  when  the  fact  of  other  owners  is  pleaded ;  The  Kendal^ 
56  Fed.  238,  sustaining  a  libel  over  an  objection  for  variance  between 
allegations  and  proof. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  226. 

In  a  libel  for  damage  to  cargo,  diarglng  negligence,  the  burden  of  proof 
is  on  the  libelants,  and  the  testimony  must  be  either  positive  or  sufficient  by 
the  rules  of  evidence  to  supply  the  want  of  direct  proof. 

Approved  in  The  Guy  C.  Goss,  53  Fed.  828,  where  a  bill  of  lading  pro- 
tected the  ship  from  liability,  except  for  causes,  the  libelant  must  prove 
the  exception;  E.  Lobe  Co.  v.  The  Guy  C.  Goss,  63  Fed.  840,  another  case 
against  same  ship,  dismissing  libel  for  insufficient  proof  by  libelant  of 
the  fault  charged. 

Distinguished  in  The  Medea,  179  Fed.  784,  103  C.  C.  A.  273,  where  goods 
are  received  in  good  condition  and  returned  in  damaged  condition,  burden 
of  proof  is  on  shipping  company  to  show  damage  by  one  of  excepted  perils. 

Idbel  may  be  filed  by  the  agent  of  absent  owners  in  his  own  name,  as 
agent,  or  in  the  name  of  his  principals.    A  power  of  attorney  subsequent  to  a 
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UM.  iB  a  Bofflcient  ratUlcation  of  the  agent's  act;  conslgneeB  may  proceed  in 
admiralty  for  any  breach  of  a  bill  of  lading. 

Approved  in  The  Habil,  100  Fed.  124,  holding  charterer  under  time 
Charter  cannot  maintain  libel  for  loss  of  fruit  shipped  to  him  on  commis- 
sion, caused  by  delay  in  transit  due  to  defective  boilers;  The  Blackwall, 
10  Wall.  11,  19  L.  Ed.  874,  libel  in  salvage  by  owners  of  a  steam  tug,  used 
by  the  fire  department  to  extinguish  fire  on  a  ship  in  harbor;  The  Thames, 
14  Wall.  109,  20  L.  Ed.  807  (affirming  7  Blatchf.  229,  Fed.  Cas,  13,859), 
libel  for  nondelivery  of  merchandise  by  the  indorsee  of  the  bill  of  lading; 
The  Vaughan  and  Telegraph,  14  Wall.  266,  20  L..  Ed.  808,  a  libel  by  con- 
signee's indorsees  of  the  bill  of  lading  for  loss  of  cargo  by  collision;  The 
Una,  5  Ben.  199,  Fed.  Cas.  14,331,  libel  of  collision  by  master  of  a  vessel 
in  his  own  name ;  The  Tillie,  13  Blatchf.  516,  Fed.  Cas.  14,049,  libel  in  rem 
by  a  husband  in  his  own  name  for  damages  to  a  boat,  the  sole  property 
of  his  wife;  The  Sally  Magee,  Blatchf.  Pr.  386,  Fed.  Cas.  12,260,  libel  by 
assignees  of  cargo  in  Priape  Court;  The  Nail  City,  22  Fed.\')42,  libel  by 
consignees  for  nondelivery  of  cargo. 

Distinguished  in  ,The  Carlotta,  9  Ben.  15,  Fed.  Cas.  2413,  holding  that 
while  title  remained  in  the  shippers,  they  could  libel  for  breach  of  contract. 

Passing  of  title  by  delivery  to  carrier  for  transportation  to  consignee 

or  vendee.    Note,  22  L.  B.  A.  429. 
Right  of  consignee  to  sue  carrier.    Note,  S6  L.  B.  A.  (N.  8.)  72. 
Perils  of  the  sea.    Note,*41  Am.  Dec.  288. 

21    How.  S56-366,  16   L.  Sd.  130,    UNITED   STATES   V.    OITT    BANK   OF 
OOLnMBn& 

Oatfiier  is  an  ezecntive  oflLcer,  by  whom  the  debts  of  the  bank  are  received 
and  paid,  and  Its  securities  taken  and  transferred,  and  his  acts,  to  be  binding 
on  the  bank,  must  be  done  within  the  ordinary  scope  of  his  duties. 

Approved  in  Spongberg  v.  First  Nat.  Bank,  18  Idaho,  532,  Ann.  Gas. 
1912A,  95,  31  L.  B.  A.  (N.  8.)  736,  110  Pac.  718,  holding  although  cashier 
exceeded  his  authority  in  renting  property  of  bank,  the  directors  impliedly 
acquiesced  in  and  ratified  his  act;  Security  Savings  Bank  v.  Smith,  144 
Iowa,  207,  122  N.  W.  827,  holding  statement  of  cashier  to  sureties  on  note 
payable  to  bank,  that  bank  would  proceed  against  maker,  was  binding  on 
bank  where  it;  was  shown  bank  included  other  unsecured  claims;  Hier  v. 
Miller,  68  Kan.  268,  6S  L.  B.  A.  952,  75  Pac.  80,  bank  cashier  cannot  pay 
individual  debts  by  entering  their  amount  as  credit  on  pass-book  of  creditor 
who  keeps  account  with  bank;  Hill  v.  Bank  of  Seneca,  87  Mo.  App.  600, 
determining  powers  of  cashier  with  respect  to  realization  on  notes  of  his 
bank;  First  Nat.  Bank  v.  Lowther-Kaufman  Oil  etc.  Co.,  66  W.  Va.  512, 
28  L.  JEL  A.  (N.  S.)  51^,  66  S.  E.  716,  holding  cashier  had  no  authority  to 
assure  indorsers  they  would  be  liable  for  only  part  of  debt ;  Bank  of  Ravens- 
wood  V.  Wetzel,  58  W.  Va.  5,  7  L.  B.  A.  (N.  S.)  305,  50  S.  E.  888,  cashier 
of  bank  has  no  implied  x>ower  to  receive,  money  for  interest  in  advance  on 
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note  owned  by  bank  and  agree  to  extend  time  of  payment  and  thus  dis- 
charge indorser;  First  Nat.  Bank  v.  Marshall  &  Ilsley  Bank,  83  Fed.  727, 
28  C.  C.  A.  42,  holding  a  bank  not  liable  for  a  mere  voluntary  statement 
of  its  cashier,  as  to  the  financial  standing  of  a  third  person ;  Asher  v.  Sut- 
ton, 31  Kan.  289,  1  Pac.  537,  denying  power  of  president  and  cashier  of  a 
bank  to* sell  its  safe  for  a  debt  of  the  bank;  Gray  v.  FArmers'  Bank,  81 
Md.  640,  32  Atl.  521,  holding  that  a  cashier  has  no  power  virtute  officii  to 
discharge  a  surety ;  Mahone  v.  Manchester  etc.  R.  Co.,  Ill  Mass.  75, 15  Am. 
Rep.  12,  holding  a  corporation  officer  cannot  sign  the  petition  for  removal 
of  a  cause  unless  specially  authorized;  Winsor  v.  Lafayette  Co.  Bank,  18 
Mo.  App.  672,  673,  holding  that  the  bargain  and  sale  of  real  estate,  and 
contracting  with  brokers  for  that  purpose,  is  not  within  the  ordinary  duties 
of  a  cashier  of  a  bank;  Norton  v.  Bank,  61  N.  H.  593,  60  Am.  Rep.  336, 
holding  a  cashier  of  a  bank  cannot  guarantee  a  contract  for  the  delivery 
of  building  materials ;  Hodge  v.  First  Nat.  Bank,  22  Gratt.  59,  holding  that 
pi:^sident  nor  cashier  could  not  virtute  officii  release  a  debt  or  liability  to 
the  bank. 

Distinguished  in  Lane  v.  Bank,  9  Heisk.  437,  holding  that  directors  were 
not  excused  from  presenting  notes  maturing  after  the  Civil  War  com- 
menced, and  giving  notice  of  nonpayment,  their  laches  discharged  the 
indorsers. 

Ordinary  business  of  cashier  does  not  comprebenA  a  contract  made,  wltb- 
ont  express  delegation  of  power  from  the  directors,  involving  tbe  payment 
of  money,  unless  it  be  snch  as  bas  been  loaned  in  the  customary  way;  accord- 
ingly, be  may  not  authorize  a  bank  director  to  receive  from  United  States 
treasurer,  for  transfer,  government  stocks  in  a  large  amonnt. 

Approved  in  Commercial  Nat.  Bank  v.  First  Nat.  Bank,  97  Tex.  543,  80 
S.  W.  604,  statement  by  president  of  national  bank  that  note  which  was  in 
fact  forged  was  properly  signed  by  purported  signer  does  not  bind  bank; 
Morse  v.  Mass.  Nat.  Bank,  1  Holmes,  211,  Fed.  Cas.  9857,  holding  a 
cashier's  promise  to  pay  a  check  of  a  drawer,  who  had  no  funds  in  the 
bank,  if  presented  through  the  clearing-house,  unauthorized;  Anderson  v. 
Kissam,  35  Fed.'  705,  holding,  as  to  checks  drawn  by  a  bank  cashier  offi- 
cially on  another  bank,  and  applied  to  his  own  use,  the  holder  was  bound 
to  ascertain  his  authority ;  Flannagan  v.  California  Nat.  Bank.  56  Fed.  962, 
2S  L.  R.  A.  838,  holding  a  cashier  of  a  national  bank  had  no  power  to  bind  the 
bank  by  a  promise  to  pay  a  draft  drawn  by  a  third  person  on  an  anticipated 
customer;  North  Star  Boot  etc.  Co.  v.  Stebbins,  2  S.  D.  81,  48  N.  W.  834, 
holding  a  bank  cashier  had  no  authority  to  make  purchases  of  merchandise 
for  a  third  person  on  the  credit  of  the  bank;  dissenting  opinion  in  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.  673,  676,  19  L.  Ed.  1027,  1028  (rever- 
sing 3  Cliff.  207,  Fed.  Cas.  9449),  majority  holding  that  the  powers  of  a 
cashier  of  a  bank  might,  under  the  circumstances  of  the  case,  be  held  to 
include  the  certifying  of  checks  as  "good";  dissenting  opinion  in  Cox  v. 
Robinson,  82  Fed.  289,  27  C.  C.  A.  120,  majority  holding  that  a  national 
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bank  cannot  repudiate  an  assignment  of  a  judgment  made  by  the  managing 
director,  the  largest  stockholder  and  reported  owner  of  the  bank. 

Distinguished  in  Martin  v.  Webb,  110  U.  S.  14,  28  L.  Ed.  52,  3  Sup.  Ct. 
432,  holding  that  the  usual  powers  of  a  bank  cashier  may  be  extended  by 
parol,  user  and  acquiescence,  and  sustaining  a  cashier's  cancellation  of  notes 
and  release  of  mortgage  liens;  Cox  v.  Robinson,  82  Fed.  285,  27  C.  C.  A. 
120,  saying  that  when  directors  act  so  as  to  lead  innocent  persons  to  believe 
tlTat  cashier  has  power  to  make  contracts,  the  bank  cannot  repudiate  them; 
Armstrong  v.  Chemical  Nat.  Bank,  83  Fed.  671,  27  C.  C.  A.  601,  holding 
that  knowledge  by  a  minority  of  the  board  of,  and  acquiescence  in,  the 
acts  of  the  vice-president  give  him  an  implied  authority  to  pledge  bank 
property. 

Implied  x)owers  of  bank  cashiers.    Note,  77  Am.  Dec.  759,  760,  762,  763. 
Bank's  liability  as  accommodation  indorser.    Note,  23  L.  E.  A.  836. 

Cashier  cannot  xmrchase  or  sell  the  property  of  a  bank  or  create  an  agency 
of  any  kind,  unless  authorized  by  the  managers. 

Approved  in  Bank  of  Commerce  v.  Hart,  37  Neb.  199,  40  Am.  St.  Bap. 
480,  20  L.  B.  A.  781,  55  N.  W.  632,  holding  void  a  purchase  of  stock  of  an 
insurance  company  with  the  bank  funds. 

Implied  power  of  bank  cashier  to  sell  or  lease  property.    Note,  31 
L.  R.  A.  (N.  S.)  787.  / 

Test  of  Vfilldity  of  contracts  by  corporate  officers  is  the  corporate  ability 
which  has  been  given  to  them  and  to  their  subordinate  officers,  or  which  the 
directors  can  confer  upon  the  latter  to  act  for  them. 

Approved  in  Harrison  Co.  v.  State  Sav.  Bank,  127  Iowa,  245,  103  N.  W. 
122,  admissions  of  bank  cashier  as  witness  in  action  to  which  bank  not 
party  are  inadmissible  against  bank  in  action  against  it ;  Kansas  City  Hay- 
Press  Co.  V.  Devol,  72  Fed.  722,  holding  that  the  president  had  no  power 
to  assi^  a  patent  when  the  charter  provided  for  management  by  directors ; 
First  ]^t.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  291,  19  Am.  Bep.  188,  corpo- 
rations should  not  be  held  liable  for  the  acts  of  their  officers,  done  without 
special  authority  in  cases  outside  their  general  scope  and  sphere  of  duty; 
Smith  V.  Lawrence,  2  S.  D.  202,  49  N.  W.  42,  holding  an  unauthorized  cer- 
tificate, by  election  judges,  as  to  the  votes  of  certain  soldiers,  incompetent, 
irrelevant  and  immaterial ;  Meyer  v.  School  District,  4  S.  D.  427,  57  N,  W. 
70,  holding  that  a  certificate  of  the  school  district  officers  as  to  the  legality 
of  certain  proceedings  of  the  board  was  unauthorized  and  void;  Murphy  v. 
Qumaer,  12  Colo.  App.  472,  55  Pac.  955,  on  admissibility  of  evidence  to  show 
agency  of  certain  person  for  a  bank. 

Distinguished  in  dissenting  opinion  in  First  Nat.  Bank  v.  Henry,  159  Ala. 
398,  49  South.  108,  majority  holding  cashier  of  bank  had  authority  to  act 
as  broker  for  one  of  its  depositors  holding  money  until  sufficient  security 
had  been  deposited  to  cover  it. 
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21  How.  366-371,  16  L.  Ed.  149,  NEW  YOBK  v.  DIBBLE. 

State  law,  for  the  protection  of  the  Iiidians  on  a  reservation  from  Intm- 
slon  of  white  people,  and  giving  a  ranunary  remedy  for  their  ejectment^  is  a 
valid  exercise  of  the  police  power,  and  not  contrary  to  the  Constitution  of  the 
TTnlted  States. 

Approved  in  United  States  v.  Sa-coo-da-cot,  1  Abb.  (U.  S.)  383,  1  Dill. 
276,  Fed.  Cas.  16,212,  holding  reservation  Indians  can  be  indicted  for  mur- 
der committed  out  of  the  reservation,  under  State  criminal  law;  Benson  v. 
United  States,  44  Fed.  182,  holding  that  State  could  exercise  its  police 
power  over  the  Indian  reservations  in  New  York  State;  Bowlin  v.  Common- 
wealth, 2  Bush,  21,  holding  Congress  had  no  power,  by  the  civil  rights  bill, 
to  enable  a  negro  to  testify  against  a  white  man ;  State  v.  Doxtater,  47  Wis. 
287,  2  N.  W.  443,  holding  State  criminal  laws  applicable  to  the  Indians  in 
the  Oneida  reservation;  Bowlin  v.  Commonwealth,  2  Bush,  21, 'in  discussion 
of  the  question  of  reserved  rights  under  the  Federal  Constitution. 

Indians,  while  remaining  in  possession  of  their  lands,  may  Invoke  the  aid 
of  the  State  law  prohibiting  the  intrusion  of  white  men  on  their  territory,  and 
are  not  hound  to  show  they  are  owners. 

Approved  in  Fellows  v.  Denniston,  23  N.  Y.  434,  holding  that  the  Alle- 
gany and  Cattaraugus  tracts  remained  Indian  reservations. 

Miscellaneous.  Cited  in  Underwood  v.  McVeigh,  131  U.  S.  cxxii,  Appz., 
21  L.  Sd.  954,  as  an  instance  of  a  case  where  the  writ  of  error  had  been 
directed  to  the  subordinate  court  to  which  the  record  h^d  been  remitted. 

21  How.   372-385,   16  L.   Ed.   144,   NEW   YOBK  ETO.   MAIL   8.   8.   CO.   V. 
BUMBALIk 

In  collision  cases,  the  means  of  knowledge  of  witnesses  respecting  the 
matters  in  dispute  must  he  considered;  that  of  persons  speaking  from  knowl- 
edge is  preferred  to  that  of  witnesses  affirming  from  inference. 

Approved  in  Ayer  v.  Steamer  Glaucus,  4  Cliff.  171,  Fed.  Cas.  683,  pre- 
ferring the  testimony  of  the  crew  of  schooner  to  that  of  those  on  a  steamer 
by  which  she  was  run  down,  as  to  alleged  change  of  the  schooner's  course; 
The  Doris  Eckhoff,  50  Fed.  139,  1  C.  C.  A.  494,  preferring  evidence  of  cap- 
tain and  helmsman  of  ship  in  tow  as  to  position  of  her  helm  to  that  of  wit- 
nesses on  a  third  tug. 

Sailing  vessels  approaching  a  steamer  keep  their  course,  and  steamers 
approaching  a  sail,  as  general  rule,  must  keep  out  of  the  way. 

Approved  in  The  Pilot  Boy,  115  Fed.  875,  63  C.  C.  A.  329,  holding  in 
absence  from  steamer  of  proper  lookout  other  than  officer  of  deck  or  helms- 
..lan,  steamer  has  burden  of  proving  that  presenoe  of  lookout  could  not  have 
avoided  collision;  Merchants'  etc.  Transp.  Co.  v.  Hopkins,  108  Fed.  892,  48 
C.  C.  A.  128,  holding  schooner  cannot  be  held  in  fault  for  collision  with 
steamer  because  after  she  had  been  placed  in  peril  through,  fault  of  steamer 
And  after  collision  was  inevitable  she  changed  course  so  as  to  ease  blow^ 
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The  Potomac,  8  Wall.  592,  19  L.  Ed.  511,  holding  sailing  vessel  to  blame 
for  changing  her  course  without  necessity;  Wakefield  v.  Steamer  Governor, 
1  Cliff.  96,  Fed.  Cas.  17,049,  holding  a  sailing  vessel,  after  being  put  upon 
her  new  course,  was  bound  to  keep  it,  and  the  steamer's  duty  was  to  keep 
out  of  the  way;  The  Lady  Ellen,  4  Ben.  344,  Fed.  Cas.  7981,  holding  steamer 
wholly  to  blame  in  case  of  collision  between  steamboat  and  schooner;  The 
Free  State,  1  Brown,  267,  Fed.  Cas.  5090,  holding  that  the  method  taken 
by  the  steamer  to  avoid  a  sailing  vessel  keeping  her  course  is  not  to  be 
closely  criticised;  Lonan  v.  The  C.  H.  Northram,  15  Fed.  Cas.  799,  holding 
the  burden  was  on  the  steamboat  to  show  that  the  collision  arose  from  the 
negligence,  mismanagement  or  fault  of  the  schooner;  Union  Steamship  Co. 
V.  Nottinghams,  17  Gratt.  121,  91  Am.  Dec.  S80,  holding  that  a  steamer  will 
be  prima  facie  chargeable  with  fault  for  not  taking  the  precautions  neces- 
sary to  avoid  collision. 

Duty  of  steamer  to  keep  out  of  way  of  sailing  vessel.  Note,  75  Am. 
Dec.  60S. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Not^,  121  Am.  St.  Rep. 
48,  49. 

When  a  sailing  vessel  is  in  peril  of  collision  with  a  steamer,  and  is  other- 
'wiB6  without  fault,  a  change  of  her  course,  when  collision  appears  inevitable, 
•will  not  impair  her  right  to  damages,  because  those  who  produced  the  peril 
and  put  the  vessel  in  that  situation  are  chargeable  with  the  error. 

Approved  in  Brigham  v.  Luckenbach,  140  Fed.  332,  schooneir  sailing  close- 
hauled  and  privileged  over  tug  approaching  on  crossing  course  not  in  fault 
for  collision  though  she  keeps  course;  The  Grace  Girdler,  7  Wall.  201,  19 
L.  Ed.  115,  holding  that  a  sudden  change  of  course  by  a  sailing  vessel  to 
avoid  a  steamer  by  which  she  was  thrown  across  the  bows  of  another  sail- 
ing vessel  was  a  gross  breach  of  the  rules;  The  Carroll,  8  Wall.  306,  19 
L.  Ed.  394,  holding  change  of  course  by  sailing  vessel  at  the  moment  when 
the  pefil  was  imminent,  to  avoid  collision,  the  steamer  to  blame ;  The  Fair- 
banks, 9  Wall,  425,  19  L.  Ed.  710,  where,  at  the  last  moment,  both  vessels 
changed  course,  fault  will  not  be  imputed  to  the  vessel  required  to  keep 
her  course,  if  otherwise  blameless ;  The  Cayuga,  14  Wall.  276,  20  L.  Ed.  829, 
holding  that  the  proviso  to  save  special  cases  in  the  nineteenth  article  of 
the  act  of  1864  was  intended  to  affirm  the  ruling;  The  Sea  Gull,  23  Wall.  181, 
23  L.  Ed.  94,  holding  steamer  liable  where  master  of  sailing  vessel,  the  mo- 
ment before  collision,  gav^  an  order  which  would  have  changed  the  course, 
but  which  was  not  obeyed;  The  Sunnyside,  91  U.  S.  218,  23  L.  Ed.  306  (re- 
versing 1  Brown,  230,  249,  Fed.  Cas.  13,620),  holding  that  a  sailing  vessel 
must,  notwithstanding  the  rules,  adopt  all  reasonable  precautions  to  pre- 
vent a  collision ;  The  Elizabeth  Jones,  112  U.  S.  526,  28  L.  Ed.  816,  5  Sup. 
Ct.  475,  holding  that  to  constitute  an  excusable  mistake  in  extremis,  it  must 
be  one  produced  by  fault  or  mismanagement  in  the  other  vessel ;  The  Nacoo- 
ehee,  137  U.  S.  340,  84  L.  Ed.  691, 11  Sup.  Ct.  125,  holding,  that  in  a  oaaa 
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of  collision  ki  a  fog,  when  the  sailing  ship  first  saw  the  steamer  and  might 
have  avoided  collision  hy  change  of  course,  it  was  net  a  fault  to  hold  it; 
Camp  V.  Ship  Marcellus,  1  Cliff.  487,  Fed.  Cas.  2347,  in  collision  between 
schooner  and  ship,  where  the  former  was  alleged  to  have  luffed  across  the 
bows  of  the  ship,  held  such  a  change  of  course,  if  made,  would  be  excusable 
error;  Lane  v.  The  A.  Denike,  3  Cliff.  121,  Fed.  Cas.  8045,  holding  schooner 
not  excused  from  blame  when,  by  changing  course,  she  might  have  avoided 
collision  witlT  another  sailing  vessel  attempting  to  cross  her  bows;  The 
Wenona,  4  Ben.  217,  Fed.  Cas.  17,410,  holding  that  a  schooner  was  not  to 
blame  for  changing  her  course  on  seeing  the  steamer  coming  on  without  any 
apparent  change  of  course;  The  Golden  Grove,  13  Fed.  688,  holding  that 
if  a  sailing  ship  could,  by  a  sudden  change  of  course,  have  avoided  collision 
with  a  steamer,  she  was  not  to  blame  if  she  failed  to  maneuvre  success- 
fully ;  The  Osceola,  33  Fed.  720,  holding,  an  a  case  of  collision  between  tugs, 
that  neglect  of  one  to  back  in  face  of  sudden  danger,  brought  on  solely 
by  the  fault  of  tl^e  other,  was  excusable  error;  The  Havilah,  33  Fed.  877, 
holding,  in  collision  between  steam  and  sail,  that  to  make  a  change  of  course 
by  the  sail  valid  as  a  defense  by  the  steamer,  it  must  be  shown  to  be  more 
than  a  change  in  extremis;  The  New  York,  53  Fed.  559,  holding  where  an 
error  has  been  committed  by  a  vessel  which  has  been  brought  into  immedi- 
ate jeopardy  by  the  fault  of  another,  she  may  recover  damages;  dissenting 
opinion  in  Haney  v.  Baltimore  Steam  Packet  Co.,  23  How.  295,  16  L.  Ed. 
564,  majority  holding  that  a  sailing  boat  had  observed  the  rule  by  not  chan- 
ging her  course.  \ 

All  persons  engaged  In  nayigation  on  the  seas  are  bound  to  obserre  the 
recognized  nautical  mles  when  in  danger  of  collision;  they  will  be  constantly 
and  rigidly  enforced. 

Approved  in  The  Johnson,  9  Wall.  153,  19  L.  Ed.  611,  in  case  of  collision 
between  .a  canal-boat  and  steamboat  on  river ;  The  Fairbanks,  9  Wall.  422, 
19  L.  Ed.  709,  affirming  the  identity  of  the  sailing  rules  as  defined  by  the 
Supreme  Court  as  to  collision  with  those  enacted  by  Congress ;  Judd^  Co.  v. 
Steamer  Java,  1  Holmes,  19,  Fed.  Cas.  7559,  holding  a  steamer  passing 
under  the  stem  of  a  large  ship  at  anchor  bound  to  go  slow;  The  Iron  Chief, 
63  Fed.  290,  11  C.  C.  A.  196,  holding  that  where  a  steamer  meeting  a  sailing 
vessel  has  not  kept  out  of  the  way,  she  is  presumably  in  fault. 

BnloB  of  navigation  are  obligatory  upon  TesielB  approaching  each  other, 
from  the  time  the  necessity  for  precaution  begins,  and  continue  to  be  applicable 
as  the  vessels  advance,  so  long  an  the  means  and|  opportunity  to  avoid  the 
danger  remain. 

Approved  in  The  Nichols,  7  Wall.  663,  19  L.  Ed.  169,  in  a  ease  of  col- 
lision between  sailing  vessels  meeting  end-on,  or  nearly  end-on ;  The  Conti- 
nental, 14  Wall.  360,  20  L.  Ed.  804,  holding  one  vessel  being  in  fault  as  to 
lights  will  not  excuse  the  other  from  taking  reasonable  care  to  prevent  a 
collision ;  The  Wenona,  19  Wall.  52,  22  L.  Ed.  58,  in  a  case  of  collision  be- 
tween steamer  and  sailing  vessel;  The  Breakwater,  155  U.  S.  264,  39  L.  Ed. 
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143,  15  Sup.  Ct.  102,  collision  between  a  ferry-boat  and  a  steamer,  holding 
rule  19  became  obligatory  from  the  moment  the  ferry-boat  got  under  weigh ; 
The  Lepanto,  21  Fed.  659,  as  to  obligation  of  vessels  t,o  sound  whistles  and 
fog-homa]  The  Non  Pareille,  33  Fed.  526,  holding  collision  between  yachts 
was  that  of  crossing  vessels ;  The  Captain  Weber,  89  Fed.  960,  32  C.  C.  A. 
452,  as  to  the  rule  of  steamer  meeting  sail,  holding,  if  the  steamer  did  not 
keep  out  of  the  way,  it  raised  a  presumption  in  law  against  her. 

Steamer  lioimd  to  keep  out  of  tlie  way  of  another  ressel  must  determine, 
on  her  own  reaponsibiUty  exclusively,  whether  it  is  safe  to  go  to  the  right  or 
left  or  stop.  It  is  in  order  that  she  may  not  he  hindered  in  the  performance 
of  this  duty  that  the  sailing  vessel  is  required  to  keep  her  course. 

Approved  in  New  York  etc.  Transp,  Co.  v.  Philadelphia  etc.  Nav.  Co., 
22  How.  472,  16  L.  Ed.  399,  holding  that  a  propeller  having  a  barge  in  tow 
was  not  entitled  to  keep  her  course ;  Bentley  v.  Coyne,  4  Wall.  512, 18  L.  Ed. 
459,  applying  rule  to  a  vessel  close-hauled,  or  on  the  starboard  tack,  meet- 
ing a  vessel  running  free,  or  sailing  on  port  tack;  The  Stephen  Morgan, 
94  U.  S.  603,  24  L.  Ed.  268,  holding  failure  of  a  steamer  to  keep  out  of  the 
way  no  defense  for  a  sailing  vessel  changing  her  course  three  times;  The 
Adriatic,  107  U.  S.  518,  27  L.  Ed.  499,  2  Sup.  Ct.  361,  holding  ship  to  blame 
for  embarrassing  the  steamer  by  frequent  changes  of  course;  The  E.  A. 
Packer,  140  U.  S.  366,  35  L.  Ed.  457,  11  Sup.  Ct.  796,  where  two  tugs  and 
tows  were  upon  crossing  courses ;  Crowel  v.  The  Radama,  2  Cliff.  564,  Fed. 
Gas.  3442,  holding  the  correlative  duty  of  the  vessel  close-hauled  is  to  keep 
her  course ;  Ayer  v.  Steamer  Glaacus,  4  Cliff.  169,  Fed.  Cas.  683,  in  collision 
between  steamer  and  schooner,  holding  steamer  to  blame,  it  being  shown 
the  other  kept  its  course ;  The  F.  W.  Gifford,  7  Diss.  254,  Fed.  Cas.  5166, 
collision  between  two  sailing  vessels  crossing,  applying  rule  17;  Waldorf 
V-  The  New  York,  1  Flipp.  56,  Fed.  Cas.  17,057,  holding,  where  a  steamer 
collides  with  approaching  sailing  vessel,  prima  facie  the  steamer  is  in  fault ; 
The  Grand  Republic,  16  Fed.  427,  holding  that  under  the  rules  of  naviga- 
tion of  the  supervising  inspectors,  under  Revised  Statutes,  section  4412, 
an  approaching  steamer  must  pass  to  the  right,  and  the  other  vessel  con- 
tinue on  her  course,  or  port  her  helm,  if  necessary  to  avoid -collision ;  The 
Lucy,  74  Fed.  574,  20  C.  C.  A.  660,  when  a  steamer,  meeting  a  tug  and  tow, 
has  the  choice  of  courses,  it  is  for  her  to  justify- her  choice;  Philadelphia, 
W.  &  B.  R.  R.  Co.  V.  Kerr,  33  Md.  341,  holding  steamer  to  blame  when  the 
testimony  showed  that  the  sailing  vessel  kept  her  course;  Mailler  v.  Express 
Propeller  Line,  61  N.  Y.  315,  when  a  change  of  tack  of  a  sailing  vessel, 
which  she  was  entitled  to  make,  placed  her  in  peril  of  collision  with  an 
approaching  steamer,  the  rules  began  to  operate. 

When  the  evidence  establishes  that  in  collision  between  steamer  and  sail- 
ing vessel  the  latter  was  not  in  fault,  and  the  disaster  was  not  inevitable,  it 
neceosaxily  follows  the  collision  was  the  result  of  fault  on  the  part  of  the 
steamer,  and  she  is  answesahle  in  damages. 
V— la 
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Approved  in  The  Echo,  19  Fed.  454,  a  canal-boat  moored  at  a  proper 
place  IS  presumptively  entitled  to  the  damages  from  a  boat  colliding  with 
her.  ^ 

Miscellaneous.  Cited  in  The  Fred.  W.  Chase,  31  Fed.  96,  holding  that 
an  omission  to  adopt  some  of  the  precautions  presented  by  a  rule  shifts 
the  burden  of  proof  to  the  steamship. 

21  How.  386-389,  16  L.  Ed.  160,  MONTQOM£BY  V.  ANBEBSON. 

In  a  contract  over  tbe  proceeds  of  the  sale  of  a  vessel  under  District  Court 
decree,  no  appeal  lies  to  the  Oircuit  Oourt  until  all  the  claims  or  the  money 
in  the  registry  have  been  ascertained,  and  the  whole  amount  distributed  by 
the  decree. 

Approved  in  Hohorst  v.  Hambui^-American  Packet  Co.,  148  U.  S.  266, 
S7  L.  Ed.  445, 13  Sup.  Ct.  591,  dismissing  an  appeal  when  the  record  showed 
suit  was  undetermined  as  to  certain  codef endants ;  Norton  v.  Hood,  12  Fed. 
766,  dismissing  an  appeal  when  the  de(»^e  left  it  optional  to  proceed  with 
an  injunction-  suit  commenced  in  the  State  court;  Andrews  v.  National 
Foundry  &  Pipe  Works,  73  Fed.  517,  19  C.  C.  A.  548,  holding  a  decree  in 
a  creditor's  suit  determining  priority  of  the  liens  and  the  liabilities  of  th'e 
defendants  was  final  and  appealable. 

In  a  contest  over  proceeds  of  vessel  sold  under  District  Court  decree,  an 
appeal  carries  up  the  res  or  money  in  the  registry,  and  when  the  rights  of 
the  parties  are  adjudicated  in  the  Circuit  Court,  that  court  must  carry  into 
execution  its  own  decree. 

Approved  in  The  Lottawanna,  20  Wall.  225,  22  L.  Ed.  264,  holding  Dis- 
trict Court  bound  to  grant  application  to  send  up  proceeds  of  admiral^  sale 
to  the  Circuit  Court ;  The  Wanata,  95  U.  S.  617,  24  L.  Ed.  466,  holding  that 
the  fund  carried  up  consisted  of  the  stipulation  for  costs,  the  stipulation 
for  value  and  the  bond  on  appeal ;  The  Louisville  v.  Halliday,  154  U.  S.  657, 
25  L.  Ed.  771,  14  Sup.  Ct.  1191,  holding  an  admiralty  appeal  vacates  the 
appealed  decree,  and  a  new  decree  is  entered  which  the  Circuit  Court  exe- 
cutes ;  The  Lillie  Laurie,  4  Woods,  317,  50  Fed.  222,  holding  that  District 
Court  should  not  distribute  part  of  the  proceeds  on  nonappealable  claims — 
the  whole  fund  should  be  sent  up  on  appeal. 

Defect  of  Jurisdiction  in  the  Circuit  Court  appearing  on  the  transcript 
cannot  be  cured  by  an  amendment  in  the  Supreme  Court;  consent  cannot  give 
Jurisdiction  nor  legalize  Jurisdiction  exercised  without  authority  of  law. 

Approved  in  Headrick  v.  Larson,  152  Fed.  96,  81  C.  C.  A.  317,  holding 
stipulation  of  parties  could  not  confer  jurisdiction  over  appeal,  where  mat- 
ters arising  under  different  cases,  not  consolidated,  were  sought  to  be 
joined ;  Merrill  v.  Petty,  16  Wall.  346,  21  L.  Ed.  501,  holding  jurisdiction 
not  given  by  an  agreement  that  two  cases  should  be  heard  together  when 
in  one  decree  was  for  less  than  two  thousand  dollars;  Lee  v.  Kaufman,  3 
Hughes,  134,  Fed.  Cas.  8191,  holding  an  agreed  statement  of  facts  did  not 
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waive  question  and  consent  of  counsel  did  not  give  jnrisdietion ;  State  v. 
Hall,  49  Me.  415,  holding  a  justice  of  the  peace  could  not,  by  consent,  take 
off  a  default  once  entered;  Dodd  v.  Una,  40  N.  J.  Eq.  713,  5  Atl.  165,  hold- 
ing that  managers  of  a  savings  bank  did  not  waive  question  of  jurisdiction 
by  forwarding  a  petition  seeking  the  intervention  of  chancery  in  the  affairs 
of  the  bank.  « 

Whan  an  appellate  court  has  no  Jurisdlctiom  of  an  appeal,  It  should  be 
diBnilssed  for  want  of  Jurisdiction,  not  remanded. 

Approved  in  The  Louisville  v.  Halliday,  154  U.  S.  657,  25  L.  td.  771,  14 
Sup.  €t.  1191,  on  an  appeal  in  admiralty  to  Circuit  Court,  the  latter  court 
executes  its  oWn  decree;  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  375, 
25  L.  Ed.  204,  as  an  instance  of  a  remanded  case. 

Qualified  in  Stickney  v.  Wilt,  23  Wall.  163,  2S  L.  Ed.  54,  holding  that 
if  the  proceedings  in  the  lower  court  were  so  irregular  that  a  dismissal 
would  give  full  effect  to  an  irregular  or  erroneous  decree,  and  work  great 
injustice,  appellate  court  might  remand  the  cause  with  proper  directions. 

21  How.  389-390,  16  L.  Ed.  143,  BALLANCE  ▼.  70BSTTH. 

Consent  of  parties  cannot  give  Jurisdiction  where  the  law  does  not  give  it; 
and  a  cause  dismissed  for  want  of  Jurisdiction  cannot  be  reinstated  upon  agree- 
ment of  counsel  to  waive  irregularities. 

Approved  in  Thomson  v.  Travelers'  Ins.  Co.,  161  Fed.  868,  89  C.  C.  A.  61, 
holding  suit  by  judgment  holder  against  indemnity  company  is  suit  in 
equity,  and  cannot  be  reviewed  in  Court  of  Appeals  by  writ  of  error ;  Clark 
v.  Doerr,  143  Fed.  961,  75  C.  C.  A.  146,  time  within  which  writ  of  error 
must  be  sued  out  under  Comp.  Stats.  1901,  p.  547,  cannot  be  extended  by 
agreement;  Highland  Boy  Gold  Min.  Co.  v.  Strickley,  116  Fed.  855,  54 
C.  C.  A.  1^6,  holding  equitable  defenses  cannot  be  presented  in  Federal  suit 
in  ejectment ;  Wedd  v.  Gates,  15  Okl.  606,  82  Pac.  809,  agreement  of  parties 
in  general  appearance  of  defendant  does  not  confer  jurisdiction  on  Supreme 
Court  over  action  to  review  district  judgment  commenced  after  expiration 
of  statutory  time;  Speigle  v.  Meredith,  4  Biss.  126,  Fed.  Cas.  13,227,  where 
jurisdiction  depended  on  citizenship  of  parties ;  Lee  v.  Kaufman,  3  Hughes, 
134,  Fed.  Cas.  8191,  holding  the  question  of  jurisdiction  not  waived  by  an 
agreed  statement  of  facts ;  Stevens  v.  Clark,  62  Fed.  323,  10  C.  C.  A.  379, 
the  issue  and  filing  of  a  writ  of  error  within  the  time  limited  by  law  was 
jurisdictional ;  City  of  Wilmington  v.  Ricaud,  90  Fed.  213,  32  C.  C.  A.  578, 
holding  an  action  at  law  could  only  be  brought  to  the  Supreme  Court  by 
a  writ  of  error;  State  v.  ifitchell,  29  Fla.  315,  10  South.  749,  holding  that 
where  no  writ  has  been  issued,  there  is  no  suit  in  error  pending;  Player  v. 
Bokenfohr,  40  Fla.  417,  24  South.  473,  holding  that  a  writ  of  error  could 
not  be  dispensed  with  by  consent  or  agreement ;  Dodd  v.  Una,  40  N.  J.  Eq. 
713,  5  Atl.  165,  holding  managers  of  a  savings  bank  did  not  waive  question 
of  jurisdiction  by  forwarding  a  petition  by  the  bank  seeking  the  interven- 
tion of  chancery  in  the  bank's  affairs. 
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21  How.  S90-3G1,  16  L.  Ed.  81,  MABOl^  v.  GAMBLE. 

The  statute  of  1844  (6  Stat.  658)  only  authorlzee  a  wiit  of  error  in  revenue 
cases  wlien  the  United  States  are  plalntlfls  in  the  suit.  There  is  no  Juris- 
diction in  suit  by  the  importer  against  the  collector  where  the  sum  in  contro- 
versy does  not  exceed  two  thousand  dollars. 

Approved  in  Thomas  v.  Lincoln*  County,  41  Wash.  152,  83  Pac.  19,  re- 
covery of  judgment  against  .county  in  suit  to  recover  sixty-four  dollars  and 
fifty-six  cents  taxes  paid  on  alleged  erroneous  assessment  of  tract  mistake 
enly  assessed  as  containing  more  land  than  it  in  fact  contained  is  not  suit 
involving  legality  of  tax  within  statute  permitting  appeal  to  Supreme  Court. 

21  How.  391-393,  16  L.  Ed.  60,  BIOHMONB  V.  OITT  OF  MZLWAUKEE. 

Where  the  value  does  not  appear  in  the  pleadings  or  record,  it  may  be 
shown  by  affidavit  in  the  Supreme  Court,  before  argument  on  the  merits,  but 
a  case  will  not  be  postponed  or  reinstated  to  give  time  to  produce  affidavits  of 
value. 

Approved  in  Hannah  v.  Bank,  53  W.  Va.  83,  44  S.  E.  163,  holding 
when  form  of  procedure  in  lower  court  does  not  require  record  or  evi- 
dence to  show  value  of  property  in  controversy,  and  it  does  not  appear 
therein,  affidavits  may  be  filed  in  Supreme  Court  to  show  value  giving 
jurisdiction;  The  Grace  Girdler,  6  Wall.  442,  18  L.  Ed.  790,  allowing 
proofs  of  amount  of  damage  suffered,  on  an  appeal  in  admiralty  by  one 
of  several  claimants  whose  libel  was  dismissed;  Red  River  Cattle  Co.  v. 
Needham,  137  U.  S.  634,  34  L.  Ed.  800,  11  Sup.  Ct.  209,  reviewing  author- 
ities and  stating  the  cases  under  which  affidavits  of  value  may  and  may 
not  be  received. 

I  Where  the  value  is  stated  in  the  pleadings  or  proceedings  of  the  lower 
court,  affidavits  are  never  received  in  the  Supreme  Court  to  vary  or  enhance 
it,  in  order  to  give  Jurisdiction. 

Approved  in  Red  River  Cattle  Co.  v.  Needham,  137  U.  S.  634,  34  L.  Ed. 
800,  11  Sup.  Ct.  209,  dismissing  appeal  where  valu^  had  been  alleged, 
but  was  not  in  issue,  and  the  writ  had  been  allowed  on  the  prima  facie 
showing  by  defendant  that  the  property  was  of  greater  value;  Harman 
V.  Lynchburg,  33  Gratt.  40^  sustaining  jurisdiction  where  the  amount  was 
stated  in  the  declaration. 

21  How.  393-394,  16  L.  Ed.  154,  POBTEB  V.  FOUBY. 

Writ  made  returnable  on  the  wrong  day  cannot  be  amended;  the  case  must 
be  dismissed  for  want  of  jurisdiction. 

Approved  in  Puget  Sound  Agricultural  Co.  v.  Pierce  Co.,  6  Wall.  246, 
18  L.  Ed.  740,  The  Protector,  11  Wall.  86,  20  L.  Ed.  48,  the  defect  being 
in  title  of  parties  in  the  appeal;  Moulder  v.  Forrest^  154  U.  S.  567,  19 
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L.  ^.  154,  14  Sup.  Ct.  1207,  where  the  writ  lacked  the  test  required  by 
the  process  act  of  1789. 

Overruled  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  345.  346,  39  L.  Ed. 
726,  727,  15  Sup.  Ct.  627,  holding  that  since  Revised  Statutes,  section 
1005,  amendments  were  allowable,  and  allowing  amendment  of  defective 
title  of  the  parties. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.     Note,  66  L.  B.  A.  888« 

21  How.  394-397,  16  L.  Ed.  1134,  MABTIN  ▼.  IHMSBN. 
Not  cited. 

21  How.  397-408,  16  L.  Bd.  115,  OOMBS  y.  HODGE. 

Becord  In  another  suit  between  diiferent  parties,  where  the  petition  and 
answer  were  signed  by  comisel  only,  cannot  be  resorted  to  for  the  admissionf 
of  the  respective  parties. 

Approved  in  Nicholson  v.  Snyder,  97  Md.  426,  55  Atl.  487,  holding  party 
against  whom  answer  in  bankruptcy  proceedings  is  offered  may  rebut  such 
evidence  made  in  answer  by  sjiowing  that  admission  therein  was  made  by 
mistake;  Delaware  Co.  v.  Diebold  Safe  etc.  Co.,  133  U.  S.  487,  33  L.  Ed. 
680,  10  Sup.  Ct.  403,  holding  a  complaint  in  another  suit  by  plaintiff 
against  different  party,  signed  only  by  its  attorneys,  incompetent  to  prove 
an  admission  by  plaintiff;  Elliott  v.  Hayden,  104  Mass.  183,  admitting 
a  sworn  bill  in  another  suit  as  a  solemn  admission;  Dennie  v.  Williams, 
135  Mass.  30,  refusing  to  admit  an  answer  in  another  suit,  signed  by  the 
attorney;  Cleveland  v.  Cleveland  etc.  R.  R.  Co.,  93  Fed.  129,  refusing  to 
construe  allegati(jii  of  ejectment  petition  that  defendants  unlawfully  kept 
plaintiffs  out  of  possession,  as  admitting  defendants'  adverse  possession. 

Pnzcbaser  for  value  without  notice,  of  a  bill  of  exchange  in  the  ordin«ry 
conzse  of  btninesB,  is  protected  against  a  latent  defect. 

Approved  in  Frey  v.  Thompson,  20  Nev.  258,  20  Pac.  307,  holding  one 
who  receives  a  bank-book  for  collection  purposes  cannot  assert  any  title 
as  against  the  true  owner. 

Distinguished  in  Munson  v.  De  Tamble  Motors  Co.,  88  Conn.  421, 
L.  B.  A.  1915A,  881,  91  Atl.  533,  holding  bank  taking  automobile  to  be 
delivered  to  drawee  of  sight  draft  is  liable  for  money  paid  on  draft,  where 
auto  is  returned  on  account  of  falling  below  specifications ;  dissenting  opin- 
ion in  Washington  Tp.  V.  First  Nat.  Bank,  147  Mich.  580,  11  L.  R.  A.  (N.  S.) 
471,  HI  N.  W.  352,  majority  holding  where  bank  becomes  assignee  of 
rights  of  street  contractor  without  transfer  of  contractor,  it  is  estopped 
from  claiming  money  paid  by  contractor  to  second  bank. 

Certiflcates  of  Texas  public  debt  issued  to  holder  or  his  assigns,  and  trans- 
fearable  only  in  a  particular  way,  pass  no  title  to  a  holder  in  case  of  failure 
to  comply  with  the  way  specified. 
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Approved  in  Bangor  Electric  Light  &  P.  Go.  v.  Robinson,  52  Fed|521, 
holding  as  to  transfers  of  stock  not  valid  ''except  between  the  parties 
thereto,"  until  entered,  a  transfer  in  blank  was  not  valid. 

Miscellaneous.  Cited  in  Hodge  v.  Combs,  1  Black,  193,  17  L.  Ed.  167^ 
being  a  second  appeal  of  principal  easp  after  demand,  with  leave  to  amend 
and  take  further  testimony. 

21  How.  408-412,  16  L.  Ed.  136,  UNITED  STATES  ▼.  NYE. 

Sutter's  general, title  of  December  22,  1844,  was  abrogated  by  the  abdica- 
tion of  Micheltorena,  and  a  claim  of  title  founded  on  it  is  roid,  where  the 
power  given  to  Sutter  was  not  executed  for  more  than  a  year  after  the  abdi- 
cation. 

Approved  in  United  States  v.  Bassett,  21  How.  4l3,  16  L.  Ed.  137^ 
United  States  v.  Bennitz,  23  How.  262,  16  L.  Ed.  455,  United  States  v. 
Rose,  23  How.  263,  266,  16  L.  Ed.  449,  United  States  v.  Ghana,  24  How. 
131,  16  L.  Ed.  612,  and  United  States  v.  Hensley,  1  Black,  37,  17  L.  Ed. 
29,  all  similar  cases  and  to  same  effect;  Mott  v.  Smith,  16  Cal.  549,  hold- 
ing that  a  grant  passed  upon  and  afdrmed  by  the  government  tribunals 
could  not  be  attacked,  either  directly  or  collaterally. 

21  How.  412-414,  16  L.  Ed.  136,  UNITED  STATES  ▼.  BASSETT. 

Sutter's  general  title  of  December  22,  1844,  was  abrogated  by  the  abdica- 
tion of  Micheltorena,  and  a  claim  of  title  founded  on  it  is  void. 

Approved  in  United  States  v.  Bennitz,  23  How.  262,  16  L.  Ed.  455,. 
United  States  v.  Rose,  23  How.  266,  16  L.  Ed.  450,  United  States  v.  Hens- 
ley,  1  Black,  37,  17  L.  Ed.  29,  all  similar  cases  and  to  same  point  and 
effect;  Mott  v.  Smith,  16  Cal.  550,  holding  that  a  grant^passed  upon  and 
affirmed  by  the  government  tribunals  could  not  be  attacked,  either  directly 
or  indirectly. 

21  How.  414-426,  16  L.  Edi  154,  WHITE  WATEB  VAXiLET  CANAL  00.  T. 
VAIiI^TTE. 

Agreement  for  a  mortgage  or  pledge  of  bonds  or  other  property  is  binding,, 
and  courts  will  give  it  e£fect  according  to  the  intention  of  the  contracting 
parties. 

Approved  in  William  Firth  Co.  v.  South  Carolina  Loan  etc.  Trust  Co.,. 
122  Fed.  574,  59  C.  C.  A.  73,  holding  S,  C.  Const,,  art.  IX,  §  10,  prohibit- 
ing issuance  of  corporate  stock  or  bonds  except  for  labor  done  or  money 
or  property  received,  does  not  render  void  bonds  pledged  as  security  for 
money  used  to  purchase  machinery,  though  they  exceed  sums  borrowed; 
Huggins  V.  Manson,  126  Cal.  470,  77  Am.  St.  Rep.  194,  58  Pac.  908,  hold- 
ing writing  accompanying  deposit  of  title  deeds  reciting  agreement  to 
transfer  all  right,  title  and  interest  in  land,  in  case  of  failure  to  pay 
obligation  and  interest,  created  equitable  mortgage;  Hamilton  Trust  Co.  v. 
Clemes,  163  N.  Y.  429,  57  N.  E.   616,  determining  validity  of  mortgage 
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securing  payment  of  bonds  of  corporation  as  against  junior  judgment 
creditors;  Harrigan  v.  Gilchrist,  121  Wis.  361,  99  N.  W.  981,  imperfect 
attempt  to  make  mortgage  gives  priority  in  creditors'  suit;  Calhoun  v. 
Memphis  etc.  R.  R.  Co.,  2  Flipp.  447,  Fed.  Cas.  2309,  holding  that  in 
applying  the  doctrine  of  accretion  to  railroad  mortg^es,  personal  prop- 
erty can  only  be  subjected  to  an  executory  contract  to  mortgage;  Breed 
V.  Glasgow  Ins.  Co.,  71  Fed.  909,  holding  that  failure  to  record  a  convey- 
ance requiring  a  trust  deed  did  not  affect'  validity  of  the  executed  trust 
deed;  Spence  v.  Mobile  etc.  R.  R.  Co.,  79  Ala.  586,  holding  that  in  equity 
a  third  railroad  mortgage  would  be  treated  as  an  equitable  charge,  though 
not  recorded;  Howard  v.  Iron  &  Land  Co.,  62  Minn.  301,  64  N.  W.  898, 
holding  that  mortgage  debenture  bonds  created  as  between  the  parties  a 
valid  equitable  mortgage. 

• 

What  constitutes  equitable  mortgage.    Note,  4  Am.  St.  Bep.  70S. 

Ohancery  may  appoint  a  receiveif  of  corporate  property  in  favor  it  a  mort- 
gagee or  Juc^sment  creditor. 

Approved  in  State  v.  Northern  Central  R.  R.  Co.,  18  Md.  216,  where  a 
receiver  of  a  railroad  compazfy  was  appointed  on  application  of  the  State ; 
Brown  v.  Chesapeake  6,0.  Canal  Co.,  73  Md.  584.  where  a  receiver  of  an 
insolvent  canal  company  was  appointed  at  the  instance  of  the  trustees 
of  its  bondholders. 

To  constitute  usury  in  Iiidlana,  a  certain  gain,  exceeding  the  legal  rate 
of  inte^pest^  must  accme  to  the  lender;  if  no  loan,  there  can  be  no  usory;  if 
the  profit  Is  contingent  or  uncertain,  a  bona  fide  loan  is  not  nsuiious. 

Approved  in  Weaver  v.  Burnett,  110  Iowa,  570,  81  N.  W.  772,  holding 
agreement  by  borrower  to  pay  highest  legal  rate  of  interest  and  in  addi- 
tion thereto  to  divide  with  lender  profits  made  in  discounting  certain 
notes  to  be  taken  up  with  money  borrowed  is  usurious;  Best  v.  British 
Am.  Mort.  Co.,  133  N.  C.  23,  45  S.  E.  344,  holding  where  action  is  brought 
to  restrain  sale  under  mortgage  on  account  of  alleged  usury,  and  it  is 
removed  to  Federal  court  and  amount  in  controversy  is  adjudicated,  judg- 
ment therein  is  bar  to  subsequent  action  by  mortgagor  for  alleged  usury 
in  mortgage;  dissenting  opinion  in  Knight  v.  American  Investment  etc. 
Co.,  73  Wash.  388,  132  Pac.  222,  majority  holding  where  compromise 
agreement  for  withholding  of  foreclosure  was  on  its  face  usurious,  the 
contract  was  void;  Best  .v.  British  etc.  Mortgage  Co.,  79  Fed.  404,  as  of 
universal  application  to  a  clause  in  a  deed  of  trust  providing  for  applica- 
tion of  proceeds  of  sale;  and  note  to  Newkirk  v.  Burson,  21  Ind.  136,  of 
agreement  of  counsel  for  appellant,  that  on  a  bona  fide  sale  of  real  estate 
there  can  be  no  usury. 

Distinguished  in  Lay  v.  Bouton,  73  Wash.  376,  131  Pac.  1155,  holding 
where  lender  was  to  secure  himself  by  sale  of  land,  the  amount  probably 
receivable,  although  uncertain,  was  not  contingent  so  as  to  allow  usurious 
interest. 
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Corporation  may,  without  special  authority,  dispose  of  lands,  goods  and 
chattels  as  It  deems  expedient,  and  in  the  course  of  its  legitimate  business  may 
make  a  bond,  mortgage,  note  or  draft. 

Approved  in  Gelpcke  v.  Dubuque,  1  Wall.  204,  17  L.  Ed,  525,  affirming 
right  of  bona  fide  holder  to  presume  decree  issued  of  negotiable  securities 
of  corporation;  Chicago  etc.  R.  R.  Co.  v.  Howard,  7  Wall.  413,  19  L.  Ed. 
121,  holding  the  legal  presumption  to  be  that  a  corporation,  in  borrowing 
money,  acted  in  the  regular  course  of  its  authorized  business;  Mayor  v. 
Ray,  19  Wall.  483,  22  L.  Ed.  171,  holding  a  municipal  corporation  may 
issue  its  notes  for  money  properly  borrowed,  without  any  express  author- 
ity in  its  charter;  Jones  v.  New  York  Guaranty  etc.  Co.,  101  U.  S.  626, 
25  L.  Ed.  10S4,  holding  the  common-law  jus  disponendi  of  a  corporation 
extended  to  mortgages  given  to  secure  the  payment,  of  debts;  Memphis 
V.  Brown,  1  Flipp.  199,  220,  221,  Fed.  Cas.  9415,  a  municipal  corporation 
may  issue  negotiable  bonds  at  a  discount,  in  payment  for  public  works, 
without  any  special  authority;  Breed  v.  Glasgow  Inv.  Co.,  71  Fed.  908, 
affirming  validity  of  corporation  bonds  secured  by  a  deed  of  trust  in 
favor  of  a  vendor  for  unpaid  purchase  money;  Davis  Bros.  v.  Montgom- 
ery Furnace  etc.  Co.,  101  Ala.  129,  132,  8  Sodth.  496,  497,  sustaining  first 
mortgage  bonds  of  a  corporation,  in  pursuance  of  the  agreement  and  cove- 
nant of  its  promoters;  Getty  v.  Barnes  Milling  Co.,  40  Kan.  284,  19  Pac. 
619,  holding  purchase  of  flour  by  a  milling  ccJtnpany,  in  the  absence  of 
special  circumst^ces,  ultra  vires;  State  v.  Gregory,  83  Mo.  131,  affirm- 
ing power  of  Kansas  City  Hospital  College  of  Medicine  to  issue  diplomas 
and  confer  degrees;  Adams  v.  Memphis  etc.  R.  R.  Co.,  2  Cold.  660,  hold- 
ing that  the  city  of  Memphis  had  power  to  issue  railroad  aid  bonds  and 
mortgage  the  corporation  real  estate;  Hunt  v.  Memphis  Gas  Light  Co., 
95  Tenn.  141,  31  S.  W.  1007,  holding  a  gas  company  could  execute  a  valid 
mortgage  of  its  property  without  express  authority. 

Sale  by  a  corporation  of  all  its  assets,  and  effect  thereof.    Note,  99 
Am.  Dec.  3S4. 

Jus  disponendi  in  corporations.    Note,  2S  Anu  Dec.  740. 

Corporations.    Note,  103  Am.  St  Eep.  551. 

Implied  power  of  corporations  to  borrow  money  and  to  give  evidence 
of  indebtedness  and  security  therefor.    Note,  111  Am.  St.  Bep.  328. 

When  the  legislature  relieves  a  contract  from  the  imputation  of  illegality 
for  usury,  neither  of  the  parties  to  the  contract  are  in  a  condition  to  insist 
on  this  objection. 

Approved  in  Boyd  v.  Chesapeake  &  0.  Canal  Co.,  17  Md.  200,  affirm- 
ing the  validity  of  mortgages  pledging  the  entire  net  revenues  of  the 
company;  dissenting  opinion  in  Scott  v,  Courtney,  7  Nev.  425,  majority 
holding  that  the  State  law  protecting  keepers  of  licensed  gaming-houses 
from  criminal  prosecution  did  not  enable  gamblers  to  recover  money  won 
at  a  gaming-table. 
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Effect  on  contract  made  void  by  statutory  or  constitutional  provision 
of  subsequent  rejJeal  of  such  provision.  Note,  Ann.  Gas.  1913G, 
1401. 

Necessity  for  corporate  seal  to  notes.    Note^  13  Am.  Dec.  562. 

Miscellaneous.  Cited  in  Talcott  v.  Township  of  Pine  Grove,  1  Plipp. 
177,  Fed.  Cas.  13,735,  as  to  power  of  legislature  to  authorize  municipali- 
ties to  issue  bonds  in  aid  of  railroads. 

21  How.  426-432,  16  I..  Ed.  181,  EASTON  ▼.  SAUSBtJBY. 

By  the  act  of  1822,  these  warrants  must  he  located  within  one  year  from 
AprU  26,  1822. 

Approved  in  Woods  v.  Jackson  Iron  Mfg.  Co.,  1  Holmes,  384,  Fed.  Cas. 
17,993,  as  to  a  statute  of  New  Hampshire,  requiring  the  recording  of  deeds 
of  State  lands,  being  a  condition  precedent;  Bunnel  v.  Stoddard,  4  Fed. 
Cas.  669,  arg^uendo. 

Criticised  and  distinguished  in  Mackay  v.  Easton,  19  Wall.  633,  22 
L.  Ed.  215  (affirming  2  Dill.  43,  44,  Fed.  Cas.  8843),  showing  that  ruling 
did  not  apply  where  the  survey  was  returned  within  the  year;  Gibson  v. 
Chouteau,  39  Mo.  561,  holding  that  the  limit  of  one  year  applied  only  to 
such  acts  as  the  owners  could  themselves  do,  and  not  to  the  action  of  the 
government  officers;  Hammond  v.  Coleman,  4  Mo.  App.  313,  holding  the 
New  Madrid  location  is  not  rendered  void  because  failure  to  return  sur- 
vey to  recorder  within  a  year. 

» 

President  of  the  United  States  has  no  power  to  issue  a  patent  for  land 
of  wliich  the  sale  is  not  authorised  by  law. 

Approved  in  King  v.  M 'Andrews,  111  Fed.  863,  50  C  C.  A.  29,  holding 
patent  to  land  without  jurisdiction  of  Land  Department  may  be  collaterally 
attacked ;  Wright  v.  Roseberry,  121  U.  S.  520,  30  L.  Ed.  1048,  7  Sup.  Ct. 
1000,  holding  that  United  States  patents  for  lands  previously  granted,  re- 
served from  sale  or  appropriated,  are  void;  Doolan  v.  Carr,  125  U.  S. 
625,  628,  31  L.  Ed.  847,  848,  8  Sup.  Ct.  1231, 1233,  holding  that  a  government 
land  patent  may  be  shown  void  by  extrinsic  evidence  of  want  of  author- 
ity for  its  issue;  Knight  v.  U.  S.  Land  Assn.,  142  U.  S.  176,  85  L.  Ed. 
979,  12  Sup.  Ct.  262,  conRrming  the  validity  of  the  patent  title  of  the 
city  and  county  of  San  Francisco  to  the  pueblo  lands;  Lake  Superior 
Ship  Canal  etc.  Co.  v.  Cunningham,  155  U.  S.  374,  39  L.  Ed.  190,  15  Sup. 
Ct.  110,  holding  that  a  release  by  Governor  of  the  State  to  the  United 
States  of  railroad  aid  land  was  void;  Lakin  v.  Dolly,  53  Fed.  336,  holding 
that  the  validity  of  a  United  States  land  patent  may  be  attacked  in  an 
action  of  ejectment;  Northern  Pac.  R.  R.  Co.  v.  Cannon,  54  Fed.  258,  4 
C.  C.  A.  303,  holding  that  if  the  officers  of  the  government  acted  without 
authority  of  law  in  granting  a  mining  patent,  their  acts  were  void;  Gar- 
rard v.  Silver  Peak  Mines,  82  Fed.  583,  holding  that  both  at  law  and  in 
equity,  evidence  is  admissible  to  show  that  a  State  patent  for  saline  land 
was  issued  without  authority;  Parker  v.  Duff,  47  Cal.  562,  holding  that  the 
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officers  of  the  Liand  Department  had  no  authority  to  issue  Chippewa  scrip; 
United  States  v.  Bisel,  8  Mont.  29,  19  Pac.  253,  holding  that  a  school 
section  retained  the  character  of  public  land;  Sherman  y.  Buick,  93  U.  S. 
216;  23  L.  Ed.  851,  holding  that  an  absolute  want  of  power  to  issue  a 
patent  could  be  shown  in  a  court  of  law;  Malin  v.  Harwood,  112  U.  S. 
358,  28  L.  Ed.  667,  5  Sup.  Ct.  177,  the  same  effect  in  an  action  for  infringe- 
ment of  a  patent;  Horsky  y.  Moran,  21  Mont.  354,  53  Pac.  1067,  even  a 
patent  may  be  impeached  for  want  of  authority  in  its  issuance;  dissent- 
ing opinion  in  Doolan  v.  Carr,  125  U.  S.  635,  SI  L.  Ed.  850,  8  Sup.  Ct. 
1236,  that  extrinsic  right  of  proof  of  the  invalidity  of  a  patent  was  limited. 

Zdina  claimed  under  a  Spanish  grant  is  not  open  to  location  under  a  New 
Madrid  certificate.  A  location  made  on  land  subject  to  a  prior  zlglit  is  not 
only  voidable,  but  absolutely  void. 

Approved  in  Mackay  v.  Easton,  19  Wall.  632,  22  L.  Ed.  214  (affirming  2 
Dill.  43,  44,  Fed.  Cas.  8843),  holding  that  a  location  and  patent  which  in- 
terfered with  a  concession  were  void  pro  tanto;  Lake  Superior  Ship  Canal 
R.  R.  etc.  Co.  V.  Cunningham,  44  Fed.  831,  holding  a  certificate  of  with- 
drawal of  lands  to  satisfy  a  grant  to  the  State  void  on  account  of  a  prior 
grant;  Anderson  v.  Bartels,  7  Colo.  263,  3  Pac.  229,  holding  that  a  deed 
to  a  portion  of  the  Denver  town  site  by  the  probate  judge,  executed  to 
one  not  entitled,  must  be  attacked  in  equity. 

Distinguished  in  United  States  v.  Winona  etc.  R.  R.  Co.,  67  Fed.  956, 
15  C.  C.  A.  ,96,  holding  that  certificates  issued  by  the  Land  Department,  of 
l^hds  granted  to  a  railroad  company,  could  not  be  attacked  collaterally; 
New  Dunderberg  Min.  Co.  v.  Old,  79  Fed.  602,  25  C.  C.  A.  116,  holding 
that  a  patent  issijed  by  Land  Department  determined  adverse  mining 
claims,  and  was  not  open  to  collateral  attack;  Gibson  v.  Chouteau,  39  Mo. 
564,  holding  a  patent  cannot  be  declared  void  on  its  face,  when  issued  to 
the  legal  representative  of  the  locator. 

Miscellaneous.  Cited  in  Louisville  etc.  R.  R.  Co.  v.  State,  8  Heisk.  788, 
to  th^  point  of  power  of  taxpayers  to  resist  payment  of  a  tax  to  pay  a 
grant  in  aid  of  a  railway. 

21  How.  432-441,  16  L.  Ed.  162,  McCABTT  ▼.  BOOTS. 

Where  no  consideration  has  passed  between  the  various  drawers  and  in- 
dorsers  of  an  accommodatidn  bill,  they  are  not,  unless  by  special  agreement, 
bound  to  pay  in  equal  proportions  as  sureties. 

Approved  in  Melton  v.  Pensacola  Bank  &  Trust  Co.,  190  Fed.  133,  134, 
111  C.  C.  A.  166,  holding  indorsement  of  note  with  payee's  name  left  blank 
is  no  defense  in  suit  by  bona  fide  holder  before  maturity;  Farmers'  Nat. 
Bank  v.  McCall,  25  Okl.  609,  26  L.  R.  A.  (N.  S.)  217,  106  Pac.  869,  hold- 
ing  fact  that  note  sued  on  was  given  as  security  for  previous  note  is  no 
defense  against  bona  fide  holder;  Gillespie  v.  Campbell,  39  Fed.  726,  5 
L.  R.  A.  700,  holding  that  to  authorize  contribution,  the  undertaking  must 
be  joint;  Post  v.  Tradesmen's  Bank,  28  Conn.  430,  holding  that  both  on 
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a  business  and  an  accommodation  note  the  parties  were  liable  to  each  other 
in  the, order  in  which  their  namels  stand  on  the  paper;  Preston  v.  Gould, 
64  Iowa,  47,  19  K  W.  835,  and  Montgomery  v.  Page,  29  Or.  329,  44  Pac. 
691,  holding  that  the  law  will  imply'  a  contract  of  indemnity  by  the  first 
to  the  second  indorser,  but  this  may  be  varied  by  parol  evidence. 

Accommodation  indorsers  as  cosureties.    Note,  11  Am.  Dec.  792, 

Contribution  between  indorsers.    Note,  42  Am.  Dec.  402. 

Rights  inter  se  of  accommodation  parties  to  commercial  paper.    Note, 
28  L.  R.  A.  (N.  8.)  1040. 

Where  no  agreement  exists  between  the  drawers  and  indorsers  of  an 
accommodation  bill  for  equal  contribution,  an  indorser  who  pays  and  takesj 
np  the  bill  after  maturity  may  assign  it  as  a  collateral  security  for  a  pre- 
existing delt»t,  and  the  assignee  is  a  holder  for  valuable  consideration,  entitled 
to  protection  against  all  the  equities  between  the  antecedent  parties. 

Approved  in  Hamilton  v.  Fowler,  99  Fed.  22,  40  C.  C.  A.  47,  holding 
by  indorsement  of  notes  secured  by  mortgage  on  real  estate  as  collateral 
security  to  debenture  bonds  issued  by  indorser,  the  transferees  become 
bona  fide  holders  for  value;  Brookl3m  City  etc.  R.  R.  Co.  v.  Nat.  Bank  of 
the  Republic,  102  U.  S.  24,  26  L.  Ed.  65,  holding  obligation  attaching  to 
transfer  to  a  bank  of  negotiable  paper  was,  as  collateral  security,  pro- 
tection against  equities  existing  between  the  other  parties,  of  which  the 
bank  had  no  notice;  In  re  Huddell,  12  Fed.  Cas.  799.  afiirming  that  the 
taking  of  a  note  as  collateral  security  for  a  pre-existing  debt  was  a  hold- 
ing for  value;  Wood  v.  Seitzinger,  2  Fed.  285,  and  s.  c,  p.  845,  to  same 
effect;  Manning  v.  McClure,  36  111.  495,  holding  that  the  indorsee  of  a 
negotiable  note  before  maturity,  taking  it  for  a  pre-existing  debt,  is  to 
be  deemed  a  holder  for  value ;  Spencer  v.  Sloan,  108  Ind.  188,  58  Am.  Rep. 
39,  9  N.  E.  152,  holding  that  an  existing  debt  affords  a  sufficient  eonsidr 
eration  for  the  pledge  of  collaterals  as  security  for  its  payment;  Mait- 
land  V.  Citizens'  Bank,  40  Md.  565,  17  Am.  Rep.  628,  holding  that  a  bank 
taking  a  negotiable  promissory  note,  as  collateral  security  for  a  customer's 
indebtedness,  was  a  holder  for  value;  Fair  v.  Howard,  6  Nev.  310,  hold- 
ing that  a  mortgage  to  secure  an  existing  indebtedness,  placed  the  mort- 
gagee in  the  x>osition  of  a  bona  fide  purchaser  for  value;  Cobb  v.  Doyle, 
7  R,  I.  553,  holding  that  a*  negotiable  note,  taken  before  maturity,  and 
without  notice  of  any  equities,  as  security  for  a  pre-existing  debt,  may 
be  enforced  against  prior  parties  unaffected  by  such  equities;  Fant  v.  Mil- 
ler, 17  Qratt.  82,  holding  that  a  bank  taking  accommodation  notes  for 
a  customer's  past,  present  and  future  indebtedness  were  holders  for  value. 

Transfer   of   negotiable   instrument   for   antecedent   debt.    Note,   35 

Am.  Rep.  689. 
Holder  of  bill  or  note  as  collateral  as  bona  fide  holder.    Note,  31 

L.  R.  A.  (N.  8.)  290. 
Presumptive  order  or  liability  among  parties  to  bill  or  note.    Note, 

4  E.  R.  0.  548. 
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'     Accommodation  indorsera  are  not  cosureties  for  one  another,  bonnd  to 
contribute  equally  unless  it  is  so  speclflcally  agreed. 

Approved  in  In  re  McCord,  174  Fed.  75,  holding  knowledge  of  *one  in- 
dorser  that  previous  indorscrs  were  accommodation  indorsers,  in  absence  of 
special  agreement,  does  not  render  them  liable  ratably. 

Miscellaneous.  Vandall  v.  South  San  Francisco  Dock  Co.,  40  Cal.  88, 
evidently  a  miscitation  for  Pearce  v.  Madison  etc.  R.  Co.,  21  How.  441, 
16  L.  Ed.  184. 

21  How.  441-445,  16  L.  Ed.  184,  PEABCE  ▼.  MADISON  ETC.  B.  CO. 

Railroad  company  may  not  establisb  a  steamboat  line  to  run  in  connec- 
tion with  its  road,  unless  authorized  by  their  charter  or  by  law. 

Approved  in  State  v.  Canadian  Pac.  Ry.  Co.,  100  Me.  206,  60  Atl.  902, 
construing  Pub.  Laws  1901,  c.  145,  p.  160,  relating  to  mileage  apportionment 
for  purposes  of  taxing  railroads ;  West  etc.  R.  R.  Co.  v.  Blue  Ridsre  etc. 
Co.,  102  Md.  329,  111  Am.  St.  Rep.  371,  3  L.  R.  A.  (N.  S.)  887,  62  Atl.  355, 
holding  void  contract  whereby  railroad  guarantees  payment  of  interest  and 
dividends  on  bonds  and  stock  of  hotel  company  along  its  line;  Central 
R.  R.  &  Banking  Co.  v.  Smith,  76  Ala.  580,  52  Am.  Rep.  356,  holding  pur- 
chase and  operation  of  a  steamboat  on  the  Chattahoochee  River  ultra  vires ; 
Hoagland  v.  Hannibal  etc.  R.  Co.,  39  Mo.  459,  and  St.  Joseph  v.  Saville, 
39  Mo.  466,  both  holding  that  the  establishment  by  a  railroad  company  of 
a  line  of  steamers  to  run  in  connection  with  the  railroad  was  ultra  vires; 
Marietta  &  C.  R.  Co.  v.  Elliott,  10  Ohio  St.  61,  holding  that  a  contract  to 
subscribe  for  stock  in  a  railroad  company  could  not  be  enforced  when  the 
company  changed  its  name  and  extended  its  corporate  lowers  to  include 
carriage  by  water;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust" Co.,  174  U.  S. 
571,  43  L.  Ed.  1090, 19  Sup.  Ct.  824,  guaranty  of  bonds  by  corporate  officers 
is  void  where  majority  of  stockholders  have  not  consented  as  required  by 
statute. 

Distinguished  in  Getty  v.  Milling  Co.,  40  Kan.  285,  19  Pac.  619,  and  ap- 
parently miscited  as  authority  for  the  proposition  that  a  railroad  company 
may,  under  peculiar  circumstances,  charter  or  purcliase  steamships  in 
connection  with  its  business. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  corpora- 
tions.   Note,  70  Am.  St.  Rep.  159,  172. 
Corporations.    Note,  103  Am.  St.  Rep.  556. 

Corporation  cannot  Tary  from  the  object  of  its  creation,  and  personal 
dealing  with  its  managers  must  take  notice  of  the  limitations  imposed  by 
the  act  of  Incorporation. 

Approved  in  Barron  v.  McKinnon,  196  Fed.  941,  116  C.  C.  A.  483,  holding 
purchase  by  national  bank  of  stock  in  other  corporation  was  voidable  only, 
and  bank  could  pass  title  to  same;  if  sale  was  not  rescinded;  Standard 
Savings  etc.  Assn.  v.  Aldrich,  163  Fed.  220,  20  L.  R.  A.  (N.  S.)  398,  8^ 
C.  C.  A.  646,  holding  person  lending  ihoney  to  corporation  to  pay  with- 
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drawing  stockholders  is  without  remedy  where  corporation  -exceeds  amount 
its  by-laws  permit;  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed. 
742,  68  C.  C.  A.  89,  under  Missouri  statutes  trust  company  cannot  purchase 
all  stock  of  another  corporation  for  purpose  of  controlling  its  manage- 
ment; In  re  S.  P.  Smith  Lumber  Co.,  132  Fed.  622,  corporation  chartered 
for  purpose  of  buying  and  sejling  building  materials  cannot  bind  itself  as 
guarantor  for  performance  of  building  contract  by  another;  Cumberland 
Tel.  etc.  Co.  v.  Evansville,  127  Fed.  191,  holding  under  Indiana  statute  of 
1901  telephone  company  cannot  sell  and  transfer  all  its  property  and  fran- 
chises; Breinig  v.  Sparrow,  39  Ind.  App.  462,  80  N.  E.  38,  holding  where 
railroad  agreed  with  lessee  of  amusement  park  to  aid  in  its  construction, 
it  will  be  liable  jointly  to  contractor  furnishing  such  work;  Timberlake  v. 
Supreme  Commandery,  208  Mass.  421,  36  L.  R.  A.  (N.  S.)  597,  94  N.  E.  ^87, 
irregularities  in  consolidation  of  two  insurance  companies  are  no  defense 
in  suit  against  company  by  policy-holder;  Sturdevant  Bros.  &  Co.  v.  Farm- 
ers' etc.  Bank,  69  Neb.  225,  95  N.  W.  821,  banking  corporation  not  liable 
on  replevin  bond  executed  in  its  name  by  cashier;  Huguenot  Mills  v.  Jemp- 
son,  68  S.  C.  366,  102  Am.  St.  Rep.  678,  47  S.  E.  688,  where  corporation 
which  formed  partnership  with  individual  contracted  to  sell  defendant 
goods  purchased  in  part  with  its  funds,  defendant  in  suit  by  corporation 
in  own  right  and  as  assignee  of  partner  fo»  breach  of  contract  cannot  plead 
partnership  as  ultra  vires ;  Gaston  v.  J.  I^  Campbell  Co.,  104  Tex.  582,  140 
S.  W.  772,  holding  where  vice-president  of  corporation  issued  unauthorized 
note  in  payment  of  debt  of  corporation,  it  was  misuse  of  powers  and  not 
ultra  vires,  so  as  to  offer  defense  against  bona  fide  holder;  Deaton  Grocery 
Co.  V.  International  Harvester- Co.,  47  Tex.  Civ.  273,  105  S!  W.  558,  holding 
guaranteeing  notes  of  third  persons  was  ultra  vires,  and  good  as  defense 
in  suit  against  corporation;  Whaley  v.  Bankers'  Union,  39  Tex.  Civ.  389, 
88  S.  W.  261,  holding  foreign  insurance  company  could  not  consolidate  with 
local  company  so  as  to  apply  its  funds  in  liquidating  debts  of  second  cor- 
I)oration;  dissenting  opinion  in  Moorshead  v.  United  Rys.  Co.,  119  Mo. 
App.  628,  96  S.  W.  289,  majority  holding  street  railroad  leasing  its  property 
and  franchises  to  another  company  is  not  liable  for  injury  to  passenger 
resulting  from  negligence  of  employees  of  lessee;  Zabriskie  v.  Cleveland, 
C.  &  C.  R.  Co.,  23  How.  398,  16  L.  Ed.  497,  holding  that  the  guaranteeing 
by  a  railroad  company  of  bonds  issued  by  another  company  was  valid; 
Pennsylvania  R.  R.  Co.  v.  St.  Louis  etc.  R.  Co.,  118  U.  S.  308,  30  L.  Ed.  91, 
6  Sup.  Ct.  1102,  holding  that  a  railroad  company  cannot  lease  its  road  and 
franchises  for  a  long  term  in  another  company  nor  take  such  a  lease;  s.  c, 
p.  316,  30  L.  Ed.  94,  6  Sup.  Ct.  1106,  holding  that  a  guaranty  of  obligations 
of  a  lease  of  another  company  is  void,  unless  authorized  by  charter  or 
statute;  Central  Transp.  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  41,  35  Ii.  Ed. 
62,  11  Sup.  Ct.  481,  holding  that  a  car  construction  company,  authorized  to  ' 
let  cars  to  other  companies, -could  not  contract  for  the  lease  of  its  entire 
business  for  a  long  term ;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174 
U.  S.  571,  43  L.  Ed.  1090,  19  Sup.  Ct.  82^  holding  guaranty  of  corporate 
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bonds,  lacking  the  consent  of  required  number  of  stockholders,  void,  except 
in  bona  fide  hands;  McCormick  v.  Market  Bank,  165  U.  S.  550,  41  L.  Ed» 
821,  17  Sup.  Ct.  436,  holding  that  a  national  bank  cannot  contract  for  a 
lease  of  offices  before  duly  authorized  to  commence  business;  California 
Bank  v.  Kennedy,  167  U.  S.  368,  369,  42  L.  Ed.  201,  17  Sup.  Ct.  834,  hold- 
ing national  bank^  cannot  purchase  or  subscribe  to  stock  of  another  cor- 
poration; Talcott  V.  Pine  Grove,  1  Flipp.  150,^  Fed.  Cas.  13,735,  holding  that 
in  the  absence  of  some  constitutional  provision,  the  legislature  ma}' 
authorize  municipalities  to  issue  bonds  in  aid  of  railroads;  State  Ins.  Co. 
V.  Redmond,  1  McCrary,  310,  3  Fed.  766,  holding  that  a  subscription  for 
stock  without  the  payment  required  by  charter  created  no  binding  obliga- 
tion ;  Market  Bank  of  Troy  v.  Smith,  16  Fed.  Cas.  758,  holding  that  a  bank 
cannot  make  a  contract  reserving  interest  at  a  rate  exceeding  that  allowed 
by  law;  Andrews  v.  Youngstown  Coke  Co.,  39  Fed.  354,  holding  that  a  bill 
in  equity  by  one  of  the  contracting  parties  will  not  lie  to  compel  execution 
by  two  managers  of  a  contract  with  an  association,  signed  by  one  manager, 
on  the  ground  of  mistake;  Louisville  Trust  Co.  v.  Louisville  etc.  R.  Co.,  75 
Fed.  450,  456,  22  C.  C.  4.  378  (overruling  Louisville  etc.  R.  Co.  v.  Ohio 
Valley  Imp.  etc.  Co.,  69  Fed.  435,  439),  as  to  the  knowledge  imputable  to 
the  acceptor  of  the  guaranty  of  a  corporation;  Forest  v.  St.  Francis  Levee 
Dist.,  77  Fed.  561,  holding  void  a  contract  made  by  the  board  of  the  corpo- 
ration for  the  construction  of  a'  levee,  without  the  observation  of  the  pre- 
liminaries imposed  by  the  act;  Central  Trust  Co.  v.  Columbus  etc.  R.  Co., 
87  Fed.  821,  affirming  power  of  a  mining  corporation  to  mortgage  its  prop- 
erty to  secure  the  bonds  to  be  issued  by  the  transportation  company;  Bar- 
bour County  V.  Horn,  48  Ala.  573,  574,  holding  the  acceptance  of  a  bond 
by  the  county  commissioners,  on  the  construction  of  a  bridge,  not  being 
a  toll  bridge,  was  ultra  vires ;  Chicago  v.  Cameron,  120  111.  456, 11  N.  E.  902, 
holding  that  the  employment  of  a  company's  bonds  for  the  payment  of 
debts  of  other  corporations  was  a  breach  of  trust  and  void;  Durkee  v. 
People,  155  111.  362,  40  N.  E.  629,  holding  that  a  contract  by  a  railroad 
corporation  for  the  purchase  of  a  railroad,  to  be  paid  for  partly  in  bonds 
carrying  a  power  to  vote  at  stockholders'  meetings,  was  ultra  vires  and 
void;  Voris  v.  Star  City  B.  &  L.  Assn.,  20  Ind.  App.  644,  50  N.  E.  783, 
holding  that  a  guarantor  of  school  warrants,  sold  by  him  to  a  building  and 
loan  association  for  his  own  benefit,  is.  estopped  from  pleading  ultra  vires 
of  the  buyer;  note  to  Charleston  etc.  Turnpike  Co.  v.  Willey,  16  Ind.  36, 
arguendo,  per  counsel,  that  directors'  powers  were  limited  by  the  charter; 
Tippecanoe  Co.  v.  Lafayette  etc.  R.  Co.,  50  Ind.  97,  holding  that  a  contract 
by  directors  of  a  railroad  company  for  lease  for  a  long  term,  to  anpther 
company,  of  the  exclusive  right  to  a  portion  of  its  road,  was  ultra  vires; 
Hull  V.  Marshall  County,  12  Iowa,  162,  holding  that  a  party  dealing  with 
a  county  judge  in  an  issue  of  county  bonds  must  at  his  peril  ascertain  if 
the  authority  existed;  Maddox  v.  Graham,  2  Met.  (Ky.)  72,  holding  that 
under  the  statute  of  1851  municipal  bonds  to  secure  stock  in  a  railroad 
company  were  valid;  New  Orleans  etc.  S.  S.  Co.  v.  Ocean  Dry  Dock  Co., 
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28  La.  Ann.  174,  26  Am.  Rep.  91,  holding  the  dock  company  could  not 
subscribe  for  stock  in  the  steamship  company;  Franklin  Co.  v.  Lewistoii 
Savings  Bank,  68  Me.  ^46,  28  Am.  Bep.  11,  holding  a  savings  bank  had  no 
anthority  to  purchase  stock  in  another  company,  with  borrowed  money, 
and  to  bind  the  credit  of  the  bank  for  the  loan;  Richardson  v.  Sibley,  11 
Allen,  72,  87  Am.  Dec.  705,  holding  that  a  mortgage  of  its  property  by  a 
street  railroad  company,  not  authorized  by  its  charter,  was  void;  Davis 
Y.  Old  Colony  R.  R.  Co.,  131  Mass.  260,  41  Am.  Bep.  223,  holding  that 
neither  a  railroad  nor  a  musical  instrument  manufacturing  company  could 
^  guarantee  the  expenses  of  a  musical  festival;  Morris  etc.  R.  Co.  v.  Sussex 
R.  Co.,  20  N.  J.  Eq.  564,  holding  that  an  agreement  between  two  railroad 
companies  for  division  of  profits  on  future  extensions  and  branches  was 
void;  Treadwell  v.  Commissioners,  11  Ohio  St.  192,  applying  the  principle 
to  the  issue  of  bonds  by  a  board  of  county  commissioners  for  a  subscription 
to  railway  stock;  Kilbreth  v.  Bates,  38  Ohio  St.  197,  holding  that  a  bill 
discounted  at  a  higher  rate  than  allowed  by  the  charter  of  the  discounter 
was  void ;  Bank  of  Chattanooga  v.  Bank  of  Memphis,  9  Heisk.  416,  holding 
that  creditors  of  an  insolvent  bank,  whose  debts  were  created  under  the 
lawful  power  given  by  the  charter,  are  preferred  to  claimants  under  a 
contract  ultra  vires ;  Allen  v.  Long,  80  Tex..  267,  26  Am.  St.  Bep.  739,  16 
S.  W.  46,  holding  the  same  principle  of  ultra  vires  applied  to  joint-stock 
companies,  whether  properly  incorporated  or  not;  Fitzhugh  v.  Franco- 
Texas  Land  Co.,  81  Tex.  313,  16  S.  W.  1080,  holding  that  a  corporation 
empowered  to  sell  lands  for  cash  or  credit  could  not  accept  a  written 
promise  to  be  discharged  in  anything  but  money;  Whitney  v.  First  Nat. 
Bank,  50  Vt.  400,  28  Am.  Bep.  510,  holding  that  national  banks  could 
not  receive  money  on  deposit  as  bailee;  Silliman  v.  Fredericksburg  etc. 
R.  Co.,  27  Gratt.  130,  holding  that  purchasers  of  bonds  issued  by  a  com- 
pany whose  franchise  was  forfeitable  if  the  road  were  not  built  were 
affected  with  such  knowledge;  Veeder  v.  Town  of  Lima,  19  Wis.  297,  hold- 
ing that  failure  to  post  election  notices  invalidated  bonds  issued  by  town 
supervisors  for  a  subscription  to  a  plank-road  company ;  dissenting  opinion 
in  Bissel  v.  The  Railroad  Cos.,  22  N.  Y.  304,  majority  holding  that  a  pas- 
senger injured  on  a  road  jointly  operated  by  two  companies  was  entitled 
to  recover  damages  for  negligence  from  both;  Ehrman  ▼.  Union  Central 
Life  Ins.  Co.,  35  Ohio  St.  341,  majority  holding  that  in  an  action  on  a 
note  taken  over  as  part  of  the  assets,  on  the  purchase,  by  an  insurance 
company,  of  the  business  of  another  company,  the  defense  of  ultra  vires 
in  the  purchase  was  no  defense;  Boston  etc.  R.  R.  Co.  v.  New  York  etc. 
R.  R.  Co.,  13  R.  I.  273,  majority  holding  (the  dissenting  judge  agreeing 
on  this  point,  Bee  p.  277)  that  an  agreement  for  amalgamation  of  two 
companies  not  authorized  by  their  charters  was  ultra  vires  and  invalid; 
Marbury  v.  Kentucky  Union  Land  Co.,  62  Fed.  346,  10  C.  C.  A.  393,  power 
of  secnring  steamboat  connection  by  a  guaranty  was  implied  in  the  power 
of  owning  and  running  a  steamboat;  Hazelhurat  v«  Savannah  etc.  R.  Co., 


21  How.  441-445  NOTES'  ON  U.  S.  REPORTS.  192 

43  Ga.  54,  -discussing  question  whether  ultra  vires  acts  of  corporate  officers 
could  be  ratified  by  consent  or  acquiescence  of  shareholders;  Aurora  v. 
West,  22  Ind.  518,  as  to  distinction  between  corporate  acts  as  affecting 
third  persons;  Bissel  v.  The  Railroad  Cos.,  22  N.  Y.  278,  discussing  effect 
of  a  contract  to  carry  a  passenger  over  a  railroad  jointly  operated  by  two 
companies,  on  right  of  recovery  from  both  for  negligence  of  their  servants. 

Qualified  in  Campbell  v.  Argenta  etc.  Min.  Co.,  61  Fed.  4,  holding  that 
where  a  contract  is  within  the  corporate  power,  a  defect  in  proceedings 
renders  it  voidable  only;  Mayor,  etc.,  v.  Baltimore  &  0.  R.  Co.,  21  Md. 
75,  holding  that  where  a  corporation  is  authorized  to  borrow,  it  may  take 
and  give  mortgages;  Brown  V.  Winnisimmet  Co.,  11  Allen,  331,  holding 
that  a  ferry  company  might  own  steam  ferry-boats  and  might  contract 
for  the  lease  to  the  government  of  a  boat  not  required  for  its  business. 

Distinguished  in  Tod  v.  KentuckV  Union  Land  Co.,  57  Fed.  51,  holding 
that  if  a  company  became  the  sole  stockholder  of  another  company,  it 
might,  guarantee  the  payment  of  its  securities ;  Hill  v.  Nisbet,  100  Ind. 
349,  holding  that  a  railroad  corporation,  authorized  to  acquire  the  rights 
of  other  corporations,  may  purchase  stock  in  such  corporations;  L.  D. 
George  Lumber  Co.  v.  Daugherty,  214  Fed.  962,  131  C.  C.  A.  254,  holding 
that  although  consolidation  of  two  corporations  was  irregular  and  void, 
corporation  could  not  set  this  up  as  against  creditors. 

What  business  railroad  company  may  conduct  as  incidental  to  main 

business.    Note,  4  Ann.  Gas.  910. 
Implied  power  of  railroad  company  to  engage  in  transportation  by 

means  other  than  its  railway.    Note,  6  B.  B>.  0.  791. 

Unless  authorized  by  their  charter,  railroad  corporations  cannot  con- 
solidate and  carry  on  business  under  one  management,  or  subject  the  capital 
of  one  to  the  liabilities  of  the  other. 

Approved  in  Jones  v.  Missouri-Edison  Electric  Co.,  135  Fed.  156,  con- 
solidation of  corporations  under  Mo.  Rev.  Stats.  1899,  §  1334,  not  invali- 
dated by  fact  that  one  of  corporations  was  itself  created  by  prior  con- 
solidation; Mackintosh  v.  Flint  &  P.  M.  R.  Co.,  34  Fed.  615,  holding  a 
corporation  could  not  absorb  another  by  purchase  of  its  stock  without 
legislative  authority;  Central  R.  Co.  v.  Collins,  40  Ga.  636,  holding  the 
company  was  not  authorized  to  buy  a  single  share  in  the  stock  of  another 
company;  Singleton  v.  Southwestern  R.,  70  Ga.  467,  48  Am.  Rep.  575, 
holding  a  railroad  corporation  could  not,  without  special  authority,  sell, 
mortgage  or  lease  its  franchise  or  property;  American  Loan  &  Trust  Co. 
V.  Minnesota  &  N.  W.  R.  Co.,  157  111.  651,  654,  42  N.  E.  156,  157,  holding 
invalid  right  of  way  contracts  and  a  trust  deed  made  by  an  assumed, 
but  not  legally  consolidated  company ;  Gulf  etc.  R.  R.  Co.  v.  Newell,  73  Tex. 
338,  15  Am.  St.  Rep.  791,  11  S.  W.  343,  holding  ownership  alone  does  not 
operate  a  consolidation ;  North  Side  R.  R.  Co.  v.  Worthington,  88  Tex.  570, 
5S  Am.  St.  Rep.  783,  30  S.  W.  1057,  holding  that  two  corporations  formed 
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for  independent  purx>oses  could  not  become  surety,  one  for  the  other,  for 
a  loan. 

Acceptance  of  legislative  amendments  to  corporate  charter.    Note,  53 
Am.  Dec.  466. 

Railroad  corporation's  x)ower  to  transfer  its  franchises  or  property. 
Note,  75  Am.  Dec.  549. 

Consolidation  of  corporations.    Note,  79  Am.  Dec.  423. 

Right  of  corporations  to  consolidate  in  absence  of  legislative  anthority. 
Note.  Ann.  Oas.  1913A,  1192,  1193. 

Right  of  corporations  to  consolidate.    Note,  52  L.  B.  A.  370,  390. 

Railroad  company  is  not  liable  on  notes  given  for  a  steamboat  pnrcliased 
and  used  by  it,  and  nmnlng  in  connection  witli  its  road,  where  Its  purchase 
is  ultra  vires. 

Approved  in  Anderson  v.  War  Eagle  etc.  Min.  Co.,  8  Idaho,  803,  72  Pac. 
674,  applying  rule;  De  La  Vergne  Co.  v.  German  Savings  Inst.,  175  U.  S. 
58,  44  L.  Ed.  71,  20  Sup.  Ct.  25,  holding  in  action  upon  contract  by  cor- 
poration to  purchase  stock  in  another  corporation  for  purpose  of  controlling 
its  management,  ultra  vires  is  good  defense ;  First  Nat.  Bank  v.  American 
Nat.  Bank,  173  Mo.  160,  72  S.  W.  1061,  holding  when  national  bank  enters 
into  contract  which  is  beyond  its  powers  it  cannot  be  estopped  from  plead- 
ing ultra  vires  by  performance  of  contract  by  other  party;  White  v.  Bank, 
66  S.  C.  504,  ^5  S.  E.  ^9,  holding  corporation  chartered  under  general  laws 
prohibiting  use  of  its  funds  directly  or  indirectly  in  banking  operations 
is  not  liable  to  creditors  of  bank  on  stock  subscribed  and  paid  for  by  such 
corporation,  on  which  it  has  collected  dividends ;  Franklin  Co.  v.  Lewiston 
Institute  of  Savings,  68  Me.  46,  28  Am.  Rep.  12,  holding  that  notes  given 
by  bank  trustees  for  an  ultra  vires  loan  would  not  be  allowed  as  a  claim 
in  the  bank's  insolvency;  Davis  v.  OJd  Colony  R.  R.  Co.,  131  Mass.  268, 
41  Am.  Rep.  231,  holding  that  an  action  would  not  lie  on  ultra  vires  guar- 
anties given  by  a  railroad  company  and  a  musical  instrument  manufactur- 
ing company  for  the  expenses  of  a  musical  festival;  Greenville  Compress 
V.  Planters'  Compress  etc.,  70  Miss.  676,  35  Am.  St.  Rep.  684,  13  South. 
881,  holding  that  by  proceeding  in  a  proper  court,  one  of  the  parties  to 
an  ultra  vires  contract  may  recover  to  the  extent  of  the  benefit  received 
by  the  other;  Kilbreth  v.  Bates,  38  O^io  St.  199,  holding  that  an  action 
was  not  sustainable  on  notes  discounted  by  a  corporation  at  a  rate  for- 
bidden by  its  charter;  Adams  &  Westlake  Co.  v.  Deyette,  8  S.  D.  128,  69 
Am.  St.  Rep.  757,  65  N.  W.  474,  holding  that  confessed  judgments  on 
jiromissory  notes,  made  ulbra  vires,  were  void. 

Distinguished  in  Pittsburgh  etc.  Ry.  Cos.  v.  Keokuk  Bridge  Co.,  .131  U.  S. 
385,  83  L.  Ed.  162,  9  Sup.  Ct.  774,  sustaining  a  contract  by  a  railroad  com- 
pany to  pay  for  the  use  of  a  bridge  constructed  by  another  company,  with 

which  its  road  connected* 
y— 18     • 
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Implied  power  of  corporations  to  borrow  money  and  to  give  evidence 
of  indebtedness  and  security  therefor.  Note,  111  Am.  St.  Rep.  312, 
317. 

Estoppel  of  corporation  to  set  np  nltra  vires.    Note,  20  L.  B.  A.  771. 

In  suit  hj  an  Indorsee,  on  notes  unlawfully  executed  by  railroad  corpora- 
tion \ln  nltra  vires  purchase  of  steamboat,  the  fact  that  the  railroad  actually 
received  and  used  the  boats  does  not  help  plaintiff's  case.  His  case  against 
the  railroad  falls  If  the*corporation  was  without  power  to  make  the  contract. 

Approved  in  Boyd  v.  Mill  Creek  School  Township,  124  Ind.  195,  24  N.  E. 
662,  holding,  in  an  action  by  assignee  to  recover  the  value  of  goods  sold 
to  the  township,  the  only  question  was  as  to  his  right  to  recover  on  the 
contract  sued  on. 

Distinguished  in  Hutchinson  v.  Western  &  A.  R.  Co.,  6  Heisk.  636,  as 
not  Applying  in  an  action  ex  delicto,'  holding  the  company  could  not  set 
up  defense  of  ultra  vires. 

21  How.  445-451,  16  L.  Sd*  185,  UNITED  STATES  ▼.  FOSSATT. 

Case  will  be  advanced  on  the  docket  only  where  the  question  in  dispute 
win  embarrass  the  operations  of  the  government  while  It  remains  unsettled. 

Cited  in  Hoge  v.  Richmond  R.  Co.,  93  U.  S.  2,  23  L.  Ed.  781,  holding 

^that  preference  will  not  be  given  to  cases  in  which  the  execution  of  the 

revenue  laws  of  a  State  is  enjoined,  unless  brought  within  the  rule ;  Spratt 

V.  Jacksonville,  29  Fla.  178,  10  South.  735,  refusing  to  advance  a  suit  to 

have  city  taxes  declared  illegal  unless  brought  under  the  rule. 

After  a  case  Is  returned  to  a  lowet  court  by  mandate,  there  is  no  appeal, 
except  from  the  final  decision  of  that  court,  and  In  case  lower  court  dlsobeya 
or  mistakes  the  mandate,  mandamus  will  lie. 

Approved  in  Metcalf  v.  City  of  Watertown,  68  Fed.  861,  16  C.  C.  A. 
37,  holding  that  where  the  mandate  left  the  amount  of  the  judgment  to  be 
fixed  by  the  Circuit  Court,  and  the  rate  of  interest,  its  decision  was  subject 
to  review. 

All  private  land  claims  In  CaUf  omla  were  submitted  by  Congress,  by  act 
of  liarch  3,  1851,  to  certain  commissioners,  whose  decisions  were  subject  to 
review  In  the  District  and  Supreme  Courts. 

Approved  in  De  Guyer  v.  Banning,  3  Cal.  Unrep.  326,  25  Pac.  254,  hold- 
ing survey  or  making  survey  in  accordance  with  decree  could  not  Volun- 
tarily exclude  land  coming  within  said  boundaries;  Botiller  v.  Dominguez,. 
130  U.  S.  252,  32  L.  Ed.  980,  9  Sup.  Ct.  529,  holding  that  confirmation,  un- 
der act,  is  essential  to  any  title  to  land  in  California  dependent  on  Spanish 
or  Mexican  grants;  Bouldin  v.  Phelps,  12  Sawy.  311,  30  Fed.  559,  holdings 
that  an  inchoate  grant  required  confirmation  under  the  act;  Estrada  v. 
Murphy,  19  Cal.  269,  holding  that  the  statutory  provision  for  presentation. 
of  land  claims  in  California  was  obligatory;  Mintum  v.  Broweri  24  Cal^ 
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670,  holding  that  the  Peralta  grant  in  Alameda  county  required  no  con- 
firmation ;  Chavez  v.  De  Sanchez,  7  N.  M.  71,  32  Pac.  141,  holding  that  the 
principle  appHed  to  lands  in  New  Mexico;  Bajorques  v^IJnited  States,  2 
Fed.  Cas.  432,  holding  parties  might  make  objections  to  the  survey,  might 
take  testimony  and  be  heard  in  support;  dissenting  opinion  in  Valentine  v. 
Sloss,  103  Cal.  222,  37  Pac.  410,  majority  holding  that  the  District  Court 
had  no  jurisdiction  over  a  survey  approved  by  the  surveyor-general  before 
act  of  June  14,  1860. 

Qualified  in  United  States  v.  Sepulveda,  1  Wall.  106,  17  L.  Ed.  570, 
holding  the  act  of  1851  did\noi  give  any  power  to  the  District  Court  over 
the  execution  of  the  decrees  of  the  board  of  commissioners  nor  to  revise 
surveys  made  by  the  surveyor-general. 

Distinguished  in  Mott  v.  Smith,  16  Cal.  548,  holding  that  unless  the  sur- 
vey was  contested  before  the  District  Court,  the  approval  of  the  officers 
designated  was  final. 

In  affirming  a  claim  to  be  valid,  under  Spanish  grant  and  Mexican  treaty, . 
the  court  decides  that  ownership  and  possession  of  land  of  definite  boundaries 
lightfully  attach  to  the  grantee. 

Approve  in  Leese  v.  Clark,  18  Cal.  571,  holding  that  a  patent  on  all 
inrisdictional  matters  of  fact  and  law  imported  absolute  verity. 

Object  of  the  Judicial  inquiry  into  private  lahd  claims,  to  be  made  by 
the  District  Court,  under  act  of  March  3,  1861,  was  to  authenticate  titles, 
and  inclnded  questions  of  extent,   quantity,   location,   boundary   and   legal 
opeiatlon;  the  power  of  the  court  did  not  terminate  until  the  issue  of  a  patent 
confoimably  to  the  decree. 

Approfed  in  Gwin  v.  United  States,  184  U.  S.  672,  46  L.  Ed.  745,  22 
Snp.  Ct.  528,  determining  jurisdiction  on  appeal  from  decision  of  District 
Court  ascertaining  title  to  land  grants  in  California;  United  States  v. 
Peralta,  99  Fed.  628,  629,  holding  after  Land  Department  has  issued  patent 
to  California  grant  in  conformity  to  decree  of  court  confirming  grant  such 
eouii  cannot  entertain  petition  to  compel  issuance  of  patent  in  accordance 
with  different  survey;  Castro  v.  Hendricks,  23  How.  442, 16  L.  Ed.  577,  hold- 
ing that  in  claims  where  no  judicial  questions  arose,  the  decision  of  the  com- 
missioner of  the  land  office  to  refuse  to  issue  a  patent  could  not  be  con- 
trolled by  the  Circuit  Court;  United  States  v.  Halleck,  1  Wall.  453,  17 
L.  Ed.  667,  affirming  the  power  of  the  District  Court  to  supervise  surveys 
of  confirmed  claims ;  More  v.  Steinbach,  127  U.  S.  82,  32  L.  Ed.  55,  8  Sup. 
Ct.  1071,  holding  that  a  claimant  under  a  Mexican  grant,  bringing  his 
claim  before  the  board  of  commissioners,  is  estopped  from  disputing  the 
competency  of  the  board;  Dominguez  De  Guyer  v.  Banning,  167  U.  S.  737, 
738,  42  L.  Ed.  344,  17  Sup.  Ct.  942,  holding  the  District  Court  could  compel 
the  surveyor-general  to  make  a  survey  conforming  to  the  decree;  Bissell  v. 
Henshaw,  1  Sawy.  562,  Fed.  Cas.  1447,  holding  that  where  a  survey  had 
been  made  and  returned  into  the  District  Court,  that  court  retained  juris- 
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diction;  United  States  v.  Folsom,  7  Sawy.  602,  603,  606,  Fed.  Gas.  15,i27, 
holding  it  was  the  duty  of  the  District  Court  in  all  cases  of  objection  to 
a  survey  to  direct  its  return;  United  States  v.  Re  Rodriguez,  7  Sawy.  624, 
633,  634,  635,  (637,  Fed.  Cas.  14,950,  on  object  of  act  qf  1860,  to  enable  the 
District  Court  to  enforce  fulfillment  oi  its  decree  by  the  surveyor;  United 
States  V.  Castro,  25  Fed.  Cas.  330,  holding  that  a  graflt  must  be  confined 
to  the  actual  quantity  stated;  United  States  v.  Folsom,  25  Fed.  Cas.  1132, 
holding  that  a  final  decree  could  not  be  waived  to  make  the  location  more 
correct;  United  States  v.  Peralta,  27  Fed.  Cas.  503,  504,  holding  that* words 
"more  or  less" 'had  no  place  in  the  United  States  system  of  survey;  United 
States  V.  Rico,  27  Fed.  Cas.  807,  holding  that  the  powers  of  District  Court 
after  final  decree  were  limited  to  reviewing  and  correcting  the  survey; 
United  States  v.  Semple,  27  Fed.  Cas.  1020,  holding  an  order  for  a  survey 
left  the  case  still  pending;  United  States  v.  Sutter,  27  Fed.  Cas.  1372, 
holding  that  conveyances  by  the  grantee  estopped  him  from  floating  the 
grant  to  any  other  portion  of  the  tract ;  The  Fpssat  Case,  2  Wall.  704,  706, 
713,  17  L.  Ed.  747,  748,  750;  further  litigation  of  same  matter  as  principal 
case ;  Thompson  v.  Los  Angeles  F.  &  M.  Co.,  180  U.  S.  78,  45  L.  Ed.  435, 
21  Sup.  Ct.  291;  arguendo. 

Under  the  act  of  March  3,  1861,  the  Supreme  Court  revises  decrees  of  the 
District  Court,  not  final  under  the  judiciary  act  of  1789.  A  decree  ascertain- 
ing the  authenticity  of  claimant's  title,  leaving  questions  of  boundary  and 
location  for  subsequent  settlement,  is  reviewable  as  a  final  decree. 

Approved  in  United  States  v.  De  Rodriguez,  7  Sawy.  631,  Fed.  Cas. 
14,950,  showing  that  the  action  of  the  Supreme  Court  on  a  final  decree 
did  not  establish  the  location;  United  States  v.  Hoppe,  26  Fed^  Cas.  372, 
afiirming  power  of  District  Court  to  review  a  survey. 

Miscellaneous.  Cited  in  United  States  v.  Beebe,  4  McCrary,  18,  17  Fed. 
41,  on  effect  of  voluntary  appearance  of  the  United  States  in  a  court  of 
justice;  Delgado  v.  Chavez,  5  N.  M.  648,  25  Pac.  948,  on  general  purposes 
for  which  the  writ  of  mandate  would  lie, 

21  How.  451-456,  16  L.  Ed.  188,  STTJEGIS  v.  CLOUGH. 

In  case  of  two  tugs  approaching  a  tow,  each  has  a  right  to  move  as  fast 
as  it  can,  in  order  to  obtain  precedence,  and  each  has  a  right  to  es^^ect  the 
other  will  pursue  the  customary  and  proper  course  in  navigating. 

Approved  in  The  Jesse  Spaulding,  50  Fed.  585,  when  two  tugs  chase  a 
tow,  both  may  go  at  full  speed,  but  the  leading  vessel  is  entitled  to  hold 
her  course. 

Miscellaneous.  Cited  in  Steamboat  Belfast  v.  Boon,  41  Ala.  63,  on  gen- 
eral question  of  admiralty  jurisdiction  in  enforcement  of  shipper's  lien. 

21  How.  456-460,  16  L.  Ed.  189,  WESTERN  TELEGBAPH  GO.  ▼.  MAGNETIC 
TEUBG&APH  CO. 

Not  cited. 
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21  How.  460-463,  16  L.  Ed.  191,  WE8TBRN  TEL.  CO.  v.  PEKNIMAN. 
Not  cited. 

21  How.  46a-481,  16  L.  Ed.  192,  00NVEB8E  y.  UNITED  STATSa 

Various  laws  on  the  same  subject  matter  must  be  taken  together  and 
construed  In  connection  with  each  other. 

Approved  in  Northern  Pac.  R.  Co.  v.  Earned,  2  N.  D.  359,  51  N.  W.  400, 
as  to  the  joint  resolution  of  May  31, 1870  (16  Stat.  378),  and  the  act  under 
which  the  corporation  was  organized. 

Expired  on  repealed  statute  in  p^ri  materia  as  aid  to  construction  of 
*   statute.    Note,  Ann.  Oas.  1915B,  626. 

Head  of  department  of  the  government  has  no  discretion  to  allow  an^ 
official  with  a  fixed  sala,nr  any  extra  credit,  unless  for  service  required  by 
existing  laws,  and  for  which  the  remuneration  is  fixed  by  law. 

Approved  in  United  States  v.  Evaip,  4  Mackey  (D.  C),  283,  holding 
superintendent  of  public  buildings  could  not  recover  extra  compensation 
for  acting  as  disburser  of  moneys  used  in  construction  of  new  building; 
Atchison  etc.  Ry.  Co.  v.  McFarland,  31  Okl.  115,  Ann.  Oas.  1913D,  577,  39 
L.  B.  A.  (N.  8.)  81,  120  Pac.  560,  holding  attorney  appearing  specially  in 
case  account  of  disqualification  of  county  attorney  is  not  entitled  to  com- 
pensation in  absence  of  contract ;  United  States  v.  Shoemaker,  7  Wall.  342, 
19  L.  Ed.  81,  rejecting  claim  by  collector  of  customs  for  disbursing  custom- 
house and  marine  hospital  building  fund;  Hall  v.  United  States,  91  U.  S. 
565,  23  L.  Ed.  448,  disallowing  claim  of  collector  <rf  internal  revenue  for 
defending  action  on  his  official  bond;  MuUett's  Administratrix  v.  United 
States,  150  U.  S.  570,  87  L.  Ed.  1186,  14  Sup.  Ct.  192,  rejecting  claim  of 
supervising  architect  of  the  treasury  for  preparing  designs  and  working 
drawings  for  the  State,  war  and  navy  departments;  The  Anna,  Blatchf. 
Pr.  340,  Fed.'  Cas.  402,  rejecting  claim  of  United  States  district  attorney 
for  services  in  prize  cases;  United  States  v.  Austin,  2  Cliff.  334,  339,  Fed. 
Cas.  14,480,  allowing  claim  of  collector,  under  act  of  June  12,  1858,  as 
disbursing  agent  for  the  construction  of  a  marine  hospital,  and  for  light- 
house purposes ;  United  States  v.  Harsha,  56  Fed.  955,  6  C.  C.  A.  178,  con- 
struing Revised  Statutes,  section  1763,  holding  that  clerk  of  the  Circuit 
Court  may  also  be  elerk  of  the  Circuit  Court  of  Appeals ;  Weed  v.  Unit*ed 
States,  65  Fed.  402,  and  s.  c,  82  Fed.  422,  allowing  claim  of  United  States 
district  attorney  for  fees  for  examining  and  making  an  abstract,  but  not 
for  passing  on  the  title ;  MfDonald  v.  United  States,  66  Fed.  259,  rejecting 
claim  of  a  clerk  in  the  office  of  the  district  attorney,  after  his  employment, 
was  canceled'  for  services  as  assistant  district  attorney ;  Brophy  v.  Marble, 
118  Mass.  552,  rejecting  claim  of  inspector  of  petroleum,  for  services  as  as- 
sistant engineer,  after  the  date  of  his  appointment;  In  re  Lease,  4  Ohio 
C.  C.  5,  rejecting  claim  of  sheriff  for  extra  compensation  for  feeding  pris- 
oners beyond  that  fixed  by  statute. 
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Distingnislied  in  James  t.  Cammaek,  139  Ky.  231,  239,  129  S.  W.  585, 
587,  allowing  extra  compensati5n  to  circuit  ^'udges  sitting  as  special  judges ; 
State  V.  Vasaly,  98  Minn.  49,  107  N.  W.  819,  holding  city  attorney  entitled 
to  extra  compensation  for  services  rendered  in  special  case;  State  v.  Bar- 
ton, 88  Neb.  585,  130  N.  W.  263,  holding  member  of  board  of  education 
could  claim  extra  compensation  for  acting  as  secretary;  dissenting  opinion 
in  James  v.  Cammack,  139  Ky.  239,  129  S.  W.  587,  majority  allowing  extra 
compensation  to  circuit  judges  sitting  as  special  judges. 

Secretary  of  Treasury  may  appoint  one  collector,  or  a  separate  agent, 
tp  purchase  l^thouse  supplies  for  the  whole  country,  and  to  make  the  neces- 
sary disbursements.    A  revenue  officer  so  employed,  so  far  as  his  services 
were  performed  for  other  districts,  and  so  far  as  the  duties  are  foreign  to 
his  official  duties,  is  entitled  to  the  agent's  compensation. 

Approved  in  Warner  v.  Auditor-General,  129^  Mich.  654,  89  N.  W.  593, 
holding  Pub.  Acts  1901,  No.  171,  relative  to  salaries  of  officers  constituting 
board  of  auditors,  is  unconstitutional;  Merzbach  v.  Mayor  etc.  of  New 
York,  163  N.  Y.  22,  57  N.  E.  98,  holding  employee  in  district  attorney's 
office  is  entitled  to  notary's  fees  for  services  rendered  city  at  district  attor- 
ney's request;  State  v.  Grant,  12  Wyo.  11,  73  Pac.  473,  on  death  of  Gov- 
ernor during  term  of  office.  Secretary  of  State  is  entitled  to  gubernatorial 
salary  as  well  as  his  own,  for  acting  as  Governor;  Gaussen  v.  United 
States,  97  U.  S.  592,  24  L.  Ed.  1010  (affirming  United  States  v.  Gaussen,  2 
Woods,  99,  Fed.  Gas.  15,192),  sureties  on  official  bond  of  collector  not  dis- 
charged by  his  being  required  to  receive  and  apply  moneys  outside  of  his 
ordinary  employment;  United  States  v.  Brindle,  110  U.  S.  694,  28  L.  Ed. 
288,  4  Sup.  Ct.  183,  sustaining  claim  of  receiver  of  the  land  office  for  ser- 
vices as  special  receiver  and  superintendent  to  assist  in  disposing  of  Indian 
trust  lands;  United  States  v.  Saunders,  120  U.  S.  130,  30  L.  Ed.  5^5,  7 
Sup.  Ct.  469,  holding  a  clerk  in  the  President's  office  could  hold  office  as 
clerk  of  the  committee  on  commerce  of  the  House  of  Representatives  and 
receive  the  salary ;  United  States  v.  King,  147  U.  S.  680,  87  L.  Ed.  329,  13 
Sup.  Ct.  440,  holding*  Circuit  Court  clerk  not  entitled  to  a  per  diem  for 
drawing  juries  or  for  services  not  taxable ;  United  States  v.  Austin,  2  Cliff. 
335,  Fed.  Cas.  14,480,  holding  collector  not  entitled  to  extra  compensation 
for  certificates  to  accompany  foreign  distilled  spirits,  wines  and  teas;  Er- 
win  V.  United  States,  37  Fed.  479,  2  L.  R.  A.  2S4,  holding  clerk  of  the 
District  Court  entitled  to  pay,  both  for  attending  court  while  in  session  and 
as  United  States  commissioner  for  hearing  and  deciding  on  criminal  cases; 
Detroit  v.  Redfield,  19  Mich.  383,  holding  city  controller  entitled  to  addi- 
tional compensation  as  receiver  of  bounty  bonds;  White  v.  Bast  Saginaw, 
43  Mich.  569,  6  N.  W.  87,  holding  sureties  of  a  coroner  required  to  act  as 
sheriff  were  not  liable  for  his  default  as  collector. 

Distinguished  in  Finley  v.  Territory,  12  Okl.  644,  73  Pac.  280,  probate 
judges  cannot  keep  fees  received  for  services  as  such  judges. 
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Right  of  person  holding  two  compatible  public  offices  to  recover  com- 
pensation attached  to  each.    Note,  2  Ann.  Oas.  390,  391. 

Bight  of  servant  to  remuneration  for  extra  work.    Note,  30  L.  B.  A. 
(N.  S.)  660. 

Congress  has  not  Frohlblted  the  Secretary  of  Treasury  from  requiring 
ftom  a  public  ofiLcer  any  service  In  any  other  office  or  capacity,  nor  prohibited 
such  person  from  accepting  and  performing  such  services  while  holding  office. 

Approved  in  United  States  v.  Harsha,  56  Fed.  955,  6  C.  C.  A.  178,  hold- 
ing the  s^me  person  may  be  clerk  of  the  Circuit  Court  of  Appeals  and  clerk 
of  the  Circuit  Court. 

Distinguished  in  Badeau  v.  United  States,  130  U.  S.  451,  32  L.  Ed.  1001, 
9  Sup.  Ct.  582,  holding  a  retired  army  officer  not  entitled  to  draw  army 
pay  during  his  appointment  as  a  consul. 

Miscellaneous.    Cited  in  Weil  v.  Calhoun,  25  Fed.  875,  on  the  question, 
of  the  enjoining  of  public  officers  in  the  performance  of  their  duties. 

21  How.  481-488,  16  L.  Ed.  198,  FENK  ▼.  HOLME. 

Plaintiff  In  ejectment  must  prove  a  legal  title  in  himself  at  the  time  of 
the  demise  laid  in  the  declaration;  an 'equitable  estate  will  not  support  a 
ncovery. 

Approved  in  Fielder  v.  Sessler,  166  Fed.  1020,  92  C.  C.  A.  667,  following 
rule;  Beatty  v.  Wilson,  161  Fed.  458,  holding  assignee  of  school  land  cer- 
tificate to  whom  no  patent  had  issued  could. not  claim  ejectment  against 
purchaser  from  State;  Mead  v.  Chesbrough  Bldg.  Co.,  151  Fed.  1002,  81 
C.  C.  A.  184,  refusing  to  set  aside  sali  of  property  made  by  trustee  forty 
years  prior  to  suit  by  remainderman,  where  no  fraud  is  shown;  Bursey  v. 
Lyon,  30  App.  D.  C.  60i,  holding  certificate  of  allotment  issued  by  United 
States  for  lands  situated  in  District  of  Columbia  was  not  sufficient  to  sustain 
action  of  ejectment;  Walton  v.  Malcolm,  264  111.  394,  Ann.  Oas.  1915D, 
1021,  J:06  N.  E.  214,  holding  party  cannot  base  action  of  ejectment  on  deed 
executed  by  incompetent  grantor,  where  grantor  had  not  been  adjudged  in- 
sane, and  therefore  capable  of  conveying  voidable  and  not  void  title ; 
Weatherford  v.  McKay,  59  Or.  661,  117  Pac.  970,  holding  where  suit  has 
been  started  to  cancel  certificate  to  homestead  lands,  it  is  a  bar  to  suit 
in  ejectment  based  on  such  certificate;  Taylor  v.  Russell,  65  W.  Va.  633, 
64  S.  E.  924,  holding  right  existing  under  agreement  of  sale  cannot  be 
basis  of  action  of  ejectment;  Hooper  v.  Scheimer,  23  How.  249,  16  L.  Ed. 
454,'  title  founded  on  an  entry  in  the  land  office ;  Sheirbum  v.  Cordova,  24 
How.  426,  16  L.  Ed.  742,  title  of  entries  of  head  rights  in  Texas ;  Clagett 
V.  Kilbonrne,  1  Black,  350,  17  L,  Ed.  216,  title  of  a  purchaser  under  a 
judgment  of  a  partner's  interest  in  real  estate,  the  legal  title  being  in 
trustees;  Gibson  v.  Choteau,  13  Wall.  104,  20  L.  Ed.  538,  a  possessory 
title ;  Langdon  v.  Sherwood,  124  U.  S.  83,  81  L.  Ed.  346,  8  Sup.  Ct.  431, 
title  by  certificate  of  the  register  of  the  Land  Department;  United  States 


21  How.  481-488  NOTES  ON  U.  S.  REPORTS.  200 

V.  Loughrey,  172  U.  S.  213,  4^  L.  Ed.  422,  19  Sup,  Ct.  155,  holding  that 
only  the  trustee  having  the  l^al  title  can  bring  trespass ;  Carter  v.  Ruddy, 
56  Fed.  544,  6  C.  C.  A.  3,  title  as  grantee  of  land  located  by  Indian  scrip 
before  patent;  Cannon  v.  White,  16  La.  Ann.  89,  title  by  possession  and 
occupation,  as  to  action  to  recover  possession,  unless  the  adverse  patent 
obtained  by  fraud;  Harrett  v.  Kinney,  44  Mich.  460,  7  N.  W.  64,  in  eject- 
ment action,  rejecting  a  defense  of  fraud  in  plaintiff's  title;  Moran  v. 
Moran,  106  Mich.  12,  58  Am.  St.  Rep.  465,  in  ejectment,  a  proceeding  to 
set  aside  defendant's  deed  for  plaintiff's  incompetency  cannot  be  sustained ; 
Headley  v.  Coffman,  38  Neb.  72,  66  N.  W.  702,  assignee  of  settler  who  had 
proved  and  paid,  but  whose  entry  had  been  canceled;  Suttle  v.  Richmond 
etc.  R.  Co.,  76  Va.  288,  and  Nelson  v.  Triplett,  81  Va.  237,  both  in  Virginia, 
plaintiff  must  show  a  legal  title  in  himself,  and  a  present  right  of  posses- 
sion; Gaither  v.  Lawson,  31  Ark.  283,  holding  ejectment  maintainable 
where  plaintiff  is  legally  entitled  to  the  possession  of  the  premises,  and 
stating  five  conditions  of  possession;  Holme  v.  Strautman,  35  Mo.  311, 
holding,  in  Missouri,  ejectment  may  be  maintained  upon  a  New  Madrid 
location,  without  production  of  the  patent;  Gibson  v.  Choteau,  39  Mo.  570, 
594,  holding  that  but  for  the  statutes  of  the  State,  the  holder  of  the  legal 
title  by  patent  would  have  been  entitled  to  recover  as  against  the  equitable 
owner. 

Distinguished  in  Wilson  v.  Fine,  14  Sawy.  35,  36,  38  Fed.  790,  791, 
holding  ejectment  maintainable  by  the  assignee  of  a  homestead  settler,  to 
whom  final  certificate  had  been  issued. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A,  782. 

Protceedings  at  common  law,  wltbin  the  meaning  of  the  statutes,  respect- 
ing the  Federal  courts,  mean  the  application  of  common-law  roles  to  legal 
rights;  proceedings  in  equity  mean  the  administration,  with  reference  to 
equitable  rights  of  the  equity  lav,  as  defined  by  the  Oourt  of  Chancery  in 
England. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  974,  upholding  suit 
by  insurer  to  cancel  life  policy  for  fraud,  where  policy  provided  for  settle- 
ment by  issuance  of  annuity  contract  by  terms  of  which  widow  was  to 
receive  payments  for  twenty  years  and  if  she  died  prior  to  that  time  her 
children  to  receive  balance;  Anthony  v.  Burrow,  129  Fed.  790,  denying 
Federal  equity  jurisdiction  to  restrain  State  officer  from  certifying  nomina- 
tion of  candidate  for  Congress ;  Randolph  v.  Tandy,  98  Fed.  940,  39  C.  C.  A. 
351,  holding  Federal  court  may  render  judgment  at  law  against  garnishee, 
where  question  of  accounting  merely  requires  finding  of  amounts  advanced, 
and  expenses  paid  by  garnishee  under  contract;  Root  v.  Lake  Shore  etc. 
Ry.  Co.,  105  U.  S.  207,  26  L.  Ed.  981,  a  bill  in  equity  for  an  accounting 
on  a  patent  will  not  lie  after  its  expiry — the  remedy  is  at  law  for  damages ; 
In  re  Sawyer,  124  U.  S.  210,  31  L.  Ed.  405,  8  Sup.  Ct.  487,  holding  that  a 
bill  in  chancery  would  not  lie  in  Federal  courts  to  prevent  the  removal 
from  office  of  a  police  judge;  Willard  v.  Wood,  135  U.  S.  314,  34  L,  XSd. 
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214,  10  Sup.  Ct.  833,  holding  that  in  the  District  of  Columbia,  equitable 
relief  cannot  .be  granted  in  an  action  at  law;  Fitts  v.  McGhee,  172  U.  S. 
631,  43  L.  £d.  542,  19  Sup.  Ct.  275,  holding  equity  court  without  jurisdic- 
tion to  enjoin  the  institution  or  prosecution  of  criminal  proceedings  conv 
menced  in  the  State  courts;  Thomas  v.  American  F.,  L.  &  M.  fo.,  47  Fed. 
553,  12  L.  R.  A.  685,  holding  a  proceeding  under  Georgia  code,  to  enforce 
an  equitable  lien  in  an  action'  at  law,  could  not  be  sustained  in  the  Federal 
courts;  Green  v.  Mills,  69  Fed.  857,  16  C.  C.  A.  516,  SO  L.  E.  A.  94,  holding 
equity  will  not  enjoin  an  ofiicer  from  discharging  public  duties  imposed 
on  him  by  law;  Taylor  v.  Kercheval,  82  Fed.  499,. nor  to  restrain  a  United 
States  marshal  from  removing  a  deputy  from  office ;  Abbott  v.  Union 
Mutual  Life  Ins.  Co.,  127  Ind.  73,  26  N.  E.  154,  sustaining  jurisdiction  of 
Federal  Circuit  Courts  of  an  action  to  quiet  title  on  a  tax  deed;  Gatton  v. 
Chici^  etc.  R.  Co.,  95  Iowa,  138,  28  L.  R.  A.  665,  63  N.  W.  598,  holding 
State  could  not  authorize  an  action  to  recover  damages  for  unjust  discrim- 
ination in  traffic  charges;  Kahn  v.  Old  Telegraph  Mining  Co.,  2  Utah,  206, 
holding  that  in  an  action  at  law  in  Federal  courts,  patents  were  conclusive 
of  title,  except  for  want  of  jurisdiction  to  issue  ^hem,  previous  grant  or 
reservation  from  sale;  Murray  v.  Chicago  etc.  R.  Co.,  62  Fed.  30,  on  the 
effect  of  the  constitutional  division  of  subjects  of  jurisdiction  between 
•  States  and  Federal  government. 

Bemedies  in  Federal  courts,  at  common  law  or  In  equity,  do  not  foUow 
tlie  practice  in  State  courts.    The  adoptlo|i  of  State  practice  does  not  aun 
thorize  the  blending  in  one  suit  of  legal  and  equitable  claims;  thex^fore. 
Federal  court  will  not  sustain  ejectment  suit  on  an  equitable  title,  though 
the  State  law  permits  it. 

Approved  in  Illinois  Life  Ins.  Co.  v.  Newman,  141  Fed.  453,  denying 
Federal  j^sdiction  to  enjoin  collection  of  State  tax;  In  re  E.  T.  Ke^ney 
Co.,  136  Fed.  456,  creditors  of  bankrupt,  who  before  bankruptcy  assigned 
claims  to  committee  in  trust  to  purchase  and  sell  bankrupt's  property  for 
benefit  of  assignors,  cannpt  prove  their  equitable  interest  as  claims  against 
bankrupt  estate ;  McManus  v.  Chollar,  128  Fed.  903,  63  C.  C.  A.  454,  hold- 
ing equitable  defense  cannot  be  maintained  in  trespass  to  try  title  brought 
on  law  side  of  Federal  court  sitting  in  Texas,  though  State  statute  permits 
buch  defense;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  518,  reviewing  dis- 
tinction between  law  and  equity  jurisdiction;  Hudson  v.  Wood,  119  Fed. 
768,  holding  in  creditor's  suit  by  judgment  creditor  against  judgment 
debtor  and  another  alleged  to  be  debtor  on  mere  money  demand,  question 
of  lajter's  indebtedness,  if  denied,  cannot  be  tried ;  Goodyear  Shoe  Machin- 
ery Co.  V.  Dancel,  119  Fed.  695,  56  C.  C.  A.  300,  holding  agreement  by 
assignee  of  contract  by  which  he  assumes  obligations  of  assignor  there' 
under  does  not  make  him  party  to  contract  so  that  he  may  be  sued  thereon 
by  other  party ;  Hill  v.  Northern  Pac.  Ry.  Co.,  104  Fed.  755,  holding  writ- 
ten release  intentionally  executed  by  plaintiff  on  payment  by  defendant 
of  agreed  sum  in  settlement  of  case  cannot  be  impeached  at  law  for  fraud; 


21  How.  481-488  NOTES  ON  U.  S.  REPORTS.  ^     202 

Adams  v.  Shirk,  104  Fed.  61,  43  C.  G.  A.  407,  holding  objection  tliat  cause 
of  action  stated  in  declaration  at  law  is  cognizable  only  in  equity  will 
not  be  considered  when  first  taken  in  motion  in  arrest  of  judgment ;  Cleve- 
land V.  Bigelow,  98  Fed.  247,  39  C.  C.  A.  47,  holding  in  Federal  courts 
plaintiff  in  ejectment  must  show  good  legal  title  in  himself;  Kelso  v.  Nor- 
ton, 65  Kan.  786,  93  Am.  St.  Rep.  812,  70  Pac.  899,  holding  ejectment  by 
heirs  of  deceased  mortgagor  does  not  lie  against  mortgagee  in  possession, 
mortgage  remaining  unpaid,  though  at  time  of  commencement  of  such 
action,  foreclosure  of  mortgage  would  be  barred ;  McNulty  v.  Mt.  Morris 
El.  L.  Co.,  172  N.  Y.  415,  65  N.  E.  197,  holding  where  lessee  joined  others  in 
suit  to  enjoin  nuisance  merely  to  avoid  multiplicity,  on  vacation  of  prem- 
ises prior  to  trial  action  became  mere  legal  claim  for  damages  en1\itling 
defendant  to  jury;  Scott  v.  Neely,  140  U.  S.  Ill,  36  L.  Ed.  861,  11  Sup. 
Ct.  714,  denying  jurisdiction  of  a  suit  to  subject  property  to  the  payment 
of  a  simple  contract  debt,  and  to  set  aside  a  deed;  Montejo  v.  Owen,  14 
Blatchf.  325,  Fed.  Cas.  9722,  holding  that  in  an  action  at  law,  a  defense 
which  is"  substantially  an  action  in  equity,  cannot  be  allowed;  Butler  v. 
Young,  1  Flipp.  277,  Fed.  Cas.  2245,  holding  an  equitable  defense  in  an 
action  of  ejectment,  not  allowed  in  Federal  courts;  Thomas  v.  American 
Freehold  etc.  Co.,  47  Fed.  554,  12  L.  R.  A.  686,  holding  that  an  equitable 
lien  could  not  be  enforced  in  an  action  at  law  in  Federal  courts;  Thomas 
•V.  Mantahala  Marble  etc>Co.,  58  Fed.  489,  7  C.  C.  A.  330,  rejecting  the 
practice  of  State  of  North  Carolina  in  appointing  a  receiver  of  mining 
property  pending  a  dispute  of  title ;  Colt  v.  Sullivan-Kelly  Co.,  84  Fed.  725, 
holding  an  action  to  recover  balance  of  account  for  goods  sold  and  deliv- 
ered cannot  be  combined  with  a  suit  in  equity  to  subject  assets  in  the 
possession  of  a  codefendant  to  payment  of  the  judgment;  Creighton  v. 
Hershfield,  1  Mont.  644,  holding  that  courts  of  the  territory  of  Montana 
could  not  try  an  equity  case  as  a  case  at  common  law,  and  vice  versa; 
Wisconsin  Central  R.  Co.  v.  Wisconsin  River  Land  Co.,  71  Wis.  101,  36 
N.  W.  840,  holding  that  under  Wisconsin  law,  an  equitable  owner  may 
maintain  ejectment  against  a  stranger,  or  one  unlawfully  claiming  right 
to  possession.     See  also  note  to  following  syllabus: 

Until  a  patent  is  issued  under  New  Madrid  warrant,  the  legal  title  remains 
In  the  government,  and  the  claimant  cannot  maintain  ejectment,  notwithstand- 
ing State  law  permitting  ejectment  on  equitable  title. 

Approved  in  Day  v.  Mountin,  137  Fed.  764,  70  C.  C.  A.  190,  contract 
for  sale  of  land  requiring  vendor  to  furnish  abstract  showing  clear  title 
cannot  be  specifically  enforced  by  vendor  where  only  title  shown  is  gov* 
emment  entry  without  final  proofs;  Surghenor  v.  Ranger,  133  Fed.  457, 
66  C.  C.  A.  327,  determining  rights  under  conveyance  by  purchaser  of 
concession  of  land  under  Mexican  colonization  law  before  selection  of  land ; 
Hooper  v.  Scheimer,  23  How.  249,  16  L.  Ed.  454,  an  entry  in  the  United 
States  land  ofiice  will  not  support  an  ejectment;  Ridings  v.  Johnson,  128 
U.  S.  217,  82  L.  Ed.  408,  9  Sup.  Ct.  74,  holding  that  an  equitable  title  or 
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defense  eannot  be  set  up  in  an  action  at  law  in  the  Federal  courts ;  Sweatt 
V.  Burton,  14  Sawy.  471,  472,  42  Fed.  286,  holding  ejectment  cannot  be 
maintained  in  Federal  courts  on  a  State  certificate  of  purchase;  Gibson 
V.  Chouteau,  39  Mo.  587,  holding  the  statute  of  limitations  did  not  begin 
to  run  until  the  issue  of  the  patent ;  Tr^adway  v.  Wilder,  12  Nev.  114,  to 
same  effect;  Gibson  v.  Chouteau,  39  Mo.  573,  in  discussion  of  effect  of 
possession  under  statute  of  limitations  as  a  bar  against  both  location  and 
patent. 

Miscellaneous.  Cited  in  Lewis  v.  Gould,  13  Blatchf.  217,  Fed.  Cas.  8324, 
construing  Revised  Statutes,  section  914,  as  to  adoption  of  State  forms 
of  pleading  in  United  States  courts. 

21  How.  489-498,  16  L.  Ed.  201,  OLEABWATEB  ▼.  BffEREDITH. 

Act  of  1839,  permitting  suit  in  Federal  court  against  one  of  several  Joint 
obligors,  where  others  were  not  capable  of  being  sued  in  Federal  court,  did 
not  change  the  law  as  regards  the  tharacter  of  the  parties;  each  plaintiff  must 
be  cH^able  of  suing  and  each  defendant  capable  of  being  sued. 

Approved  in  Cely  v.  Griffin,  113  /Fed.  982,  holding  equity  suit  in  Federal 
court  to  set  aside  patent  cannot  be  maintained  if  indispensable  party  de- 
fendant is  citizen  of  same  State  as  complainant;  Stemmler  v.  McNeill,  102 
Fed.  661,  holding  in  suit  to  quiet  title  to  tract  in  which  number  of  persons 
between  whom  no  privity  of  title  exists  are  joined  as  defendants,  and  each 
of  whom  claims  separate  parcel,  value  of  property  between  each  defendant 
and  complainant  must  exceed  two  thousand  dollars;  Stafford  v.  Twitchell, 
33  La.  Ann.  524,  holding  that  one  of  several  defendants  being  a  citizen 
of  different  State  from  the  plaintiff  could  not  remove  the  whole  suit  to  the 
Federal  court  on  the  ground  of  local  prejudice. 

Where  one  or  more  defendants  are  citisens  of  a  State,  and  are  Jointly    ' 
boimd  with  those  who  are  citizens  of  another  State  and  who  do  not  voluntarily 
appear,  the  plaintiff  may  sue  in  Federal  court  any  part  of  the  defendants;  but 
the  defendants  who  are  dtiiens  of  another  State  are  not  prejudiced  by  the 
action,  unless  regularly  served  or  appearing  voluntarily. 

Approved  in  Ostrander  v.  Blandin,  211  Fed.  737,  holding  no  jurisdiction 
is  lost  ;where  service  on  one  defendant  is  dismissed  on  account  of  artifice ; 
Inbusch  V.  Farwell,  d.  Black,  571,'  17  L.  Ed.  190,  action  against  partners 
may  be  prosecuted  in  Federal  courts  against  one  residing  in  State  of 
former,  and  discontinued  as  to  the  other  partners;  Ober  v.  Gallagher, 
93  U.  S.  205,  23  L.  Ed.  881,  holding  there  is  no  Federal  jurisdiction  if  an 
indispensable  party  was  a  citizen  of  same  State  with  plaintiff;  Hicklin  v. 
Marco,  56  Fed.  553,  6  C.  C.  A.  10,  holding,  in  an  action  to  cancel  or  redeem 
a  foreclosed  mortgage,  a  defendant  in  possession  of  part,  under  the  pur-  ^ 
chaser  at  the  foreclosure  sale,  was  not  kn  indispensable  party;  Smith  v. 
Consumers  Cotton-oil  Co.,  86  Fed.  362,  30  C.  C.  A.  103,  holding,  in  an  ac- 
tion against  jmrtnera  on  a  guaranty,  the  court  might  dismiss  one  who 
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appeared  voluntarily,  ailing  co-citizenship  with  plaintiff;  McPike  v. 
Wells,  54  Miss.  155,  holding  that  a  decree  for  sale,  of  the  Federal  court, 
did  not  affect  the  interest  of  one  of  several  joint  heirs,  who  could  not  he 
party  to  suit ;  Smith  v.  Ford,  48  Wis.  145,  2  N.  W.  151,  holding  that  in  a 
suit  to  set  aside  a  mortgage  to  a  trustee  for  fraud,  the  trustee  was  not  a 
necessary  party. 

21  How.  49&-506,  16  L.  Ed.  203,  I£A  v.  POLK  COUNTY  COPPEB  CO. 

Patent  presumes  the  register  did  his  duty,  and  the  regularity  of  all  tlie> 
Incipient  steps.    A  purchaser  Is  not  required  to  look  behind  the  patent. 

Approved  in  M'Kinney  v.  Bode,  33  Minn.  453,  23  N.  W.  853,  holding 
a  patent  cannot  be  avoided  in  a  collateral  action  for  irregularities  in  the 
conduct  of  the  government  officers ;  Shackf ord  v.  Newington,  46  N.  H.  422, 
holding  that  it  must  he  presumed  that  money  borrowed  by  town  officials 
to  pay  for  volunteer  enlistments  was  for  a  lawful  purpose. 

If  an  equity,  conferred  by  entry,  Is  In  one,  but  patent  issues  to  aaother,- 
by  mistake  In  name,  a  purchaser  from  the  patentee  for  value,  without  notice, 
under  the  honest  belief  of  acquiring  a  legal  title  from  the  true  owner,  Is  pro- 
tected from  the  owner  of  the  equity. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  131  Fed.  678, 
67  C.  C.  A.  1,  following  rule;  United  States  v.  California  etc.  Land  Co., 
148  U.  S.  41,  37  L.  Ed.  359,  13  Sup.  Ct.  462,  sustaining  a  plea  of  bona  fide 
purchase  in  a  suit  by  the  United  States  to  recover  possession  under  a 
forfeited  grant;  Woods  v.  Montevallo  Coal  etc.  Co.,  84  Ala.  563,  5  Am.  St. 
Rep.  395,  3  South.  476,  holding  that  a  purchase  deed,  for  valuable  con- 
sideration, by  one  having  no  title  to  convey,  and  unrecorded,  is  good  as 
a  color  of  title  to  show  character  and  extent  of  possession  asserted  and 
intent  in  taking  possession. 

Possession  and  adverse  holding  of  land  Is  notice  to  all  the  world  of  a 
claim  of  title,  the  character  of  which  a  purchaser  Is  bound  to  ascertain. 
.  Approved  in  Montoya  v.  Unknown  Heirs  of  Vigil,  16  N.  M.  383,  120 
Pac.  688,  holding  adverse  possession  for  ten  years  conveys  fee-simple  and 
bar  to  further  litigation;  McLean  v.  Clapp,  141  U.  S.  436,  86  L.  Ed.  807, 
12  Sup.  Ct.  31,  holding  that  residence  is  notice  of  a  claim  of  equitable 
interest ;  Kirby  v.  Tallmadge,  160  U.  S.  384,  40  L.  Ed.*  466,  16  Sup.  Ct.  351, 
holding  open,  notorious  and  continued  possession,  under  apparent  claim  of 
ownership,  is  notice  of  whatever  interest  the  possessor  has;  Van  Gunden 
V.  Virginia  Coal  etc.  Co.,  52  Fed.  850,  3  C.  C.  A.  294,  holding  that  the  open 
possession  by  other  persons  than  the  grantors  was  sufficient  to  put  the 
purchasers  on  inquiry;  Fuller  v.  Montague,  59  Fed.  220,  8  C.  C.  A.  100, 
holding  that  heirs-at-law  could  not,  after  allowing  adverse  possession  for 
over  twenty  years,  set  up  fraud  in  the  deed  to  the  possessors;  United 
States  V.  Winona  etc.  R.  Co.,  67  Fed.  971,  15  C.  C.  A,  117,  holding  that 
possession  under  a  pre-emption  claim  was  notice  to  subsequent  purchasers 
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of  the  claim;  Humpl;ries  v.  Huffman,  33  Ohio  St.  403,  holding  that  pos- 
session of  unimproved  land,  under  a  tdeed  containing  specific  metes  and 
bounds,  was  constructive  possession  of  the  whole  tract. 

Effect  of  the  possession  of  real  property  as  notice.    Note,  104  Am.  St. 
Bep.  345. 

Possession  of  land  as  notice  of  title.    Note,  13  L.  R.  A.  (N.  S.)  57,  74, 
112. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1221. 

In  Tennessee,  an  unregistered  deed  is  a  suJflELcient  title  on  whic^  the  bar 
can  he  founded;  when  registered,  it  relates  to  its  date,  and  is  good  to  draw 
the  better  title  to  it  by  force  of  the  statute. 

Approved  in  Packard  v.  Moss,  68  Cal.  128,  8  Pac.  821,  holding  a  sheriff's 
deed  on  a  void  judgment  sufficient  color  of  title  to  found  a  claim  of  adverse 
possession.  ' 

Unregistered  deed  as  sufficient  color  of  title.    Note,  11  Am.  Dec.  741. 

Sufficiency  of  unrecorded  deed  to  give  color  of  title.    Note,  1  Ann.  Gas. 
761. 

Unrecorded  deed  as  color  of  title.    Note,  L.  R.  A.  1915B,  1007,  1008. 

Courts  lend  a  Tery  unwilling  ear  to  statements  of  what  dead  men  have  said. 
Approved  in  Powers  v.  Johnson,  107  Minn.  478, 120  N.  W.  1022,  applying 
principle  in  suit  to  enforce  contract  of  sale  of  shares  of  stock;  Williams 
V.  Miles,  68  Neb.  478,  110  Am.  St.  Bep.  445,  94  N.  W.  711,  applying  rule 
to  show  that  prior  will  was  revoked  by  subsequent  lost  will;  Tousey  v. 
Hastings,  194  N.  Y.  82,  86  N.  E.  833,  applying  principle  in  suit  on  contract 
to  devise;  Plath  v.  Mullins,  87  Wash.  409,  410,  151  Pac.  814,  holding 
in  suit  by  creditors  against  property  of  deceased  husband,  clear  evidence 
must  be  offered  that  property  in  question  was  separate  property  of  wife ; 
Clark  V.  Turner,  50  Neb.  302,  38  L.  B.  A.  455,  69  N.  W.  846,  refusing  to 
allow  the  existence  and  contents  of  an  alleged  will  to  be  established  solely 
by  testimony  of  testator's  declarations;  Curtice  v.  Crawford  Co.  Bank, 
110  Fed.  841,  arguendo. 

Weight  of  testimony  based  on  memory  of  oral  statement.    Note,  18 
Ann.  Gas.  1196. 

21  How.  506-526,  16  L.  Ed.  169,  ABLEMAK  ▼.  BOOTH. 

Wben  tbe  clerk  of  the  State  court  makes  no  return  to  a  writ  of  error,, 
a  certlfled  copy  of  the  record  mfkj  be  filed  by  the  moving  party,  and  the  case 
will  stand  for  argument  at  the  next  ensuing  term,  withoHt  further  notice  to 
either  party. 

Approved  in  United  States  v.  Gomez,  3  Wall.  764,  18  L.  Ed.  216,  holding 
that  an  exception  to  the  rule^  as  to  filing  transcript,  arises  when  the  appel- 
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lai|;  is  prevented  from  (obtaining  the  transcript  by  the  fraad  of  the  other 
party,  or  by  order  of  the  court  or,  contumacy  of  the  clerk;  Massina  v. 
Cavazos,  6  Wall.  360,  18  L.  Ed.  812,  proceeding  on  copy  of  the  writ  of 
error  found  in  the  record,  the  original  having  been  burnt  during  the  Civil 
War;  United  States  v.  Vigil,  10  Wall.  426,  19  L.  Ed.  956,  refusing  to  dis- 
miss, where  the  delay  in  filing  transcript  was  caused  by  the  failure  of  the 
clerk  in  the  lower  court  to  enter  the  prayer  for  an  appeal;  Grigsby  v. 
Purcell,  99  U.  S.  507,  25  L.  Ed.  355,  dismissing  an  appeal  for  laches,  in 
filing  transcript;  Green  v.  Elbert,  137  U.  S.  621,  34  L.  Ed.  795,  11  Sup.  Ct. 
190,  dismissing  a  writ  of  error  wnere  transcript  not  filed  for  appellant's 
laches  in  not  making  the  necessary  deposit  with  the  clerk;  Kohl  v.  Lehl- 
back,  160  U.  S.  299,  40  L.  Ed.  434,  16  Sup.  Ct.  306,  denying  petition  for 
habeas  corpus  to  a  State  Supreme  Court;  Grlens  Falls  Ins.  Co.  v.  Judge, 
21  Mich.  582,  4  Am.  Rep.  508,  refusing  mandamus  to  direct  a  State  judge 
to  remove  a  cause  to  the  Federal  court;  Boody  v.  Watson,  64  N.  H.  173, 
9  Atl.  803,  petition  on  motion  to  bring  an  action  forward  and  reverse  or 
modify  a  judgment  rendered  at  ^  the  trial  term  of  that  court  is  an  ample 
remedy,  and  the  record  can  be  proved  and  found  at  the  trial  term;  Dins* 
iqore  v.  Mayor  etc.  of  Manchester,  76  N.  H.  191,  81  Atl.  535,  arguendo. 

Distinguished  in  Hardesty  v.  Hosmer,  4  App.  D.  C.  281<  holding  where 
papers  to  be  used  on  appeal  are  lost.  Supreme  Court  will  not  permit  the 
filing  of  copies — such  copies  must  be  established  in  court  below. 

What  r^ord  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  478. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  851. 

.  Powers  of  general  govemment  and  of  State,  eitotfng  and  exercised  wltliiii 
tlie  same  territorial  limits,  are  separate  and  distinct  sovereignties,  acting 
separately  and  independently  of  eacb  other  wltliln  their  respective  spheres. 

Approved  in  Mondou  v.  New  York  etc.  R.  Co.,  223  U.  S.  58,  38  L.  R.  A. 
(N.  S.)  44,  56  L.  Ed.  349,  and  Zikos  v.  Oregon  R.  &  Nav.  Co.,  179  Fed. 
900,  both  upholding  Fiederal  Employers'  Liability  Act;  Ex  parte  Li  Dick, 
174  Fed.  685,  holding  secretive  immigration  of  Chinese  is  to  be  first  deter- 
mined by  Secretary  of  Commerce  and  Labor;  Overby  v.  Gordon,  13  App. 
D.  C.  412,  holding  decree  of  State  of  (}eoi^a  granting  letters  of  admin- 
istration on  estate  could  have  no  effect  in  court  of  District  of  Columbia 
where  case  was  at  issue  determining  domicile  of  decedent;  Illinois  Cent. 
R.  Co.  V.  Doherty's  Admr.,  153  Ky.  373,  47  L.  R.  A.  (N.  S.)  31,  155  S.  W. 
3123,  upholding  jurisdiction  of  State  court  over  suit  brought  under  Federal 
Liability  Act;  Chesapeake  etc.  Ry.  Co.  v.  Camahan,  118  Va.  53,  86  S.  E. 
866,  holding  suit  under  Federal  Liability  Act  brought  in  State  court  may 
be  tried  by  jury  of  seven  men;  Kohl  v.  United  States,  91  U.  S.  372,  23 
L.  Ed.  451,  holding  the  national  government  may  by  eminent  domain  obtain 
lands  for  public  purposes;  In  re  Booth,  14  N.  B.  R.  232,  3  Fed.  Cas.  883, 
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holding  that  a  bankrupt's  money,  in  the  hands  of  a  Federal  assignee,  was 
exempt  from  State  taxation;  United  States  y.  Inlots,  26  Fed.  Cas.  485, 
affirming  power  of  United  States  to  acquire  land  within  a  State  for  a  site 
for  a  postoffice,  by  eminent  domain;  Friedman  v.  Israel,  26  Fed.  802^  hold- 
ing, after  removal  of  a  cause.  Federal  court  may  order  the  marshal  to  take 
property  from  the  sheriff,  under  attachment  issued  by  the  State  court; 
United  States  v.  San  Francisco  Bridge  Co.,  88  Fed.  895,  sustaining  the  act 
of  Congress  of  August,  1892,  limiting  the  hours  of  laborers  employed  on 
public  buildings;  Ex  parte  McRoberts,  16  Iowa,  604,  denying  power  of 
State  to  arrest  a  soldier  for  an  offense  within  the  military  lines;  Foster 
V.  The  Richard  Busteed,  100  Mass.  411,  holding  that  the  enforcement  of 
a  State  lien  for  labor  and  materials  in  building  vessels  belongs  exclusively 
to  State  tribunals;  Trombley  v.  Humphrey,  23  Mich.  481,  9  Am.  Rep.  101, 
denying  power  of  State  to  acquire,  by  eminent  domain,  land  for  the  gov- 
ernment for  a  lighthouse;  Commonwealth  v.  Philadelphia  etc.  R.  Co.,  62 
Pa.  St.  292, 1  Am.  Rep.  403,  holding  the  act  of  April  25, 1864,  imposing  the 
tonnage  tax,  to  be  constitutional;  Ex  parte  Rodriguez,  39  Tex.  767,  assert- 
ing right  of  State  court  on  a  proceeding  on  habeas  corpus  to  inquire  into 
constitutionality  of  the  statute  under  which  the  applicant  was  charged; 
dissenting  opinion  in  Brittle  v.  People,  2  Neb.  230,  majority  sustaining 
right  of  ^a  man  of  color  to  sit  on  juries. 

Distinguished  in  United  States  v.  Kempf,  171  Fed.  1022,  holding  Federal 
court  has  jurisdiction  of  prosecution  against  person  unlawfully  cutting 
timber  on  Indian  lands. 

Sphere  of  action  appropriated  to  the  United  States  Is  beyond  the  readi 
of  the  Judicial  process  Issued  1)7  a  State  Judge  or  a  State  court. 

Approved  in  Kantor  v.  Murchie,  210  Fed.  574,  holding  process  of  State 
court  cannot  be  effective  in  obtaining  possession  of  goods  held  by  United 
States  Marshal  in  his  official  capacity;  Kaufman  v.  Oamer,  173  Fed.  555, 
holding  nonresident  coming  into  State  to  answer  for  crime  in  Federal 
court  is  exempt  from  service  of  summons  in  civil  action;  Evans  v.  €k)r- 
man,  115  Fed.  402,  holding  Federal  court  cannot  enjoin  sale  of  estate  lands 
ordered  sold  by  Arkansas  probate  court  to  pay  judgments  against  estate; 
Rodgers  v.  Pitt,  96  Fed.  677,  determining  priority  of  jurisdiction  between 
State  and  Federal  courts  in  suit  involving  water  rights ;  In  re  Comingore, 
96  Fed.  562,  holding  State  court  cannot  compel  internal  revenue  collector 
to  make  or  certify  copies  of  rei)orts  on  file  in  his  office;  Riggs  v.  Johnson 
Connty,  6  Wall.  196,  18  L.  Ed.  766,  holding  State  court  could  not  restrain  a 
mandamus  of  a  Circuit  Court  to  county  officers  to  compel  the  levy  of  a 
tax ;  Claflin  v.  Houseman,  93  U.  S.  137,  23  L.  Ed.  838,  holding  that  an 
assignee  in  bankruptcy,  under  the  act  of  1867,  may  sue  in  the  State  courts 
to  recover  assets;  Covell  v.  Heyman,  111  U.  S.  183,  28  L.  Ed.  398,  4  Sup. 
Ct.  358,  as  correct  definition  of  boundaries  of  jurisdiction  between  Federal 
and  State  courts ;  In  re  Robb,  9  Sawy.  578,  580,  19  Fed.  33,  34,  denying 
power  of  a  State  court  to  issue  habeas  corpus  to  a  fugitive  from  justice 
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in  the  custody  of  an  officer  or  agent  of  the  United  States  (see  note  on  the 
overruling  of  this  case,  9  Siawy.  568) ;  Matter  of  Farrand^  1  Abb.  (U.  S.) 
]45,  147,  Fed.  Cas.  4678,  in  exhaustive  discussion  of  the  case  ordering 
discliarge  of  army  officer  committed  for  contempt  by  a  State  court  for 
holding  a  recruit  against  a  writ  of  habeas  corpus;  United  States  v.  Cath- 
cart,  1  Bond,  562,  Fed.  Cas.  14,756,  holding  that  a  citizen  of  any  State 
might  be  indicted  for  treason  against  the  United  States  government;  Day 
V.  Buffinton,  3  ClifE.  394,  Fed.  Cas.  3675,  holding  the  salary  of  a  State 
judge  not  taxable  by  the  United  States;  State  v.  Sullivan,  50  Fed.  595, 
holding  that  Federal  courts  obtain  jurisdiction  on  the  filing  of  a  petition 
for  removal  of  suit  against  a  United  States  officer;  In  re  Hall  &  Stilson 
Co.,  73  Fed.  528,  denjdng  power  of  a  Federal  court  to  interfere  with  prop- 
erty in  possession  of  sheriff  under  State  process;  Hill  v.  Confederate 
States,  38  Ala.  436,  holding  that  a  State  judge  could  not  by  habeas  cor- 
pus direct  release  of  an  enrolled  conscript  by  officers  of  the  Confederate 
States;  Hill  v.  Confederate  States,  38  Ala.  482,  to  same  effect;  Diggs  v. 
State,  49  Ala.  327,  holding  a  constitutional  provision  for  appointment  of 
county  solicitor  to  fill  a  vacancy  ** until  his  successor  is  elected*'  renders 
an  appointment  to  act  *'  as  solicitor  pro  tem.  until  further  orders"  void; 
Opelika  v.  Daniel,  59  Ala.  215,  holding  a  State  court  cannot  by  injunc- 
tion stay  a  proceeding  in  a  Federal  court;  Bowlin  v.  Commonwealth,  2 
Bush,  22,  92  Am.  Dec.  473,  holding  that  the  civil  rights  bill  was  uncon- 
stitutional; George  v.  Concord,  45  N.  H.  438,  and  Metropolitan  Bank  v. 
Van  Dyck,  27  N.  Y.  411,  affirming  the  constitutionality  of  the  legal  tender 
act  of  1862;  Territory  v.  Nelson,  2  Wyo.  354,  holding  that  penitentiary 
established  by  United  States  in  the  territory  was  the  proper  place  to  pun- 
ish crimes  against  territorial  laws;  dissenting  opinion  in  Tennessee  v. 
Davis,  100  U.  S.  278,  25  L.  Ed.  656,  majority  holding  that  a  criminal  prose- 
cution for  an  offense  against  a  State  may  be  conducted  in  a  Federal  court ; 
Hill  V.  Confederate  States,  38  Ala.  456,  as  applicable  also  to  the  Confed- 
erate States  government  and  the  States  composing  it;  In  re  Tarble,  25 
Wis.  408,  3  Am.  Rep.  96,  limiting  the  exclusive  jurisdiction  of  Federal 
courts  as  to  persons  restrained  of  their  liberty  to  cases  of  restraint  under 
process  of  the  courts  of  the  United  States. 

Constitatlon  of  the  United  States  was  formed  mainly  to  secure  union 
and  harmony,  and  for  this  purpose  it  was  necessary  that  in  the  sphere  of  ac- 
tion assigned  to  it,  it  should  be  supreme. 

Approved  in  The  Parkhill,  18  Fed.  Cas.  1188,  holding  that  the  United 
States  had  the  right  to  put  down  secession  by  force  of  arms;  United  States 
V.  Greiner,  26  Fed.  Cas.  40,  holding  in  a  charge  of  treason  that  the  duty 
of  allegiance  to  the  United  States  was  paramount  to  any  duty  of  allegiance 
to  the  State. 

Oonstitntion  established  the  Supreme  Court,  altogether  independent  of 
State  power,  to  carry  into  effect  laws  of  Congress,  and  as  the  final  tribunal 
for  aU  cases  which  might  arise  under  the  Constitution,  laws  and  treaties  of 
the  United  States,  whether  in  a  State  court  or  a  court  of  the  United  States. 
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Approved  in  Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161 
Fed.  1002,  1003,  refusing  to  uphold  statute  of  Alabama  regarding  fixed 
railroad  fares  and  rates  for  intrastate  commerce;  Mayor  v.  Cooper,  6 
Wall.  253,  18  L.  £d.  86S,  holding  Federal  court  bound  to  take  jurisdiction 
of  the  case  involving  the  validity  of  the  removal  acts;  Louisiana  State 
Lottery  Co.  v.  Fitzpatrick,  3  Wood,  264,  Fed.  Cas.  8541,  asserting  the 
jurisdiction  of  the  Federal  courts  over  a  case  in  which  it  was  alleged  that 
State  l^slation  impaired  the  obligations  of  a  contract;  Opinion  of  the 
Justices,  53  N.  H.  639,  in  holding  they  were  bound  by  decision  of  Supreme 
Court  as  to  validity  of  a  State  income'  tax  law;  State  v.  Smith,  65  Wis. 
97,  26  N.  W.  259,  holding  that  an  order  of  court  affirming  the  order  of 
a  commissioner  discharging  a  prisoner  on  habeas  corpus  might  be  reviewed 
on  writ  of  error;  dissenting  opinion  in  Hammond  v.  People,  32  111.  465; 
majority  holding  writ  of  error  does  not  lie  in  case  of  habeas  corpus;  dis- 
senting opinion  in  Watson  v.  Avery,  2  Bush,  372,  majority  holding  that 
a  secidar  court  coidd  not  review  the  judgment  of  an  ecclesiastical  court, 
but  might  inquire  whether  the  subject  was  within  its  jurisdiction;  Doc. 
Lonas  v.  State,  3  Heisk,  303,  holding  State  law  of  1870,  making  the  in- 
termarriage or  cohabitation  of  white  persons  and  negroes  a  felony,  was 
constitutional;  Ableman  v.  Booth,  11  Wis.  500,  submitting  with  a  dindcd 
court  to  the  judgment  of  the  Supreme  Court  of  the  United  States;  dis- 
senting opinion  in  Knorr  v.  Home  Ins.  Co.,  25  Wis.  150,  majority  holding 
that  section  12  of  the  Judiciary  Act  is  constitutional. 

Writ  of  error — Judgments  of  state  courts  reviewable  by  United  States 
Supreme  Court.  -^  Note,  91  Am.  Doc.  197. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  K  B.,A.  514,  515. 

Congress,  in  Its  powers  of  legislation,  is  limited  by  the  Oonstitntion.  A 
law  not  autboilzed  by  the  Constitution  is  not  to  be  regarded  as  the  supreme 
law  of  the  land  nor  are  State  Judges  bound  to  carry  it  into  execution,  and  it 
is  the  duty  of  the  courts  of  the  Unil^  States  to  declare  it  unconstitutional. 

Approved  in  First  Nat.  Bank  v.  Colby,  46  Ala.  445,  holding  that  national 
banks  may  be  sued  by  attachment  and  the  liability  is  not  dissolved  by 
its  insolvency. 

Writ  of  habeas  corpus  cannot  be  issued  by  a  State  court  or  Judge  where 
it  appears,  when  the  application  is  made,  that  the  person  is  in  custody  under 
the  authority  of  the  United  States.  If  after  the  return  is  made  the  Stato 
court  or  Judge  is  Judicially  apprised  that  the  par^y  is  in  custody,  under  the 
authority  of  the  United  States,  they  can  proceed  no  further. 

Approved  in  Ex  parte  Marrin,  164  Fed.  635,  holding  prisoner  on  bail 
pending  Federal  apx>eal  cannot  sue  out  writ  of  habeas  corpus  in  Federal 
court  to  test  validity  of  arrest  to  answer  State  indictment;  Phelps  v. 
Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  465,  61  L.  R.  A.  717,  50  C.  C.  A. 
339^  determining  priority  of  jurisdiction  between  State  and  Federal  courts 
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in  suit  involving  appointment  of  receiver;  Anderson  ▼.  Elliott,  101  Fed. 
613,  41  C.  C.  A.  521,  holding  United  States  marshal  cannot  be  arrested 
by  State  authorities  for  acts  done  pursuant  to  commands  of  writ  issued 
to  him  by  United  States  court;  Tarble's  Case,  13  Wall.  403,  410,  20  L.  Ed. 
599,  601  (reversing  25  Wis.  395,  3  Am.  Rep.  87),  denying  power  of  court 
commissioners  to  issue  the  writ  for  the  discharge  of  a  prisoner  held  by 
an  officer  as  an  enlisted  soldier;  Covell  v.  Heyman,  111  U.  S.  183,  28  L.  Ed. 
893,  4  Sup.  Ct.^358,  holding  that  property  in  the  custody  of  Federal  mar- 
shal <&nnot  be  taken  in  replevin  in  a  State  court;  Ex  parte  Royall,  117 
U.  S.  250,  29  L.  Ed.  871,  6  Sup.  Ct.  739,  holding  that  the  Federal  Circuit 
Court  could  discharge  a  State  prisoner  if  restrained  in  violation  of  the  Con- 
stitution; Logan  v..  United  States,  144  U.  S.  284,  36  L.  Ed.  436,  12  Sup. 
Ct.  623,  holding  United  States  bound  to  protect  prisoners  in  custody  of 
their  officers,  sustaining  indictments  for  conspiracy  and  murder  of  pris- 
oners in  charge  of  marshal;  In  re  Johnson,  167  U.  S.  125,  42  L.  Ed.  104, 
17  Sup.  Ct.  737,  holding  that  a  court  in  possession  of  a  person  or  prop- 
erty cannot  be  deprived  of  the  right  to  deal  therewith  until  its  jurisdic- 
tion is  exhausted;  In  re  Robb,  9  Sawy.  582,  5^5,  588,  19  Fed.  32,  35,  38, 
holding  that  State  court  on  a  showing  that  the  applicant  was  in  custody 
of  an  officer  pro  hac  vice  of  the  United  States  had  no  further  jurisdiction, 
In  re  Neagle,  14  Sawy.  246,  252,  5  L.  R.  A.  84,  86,  39  Fed.  843,  847,  affirm- 
ing power  of  Circuit  Court  to  discharge  an  officer  of  the  United  States, 
held  by  a  State  court  and  denying  power  to  State  court  to  discharge  per- 
sons by  Federal  authority;  Matter  of  Farrand,  1  Abb.  (U.  S.)  154,  Fed. 
Cas.  4678,  holding  army  officer  cannot  be  committed  for  contempt  for  re- 
fusing to  discharge  a  recruit  on  a  writ  of  habeas  corpus;  In  re  Neill,  8 
Blatchf.  166,  Fed.  Cas.  10,089,  holding  an  army  officer  was  not  bound  to 
produce  a  recruit  on  return  to  a  State  writ  of  habeas  corpus;  In  re  Mac- 
donnell,  11  Blatchf.  193,  Fed.  Cas.  8773,  holding  that  State  court  could 
not  discharge  on  habeas  corpus  one  ki  custody  of  marshal  for  extradition 
to  a  foreign  government;  Electoral  College  of  South  Carolina,  1  Hughes, 
588,  Fed.  Cas.  4336,  holding  Federal  court,  could,  by  habeas  corpus,  discharge 
a  person  imprisoned  for  contempt  in  performance  of  duties  under  Federal 
Constitution  and  laws;  In  re  Reynolds,  20  Fed.  Cas.  595,  600,  601,  602, 
603,  605,  affirming  power  of  the  State  court  to  issue  habeas  corpus  pro- 
vided it  does  not  appear  that  the  person  is  in  custody  under  the  authority 
of  the  United  States;  Senior  v.  Pierce,  31  Fed.  627,  holding  possession  of 
an  officer  of  the  court  under  legal  process  is  the  possession  of  the  court; 
In  re  Johnson,  46  Fed.  480,  holding  that  if  a  prisoner  held  under  Federal 
process  were  discharged  by  the  State  court  he  could  be  rearrested;  Ex 
parte'  Kelly,  37  Ala.  476,  denying  authority  of  State  court  to  issue  habeas 
corpus  for  one  in  custody  on  charge  of  violating  United  States  criminal 
law;  Hill  v.  Confederate  States,  38  Ala.  439,  440,  denying  power  of  State 
court  to  interfere  by  habeas  corpus  with  the  execution  of  the  conscript 
laws  by  Confederate  officers;  Hill  v.  Confederate  States,  38  Ala.  471,  492, 
497,  503,  to  same  effect;  Ex  parte  Le  Bur,  49  Cal.  162,  remanding  a 
prisoner  on  proof  of  his  detention  by  the  Federal  authorities;  Mims  v. 
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Wimberly,  33  Ga.  596,  applying  rule  to  a  soldier  enrolled  in  the  Confed- 
erate army;  Ohio  etc.  R.  Co.  v.  Fitch,  20  Ind.  505,  holding  that  judgment 
against  a  company  whose  property  is  in  the  hands  of  a  Federal  receiver 
cannot  be  enforced  by  State  court;  Griffin  v.  Wilcox,  21  Ind.  385,  hold- 
ing in  a  case  of  enlistment  by  army  officers  State  court  might  issue  writ 
if  soldier  was  under  age;  Ex  parte  Anderson,  16  Iowa,  597,  and  In  re 
Tarble,  25  Wis.  398,  S  Am.  Bep.  89,  both  holding  State  courts  have  con- 
current jurisdiction  to  inquire  into  the  validity  of  an  army  enlistment; 
Coston  V.  Coston,  25  Md.  508,  holding  that  a  writ  of  error  will  not  lie  to 
review  a  decision  on  habeas  corpus;  Matter  of  Spangler.  11  Mich.  307, 
311,  holding  that  State  court  had  no  jurisdiction  to  inquire  on  habeas 
corpus  into  the  legality  of  an  army  draft;  In  the  Matter  of  Samuel  Jack- 
son, 15  Mich.  429,  discussing  but  not  deciding  whether  State  court  cpnld 
issue  the  writ  to  bring  into  the  State  a  minor  detained  in  another  State; 
In  re  Copenhaver,  118  Mo.  383,  385,  40  AnL  St.  Bep.  384,  886,  24  S.  W. 
162,  163,  denying  power  of  State  courts  to  release  persons  imprisoned 
for  contempt  of  Federal  court;  Ex  parte  Hill,  5  Nev.  156,  denying  power 
of  State  court  to  inqtdre  whether  an  indictment  found  in  a  Federal  court 
charges  an  ofifense  against  the  laws  of  the  United  States;  dissenting 
opinion  in  Ex  parte  Holman,  28  Iowa,  133,  137,  139,  141,  142,  143,  144, 
147,  148,  172,  173,  175,  majority  holding  that  State  courts  could  not  re- 
lease persons  in  custody  of  United  States  marshal;  Kneedler  v.  Lane,  45 
Pa.  St.  293,  dissenting  opinion  in  majority  holding  injunction  should  isHne  \ 

during  suspension  of  habeas  corpus  act  to  prevent  an  enrollment  under 
the  conscription  law  of  1863;  In  re  McDonald,  1  Low.  106,  Fed.-  Cas.  8752, 
whether  State  courts  ought  ever  to  take  jurisdiction  of  oases  of  alleged 
unlawful  enlistment;  In  re  McDonald,  16  Fed.  Cas.  33,  affirming  power 
of  Federal  courts  to  issue  the  writ  for  one  held  in  a  military  post  by  the 
commanding  officer;  In  re  Tarble,  25  Wis.  396,  411,  S  Am.  Bep.  88,  98,  as 
to  the  power  of  State  courts  to  inquire  into  the  authority  by  which  an 
arrest  was  made. 

Distinguished  in  McConologue's  Case,  107  Mass.  167,  affirming  power 
of  State  court  to  investigate  validity  of  an  enlistment  and  to  order  a  dia- 
eharge. 

Contempt,  relief  by  party  convicted  of.    Kote,  22  Am  St.  Bep.  424. 

Authority  of  State  court  on  habeas  corpus.    Note,  37  Am.  Dec.  200, 

201,  203. 
Power  of  court  to  compel  production  in  court  of  children  or  other 

persons.    Note,  67  Am.  Dec.  103.  ^ 

Mainhal  or  otber  person  having  the  custody  of  a  prisoner  must  inform 
the  State  court  or  Judge  seeking  to  take  the  prisoner  on  habeas  corpus,  by  a 
proper  return,  the  authority  by  which  he  holds  him  in  custody.  But  he  must 
obey  the  procesB  of  the  United  States,  hold  the  prisoner  in  custody  under  it, 
and  zefose  obedience  to  the  mandate  or  process  of  any  other  government. 

Approved  in  Charge  to  Grand  Jury,  1  Sprague,  610,  Fed,  Cas.  18,273, 
holding  same  rule  applied  to  sheriffs  as  to  United  States  marshals. 
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Distinguished  in  Robb  v.  Connolly,  111  U.  S.  629,  630,  632,  633,  634, 
28  L.  Ed.  548,  544,  545,  4  Sup.  Ct.  647,  648,  649,  holding  that  a  State  official, 
authorized  to  receive  a  fugitive  from  another  State,  was  not  a  Federal 
officer. 

No  judicial  process  can  have  any  lawful  authority  outside  of  the  limits 
of  the  jurisdiction  of  the  court  or  judge  by  whom  it  is  issued,  and  an  attempt 
to  enforce  it  beyond  these  boundaries  is  nothing  else  than  lawless  violence. 

Approved  in  Eabbler  v.  St.  Louis  etc.  R.  Co.,  147  Fed.  880,  foreign  <5or- 
poration,  which  under  State  laws  can  be  sued  in  State  courts  only  in 
counties  in  which  it  does  business,  is  not  suable  in  Federal  court  in*  State 
unless  it  does  bujsiness  in  one  of  counties  of  district;  Ex  parte  State,  150 
Ala.  497,  124  Am.  St.  Rep.  79,  10  L.  R.  A.  (N.  S.)  1129,  43  South.  491, 
holding  appeal  from  conviction  of  murder  removes  case  from  lower  court 
and  lower  court  has  no  jurisdiction  to  stay  execution  on  account  of  pris- 
oner's insanity;  In  re  Bailey,  10  Okl.  297,  61  Pac.  923,  denying  habeas 
corpus  to  warden  of  Kansas  penitentiary;  Stevens  v.  Ferry,  48  Fed.  9, 
holding  that  in  Washington  territory  a  foreclosure  suit  of  properties  in 
several  counties  may  be  prosecuted  in  any  one  county;  The  Willamette 
Valley,  62  Fed.  300,  301,  holding  a  steamship  in  possession  of  a  receiver^ 
liable  to  liens  for  liabilities  incurred  in  another  State  and  to  seizure;  In 
re  Grice,  79  Fed.  638,  holding  invalid  Texas  law  that  persons  out  of  the 
State  may  be  indicted  for  offenses  under  the  statute ;  Freeman  v.  Timanus, 
12  Fla.  411,  denying  that  a  State  court  could  enjoin  a  person  from  reap- 
ing the  benefits  of  a  Federal  judgment  for  excess  of  jurisdiction;  De 
Meli  V.  De  Meli,  120  N.  Y.  495,  17  Am.  St.  Rep.  659,  24 *N.  E.  999,  hold- 
ing a  person  not  domiciled  in  State  or  country  cannot  be  charged  in  per- 
sonam by  adjudication  there  unless  personally  served  or  voluntarily  sub- 
mitting; Texas  etc.  R.  Co.  v.  Gay,  86  Tex.  586,  25  L.  R.  A.  56,  26  S.  W. 
603,  holding  that  a  Federal  court  could  not  emx>ower  a  receiver  to  take 
possession  of  property  outside  the  State;  In  re  Anderson,  94  Fed.  495, 
holding  United  States  marshal  attempting  to  arrest  under  Federal  process 
beyond  jurisdiction  of  court  issuing  writ  liable  for  trespass;  Matt«^r  of 
Samuel  W.  Jackson,  15  Mich.  429,  discussing  without  deciding  whether 
State  court  could  issue  writ  to  bring  into  the  State  a  minor  ward  detained 
out  of  the  State. 

Distinguished  in  Kingen  v.  Kelley,  3  Wyo.  681,  28  Pac.  41,  holding  rule 
did  not  apply  to  a  commitment  to  a  prison  outside  of  a  State  without  a 
State  penitentiary. 

JProceedings  for  arrest  and  surrender  in  one  State  of  fugitives  from 

justice  in  another.    Note,  57  Am.  Dec.  394. 
Absence  from  jurisdiction  of  person  to  whom  writ  of  habeas  corpus 

is  directed  as  affecting  authority  to  issue.    Note,  4  B.  R.  C.  810. 

When  a  State  enters  the  Union,  it  is  solemnly  pledged  to  the  other  States 
to  support  the  Constitution  as  it  is  in  all  its  provisionB,  until  altered  in  the 
maimer  which  the  Constitution  itself  prescribes. 
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Approved  in  Hall  v.  Hall,  43  Ala.  502,  94  Am.  Dec.  711,  holding  the 
act  of  a  guardian  in  investing  his  ward's  property  in  Confederate  securities       f 
could  not  be  justified,  by  law  of  the  Confederate  States. 

It  belongs  to  the  frlbunals  of  the  ITliited  States,  and  not  to  State  courts, 
to  revise  and  correct  proceedings  of  inferior  Federal  courts. 

Approved  in  Freeman  v.  Howe,  24  Howe,  460,  16  L.  Ed.  752  (reversing 
Howe  V.  Freeman,  14  Gray,  574),  and  Lewis  v.  Buck,  7  Minn.  121,  82 
Am.  Dec.  78,  holding  that  a  State  sheriff  cannot  replevy  property  held 
by  a  United  States  marshal;  Wood  v.' Drake,  70  Fed.  883,  holding  that 
action  against  a  marshal,  for  executing  process  of  a  Federal  court,  belongs  ^ 
to  Fede^  Circuit  Court;  Semple  v.  Hagar,  27  Cal.  170,  holding  that  State 
court  cannot  review  decisions  of  Federal  courts. 

Fugitive  slave  act  of  1850  Is  constitutional,  and  Federal  courts  have  eac- 
cluBive  Jurisdiction. 

Approved  in  United  States  v.  Morris,  125  Fed.  330,  holding  conspiracy 
to  prevent  negro  citizens  from  exercising  right  to  lease  and  cultivate  land 
because  they  are  negroes  is  conspiracy  to  deprive  them  of  right  secured 
by  Federal  Constitution  and  laws  within  Rev.  Stats.,  §  5608 ;  £x  parte 
Parks,  93  U.  S.  24,  23  L.  Ed.  789,  denying  halnpas  corpus  to  review  de- 
cision of  District  Court  in  a  case  of  forgery;  United  States  v.  Given,  25 
Fed.  Cas.  1325,  holding  the  act  of  May,  1870  (16  Stat.  140),  was  consti- 
tutional, and  affirming  a  conviction  under  it;  Ex  parte  Bushnell,  9  Ohio 
St.  186,  reaffirming  the  constitutionality  of  the  fugitive  slave  act;  dissent- 
ing opinion  in  United  States  v.  Reese,  92  U.  S.  255,  28  L.  Ed.  678,  ixia- 
jority  holding  that  Congress  could  not  enforce  the  provisions  of  the  fif- 
teenth amendment  by  penal  laws ;  dissenting  opinion  in  Civil  Rights  Cases, 
109  U.  S.  30,  27  L.  Ed.  846,  3  Sup.  Ct.  35,  majority  holding  that  sections 
1  and  2  of  the  Civil  Rights  act  of  1875  were  unconstitutional ;  dissenting 
opinion  in  Ex  parte  Bushnell,  9  Ohio  St.  276,  majority  holding  that  the 
fugitive  slave  'act  of  1850  was  constitutional. 

Miscellaneous.  Cited  in  Ex  parte  Siebold,  100  U:  S.  375,  25  L.  Ed.  718, 
on  authority  of  Supreme  Court  of  the  United  States  to  issue  habeas  cor- 
pus; Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods.  240,  Fed.  Cas. 
8541,  discussing  the  enlargement  of  the  jurisdiction  of  United  States  courts 
by  the  act  of  1875  (18  Stat.  470) ;  State  v.  Neel,  48  Ark.  288,  3  S.  W.  C33, 
discussing  powers  of  United  States  courts  to  issue  writs  of  sci.  fa.  and 
habeas  corpus  (in  citation  of  Ex  parte  Siebold,  supra). 

21  How.  526-527,  16  L.  Ed.  208,  BOGEBS  v.  lAW. 

After  an  appeal  lias  been  docketed  and'  dismissed,  under  the  slxty-tliird  i 
rule  of  court  at  a  prior  term  of  the  court,  the  same  case  cannot  be  docketed 
without  »  new  appeaL 
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Approved  in  Territory  v.  Harris,  7  Mont.  385,  17  Pac.  557,  holding  re- 
1        filing  of  transcript  by  leave,  after  dismissal,  With  name  of  the  clerk  signed 
to  an  acceptance  of  service  of  the  ori^nal  notice,  not  &  i^ow  appeal. 

Practice    and   procedure   governing    transfer    of    causes   to    Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  850. 

21  How.  627-538,  16  L.  Ed.  177,  BRXTTAN  T.  BABNABT. 

SMp  owner  and  consignee  usually  make  an  arrangement  for  tl^e  freight} 
beforehand,  by  which  goods  landed,  ftom  day  to  day  may  be  taken  by  the 
consignee  without  delay. 

'  Approved  in  Salmon  Falls  Mfg.  Co.  v.'  The  Tangier,  1  CM.  404,  Fed. 
Cas.  12,266,  holding  that  when  masters  and  consignees  do  not  c6-operate 
in  delivery  of  consignments,  the  delinquent  must  abide  the  consequences; 
Henderson  v.  Three  Hundred  Tons  of  Iron  Ore,  38  Fed.  39,  holding  that 
any  charge  in  a  plain  bill  of  lading  could  only  be  made  by  mutual  agree- 
ment or  further  stipulation  in  the  bill. 

m  the  absence  of  any  agreement  to  the  contrary,  freight,  under  an 
ordinary  bill  of  lading,  Is  only  demandable  when  the  goods  are  ready  fo^ 
delivery  in  the  like  good  order  as  they  were  when  they  were  received  on  board 
the  ship. 

Approved  in  Barber  Bros.  v.  Schooner  E.  M.  Wright,  1  Mackey,  28, 
47  Am.  Rep.  237,  freight  cannot  be  exacted  until  sufficient  cargo  dis- 
charged to  enable  examination  by  consignee;  Clark  v.  Five  Hundred  and 
Five  Thousand  Feet  of  Lumber,  65  Fed.  239,  12  C.  C.  A.  628,  holding  that 
'  a  libel  could  not  be  filed  two  days  before  the  cargo  was  discharged,  ready 
for  inspection. 

Sufficiency  of  delivery  of  goods  by  carrier  by  water  to  terminate  its 
liability.    Note,  6  Ann.  Cas.  21. 

« 

Goods  must  be  delivered  in  a  reasonable  time,  depending  upon  the  facUitte» 
for  discharging  cargo  at  the  port  of  delivery,  and  the  impediments  in  the 
way  of  it. 

Approv^d  in  The  Suffolk,  31  Fed.  839,  holding,  under  the  circumstances* 
ship  was  liable  for  demurrage. 

If  the  shipment  cannot  be  landed  in  one  day,  the  master  may  require 
a  pro  rata  payment  as  regards  value,  or  satisfactory  security  for  payment  of 
the  entire  freight,  hef ore  the  parcels  first  landed  can  be  taken  away. 

Approved  in  Barker  Bros.  v.  Schooner  E.  M.  Wright,  1  Mackey,  28,  47 
Am.  Bep.  237, 'holding  refusal  to  offer  to  pay  freight  pro  rata,  rendered 
vessel  liable  for  resulting  loss;  The  Tangier,  32  Fed.  232,  holding  where 
\  certain  packages  were  missing,  the  lien  for  the  freight  was  limited  to  the 
balance;  Milburn  v.  Nord-Deutscher  Lloyd,  58  Fed.  604,  holding  where 
the  owners  were  foreign,  and  had  no  assets  in  the  country,  the  charterer 
should  not  be  required  to  pay  the  whole  freight  without  security. 
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If  a  shipper  dlsreguds  notice  that  UocUngB  of  tbe  eame  Bhlpment  will  be 
made  on  different  days,  and  Is  not  present  to  r^elye  the  goods,  nor  made  an 
arrangement  to  secure  payment  of  the  freight,  the  goods  may  be  storecL  for 
saf^eeplng  at  the  consignee's  expense  and  risk  In  the  ship  owner's  name  to 
preserve  his  Uen  for  the  ftelght. 

Approved  in  The  Eddy,  5  Wall.  495,  18  L.  Ed.  489,  holding  that  when 
ship  owner  has  stored  the  goods  and  notified  the  consignee,  he  is  no  longer 
liable  on  his  contract  of  affreightment;  Ivzo  v.  Perkins,  10  Fed.  780,  hold- 
ing if  consignee  will  not  receive  cargo,  the  ship  mnst  unload  and  store 
it,  and  th^  consignees  are  liable  ipr  demurrage;  Henderson  v.  Three  Hun- 
dred Tons  of  Iron  Ore,  38  Fed.  38,  44,  holding  that  on  refusal  of  con- 
signee to  pay  pro  rata  or  give  security,  the  ship  might  remove  and  store, 
and  consignees  were  liable  for  hire  of  a  lighter  into  whiph  cargo  was  dis- 
charged at  consignee's  request;  Gregg  v.  Illinois  Cent.  R.  R.  Co.,  147  111. 
562,  37  Am.  St.  Bep.  246,  35  N.  E.  347,  holding  that  a  railway  company, 
on  refusal  to  receive  grain,  might  store  it,  and  it  would  be  held  for  the 
benefit  of  both  carrier  and  consignor;  Providence  Warehouse  Co.  v.  Provi- 
dence &  W.  R.  R.  Co.,  19  R.  I.  425,  34  Atl.  740,  holding  storing  goods  in 
a  warehouse  for  and  on  account  of  the  oWner  relieves  carrier  of  respon- 
sibility. 

Carrier's  right  to  retain  goods  until  payment  of  freight.    Note,  5 
E.  B.  C.  286. 

Additional  stipulation  Impressed  on  the  blU  by  stamps  by  the  ship  owner, 
hut  not  signed  by  the  parties,  and  not  proved  to  have  been  recognized  by  the 
shipper  as  part  of  the  contract,  Is  not  binding  on  the  parties. 

Approved  in  The  Henry  B.  Hyde,  82  Fed.  682,  holding  that  acceptance 
of  bill  by  the  shipper  at  the  time  of  delivery  of  the  goods  for  shipment 
showed  assent. 

limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Am.  St. 
Bep.  87. 

General  rule  is  that  the  delivery  at  the  place  of  destination,  according 
to  the  blU  of  lading,  Is  a  condition  precedent  and  necessary  to  entitle  the 
ship  to  freight. 

Approved  in  Merchants'  etc.  Transp.  Co.  v.  Seven  Hundred  &  One  Bales 
of  Cotton,  216  Fed.  240,  holding  where  contract  of  affreightment  called 
for  services  of  three  different  carriers,  neither  could  claim  portion  of 
freight  until  delivery  was  made ;  The  Norman  Prince,  185  Fed.  171,  Tiold- 
ing  ship  taking  goods  on  board  after  contract  of  affreightment  was  can- 
celed is  liable  for  conversion;  Barker  Bros.  v.  Schooner  E.  Mf  "Wright, 
1  Mackey  (D.  C),  28,  47  Am.  Bep.  zS4,  holding  master  of  vessel  liable 
for  loss  of  ice,  account  of  delay  in  delivery  owing  to  disagreement  over 
flight  rate. 

Fall  freight,  when  earned.    Note,  60  Am.  Dec  149,  161. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  369. 
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Miscellaneous.  Cited  in  Girard  Life  Ins.  Co.  v.  Mntnal  Life  Ins. 
Co.,  97  Pa.  St.  29,  as  to  effect  of  a  memorandnm  on  a  policy  of  insurance. 

21  How.  539^-646,  16  L.  Ed.  208,  OOMMISSIONESS  OF  SKOX  00.  v.  ASBIN- 
WAIJi,  or  KNOX  00.  y.  ASPINWAIiL. 

One  dealing  in  municipal  bonds  issued  In  pursuance  of  a  public  statute  is 
chargeable  with  knowledge  of  such  statute. 

Approved  in  Quinlan  v.  Green  County,  205  U.  S.  420,  51  L.  Ed.  863, 
27  Sup.  Ct.  505,  holding  condition  of  county  issuing  bonds  in  payment 
of  railroad  subscription  that  previous  subscription  would  be  canceled  is 
presumed  to  have  been  done  on  issuance  of  bonds;  Board  of  Commrs.  v. 
Kansas,  19  Okl.  407,  91  Pac.  712,  holding  where  bonds  contain  statement 
on  back  that  they  have  been  judicially  declared  valid,  this  fact  is  not  open 
to  attack;  Meyer  v.  Muscatine,  1  Wall.  393,  17  L.  Ed.  567,  holding  that 
a  purchaser  of  bonds  was  bound  to  look  to  the  legal  authority  under  which 
the  public  agents  acted;  Northern  Bank  v.  Porter  Township,  110  U.  S. 
615,  28  L.  Ed.  261,  4  Sup.  Ct.  257,  a  purchaser  of  township  railway  bonds 
was  charged  with  notice  of  the  laws  of  the  State,  granting  the  power; 
Mygatt  V.  Green  Bay,  1  Biss.  296,  Fed.  Cas.  9998,  holding  purchaser  of 
Wisconsin  bonds,  payable  in  New  York,  charged  with  the  duty  of  exam- 
ining the  act;  Lulingv.  Racine,  1  Biss.  316,  Fed.  Cas.  8603,  holding  city 
bonds,  with  attached  certificate  that  they  were  issued  under  the  author- 
ity of  a  specified  act,  discharged  purchaser  from  looking  beyond  the  act; 
Katzenberger  v.  Aberdeen,  16  Fed.  746,  holding  that  to  render  municipal 
bonds  valid  there  must  have  been  legislative  authority,  express  or  implied, 
authorizing  their  issue;  D'Esterre  v.  Brooklyn,  90  Fed.  589,  holding  pur- 
chaser deemed  to  ^lave  knowledge  of  provision  that  certain  bonds  must 
be  made  in  a  non-negotiable  form ;  Spence  v.  Mobile  etc.  R.  R.  Co.,  79  Ala. 
589,  purchasers  of  bonds  issued  by  a  consolidated  railway  company  held 
to  knowledge  of  the  act  of  consolidation  and  of  the  old  debts  and  encum- 
brances ;  Hull  V.  County  of  Marshall,  12  Iowa,  162,  holding  that  third  per- 
sons dealing  with  a  public  agent  must,  at  their  peril,  ascertain  existence 
of  his  alithority;  Clark  v.  Janesville,  10  Wis.  184,  holding  a  person  deal- 
ing with  city  bonds  chargeable  with  knowledge  of  the  charter. 

Distinguished  in  First  Nat.  Bank  v.  National  Park  Bank,  175  Fed.  882, 
holding  resolution  empowering  president  of  bank  to  draw  checks  could 
not  be  construed  as.  special  power  where  rights  of  innocent  person  have 
intervened;  State  v.  School  Dist.  No.  50, 18  N.  D.  622,  623, 138  Am.  StT  Rep. 
787,  120  N.  W.  557,  558,  holding  where  bonds  did  not  contain  auditor's 
certificatethat  they  were  issued  pursuant  to  election  duly  held,  they  could 
not  be  sustained  even  in  hands  of  bona  fide  purchaser. 

Where  municipal  railroad  aid  bonds  are  authorised  to  be  issued  upon  a 
majority  vote  of  the  electors,  the  decision  of  the  county  commiSBioners  thit 
this  condition  has  been  compUed  with  is  conclualTo  after  the  rights  of  Innocoit 
holders  have  attached, 
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Approved  in.  Hughes  County  v.  Livingston,  104  Fed.  313,  43  C.  C.  A. 
541,  following  rulej  Tulare  Irr.  Dist.  v.  Shepard,  185  U.  S.  21,  46  L.  Ed. 
783,  22  Sup.  Ct.  539,  holding  in  suit  on  bonds  of  de  facto  irrigation  district, 
district  .cannot  defend  on  ground  of  legality  of  organization ;  Chicago  etc. 
R-  Co.  V.  Board  of  Supervisors,  170  Fed.  670,  holding  findings  of  fact  made 
by  commission  for  drainage  improvement  cannot  be  disturbed  by  courts; 
Wetzell  V.  City  of  Paducah,  117  Fed.  654,  applying  principle  where  city 
council  was  by  inference  in  charter  given  authority  to  determine  existence 
of  necessary  conditions  precedent  to  issue  of  bonds;  Independent  School 
Dist.  V.  Rew,  111  Fed.  8,  65  L.  R.  A.  864,  49  C.  C.  A.  198,  holding  school 
district  est6pped  from  defeating  action  on  bonds  by  bona  fide  purchaser 
on  ground  that  while  they  appear  on  face  to  be  issued  for  lawful  purpose, 
their  proceeds  were  diverted  to  unlawful  purjiose;  Sacramento  County  v. 
Southern  Pac.  Co.,  127  Cal.  223,  59  Pac.  570,  holding  county  paying  money 
for  bridge  to  be  used  for  highway  purposes  of  which  county  enjoys  benefits 
cannot  recover  money  if  contract  under  which  it  was  paid,  though  legally 
defective,  was  not  immoral  or  unjust ;  Todd  v.  Crail,  167  -Ind.  53,  77  N.  E. 
404,  holding  findings  of  commission  of  improvements  as  to  regularity  of 
preliminary  steps  are  conclusive  on  court;  Duncan  v.  Cox,  41  Ind.  App. 
65,  81  N.  £.  736,  holding  board  of  commissioners  deriving  power  to  levy 
tax  from  election  must  first  determine  validity  of.  election;  Oliver  v. 
Monona  County,  117  Iowa,  49,  90  N.  W.  512,  holding  determination  of 
supervisors  that  petition  under  Code,  section  1952,  for  drainage  of  land, 
was  signed  by  one  hundred  legal  voters  so  as  to  authorize  board  to  order 
drainage^  cannot  be  collaterally  attacked;  Ekwartzell  v.  Blue  Grass  Tp., 
28  N.  D.  24,  147  N.  W.  728,  holding  findings  of  improvement  commission 
as  to  public  highway  not  subject  to  collateral  attack ;  State  v.  "King  County, 
45  Wash.  526,  88  Pac.  937,  holding  construction  of  canal  for  use  of  Federal 
government  not  within  power  of  county;  Bissell  v.  Jeffersonville,  24  How. 
299,  16  L.  Ed.  671,  where  the  common  council  was  held  to  be  the  tribunal 
to  determine  sufficiency  of  the  voters;  St.  Joseph  Towmship  v.  Rogers,  16 
Wall.  665,  21  L.  Ed.  SS8,  holding  that  determination 'of  the  supervisoi^ 
that  a  majority  of  electors  was  in  favor  of  subscription  could  not  be 
attacked ;  Town  of  Coloma  v.  Eaves,  92  U.  S.  490,  28  L.  Ed.  681,  holding 
that  the  signature  of  the  supervisors  to  the  bonds,  as  required  by  the  act, 
and  registration  in  the  auditor's  o£Qce,  were  conclusive  against  the  cor- 
poration; Darlington  v.  La  Clede  Co.,  4  Dill.  206,  Fed.  Cas.  3577,  holding 
where  no  popular  vote  was  taken,  that  the  holder  for  value  of  a  botid 
was  authorized  to  presume  a  vote;  Lewis  v.  Comanche  Co.,  35  Fed.  347, 
holding  that  where  statute  required  a  vote  of  one-fifth,  according  to  the 
poll-books,  as  far  as  the  bona  fide  holder  was  concerned,  decision  of  the 
commissioners  was  conclusive;  National  Life  Ins.  Co.  v.  Board  of  Educa- 
tion, 62  Fed.  792,  10  C.  C.  A.  637,  holding  that  board  by  issuing  the  bonds 
decided  that  all  the  conditions  precedent  to  their  issue  had  been  perform^, 
and  were  estopped  to  deny  the  truth  of  their  certificate ;  Miners'  Ditch  Co. 
V.  Zellerbachy  37  Cal.  588,  90  Axo.  Dec.  316,  holding  the  legal  presumption 
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is  that  the  act  of  an  appointed  officer  of  a  corporation  is  performed  for  a 
proper  pnrpose;  Evansville  etc.  R.  Co.  v.  Evansville;  16  Ind.  419,  holding 
that  the  jadgment  of  the  common  council,  being  the  judges  of  the  suffi- 
ciency of  a  petition,  was  conclusive,  unless  directly  attacked;  State  t. 
Needham,  32  Ind.  327,  holding  the  judgment  of  the  county  commissioners 
as  to  sufficiency  of  the  petition  for  the  organization  of  turnpike  companies 
was  conclusive;  Madison  v.  Smith,  83  Ind.  613,  holding  that  decision  of 
city  council  as  to  sufficiency  of  a  petition  to  subscribe  for  stock  is  con- 
clusive; McEneney  v.  Town  of  Sullivan,  125  Ind.  412,  25  N.  E.  641,  holding 
the  determination  of  town  trustees  of  the  sufficiency  of  a  petition  for  the 
improvement  of^a  street  is  conclusive;  Indianapolis  v.  Consumers'  Gas 
^  Trust  Co.,  140  Ind.  264,  39  N.  E.  946,  holding  a  recital  in  resolution  of  the 

common  council  that  the  required  percentage  of  residents  on  a  street  were 
willing  to  use  natural  gas  was  conclusive;  Baker  v.  Board  of  Supervisors, 
40  Iowa,  229,  holding  that  the  decision  of  board  of  supervisors  as  to  suffi' 
ciency  of  signatures  to  a  petition  for  relocation  of  a  county  seat  is  con- 
clusive; Applegafre  v.  Applegate,  107  Iowa,  323,  78  N.  W.  38,  holding  that 
decision  of  court,  determining  whether  jurisdictional  facts  exist,  is  con- 
\  elusive  as  against  collateral  attack;  Lewis  v.  Commissioners,  12  E[an.  208, 
that  determination  by  county  commissioners  estops  the  county  from  deny- 
ing thlB  authority  in  an  action  by  a  ^ona  fide  holder;  Hutchinson  etc.  R. 
Co.  V.  Board,  etc.,  48  Kan.  84,  30  Am.  St.  Rep.  286,  15  L.  R.  A.  407,  28 
)  Pac.  1083,  holding  that  the  municipality  was  estopped  from  asserting  the 

petition  was  insufficiently  signed,  the  board  of  commissioners  having  found 
the  fact ;  City  of  Vicksbui^  v.  Liombard,  51  Miss.  127,  holding  the  decision 
of  .the  mayor  and  aldermen  of  the  result  of  the  election  was  conclusive  as 
to  bonds  in  the  hands  of  innocent  holders ;  Madison  Co.  v.  Brown,  67  Miss. 
692,  694,  7  South.  616,  517,  holding  that  principal  case  had  not  been 
overruled  by  Dixon  Co.  v.  Field,  111  U.  S.  83,  28  L.  Ed.  360,  4  Sup.  Ct. 
315,  and  Lake  Co.  v.  Graham,  130  U.  S.  674,  32  L.  Ed.  1065,  9  Sup.  Ct.  654; 
Steines  v.  Franklim  County,  48  Mo.  179,  8  Am.  Rep.  91,  where  a  bond  issue 
required  a  prior  election  if  no  election  was  held,  the  bonds  would  be  void; 
Brown  v.  Merrick  Co.,  18  Neb.  360,  25  N.  W.  368,  holding  the  acts  of 
county  board,  in  selecting  the  paper  ^r  advertising  for  bids  for  bridges, 
not  open  to  collateral  attack;  Coler  v.  Dwight  School  Township,  3  N.  D. 
259,  28  L.  R.  A.  653,  55  N.  W.  591,  holding  that  a  statement  in  the  bonds 
by  the  officers  making  the  issue  estopped' the  district;  Flagg  v.  School 
District,  4  N.  D.  52,  25  L.  R.  A.  872,  58  N.  W.  507,  holding  the  decision  of 
the  county  clerk  that  the  title  to  a  school  site  was  in  the  school  board 
was  conclusive  in  favor  of  an  innocent  holder  for  value ;  Blake  v.  Walker, 
23  S.  C.  526,  holding  the  managers'  declaration  of  a  local  option  election 
could  not  be  reviewed  by  the  city  council;  Anderson  Co.  v.  Houston  & 
G.  N.  R.  R.  Co.,  52  Tex.  243,  holding  the  judgment  of  the  County  Court  of 
the  result  of  the  election  could  only  be  attacked  in  a  direct  proceeding; 
First  Nat.  Bank  v.  Town  of  Concord,  50  Vt.  280,  holding  the  certificate 
of  the  proper  commissioners  of  the  sufficiency  of  the  taxpayers'  consent 
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conclusive  as  between  the  Town  and  a  bona  fide  holder  for  value;  dissent- 
ing opinion  in  Ri^s  v.  Johnson  Co.^  6  Wall.  200,  18  h.  Ed.  778»  on  a  point 
in  principal  case  not  tonched  by  majority  opinion;  dissenting  opinion  in 
Koehler  v.  Hill,  60  Iowa,  578, 14  N.  W.  756,  majority  holding  that  a  recital 
of  a  constitutional  amendment  in  a  joint  confirmatoiy  resolution  of  the  Gen- 
eral Assembly  is  not  conclusive  as  to  the  form  in  which  the  amendment 
was  originally  proposed. 

Distinguished  in  Knight  v.  Shelton,  134  Fed.  438,  fact  that  Speaker  of 
House  of  Arkansas  legislature  declaring  constitutional  amendment  legally 
adopted  on  a  canvass  of  vote  of  electorate  is  not  conclusive;  Garden  City 
etc.  R.  Co.  V.  Masch,  82  Kan.  805,  109  Pac.  687,  dicta  holding  conclusion 
of  commission  may  be  attacked  in  direct  proceeding ;  Smith  v.  Ontario, ' 
15  Blatchf .  270,  Fed.  Cas.  13,085,  and  Faulkenstein  Twp.  v.  Fitch,  2  Kan. 
App.  212,  43  Pac.  283,  holding  rule  not  applicable  when  the  agents  execut- 
ing the  bonds  were  not  those  appointed  to  determine  the  fact  of  consent; 
Ladd  V.  Town  of  Franklin,  37  Conn.  67,  holding  town  voting  a  volunteer 
bounty  payable  after  muster  not  bound  by  a  note  given  before  nyister; 
Rhodes  v.  Piper,  40  Ind.  373,  holding  that  a  finding  by  the  county  com- 
missioners of  due  organization  of  a  turnpike  company  did  not  bind  the 
property  owners ;  Koehler  v.  Hill,  60  Iowa,  627, 15  N.  W.  621,  on  rehearing, 
holding  that  a  confirmatory  resolution  of  the  General  Assembly  of  a  con- 
stitutional amendment  proposed  by  the  preceding  assembly  conclusive  as  to 
identity,  but  not  absolute  because  the  law  had  provided  a  mode  of  ex- 
amination; Rich  V.  Errol,  51  N.  H.  360,  holding  that  an  unauthorized  loan 
made  by  selectmen  did  not  warrant  a  presumptioil  of  its  application  to 
use  of  town ;  Corry  v.  Gaynor,  22  Ohio  St.  594,  holding  that  trustees'  find- 
ing of  sufficiency  of  petition  for  a  street  improvement  not  conclusive  of 
the  fact.  ^ 

Estoppel  of  a  county  or  municipal  corporation  to  coiktest  illegal  claims 
or  expenditures.    Note,  137  Am.  St.  Bep.  871. 

Conclusiveness  of  judgment.    Note,  28  Am.  St.  BsQ.  114. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  933,  938,  940. 

Presumption  of  performance  of  everything  necessary  to  make  exe- 
cuted contract  acted  upon  by  corporation  a  binding  one.  Note, 
7  B.  R.  0.  370. 

Where  county  railroad  aid  l^ds  on  their  face  import  a  compliance  with   - 
the  law,  pnTchasers  are  not  bound  to  look  further. 

Approved  in  Northwestern  Sav.  Bank  v.  Centreville  Station,  143  Fed. 
85,  74  C.  C.  A.  275,  applying  rule  where  town  bonds  recited  issuance  under 
Illinois  statute  authorizing  towns  to  borrow  money  for  highway  improve- 
ments, and  that  supervisors  and  clerk  were  acting  under  authority  of 
highway  commissioners,  pursuant  to  popular  vote  authorizing  bonds; 
Board  of  Commrs.  of  Henderson  County  v.  Travelers'  Ins.  Co.|  128  Fed. 
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824,  63  C.  C.  A.  467,  holding  where  there  W8s  statutory  authority  for 
county  to  issue  negotiable  bonds,  and  it  has  issued  *  such  bonds,  it  is 
estopped,  as  against  bona  fide  purchasers,  by  recitals  therein,  that  they 
were  issued  in*  conformity  with  statute;  Board  of  Commrs.  of  Stanly 
County  V.  Coler,  113  Fed.  716,  717,  51  C.  C.  A.  379,  applying  rule  to 
county  railroad  aid  bonds  issued  under  Code  N.  C.  1883,  §  1996 ;  Wesson  v. 
Mt.  Vernon,  98  Fed.  809,  39  C.  C.  A.  301,  holding  township  issuing  bonds 
under  provisions  ^of  statute  is  estopped  by  recitals  in  bonds  as  to  com- 
pliaaee  with  statute;  Marion  Water  Co.  v.  City  of  Marion,  121  Iowa,  322, 
96  N.  W.  888,  where  city,  authorized  to  construct  waterworks,  adopted 
ordinance  granting  company  right  to  lay  mains  in  street,  providing  for 
*  hydrant  rentals  and  giving  company  right  to  collect  rents  from  consumers, 
and  company  constructed  works,  city  cannot  defeat  hydrant  rentals  by 
showing  ordinance  irregularly  drawn ;  'State  v.  Board  of  Commrs.,  62  Kan. 
501,  64  Pac.  47,  applying  rule  to  county  refunding  bonds  issued  under 
Laws  1891,  c.  163;  San  Augustine  County  v.  Madden,  39  Tex.  Civ.  264, 
87  S.  W.  1058,  holding  third  person  buying  land  from  grantee  of  school 
land  cannot  be  prejudiced  by  unknown  invalidity  of  consideration  passing 
from  grantor  to  county;  Moran  v.  Commissioners  of  Miami  County,  2 
Black,  724,  17  L.  Ed.  S44,  where  recitals  in  bonds  estopped  the  board  to 
deny  their  conformity  with  the  statute;  Mercer  County  v.  Hacket,  1  WaU. 
93,  17  L.  Ed.  549,  holding  evidence  to  rebut  recitals  in  bonds  could  not  be 
permitted  to  county;  Gelpcke  v.  Dubuque,  1  Wall.  203,  17  L.  Ed.  525, 
afiSrming  right  of  bona  fide  holder  to  presume  regularity  when  corpora- 
tion might  under  any  circumstances  issue  negotiable  securities;  Meyer  v. 
Muscatine,  1  Wall.  393,  17  L.  Ed.  567,  holding  the  legal  authority  to  act 
being  sufficient  carried  presumption  of  regular  exercise;  Rogers  v.  Bur- 
lington, 3  Wall.  667,  18  L.  Ed.  84,  holding  that  after  issue  and  delivery 
of  bonds  the  city  of  Burlington  estopped  to  allege  defective  execution; 
Larned  v.  Burlington,  4  Wall.  276,  18  L.  Ed.  353,  holding  a  bonded  loan 
for  construction  of  a  plank  road  was  for  public  purposes,  and  irregularities 
in. issue  could  not  be  pleaded;  Supervisors  v.  Schenck,  5  Wall.  783,  18 
L.  Ed.  559,  holding  that  knowledge  by  county  of  action  of  the  supervisors 
in  issuing  bonds  and  voluntary  payment  of  interest  was  ratification;  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.  645,  19  L.  Ed.  1018,  holding  on  pur- 
chase and  sale  of  exchange  by  the  cashier  of  a  bank,  the  jury  may  infer 
the  power;  Pendleton  Co.  v.  Amy,  13  Wall.  305,  20  L.  Ed.  580,  holding 
that  receipt  and  retention  by  county  of  a  stock  certificate  in  exchange  for 
bonds  estopped  from  pleading  noncompliance  with  conditions  of  issue; 
Lexington  v.  Butler,  14  Wall.  296,  20  L.  Ed.  813,  holding  corporation 
estopped  from  asserting  ultra  vires  of  bonds  issued  by  order  of  court; 
Grand  Chute  v.  Winegar,  15  Wall.  371,  21  L.  Ed.  173,  holding  corporation 
could  not  plead  fraud  of  agents  as  to  bonds  issued  by  supervisors  under 
authority  of  statute;  Kenicott  v.  Supervisors,  16  Wall.  465,  21  L.  Ed.  320, 
holding  on  foreclosure  of  a  mortgage  of  county  swamp-lands  in  aid  of  a 
railroad,  county  could  not  plead  ultra  vires  when  statute  authorized  the 
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security;  Town  of  Coloma  v.  Eaves.  92  U.  S.  490,  491, 18  Am.  Rep.  262,  263, 
23  L.  Ed.  581,  holding  that  recitaU  in  bonds  of  issue  under  a  certain  act 
estopped  the  corporation  to  deny  compliance  with  the  prerequisites  of 
issue;  Town  of  Venice  v.  Murdock,  92^  U.  S.  500,  18  Am.  Rep.  266,  23 
L.  Ed.  585,  overruling  New  York  decisions  throwing  the  onus  oui  the  bond- 
holder to  prove  compliance  with  the  conditions;  Commissioners  v.  Janu- 
ary, 94  U.  S.  206,  24  h.  Ed.  112,  holding  a  recital  of  issue  in  conformity 
to  law  and  in  pursuance  of  a  certain  election  conclusive  on  county,  al- 
though the  wrong  statute  wlas  referred  to;  ^San  Antonio  v.  Mehaffy,  96 
U.  S.  314,  24  L.  Ed.  817,  holding  the  city  estopped  to  deny  recital  that 
debt  had  been  authorized  by  a  vote  of  electors;  Super-visors  v.  Galbraith, 
99  U.  S.  218,  25  L.  Ed.  411,  holding  recital  of  conformity  to  the  statutes 
estopped  county  to  set  up  that  they  were  not  made  payable  to  the  payee 
named  in  the  statute ;  Orleans  v.  PUtt,  99  U.  S.  682*,  25  L.  Ed.  406,  hold- 
ing the  corporation  could  not  deny  the  validity  of  bonds  to  which  coupons 
sued  on  belonged  when  the  bonds  showed  no  defect  on  their  face ;  Lyons  v. 
Munson,  99  U.  S.  686,  25  L.  Ed.  451,  to  same  point  and  effect;  Pompton 
V.  Cooper  Union,  101  U<  S.  204,  25  L.  Ed.  806,  holding  a  recital  of  issue  in 
pursuance  of  an  act  named  estopped  the  corporation  to  deny  its  truth; 
Buchanan  v.  Litchfield,  102  U.  S.  290,  26  L.  Ed.  140,  holding  recital  of 
issue  tuider  authority  of  a  statute,  and  city  ordinance  did  not  necessarily 
imply  a  compliance  with  the  constitution  limiting  borrowing  power;  Pana 
V.  Bowler,  107  U.  S.  541,  27  L.  Ed.  429,  2  Sup.  Ct.  713,  holding  that  an 
irregularity  in  the  election  will  not  invalidate  bonds  which  on  their  face 
recite  compliance  with  statute;  Andes  v.  Ely,  158  U.  S.  324,  30  L.  Ed.  1002, 
15  Sup.  Ct.  959,  holding  municipality  estopped  to  deny  the  jurisdictional 
facts  recited ;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  574, 
43  L.  Ed.  1091,  19  Sup.  Ct.  825,  corporation  bound  by  its  guaranty  of 
bonds,  though  irregularly  obtained,  when  rights  of  bona  fide  holders  have 
intervened;  Mygatt  v.  Green  Bay,  1  Biss.  295,  Fed.  Cas.  9998,  holding 
city  estopped  to  deny  existence  of  a  resolution  authorizing  execution  of 
bonds ;  Luling  v.  Racine,  1  Biss.  316,  Fed.  Cas.  8603,  holding  the  city  could 
not  all^e  unconstitutionality  against  a  certificate  annexed  of  issue  in  pur- 
suance of  a  special  act ;  Huidekoper  v.  Buchanan  Co.,  3  Dill.  179,  180,  Fed. 
Cas.  6847,  holding  that  county  railroad  bonds  were  commercial  paper  and 
ultra  vires  was  the  only  defense  against  an  innocent  holder;  Carpenter  v. 
Bnena  Vista  County,  5  Dill.  560,  Fed.  Cas.  2429,  holding,  in  an  action  on 
bonds,  reciting  due  issue,  the  petition  need  not  show  that  purpose  was 
authorized  by  the  law;  Ex  parte  Estabrook,  2  Low.  549,  Fed.  Cas.  4534, 
holding  that  a  treasurer  or  manager  of  a  trading  corporation  is  not  author- 
ized to  bind  the  company  by  an  accommodation  note;  Cronin  v.  Patrick 
Co.,  4  Hughes,  529,  89  Fed.  81,  holding  county  estopped  to  deny  regularity 
of  bonds  issued  by  its  agents,  valid  on  their  face,  and  county  had  not  tried 
to  prevent  the  issue  (see  note  to  Cooke  v.  United  States,  12  Blatchf.  60, 
Fed.  Cas.  3178,  on  liability  of  municipal  bodies  on  negotiable  paper) ; 
Miller  v.  Berlin,  13  Blatchf.  248,  Fed.  Cas.  9562,  holding  plaintiff  need  not 
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prove  recording  of  the  assent  of  a  majority  of  the  taxpayers  made  a  con- 
dition precedent;  Phelps  y.  Town  of  Lewiston,  16  Blatchf.  152,  153,  Fed. 
Cas.  11,076,  sustaining  a  bond  issue  which  recited  that  they  were  issued 
by  virtue  of  specified  acts ;  Memphis  v.  Brown,  1  Flipp.  196,  199,  Fed.  Cas. 
9415,  holding  that  acts  and  contracts  authorized  by  the  charter  but  re- 
quiring the  performance  of  of&cial  acts  to~make  them  regular  bound  the 
corporation;  Stanton  v.  Alabama  etc.  R.  Co.,  2  Woods,  527,  Fed.  Cas. 
13,297,  applying  the  rule  to  first  mortgage  bonds  issued  by  a  railroad  com- 
pany ;  Young  V.  Montgomery^  etc.  R.  Co.,  2  Woods,  616,  Fed.  Cas.  18,166, 
holding  that  first  mortgage  bonds  of  a  railroad  company  in  excess  of  the 
authorized  amount  .not  on  that  account  void  in  the  hands  of  a  bona  fide 
holder;  Milner  v.  Pensacola,  2  Woods,  637,  Fed.  Cas.  9619,  holding  a  <^ity 
subscription  for  a  purpose  authorized  could  not  be  defended  for  an  infor- 
mality in  the  election;  Woodward  v.  Calhoun  Co.,  30  Fed.  Cas.  549,  hold- 
ing that  bonds  reciting  on  their  face  ^hat  all  the  i^cts  had  been  substan- 
tially performed  were  unimpeachable  in  the  hands  of  a  bona  fide  holder 
without  notice;  Whiting  v.  Wellington,  10  Fed.  813,  holding  a  bank 
estopped  by  a  certificate  issued  by  its  recording  of&cer  to  deny  fact  of 
vote  found  on  its  records,  though  no  such  vote  passed;  Bates  v.  Independ- 
ent School  District,  25  Fed.  193,  holding  that  recitals  in  bonds  of  an 
independent  school  district,  of  issue  under  provisions  of  specified  section 
of  the  code  of  Iowa,  not  equivalent  to  recitals  of  issue  "in  pursuance  of" 
or  "in  conformity  with"  or  "by  virtue  of"  or  "by  authority  of"  a  given 
statute,  and  did  not  estop  a  showing  that  the  issue  was  illegal;  Moolton 
V.  Evaiisville,  25  Fed.  386,  holding  bona  fide  purchaser  protected  by  a 
recital  of  issue  "in  pursuance  of"  an  act  of  the  legislature,  etc.;  National 
^Bank  v.  Town  of  Grenada,  41  Fed.  93,  holding  town  records  showing  com- 
pliance with  preliminary  steps  estopped  the  corporation  to  deny  that  peti- 
tion for  election  was  presented  by  qualified  electors;  Dudley  v.  Board  of 
Commissioners,  80  Fed.  676^  26  C.  C.  A.  82,  holding  recitals  in  bonds  is- 
sued for  the  erection  of  public  buildings,  that  the  legal  limit  of  indebted- 
ness had  not  been  exceeded,  bound  the  county;  Heed  v.  Commissioners, 
82  Fed.  718,  holding  that  where  county  admitted  legislative  authority  for 
the  issue  they  could  not  go  behind  the  recitals  in  the  bonds;  Chilton  v. 
Town  of  Qratton,  82  Fed.  878,  holding  that  a  plea  of  insufficiency  of  free- 
holder petitioners  not  available  to  avoid  recitals  of  due  issue;  Township 
of  Ninety-six  v.  Folsom,  87  Fed.  307,  30  C.  C.  A.  667,  holding  the  town- 
ship estopped  by  recital  in  bond  of  the  enabling  act^and  compliance  with 
statute;  Waite  v.  Santa  Cruz,  89  Fed.  635,  holding  a  municipality  estopped 
as -against  a  bona  fide  holder  from  disputing  the  truth  of  the  recitals; 
Commissioner's  Court  v.  Rather,  48  Ala.  446,  county  bonds  under  authority 
of  a  law  passed  over  the  veto  of  the  Oovernor  create  a  valid  debt  against 
the  county;  State  v.  City  Council  of  Montgomery,  74  Ala.  231,  holding 
irregularities  in  the  issue  would  not  affect  bona  fide  holders  or  purchasers, 
and  taxpayers  could  not  enjoin  collection  of  a  tax  to  pay  the  interest; 
Skinner  v.  Santa  Rosa,  107  Cal.  475,  29  L.  R.  A.  521,  40  Pac.  746,  holding 
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that  the  city  had  no  power  to  issue  bonds  in  a  form  not  substantially  com- 
pl3ring  with  the  terms  stated  in  the  ordinance,  and  that  before  delivery 
their  issue  would  be  enjoined;  Society  for  Savings  v.  New  London,  29 
Conn.  193,  holding  city  could  not  set  up  a  first  refusal  to  sanction  a  bond 
issue  against  bonds  publicly  sold,  when  interest  had  been  paid  for  a  con- 
siderable time  and  no  action  taken  to  enjoin  sale;  County  Cpmmrs.  v. 
King,  13  Fla.  464,  holding  that  the  question  of  the  constitutionality  of 
the  enabling  act  cannot  be  raised  after  being  passed  on  by  the  Supreme 
Court  of  the  State  in  another  case;  Greeley  v.  Jacksonville,  17  Fla.  464, 
holding  the  question  of  sufficiency  of  the  notice  calling  the  meeting  to 
sanction  the  issue  could  not  be  raised  as  a  defense ;  Jefferson  Co.  v.  Lewis, 
20  Fla.  1004,  deciding  that  innocent  holders  of  bonds  were  protected  when 
the  municipal  records  showed  observance  of  the  preliminary  conditions; 
Commissioners  of  Roads  v.  Shorter,  50  Ga.  508,  holding  that  bonds  pay- 
able to  president  or  order,  and  by  him  indorsed,  are  in^the  hands  of  a 
bona  fide  holder  same  as  a  promissory  note;  Black  v.  Cohen,  52  Ga.  629, 
"where  there  is  authority  to  issue,  an  innocent  holder  is  not  affected  by 
sale  under  par  value;  Wilkinson  v.  City  of  Peru,  61  Ind.  11,  holding  that 
a  tax  to  pay  bond  interest  will  oxily  be  enjoined  on  grounds  constituting 
a  valid  defense  to  the  payment  of  the  bonds  in  the  hands  of  innocent 
holders;  State  v.  Commissioners,  39  Elan.  659,  7  Am.  St.  Bep.  570,  19 
Pac.  926,  holding  that  irregularities  in  the  election  might  have  been  suffi- 
cient if  raised  at  a  proper  time,  but  not  against  innocent  holders  for  value ; 
Town  of  Eminence  v.  Grasser,  81  Ky.  54,  holding  levy  and  collection  of 
taxes  for  paying  bonds  estopped  town  to  deny  their  validity;  Smith  v. 
New  Orleans,  23  La.  Ann.  8,  holding  the  city  "treasury  notes"  were  not 
bills  of  credit,  but  negotiable  securities;  Connell  v.  Hill,  30  La.  Ann.  254, 
holding  that  an  indefinite  allegation  of  noncompliance  with  required 
formalities  did  not  remove  the  presumption  of  its  regular  adoption  of  an 
ordinance;  Shurtleff  v.  Wiscasset,  74  Me.  137,  distinguishing  between  ab- 
sence of  authority  and  imperfect  exercise,  the  principal  case  applies  to 
the  latter;  Citizens'  Mutual  Fire  Ins.  Co.  v.  Sortwell,  8  Allen,  226,  in  an 
action  by  an  insurance  company  to  r^over  an  assessment  on  a  deposit 
note,  a  defense  of  irregularities  in  adopting  provisions  of  a*  statute  author- 
izing division  of  risks  into  classes  not  affecting  defendants'  rights  as 
members  will  not  be  allowed;  Prince  v.  Crocker,  166  Mass.  360,  32  L.  E.  A. 
612,  44. N.  E.  448,  where  consent. of  a  majority  of  the  inhabitants  of  a 
town  present  and  voting  is  required,  an  assent  by  vote  will  bind  the  town ; 
State  V.  Town  of  Lime,  23  Minn.  526,  holding  the  determination  of  the 
town  clerk  as  to  the  sufficiency,  of  a  statement  is  final  and  conclusive 
against  collateral  attack;  Pulton  v.  Town  of  Riverton,  42  Minn.  397,  44 
N.  W.  258,  holding  a  statement  in  a  county  drainage  bond  issued  in  pur- 
suance of  a  special  act,  with  recital  of  compliance,  conclusive;  Guilford  v. 
Minneapolis  etc.  R.  Co.,  48  Minn.  574,  SI  Am.  St.  Bep.  699,  51  N.  W.  661, 
holding  that  wHen  bonds  on  their  face  import  a  compliance  with  the  law, 
inquiiy  is  limited  to  the  bona  fides  of  the  purchase  and  the  statutory 
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authority;  Barrett  v.  County  Court,  44  Mo.  202,  holding  subsequent  action 
of  the  county  in  voting  on  the  stock  subscribed  a  waiver  of  irregularities 
in  issuing;  Steines  v.  Franklin  Co.,  48  Mo.  182,  8  Axil  Rep.  94,  holding 
that  if  no  election  was  held  and  an  election  was  required,  the  power  did 
not  exist;  State  v.  Saline  County  Court,  48  Mo.  393,  8  Am.  Eep.  109,  hold- 
ing when  the  record  showed  that  a  vote  required  by  law  had  been  taken, 
purchaser  not  bound  to  inquire  into  the  result;  Smith  v.  County  of  Clark, 
64  Mo.  72,  holding  that  where  the  enabling  act  required  a  vote,  a  recital 
of  due  issue  protected  a  bona  fide  holder,  though  no  election  had  been 
held  (on  rehearing,  64  Mo.  80,  the  majority  of  the  court  repudiated  the 
dictum  previously  announced  as  to  estoppel,  holding  that  in  that  State 
recitals  in  bonds  did  not  amount  to  an  estoppel,  and  that  the  doctrine  of 
the  principal  case  had  never  been  adopted  in  that  State,  but  the  former 
judgment  was  affirmed  on  other  grounds) ;  Copper  v. y Mayor  etc.  of  Jersey 
City,  44  N.  J.  Lr  636,  holding  want  of  power  to  issue  bonds  was  the  only 
defense  open  to  a  corporation  against  an  innocent  holder;  Coler  t.  Board, 
6  N.  M.  133,  27  Pac.  630,  holding  the  failure  of  the  county  to  take  any 
steps  to  avoid  bonds,  n^otiation  of  them,  and  actual  levy  of  taxes  to  pay 
interest,  worked  an  estoppel;  Moore  v.  Mayor,  73  N.  Y.  246,  29  Am.  Rep. 
1S8,  holding  that  a  city  could  not  defend  an  action  on  a  contract  for  street 
work  on  the  technical  ground  of  a  defect  in  the  publication  of  the  ordi- 
nance for  the  work ;  Belo  v.  Commissioners  of  Porsythe,  76  N.  C.  495,  496, 
holding  recitals  in  bonds  conclusive  on  the  county,  and  constituted  an 
estoppel  in  pais ;  State  v.  Board  of  Education,  27  Ohio  St.  97,  holding  that 
exercise  of  a  power  to  issue  and  sale  of  bonds,  reciting  issue  in  pursuance 
of  a  given  law,  prevents  subsequent  denial  as  against  holders  for  value ; 
State  V.  Commissioners,  37  Ohio  St.  532,  holding  a  purchaser  of  road  bonds 
not  bound  to  look  beyond  the  findings  and  record  of  the  commissioners; 
Bond  Debt  Cases,  12  S.  C.  274,  276,  holding  that  bonds  issued  under  the 
act  to  reduce  the  volume  of  the  public  debt  were  valid  except  when  issued 
in  exchange  for  invalid  securities;  Coler  v.  Rhoda  School  Township,  6 
S.  D.  663,  63  N.  W.  162,  holding  tly^it  recitals  in  school  construction  bonds 
would  estop  defendants  from  disputing  their  legality  for  irregularities; 
Adams  v.  Memphis  etc.  R.  Co.,  2  Cold.  663,  applying  the  rule  of  estoppel 
to  a  mortgage  of  land  by  a  municipal  corporation  where  the  power  existed 
but  was  irregularly  exercised;  Louisville  etc.  R.  Co.  v.  State,  8  Heisk.  788, 
holding  recitals  it  the  record  of  the  County  Court  of  due  complianx;e  with 
statutory  requirements  must  prevail  in  a  collateral  attack  on  county  rail- 
road bonds;  State  v.  Anderson  Co.,  8  Baxt.  260,  in  a  suit  by  mandamus  to 
compel  a  county  to  levy  a  tax  to  pay  interest  coupons  if  the  authority  to 
issue  bonds  is  clear,  the  county  cannot  plead  want  of  compliance  with 
formalities  or  fraud  in  the  issuing  agent;  Johnson  City  v.  Railroad,  100 
Tenn.  147,  44  S.  W.  672,  holding  a  recital  that  the  bond  was  issued  pur- 
suant to  and  in  accordance  with  the  provisions  of  the  enabling  act,  im- 
plied th^t  they  were  issued  to  a  proper  railroad  company ;  De  Voss  v.  City 
of  Richmond,  18  Gratt.  356,  368,  98  Am.  Dec.  659,  660,  holding  that  pur- 
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chaser  of  Mien**  bonds  not  bound  by  an  omission  of  an  officer  of  the 
council  to  state  the  fact  of  its  being  a  reissued  bond ;  Supervisors  v.  Ran- 
dolph, 89  Va.  620,  16  S.  E.  724,  awarding  mandamus  to  compel  super- 
visors to  levy  a  tax  to  pay  coupons  when  recitals  implied  the  completion 
of  the  road  across  the  county;  Clark  v.  City  of  Janesvllle,  10  Wis.  167, 
holding  the  regularity  of  the  election  presumed  after  bonds  had  passed 
into  the  hands  of  bona  fide  purchasers  for  value;  Bushnell  v.  Beloit,  10 
Wis.  229,  holding  that  an  omission  in  giving  notice  of  election  and  can- 
vassing the  votes  is  only  irregularity;  dissenting  opinion  in  Humboldt 
Townsjiip  V.  Long,  92  U.  S.  649,  660,  23  L.  Ed.  755,  756.  majority  holding 
that  recitals  were  conclusive  of  reg^ularity ;  dissenting  opinion  in  Town  of 
South  Ottawa  v.  Perkins,  94  U.  S.  276,  24  I*.  Ed.  160,  tnajority  holding 
that  a  municipal  corporation  in  defending  an  action  on  its  bonds  by  a 
bona  fide  purchaser,  without  notice,  was  not  estopped  from  pleading,  there 
was  no  enabling  act;  dissenting  opinion  in  State  v.  Clinton,  28  La.  Ann. 
400,  majority  holding  that  bonds  issued  in  contravention  of  the  Constitu- 
tion were  void  in  the  hands  of  bona  fide  holders;  dissenting  opinion  in 
Pngh  V.  Moore,  44  La.  Ann.  246,  10  South.  723,  majority  holding  that  a 
State  bond,  in  n^otiable  form  fraudulently  reissued,  can  be  defended 
against  an  innocent  holder  for  fraud;  dissenting  opinion  in  Color  v.  Board, 
6  N.  M.  141,  143,  150,  160,  27  Pac.  632,  633,  635,  638,  majority  holding 
that  recitals  in  bonds  importing  the  performance  of  all  the  conditions 
precedent  protected  a  bona  fide  holder;  dissenting  opinion  in  Clark  v. 
Janesville,  10  Wis.  188,  majority  holding  that  where  the  election  to  ap- 
prove was  held  without  any  authority  of  law,  the  bonds  were  void. 

Distinguished  in  dissenting  opinion  in  Town  of  Coloma  v.  Eaves,  92 
U.  S.  493,  ^  L.  Ed.  582,  majority  holding  that  recitals  in  bonds  of  issue 
under  a  certain  act  estopped  the  corporation  to  deny  compliance  with  pre- 
requisite of  issue;  Northern  Bank  v.  Porter  Township,  110  U.  S.  615,  28 
L.  Ed.  261,  4  Sup.  Ct.  257,  holding  estoppel  did  not  apply  where  the  power 
of  a  township  to  subscribe  did  not  exist;  Stewart  v.  Lansing,  15  Blatchf. 
287,  288,  Fed.  Cas.  13,432,  holding  that  where  the  authorities  to  issue  were 
not  charged  with  the  duty  of  ascertaining  jurisdiction,  a  mere  statement 
of  the  authority  without  stating  compliance  did  not  render  town  liable; 
Mercer  County  v.  Provident  Life  etc.  Co.,  72  Fed.  630,  19  C.  C.  A.  44,  hold- 
ing that  bonds  issued,  containing  no  recital,  implying  that  the  railroad  had 
been  completed,  did  not  estop  the  county  from  showing  that  the  bonds 
were  void,  even  as  against  bona  fide  purchaser  for  value;  Louisville  Trust 
Co.  V.  LouisviUe  etc.  R.  Co.,  75  Fed.  466,  467,  22  C.  C.  A.  378,  holding  that 
the  city  or  county  cannot  be  estopped  to  show  irregularities,  unless  there 
are  express  recitals  of  full  compliance,  signed  by  a  competent  officer; 
Cbrk  V.  Des  Moines,  19  Iowa,  217,  87  Am.  Dec.  431,  holding  that  city  and 
county  warrants  are  not  commercial  paper,  and  if  issued  as  such  without 
express  authority  are  void ;  Chamberlain  v.  Burlington,  19  Iowa,  405, 
holding  that  when  municipal  bonds  show  on  their  face  the  authority  for 
V— 16 
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their  issue,  and  such  authority  is  insufficienti  they  are  invalid  in/ the  hands 
of  third  parties,  the,  ruling  in  principal  case  should  be  limited  to  private 
and  trading  corporations ;  McPherson  v.  Foster,  43  ^lowa,  61,  -22  Am. 
Rep.  225,  holding  that  purchasers  of  obligations  of  a  municipal  corpora- 
tion are  bound  t^  know  that  the  city  possessed  only  limited  powers; 
Faulkenstein  Township  v.  Fitch,  2  Kan.  App.  209,  43  Pac.  281,  holding 
that  where  the  bonds  recited  that  they  were  issued  in  pursuance  of 
specified  sections  of  the  enabling  act,  the  rule  did  not  apply  when  the 
officers  issuing  the  bonds  were  not  charged  with  the  duty  of  determining 
the  jurisdictional  facts;  Lewis  v.  Commissioners,  12  Kan.  219,  holding 
that  when  bonds  contained  no  recitals,  but  were  bare  promises  to  pay, 
every  holder  was  chargeable  with  notice  of  whatever  appeared  on  the 
county  records;  State  v.  Police  Jury,  30  La.  Ann.  291,  showing  that  where 
an  act  required  the  police  jury  to  fix  the  form  and  denomination  of  parish 
bonds,  bonds  issued  under  color  of  the  act^thout  such  authority  would 
be  void;  State  v.  Saline  County  Court,  45  Mo.  248,  holding  that  an  issue 
of  bonds  could  not  be  compelled  where  the  County  Court  records  did  not 
/  show  conclusively  a  substantial  compliance  with  the  enabling  act;  First 

Nat.  Bank  v.  Ocean  Nat.  Bank,  60  1^.  T.  292,  19  Am.  Rep.  188,  holding 
that  acceptance  of  a  deposit  of  bonds  by  officers  of  a  bank  as  a  naked 
bailee,  without  special  authority,  did  not  render  bank  liable  where  the 
bonds  were  stole^n  by  burglars;  Town  of  Lyons  v.  Chamberlain,  89  N.  Y. 
587,  holding  that  a  recital  of  a  falsehood  would  not  estop  the  town ;  Clay- 
/  brook  V.  Commissioners,  114  N.  C.  461,  19  S.  E.  595,  holding  that  when 

the  recitals  did  not  show  the  majority  vote  required  by  the  statute,  even 
a  bona  fide  holder  for  value  will  not  be  protected;  Rochester  v.  Alfred 
Bank,  13  Wis.  442,  80  Am.  Dec.  751,  holding  that  where  an  election  was 
held,  subscription  made  and  bonds  issued,  before  the  enabling  act  was  in 
force,  the  bonds  were  void,  and  recitals  of  due  issue  were  ineffectual; 
Veeder  v.  Town  of  Lima,  19  Wis.  293,  295,  holding  that  where  the  super- 
visors were  acting  under  a  limited  authority,  which  required  record,  all 
persons  taking  bonds  bound  to  take  notice  of  the  record. 

Disapproved  in  Woodruff  v.  O'Kolona,  57  -  Miss.  808,  holding  where  a 
statute  only  authorized  ten-year  bonds,  a  recital  of  statutory  authority 
could  not  validate  a  twenty-year  bond ;  Smith  v.  County  of  Clark,  M  Mo. 
17,  repudiating  the  rule  of  the  principal  case  as  stated,  s.  c,  p.  72,  and 
holding  it  was  not  the  law  ii}  State  of  Missouri;  Heard  v.  The  Calhoun 
School  District,  45  Mo.  App.  668,  670,  holding  that  the  rule  in  Missouri 
was  that  recitals  in  municipal  railway  bonds  are  neither  prima  facie  nor 
conclusive  evidence  of  authority  to  issue. 

Limited  in  Swan  v.  Arkansas  City,  61  Fed.  479,  holding  bonds  not  en- 
forceable in  absence  of  any  ordinance  authorizing  them,  notwithstanding 
recitals. 

Doubted  in  Carpenter  v.  Inhabitants,  51  Mo.  493,  holding  where  a  bond 
purported  to  have  been  issued  by  delegated  power,  the  holder  must  show 
the  i>bwer  had  been  conferred. 
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Criticised  in  Treadwell  ▼.  'Commissioners,  11  Ohio  St.  191,  holding  that 
in  order  to  bring  bonds  within  the  terms  of  the  enabling  act  there  mnst 
be  an  averment  that  they  had  been  issued  and  negotiated  by  the  com- 
missioners; Clark  v.  City  of  Des  Moines,  19  Iowa,  218,  87  Am.  Dec.  4S2| 
holding  want  of  corporate  power  may  be  nrged,  even  against  bona  fide 
holder. 

Municipal  bonds  and  defenses  thereto.    Note,  96  Am.  Dec.  682,  686, 
687. 

Railroad  aid  bonds,  validity  of,  in  hands  of  innocent  holder  for  value. 

Note,  18  AnL  Rep.  262,  268,  266. 
Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  AnL 

St.  Rep.  836,  843,  868. 

Coupons  or  Interest  warrants,  prepared  so  as  to  be  separated  from  tlie 
liond,  do  not  require  tbe  production  of  the  bond  when  the  interest  accrues. 

Approved  in  McDoweU  v.  North  Side  Bridge  Co.,  247  Pa.- 193,  93  Atl. 
281,  holding  possession  by  plaintiff  and  nonpayment  by  company  con- 
stituted good  evidence  in  suit  on  coupons  held  twenty  years  after  maturity ; 
Milwaukee  Trust  Co.  v.  Van  Valkenburgh,  132  Wis.  647,  112  N.  W.  1Q86, 
holding  interest  coupons  are  presumed  to  lawfully  belong  to  one  holding 
them ;  Aurora  City  v.  West,  7  Wall.  105,  19  L.  Ed.  60,  holding  that  coupons 
are  n^otiable  and  suit  may  be  maintained  on  them  without  production 
of  the  bonds;  Clark  v.  Iowa  City,  20  Wall.  587,  22  L.  Ed.  428,  holding 
that  coupons  detached  from  the  bonds  are  independent  claims,  negotiable 
and  passing  by  delivery;  Amy  v.  Dubuque,  98  U.  S.  473,  26  L.  Ed.  230, 
holding  that  under  statutes  of  Iowa,  the  cause  of  action  on  a  bond  coupon 
accrues  and  the  statute  of  limitations  begins  to  run  when  suits  may  be 
commenced;  Eoshkonong  v.  Burton,  104  U.  S.  669,  26  L.  Ed.  887,  holding 
the  Wisconsin  statute  of  limitations  begins  to  run  from  the  time  coupons 
mature;  Kenosha  v.  Lamson,  154  U.  S.  573,  19  L.  E4.  730,  14  Sup.  Ct. 
1198,  holding,  in  an  action  on  bond  coupons,  the  bonds  need  not  be  given 
in  evidence ;  Chicago  etc.  R.  Co.  v.  Otoe  Co.,  1  Dill.  342,  Fed.  Cas. ,  2667, 
holding,  in  an  action  on  coupons,  bonds  need  not  be  set  out  in  the  peti- 
tion; First  Nat.  Bank  v.  Town  of  Bennington,  16  Blatchf.  64,  Fed.  Cas. 
4807,  an  action  of  assumpsit  will  lie  on  a  coupon,  and  a  judgment  on  one 
coupon  is  not  conclusive  as  to  other  coupons  on  same  bond,  unless  the 
validity  of  all  was  determined;  Society  for  Savings  v.  New  London,  29 
Conn.  197,  holding  that  bearer  bonds  were  negotiable,  and  could  be  sued 
on  by  the  holder;  Conger  v.  New  Orleans,  32  La.  Ann.  1255,  holding 
payment  of  a  coupon  not  an  admission  of  the  validity  of  bond,  as  bond 
and  coupon  were  separate  obligations;  Augusta  Bank  v.  Augusta,  49  Me. 
516,  holding  that  coupons  detached  from  the  scrip,  not  payable  to  order 
or  bearer,  are  not  negotiable;  Sanborn  v.  Clough,  64  N.  H.  320, 10  Atl.  680, 
holding  a  legacy  of  "the  rest  and  residue  of  all  my  money  in  banks,  stocks 
and  bonis"  included  several  coupons ;  McClelland  v.  Norfolk  S.  R.  Co.,  110 
N.  Y.  475,  6  Am.  St.  R^.  401,  1  L.  R.  A.  301,  18  N.  £.  240,  holding 
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coupons  were  deemed  to  be  of  the  same  character  as  their  bonds;  County 
of  Beaver  v.  Armstrong,  44  Pa.  St.  68,  holding  that  coupons  are  negotiable 
paper,  and  interest  is  also  recoverable;  National  Exchange  Bank  v.  Hart- 
ford, 8  R.  I.  380,  91  Am.  Dec.  238,  holding  an  action  is  maintainable  on 
detached  coupons  after  the  bonds  have  been  paid  and  surrendered ;  Mayor 
v.  First  Nat.  Bank,  1  Baxt.  404,  holding  a  coupon  may  be  negotiated  after 
separation  from  its  Jbond;  Arents  v.  Commonwealth,  18  Gratt.  776,  the 
holder  of  coupons  is  not  bound  to  present  them  on  the  due  day  to  save 
t}ie  liability  of  the  city  or  State;  dissenting  opinion  in  Cromwell  v. 
County  of  Sac,  94  U.  S.  362,  24  L.  Ed.  201,  majority  holding  that  a  judg- 
ment in  a  former  action  on  bond  coupons,  deciding  the  bonds  were  void, 
estopped  same  plaintiff  from  asserting  the  validity  in  a  subsequent  action, 
but  not  a  purchaser  for  value  before  maturity. 

Distinguished  in  Brooke  v.  Struthers,  110  Mich.  672,  85  L.  B.  A.  641» 
68  N.  W.  275,  holding  that  a  note  secured  by  a  mortgage  cannot  be  treated 
as  a  separate  negotiable  security. 

Coupons.    Note,  64  Axo.  Dec.  430,  482,  442. 

Bonds  and  coupons  as  negotiable  instruments.    Note,  28  Am.  Bep.  16* 

Extent  of  estoppel  by  deed.    Note,  11  E.  B.  0.  72. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  B.  0. 
234. 

Validity  of  contract  entered  into  by  corporate  directors.    Note,  22 
E.  B.  0.  142. 

Miscellaneous.  Cited  in  Riesterer  v.  Land  etc.  Lumber  Co.,  160  Mo.  152, 61 
S.  W.  241,  construing  Rev.  Stats.  1899;  §  2499,  relative  to  increase  of  corpo- 
rate bonded  indebtedness  on  notice  to  majority  of  stockholders  and  holding 
such  notice  may  be  waived;  Board  v.  A^spinwall,  24  How.  383,  16  L.  Ed. 
738,  further  appeal  in  matter  of  the  principal  case  referring  to  former 
appeal  for  the  judgment  and  facts;  Gelpcke  v.  Dubuque,  1  Wall.  206,  17 
L.  Ed.  626,  as  to  railroad  aid  bonds  of  counties  and  cities  being  commercial 
paper;  Unity  v.  Burrage,  103  U.  S.  455,  26  L.  Ed.  407,  on  Indiana  statute  of 
February  14,  1848,  being  a  public  act ;  Ottawa  v.  Carey,  108  U.  S.  123,  27 
L.  Ed.  675,  2  Sup.  Ct.  365,  holding  that  the  power  to  subscribe  to  railway 
stock  must  arise  from  a  specific  grant;  Memphis  v.  Brown,  1  Flipp.  217, 
Fed.  Cas.  9415,  as  determining  that  municipal  bonds  were  negotiable  se- 
curities; Bonner  v.  New  Orleans,  2  Woods,  136,  Fed.  Cas.  1631,  and  Jack- 
son v.  Vicksburg  etc.  R.  Co.,  2  Woods,  143,  Fed.  Cas.  7150,  as  to  effect 
when  place  for  pa3rment  was  left  blank  on  negotiability;  County  Commra. 
Y.  King,  13  Fla.  479,  holding  plaintiff  was  entitled  to  interest  and  exchange 
on  coupons ;  New  Albany  etc.  Plank  Road  Co.  v,  Smith,  23  Ind.  354,  hold- 
ing that  bearer  bonds  under  section  22  of  the  Plank  Road  Act  are  nego-* 
tiable  securities;  Lafayette  etc.  R.  Co.  v.  Geiger,  34  Ind.  214,  in  general 
discussion  of  the  old  Constitution  and  laws  of  State  authorizing  railroad 
subscriptious ;  Clark  v.  Des  Moines,  19  Iowa,  213,  87  Am,  Dec  429,  con- 
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trasting  treasury  warrants  of  a  mnnicipal  corporation  with  municipal 
bonds,  showing  the  former  are  not  negotiable ;  Callanan  v.  Brown,  31  Iowa, 
337,  holding  that  city  bonds  issued  for  improvements  are  negotiable  securi- 
ties ;  Commissioners  of  Leavenworth  Co.  v.  Miller,  7  Kan.  506, 12  Am.  Rep. 
439,  on  constitutionality  of  Kansas  statute  of  1865;  State  v.  Mayor,  49 
La.  Ann.  1769,  22  South.  1016,  holding  an  act  removing  the  disability  of 
a  municipality  in  the  matter  of  issuing  interest-bearing  bonds  constitu- 
tional; Supervisors  v.  Wisconsin  Central  R.  Co.,  121  Mass.  470,  as  having 
recc^nized  the  validity  of  debts  contracted  by  counties  in  aid  of  railroad 
construction ;  Vicksburg  v.  Lombard,  51  Miss.  125,  holding  municipal  bonds 
bearing  interest  with  long  maturities  negotiable ;  Eaton  v.  Berlin,  49  N.  H. 
224,  as  having  tested  the  constitutionality  of  the  enabling  act. 

21  How.  A46-647,  16  L.  Ed.  211,  HNOX  OOUKTT  y.  WAIiLAOE. 

Where  municipal  railroad  aid  bonds  on  their  face  import  a  compliance 
with  the  Ibw  under  which  thej  were  isfued,  the  purchaser  is  not  l^ound  to  look 
further. 

Approved  in  Amey  ▼.  Msljot,  24  How.  375,  16  L.  Ed.  618  (citation  prob* 
ably  intended  for  Knox  Co.  v.  Aspinwall),  holding  that  bonds  having 
legislative  authority  cannot  be  repudiated,  though  in  excess  of  charter 
borrowing  powers;  Moran  v.  Miami  Co.,  2  Black,  725,  17  L.  Ed.  844t 
afi&rming  rule  of  principal  ease  in  suit  on  coupons. 

Suit  may  be  maintained  on  coupons  detached  from  their  bonds  without 
the  production  of  the  bonds;  they  are  negotiable  instrumentii. 

Approved  in  First  Nat.  Bank  v.  Town  of  Bennington,  16  Blatchf.  54, 
Fed.  Cas.  4807,  holding  judgment  on  one  coupon  does  not  determine 
validity  of  all;  Columbia  Co.  v.  King,  13  Fla.  467,  afiirming  rule  as  to 
non-necessity  for  production  of  bonds. 

Miscellaneous.  Cited  in  Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am. 
Rep.  439,  holding  that  legislation  authorizing  municipal  aid  to  railroad 
companies  is  constitutional. 

21  How.  548-572,  16  L.  Ed.  211,  OHAMBEBLAIN  Y.  WARD. 

Xibel  originally  in  rem,  and  in  personam,  was  amended  on  motion  In  lower 
court,  and  the  form  of  proceedings  changed  to  a  suit  in  personam  against  the 
owners. 

Approved  in  The  Belfast,  7  Wall.  643,  19  L.  Ed.  271,  holding  the  owners 
may  waiv^^  their  lien  in  rem  and  proceed  in  personam  against  the  master 
owner.  • 

Disapproved  in  The  Nora,  181  Fed.  847,  holding  where  State  courts 
do  not  allow  libel  in  rem  against  vessel  for  personal  injuries,  libel  can- 
not be  amended  so  as  to  change  from  one  in  rem,  as  originally  brought,  to 
one  in  personam. 
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On  appeal,  when  the  testimony  is  very  long,  all  that  can  t>e  done  is  to 
state  the  material  facts  proved,  and  refer  to  ^uch  portions  of  the  evidence  as 
seem  necessary  to  confirm  the  conclusions.    From  conflicting  testimony  when 
not  reconcilahle  wUl  be  drawn  conclusions  from  its  weight  and  probabilities 
f  the  case. 

Cited  and  rule  approved  and  adc^ted  in  The  Manhasset^  34  Fed.  409, 
using  same  expressions. 


Evidence,  which  if  regarded  as  correct  wonld  lead  to  the  necessary  con* 
elusion  that  the  collision  never  took  places  must  be  considered  as  founded  on 
mistake.     « 

Approved  in  The  Britannia,  34  Fed.  ^50,  discarding  evidence  of  position 

of  the  ships,  leading  to  result  that  the  collision  could  not  have  occurred. 

• 

Owners,  particularly  of  steamships,  must  see  that  the  master  ofdcers  and 
under  oihcers  are  skillful  and  competent  to  discharge  their  duties,  and  are 
liable  for  consequences  of  their  waxit  of  skill  and  negligence. 

Approved  in  The  Mulhouse,  17  Fed.  Gas.  966,  holding  that  the  owners 
of  vessels  employed  in  wrecking  liable  for  the  acts  and  default  of  the 
crew,  though  they  work  on  shares,  not  for  wages;  The  Golden  Grove,  13 
Fed.  691,  692,  holding  that  owner  of  steamship  responsible  for  the  igno- 
rance and  incompetency  of  Second  mate  who  never  had  sailed  before  on 
steamship,  either  as  seaman  or  officer;  The  Havilah,  33  Fed.  881,  holding 
ship  liable  for  gross  inattention  of  lookout;  Grey  v.  Mobile  Trade  Co., 
65  Ala.  402,  28  Am.  Rep.  734,  holding  failure  to  protect  bales  of  cotton  on 
deck  with  canvas  or  other  coverings,  negligence. 

Civil  liability  for  wrongful  or  negligent  act  of  servant  or  agent 
tpward  one  not  sustaining  contractu^  relation.  Note,  27  L.  R.  A. 
188. 

To  neglect  seasonably  and  effectually  to  change  a  vessel's  course  and  per- 
sistently to  keep  her  on  her  course,  after  discovering  the  ^signal  lights  of  an 
approaching  vessel,  imputes  a  palpAble  violation  of  the  rules  of  navigation. 

Approved  in  The  New  York,  175  U.  S.  201,  44  L.  Ed.  18S,  20  Sup.  Ct. 
72,  determining  liability  of  steamers  for  collision  in  river;  Port  o^  Port^ 
land  V,  United  States,  176  Fed.  870,  100  C.  C.  A.  336,  holding  failure  to 
discover  dredge  in  motion  constituted  negligence  even  though  dredge  car- 
ried no  passage  lights. 

Lights  extinguished,  or  burning  so  dimly  as  not  to  fulfill  their  purpose^ 
do  not  comply  with  the  act  of  Congress. 

Approved  in  The  Continental,  14  Wall.  358,  20  L.  Ed.  803,  holding  having 
dim  lights,  the  vessel  was  to  blame;  The  Drew,  35  Fed.  791,  holding  when 
testimony  showed  the  wick  was  on  fire  when  lamp  taken  down,  it  indi- 
cated want  of  oil|  and  lights  were  insufficient. 
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Keglect  to  cany  the  light  required  by  section  5  of  the  Act  of  1849  does 
not  per  se  render  the  veesel  liable  for  all  the  damage  occasioned  by  collision. 
Owners  are  liable  for  their  own  neglect,  not  for  the  neglect  of  the  other  party. 

Approved  in  The  Gray  Eagle,  1  Biss.  481,  Fed.  Cas.  5734,  finally  re- 
versed on  appeal  in  9  Wall.  510,  19  L.  Ed.  743,  holding  that  a  ship  which 
had  lost  her  side-lights  in  a  storm  and  showed  a  white  light  most  take 
extra  precautions;  The  D.  P.  (Kelley  v.  Thompson),  1  Low.  125,  Fed.  Cas. 
4056,  holding  that  omission  of  side-lights  will  not  prevent  recovery  unless 
the  neglect  has  caused  or  contributed  to  the  collision;  The  Manhasset,  34 
Fed.  421,  holding  that  a  tug  was  not  to  blame  because  when  alongside  her 
tow  both  lights  were  not  visible  at  once. 

Absence  of  signal  lights  renders  the  vessel  liable  for  all  loss  resoltingl 
from  the  neglect,  but  does  not  confer  any  right  on  the  other  to  disregards 
or  violate  the  rules  of  navigation^  or  to  neglect  reasonable  precautions  to 
avoid  a  collision. 

Approved  in  The  Gray  Eagle,  9  Wall.  510,  19  L.  Ed.  743  (reversing 
1  Biss.  481,  Fed.  Cas.  5734),  holding  that  omission  to  show  lights  on  one 
ship  does  not  exempt  the  other;  The  Ariadne,  13  Wall.  479,  20  L.  Ed.  543, 
where  brig  had  no  sufficient  green  light,  held  not  to  excuse  an  insufficient 
lookout  on  the  steamer;  The  Ontario,  2JLow.  44,  Fed.  Cas.  10,543,  holding 
ship  to  blame  for  negligence  in  not  seeing  approaching  vessel,  notwith- 
standing she  had  no  lights,  the  lookouts  being  stationed  nearly  amidships; 
Larco  v.  The  Schooner  Martha  and  Elizabeth,  1  Sawy.  133,  Fed.  Cas.  8087, 
dismissing  libel  against  schooner  on  proof  of  taking  reasonable  precau- 
tions, the  other  having  ijo  lights;  Swift  v.  Brownell,  1  Holmes,  469,  Fed. 
Cas.  13,695,  holding  omission  of  vessel  to  show  proper  lights  did  not  excuse 
the  duty  in  the  other. 

After  discovering  approaching  lights,  officer  on  duty  must  exercise  proper 
vlgilaiice  to  ascertain  the  character  of  the  approaching  vessel,  and,  if  neces- 
sary, seasonably  and  effectually  change  the  ship's  course,  or  slow  or  stop  the 
engine;  the  owners  will  be  answerable  for  his  negligence. 

Approved  in  The  Morton,  1  Brown,  140,  Fed.  Cas.  9864,  holding  that 
if  ranges  or  lights  are  observed,  steamship  must  slow  up  or  sound  foghorn ; 
The  Golden  Grove,  13  Fed.  698,  holding  steamer  liable  when  there  was 
time  to  slack  speed  and  stop;  The  Jay  Gould,  19  Fed.  769,  liolding  that 
a  false  maneuvre  of  the  other  vessel,  causing  danger  of  collision,  raised 
obligation  to  slacken  speed  or  stop. 

Steamers  must  have  constant  and  yigilant  lookouts  stationed  in  proper 
places,  where  the  view  is  unobstructed,  and  on  the  forward  deck;  they  must 
he  actually  employed  in  the  performance  of  their  duty,  and  be  persons  of 
suitable  experience.  There  should  be  two  lookouts  in  addition  to  the  officer 
of  the  deck,  one  on  the  port,  the  other  on  the  starboard  side,  as  far  f orwardi 
as  possible;  and  while  so  engaged  should  have  no  other  duties  to  perform. 
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Approved  in  The  Prinz  Oskar,  219  Fed.  488,  135  C.  C.  A.  195,  holding 
absence  of  lookout  constituted  negligence  for  which  ship  was  liable;  The 
Sitka,  132  Fed.  864,  holding  steamer  not  having  vigilant  lookout  liable 
for  collision  with  tug  and  tow  in  channel  of  river;  The  Dauntless,  129  Fed. 
722,  64  C.  C.  A.  243,  holding  steamer  in  fault  for  collision  in  river  with 
two  launches  made  fast  together,  where  she  had  no  proper  lookout;  The 
George  W.  Roby^  111  Fed.  612,  49  C.  C.  A.  481,  holding  vessel  having  no 
lookout  but  master  liable  for  collision  in  fog;  St.  Iiouis  etc.  Packet  Co.  v. 
Murray,  144  Ky)  817,  139  S.  W.  1079,  holding  steamer  backing  out  from 
wharf  without  lookout  acted  negligently;  New  York  &  Bait.  Co.  v.  Phila- 
delphia &  S.  Steam  Nav.  Co.,  22  How.  471,  16  L.  Ed.  399,  holding  that 
a  position  where  the  view  was  entirely  obstructed  by  the  house  o^  the 
vessel  improper ;  Haney  v.  Baltimore  Steam  Packet  .Co.,  23  How.  293,  16 
L.  Ed.  563,  holding  one  man  on  deck  to  do  duty  as  pilot,  lookout  and 
officer  on  deck,  stationed  in  the  pilot-house,  insufficient;  The  Ottawa,  3 
Wall.  273,  18  L.  Ed.  167,  holding  that  where  the  only  lookout  was  the 
master  in  the  wheelhouse,  it  was  insufficient;  The  Colorado,  91  U.  S.  698, 
23  L.  Ed.  381,  holding  the  mate,  man  at  the  wheel  and  engineer,  and  one 
man  to  look  out,  was  insufficient  on  steamer  in  foggy  weather ;  The  Oregon, 
158  U.  S.  194,  39  L.  Ed.  948,  15  Sup.  Ct.  808,  holding  a  steamer  to  blame 
for  not  having  two  lookouts,  one*  on  either  \bow;  Amoskeag  Mfg.  Co.  v. 
The  John  Adams,  1  Cliff.  411,  Fed.  Cas.  338,  in  case  of  collision,  ferry- 
boat held  to  blame  for  the  incompetency  or  negligence  of  the  lookout; 
Killam  v.  The  Erie,  3  Cliff.  461,  Fed.  Cas.  7765,  holding  that  ship  was 
to  blame  where  all  the  crew  were  on  deck  but  no  one  assigned  the  duty 
of  lookout;  The  Cambridge,  2  Low.  23,  Fed.  Cas.  2334,  holding  steamer 
to  blame  having  no  lookout;  The  Steamer  Anson,  6  Sawy.  123,  Fed.  Cas. 
348,  holding  the  captain  or  officer  of  deck  not  competent  as  lookout; 
McGrew  v.  Steamboat  Melnotte,  1  Bond,  459,  Fed.  Cas.  8812,  holding  that 
absence  of  prima  facie  evidence  of  fault  in  sailing  vessel  furnishes  a  legal 
presumption  that  steamer  is  to  blame  in  a  case  where  no  one  was  on  deck 
but  the  carpenter  (see  also  Western  Ins.  Co.  v.  The  Goody  Friends,  1  Bond, 
472,  Fed.  Cas.  17,436) ;  The  Ant,  10  Fed.  297,  holding  in  collision  of  steam 
tug  and  tow,  following  steam  tug  and  tow,  the  helmsman  was  not  a  proper 
lookout;  The  John  Hopkins,  13  Fed.  188,  holding  one  lookout  forward 
sufficient  on  a  large  ocean-going  steamer,  where  two  or  three  men  were  on 
watch  in  the  pilot-house;  The  Leland,  19  Fed.  776,  holding  a  night  watch- 
man who  has  to  attend  to  the  lights  is  not  a  sufficient  lookout;  The  Man- 
hasset,  34  Fed.  418,  holding  a  ferry-boat  crossing  harbor  at  night  to  blame 
for  having  only  the  wheelman  on  de<ik ;  Ciancinimos  Tow  Co.  v.  The  Ripple, 
41  Fed.  64,  holding  pilot  of  tug  not  sufficient  to  be  also  the  lookout;  The 
George  W.  Childs,  67  Fed.  271,  in  collision  between  tug  and  schooner,  where 
only  the  master  was  in  the  pilot-house  steering,  held  insufficient ;  ^Flint  etc. 
R.  Co.  V.  Marine  Ins.  Co.,  71  Fed.  218,  holding  a  lookout  who  left  his  duty 
to  heave  the  lead  is  insufficient ;  The  Livingstone,  87  Fed.  777,  in  a  coUisioxt 
on  great  lakes,  when  one  vessel  changed  its  course  wrongfully  and  the 
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other  had  no  lookout  and  no  port  light,  and  did  not  slacken  speed,  both 
held  in  fault ;  Baltimore  &  R.  Co.  v.  Wheeling  etc.  Transp.  Co.,  32  Ohio  St. 
^^f  absence  of  lookout  held  as  negligence. 

When  the  fault  is  mutual,  the  damages  Aonld  he  apportioned  eanaUy. 
Approved  in  The  Gray  Eagle,  9  Wall.  610,  19  L.  Ed.  743,  where  one  | 
"Vessel  sailed  with  a  white  light  and  the  other  showed  negligence  in  lookout, 
Wh  held  to  blame,  and  damages  divided;  The  Ariadne,  13  Wall.  479,  20 
***  Sd.  648,  where  brig  had  no  green  light  and  steamer  insufficient  lookout, 
^th  held  to  blame,  and  loss  divided ;  The  Sunnyside,  91  U.  S.  215,  218,  28 
**•  Ed.  806,  306,  tug  drifting  on  lake  waiting  for  a  tow,  without  a  compe- 
tent lookout,  run  into  by  a  bark  which  failed  to  take  ordinary  care  to 
ascertain  if  tug  was  in  motion  or  drifting,  both  held  to  blame;  The  Max 
Ifopris,  137  U.  S.  9,  84  L.  Ed.  587,  11  Sup.  Ct.  31,  on  claim  for  personal 
damages  to  a  stevedore  falling  from  ship's  bridge,  when  both  sides  held 
^^/ig:ent,  but  libelant  entitled  to  damages;  Vanderbilt  v.  Reynolds,  16 
Blatchf.  85,  Fed.  Cas.  16,839,  holding,  in  cr6ss-libels,  where  mutual  fault 
was  shown,  the  aggregate  costs  of  both  courts  should  be  divided  equally; 
Tie  Columbia,  25  Fed.  845,  collision  of  tug  with  tow  and  ferry-boat;  both 
being-  in  fault,  damages  were  divided ;  The  Livingstone,  87  Fed.  778,  where 
one  vessel  changed  its  course  wrongfully,  and  the  steamer  failed  to  stop 
and  reverse,  both  held  to  blaihe,  and  damages  divided. 

DLstinguished  in  New  York  Tow-Boat  Co.  v.  New  York  etc.  R.  Co.,  148 
N.  Y.  580,  42  N.  E.  1088,  holding  common  law  does  not  follow  the  admir- 
alty rule  of  division  of  dan^ages  where  both  are  in  fault. 

^Miscellaneous.  Cited  in  The  Dove,  91  U.  S.  383,  23  h.  Ed.  354,  distin- 
gai&hing ^>ase  from  principal  case  on  point  of  practice;  Taylor  v.  Walker, 
23  Fed.  Cas.  778,  erroneous  citation  on  point  that  admiralty  courts  had 
not  jurisdiction  of  a  claim  for  wharfage. 

21  How.  672-575,  16  L.  Ed.  219,  WABD  v.  OHAIIBEBLAIN. 

Bespondents  may  Institnte  a  cross-libel  to  recover  damages  against  the 
lilMlants  In  the  primary  suit;  they  must  file  their  libel,  take  out  process,  and 
bave  it  served  in  the  usual  way.  Stipulations  that  an  answer  may  be  treated 
u  a  cross-libel  are  iiregular  and  disapproved  by  this  court. 

Approved  in  The  Leader,  181  Fed.  746,  refusing  to  consider  libel  filed 
as  separate  action,  as  cross-libel  to  second  suit ;  The  Livingstone,  104  Fed. 
926,  holding  where  two  vessels  were  held  equally  at  fault  for  collision  but 
full  recovery  decreed  against  respondent  vessel  for  loss  to  cargo,  owners' 
failure  to  fUe  cross-libel  does  not  preclude  recoupment;  .The  Tom  Lysle, 
48  Fed.  691,  holding  claim  by  respondents  by  answer  to  set  off  a  claim  for 
damages  sustained  by  the  tow  through  negligence  of  the  pilot,  against  libel- 
ant's claim  for  services  as  pilot,  not  maintainable;  The  Eliza  Lines,  61 
Fed.  321,  as  the  libel  was  a  cross-libel,  the  court  could  order  the  monition 
to  be  served  on  proctors  of  owners^  and  proceed  to  judgment  against  them 
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in  all  matters  covered  by  the  cross-libel;  Hawgood  ▼.  Dingman,  94  Fedi 
1015,  36  C.  C.  A.  627;  holding  that  respondent  in  snit  to  enforce  maritime 
liens  are  required  to  file  cross-libels. 

Miscellaneous.    Cited  in  Ward  v.  Chamberlin,  29  Fed.  Gas.  176,  being 
further  litigation  in  the  suit  in  the  Circuit  Court  of  Ohio. 

21  How.  575-578,  16  I..  Ed.  221,  WHITE  ▼.  VEBMONT  ETC.  B.  00. 

WlLen  the  form  and  mode  of  circulation  show  intent  that  an  Instrument 
should  possess  the  character  of  negotiahility,  the  usage  and  practice  of  com- 
panies and  business  men  dealing  in  them,  as  well  as  Judicial  decisions,  settle 
the  question;  accordingly,  railroad  bonds  held  negotiable  instruments. 

Approved  in  Smjrthe  v.  Central  etc.  Ry.  Co.,  88  Vt.  64,  90  Atl.  903,  up- 
holding negotiability  of  notes  issued  by  receiver  of  defunct  company; 
McCarthy  v.  Crawford,  238  111.  46,  128  Am.  St.  Bep.  95,  29  L.  E.  A.  (N.  S.) 
252,  86  N.  E.  .752,  holding  assignment  of  receiver's  certificate,  accompanied 
by  power  of  attorney,,  good  in  hands  of  bona  fide  holder,  even  though  not 
transferred  on  books  of  company;  Mercer  County  v.  Hacket,  1  Wall.  95, 
17  L.  Ed.  549,  holding  corporation  bonds  payable  to  bearer  cannot  be  de- 
fended as  ultra  vires;  Gelpcke  v.  Dubuque,  1  Wall.  206,  17  L.  Ed.  526,  to 
same  effect,  and  that  coupons  to  such  bonds  have  all  the  qualities  of  com- 
mercial paper;  Aurora  City  v.  West,  7  Wall.  105,  19  L.  Ed.  50,  holding 
coupons  being  drawn  in  form  and  for  purpose  of  separation  from  bond 
are  negotiable;  Cromwell  v.  County  of  Sac,  94  U.  S.  362,  24  L.  Ed.  201, 
to  same  point  and  effect ;  Smith  v.  Sac  County,  11  Wall.  150,  20  L.  Ed.  lOQ, 
holding  coupons  payable  to  order,  and  indorsed  in  blank  or  payable  to 
bearer,  negotiable  securities;  Lexington  v.  Butler,  14  Wall.  293,  20  L.  Ed. 
812,  holding  a  bond  payable  to  order  and  indorsed  to  bearer  passes  by 
delivery;  Coulson  v.  Portland,  Deady,  495,  Fed.  Cas.  3275,  holding  the 
issue  by  a  municipality  of  negotiable  interest  coupons  will  be  enjoined 
when  ordinance  authorizing  issue  is  invalid;  lu  the  Matter  of  Simon  Le- 
land,  6  Ben.  177,  Fed.  Cas.  8229,  holding  that  bonds  issued  by  an  indi- 
vidual, under  his  seal,  to  secure  payment  of  money  on  time,  and  intended 
to  pass  by  delivery,  are  commercial  paper;  United  States  v.  Vermilye,  10 
Blatchf.  288,  Fed.  Cas.  16,618,  United  States  '* seven-thirty  notes"  issued 
payable  in  blank,  are  bearer  notes,  and  pass  by  delivery;  Codman  v.  Ver- 
mont etc.  R.  Co.,  17  Blatchf.  2,  Fed.  Cas.  2936,  a  note  payable  to  order, 
indorsed  ^o  bearer,  becomes  negotiable;  Memphis  v.  Brown,  1  Flipp.  217, 
Fed.  Cas.  9415,  holding  that  corporate  securities,  under  seal,  payable  to 
bearer,  .and  intended  for  open  sale  are  negotiable  securities;  Ritten  v. 
Union  Pac.  R.  Co.,  20  Fed.  Cas.  843,  holding  that  an  assignee  of  bearer 
bonds  is  an  original  payee ;  Halsey  v.  Township  of  New  Providence,  3  Fed. 
367,  holding  that  principal  bearer  bonds  are  not  within  the  section  of  act 
of  1875,  restricting  Federal  jurisdiction  in  suits  by  assignees  of  contracts ; 
Rutten  V.  Union  Pac.  R.  Co.,  17  Fed.  481,  holding  that  the  holder  of  rail- 
way  bearer  bonds  may  enforce  the  lien  in  equity  as  original  payee;  Mer- 
cantile Trust  Co.  V.  Low,  87  Fed.  246,  30  C.  C.  A.  621,  holding  that  a  pur- 
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chaser  of  a  certificate,  transferable  by  delivery,  issued  in  place  of  bonds 
deposited  with  a  reorganization  committee,  cannot  recover  the  bonds  after 
the  owner  has  assented  to  the  scheme;  Keene  Five-Cent  Savings  Bank 
V.  Lyon  County,  90  Fed.  530,  holding  that  the  test  of  Federal  jurisdiction 
is  whether  the  plaintiff  sues  as  assignee  or  indorsee,  or  as  bearer;  D'Es- 
terre  v.  Brooklyn,  90  Fed.  588,  holding  that  registered  bonds  for  local 
improvements,  with,  payee 's  name  blank,  are  bearer  bonds,  not  forbidden 
by  New  York  statute  of  1892;  New  Albany  etc.  Plank  Road  Co.  v.  Smith, 
23  Ind.  354,  holding  that  municipal  plank-road  bonds,  payable  to  bearer, 
are  negotiable  instruments ;  Clark  v.  Des  Moines,  19  Iowa,  213,  87  Am.  Dec. 
429,  holding  city  warrants,  payable  to  W.  or  bearer,  issued  to  raise  money, 
are  negotiable  paper,  but  recovery  depends  on  the  city's  authority  to  issue; 
Calknan  v.  Brown,  31  Iowa,  337,  holding  that  municipal  improvement 
bonds  payable  to  bearer  are  negotiable ;  Greenwell  v.  Hay  don,  78  Ky.  334, 
39  Am.  Rep.  235,  county  bonds  issued  to  railroad  president,  and  by  him 
indorsed  in  blank  are  commercial  paper;  Chesapeake  &  Ohio  Canal  Co. 
T.  Blair,  45  Md.  110,  holding  that  equity  will  relieve  an  owner  of  lost 
negotiable  bonds,  by  compelling  issue  of  non-negotiable  certificates  of  in- 
debtedness in  their  place,  on  being  indemnified;  Culver  v.  Benedict,  13 
Gray,  10,  holding  that  under  statute  of  1852,  bonds  under  seal  for  payment 
of  money  to  bearer,  or  to  named  payee  or  bearer,  or  to  order,  are  negoti- 
able securities;  Commonwealth  v.  Williamstown,  156  Mass.  73,  30  N.  E. 
473,  holding,  where  the  legislature  prescribes  no  form  or  method  of  rais- 
ing loans  in  aid  of  railways,  a  municipality  may  adopt  any  usual  method ; 
Strauss  v.  United  Telegram  Co.,  164  Mass.  134,  ruling  that  a  holder  of 
a  corporation  bearer  bond,  under  seal,  may  sue  thereon,  in  his  own  name; 
Heard  v.  Dubuque  Bank,  8  Neb.  15,  SO  ibn.  Bep.  818,  holding  that  notes 
are  negotiable,  though  showing  on  their  face  that  payment  is  secured  by 
collaterals  in  personalty  or  mortgage  of  real  property ;  Evertson  v.  National 
Bank  of  Newjiort,  66  N.  Y.  18,  23  Am.  Rep.  11,  holding  coupons  are  prom- 
issory notes,  passing  by  delivery  detached  from  their  bonds;  Beaver  v. 
Armstrong,  44  Pa.  St.  68,  holding  that  coupons  on  county  bonds  are  nego- 
tiable paper,  pass  by  delivery  and  carry  interest;  Mason  v.  Frick,  105  Pa. 
St.  167,  51  Am.  Bep.  192,  holding  that  a  stolen  railroad  bearer  bond,  in 
the  hands  of  a  purchaser  in  good  faith,  carries  title;  National  Exchange 
Bank  v.  Hartford  etc.  R.  Co.,  8  R.  I.  380,  91  Am.  Dec.  238,  holding  an 
action  on  coupons  detached,  is  maintainable  after  the  bonds  have  been 
surrendered  and  paid ;  American  Nat.  Bank  v.  American  Wood-Paper  Co., 
19  R.  1. 154,  61  Am.  St.  Bep.  749,  29  L.  B.  A.  104,  32  Atl.  305,  holding  that 
corporation  bonds  to  bearer  are  negotiable,  though  secured  by  a  mortgage 
of  real  estate;  Walker  v.-^State  (Bond  Debt  Cases),  12  S.  C.  271,  holding 
that  State  coupon  bonds  professing  on  their  face  to  show  compliance  with 
conditions  of  issue,  bind  State,  though  the  conditions  were  not.  complied 
with;  Arents  v.  Commonwealth,  18  Gratt.  766,  holding  that  statutory  pro- 
visions that  coupons  to  corporation  bonds  are  "transferable  by  delivery," 
and  that  bonds  shall  be  payable  to  holder,  make  both  negotiable  securities ; 
Bnmimel  v.  Enders,  18  Gratt  897,  holding  a  n^;otiable  note^  payable  in 
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■        < 
blan^y  imports  a  qoniract  to  pay  the  sum  named,  and  is  transferable  as 
negotiable  paper. 

Disting^shed  in  Ferry  v.  Town  of  Merrimack,  18  Fed.  663,  holding  that 
the  assignee  of  a  non-negotiable  bond  issued  to  a  citizen  of  same  State 
cannot  remove  a  suit  on  it  from  State  to  Federal  court. 

What  instruments  are  negotiable.    Note,  14  Am.  Dec.  424. 

Bond  and  coupons  as  negotiable  instruments.    Notes,  14  Am.  Dec. 
425;  23  Am.  Bep.  16. 

Negotiability  of  coupon  bonds.    Note,  64  Am.  Dec.  428,  430. 

Blank  for  payee's  name  in  honds  intended  to  be  negotiable  may  be  filled 
up  by  tbe  holder,  with  his  own  name,  or  made  payable  to  himself  or  bearer, 
or  to  bearer;  until  so  filled  up,  the  holder  is  to  be  regarded  as  bearer. 

Approved  in  Gamble  v.  Rural  Ind.  School  Dist.,  132  Fed.  521,  municipal 
bonds  are  negotiable  where  name  of  payee  and  word  * 'order"  or  *' bearer" 
are  left  blank;  Lyon  County  v.  Ke^ne  Five-Cent  Sav.  Bank,  100  Fed.  338, 

40  C.  C.  A.  391,  holding  municipal  bonds  payable  to  ** or  bearer," 

being  payable  to  bearer,  nonresident  transferee  may  sue  thereon  in  Fed- 
eral court,  whether  or  not  original  holder  could  do  so;  Manhattan  Sav. 
Inst.  V.  New  York  Exch.  Bank,  170  N.  Y.  63,  62  N.  E.  1081,  holding  where 
municipal  bonds  are  registered  and  space  for  name  of  payee  left  blank, 
they  are  negotiable ;  Weston  v.  Myers,  33  111.  433,  applying  rule  to  a  ticket 
issued  by  an  army  sutler,  intended  as  a  promissory  note;  Inhabitants  v. 
Huntress,  53  Me.  97,  87  Am.  Dec.  542,  holding  the  penalty  might  be  inserted 
in  a  bond  after  execution,  when  the  amount  payable  depended  on  the  condi- 
tion only;  Boyd  v.  Kennedy,  38  N.  J.  L.  149,  20  Am.  Bep.  379,  holding  bona 
fide  holder  might  insert  his  name  as  payee  in  a  corporation  bond,  issued  in 
blank;  Brainerd  v.  New  York  &  H.  R.  Co.,  25  N.  Y.  500,  holding  that  a 
signed  indorsement  in  blank  on  a  negotiable  bond,  payable  to  blank  or  his 
assigns,  is  valid ;  Lafferty  v.  Lafferty,  42  W.  Va.  789,  26  S.  E.  264,  holding 
that  a  blank  in  an  executed  deed  for  the  grantee  may  be  filled  by  an  agent, 
under  parol  authority. 

Distinguished  in  Preston  v.  Hall,  23  Gratt.  613,  14  Am.  Dec.  161,  hold- 
ing that  a  blank  in  an  individual  bond  to  raise  money  cannot  be  filled 
by  an  agent  in  absence  of  the  obligor. 

Municipal  bonds  and  defeilses  thereto.    Note,  98  Am.  Dec.  683. 
Filling  blanks  in  written  instruments.  -  Note,  13  Am.  Dec.  671. 
Effect  of  failure  to  name  obligee  in  bond.    Note,  Ann.  Gas.  1915a,  409. 

Implied  authority  to  fill  in  blanks  so  as  to  complete  signed  instru- 
ment.   Note,  2  Ann.  Oas.  333. 
The  corporate  seal.    Note,  50  Am.  St.  Rep.  155. 

Miscellaneous.  Cited  in  Columbia  Co.  v.  King,  13  Fla.  479,  as  not  au- 
thority for  allowance  of  interest  on  coupons;  Whittridge  v.  Barry,  42  Md. 
151,  discussing  effect  of  a  signed  separate  blank  and  undated  assignment 
of  a  policy* 
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21  How.  579-582,  16  L.  Ed.  223,  WALKBB  v.  SMITH. 

Statute  of  1852,  antliorizing  issuance  of  land  scrip  to  liolders  of  military 
'Warrants,  makes  the  Sejcretary  of  Treasury  tbe  agent  to  distribute  the  grant 
to  the  present  proprietors;  courts  can  deal  with  Issued  scrip  as  chose  in  action. 

Approved  in  Macheca  v.  United  States,  26  Fed.  848,  holding  courts 
cannot  control  discretion  vested  in  the  Secretary  of  the  Treasury  to  remit 
penalties  under  the  revenue  laws.'' 

Miscellaneous.  Cited  in  McCann  ,v.  Randall,  147  Mass.  88,  9  Am.  St 
^P.  672,  17  N.  E.  82,  apparently  intended  for  previous  case  of  White  v. 
Vermont  etc.  R.  Co.,  21  How.  675,  16  L.  Ed.  221;  The  Golden  Grove,  13 
*  ed.  691,  erroneously. 

2^  Bow.  582-606,  16  !■.  Ed.  226,  BABBEB  V.  BAfiBEB. 

Federal  conits  have  no  Jurisdiction  in  divorce,  hut  they  entertain  suits  in 
equity  where  there  is  the  necessary  diverse  dtlzendiip,  to  compel  payment  of 
^^ony  decseed  by  a  State  court  of  competent  Jurisdiction. 

Approved  in  Audubon  v.  Shufeldi,  181  U.  S.  578,  45  L.  Ed.  1010,  21  Sup. 
Ct  736,  holding  alimony  whether  in  arrear  at  time  of  adjudication  in  bank- 
faptcy  or  accruing  afterward  is  not  provable  in  bankruptcy  or  barred  by 
discharge ;  £m|>ire  Circuit  Co.  v.  Sullivan,  169  Fed.  1010,  holding  in  decid- 
iog*  whether  relief  sought  is  equitable  recourse  ia  had  to  equitable  prin- 
ciples and  not  State  laws;  Slack  v.  Perrine,  9  App.  D.  C.  153,  holding  de- 
cree   in    New  Jersey  awarding  custody  of  children  must  be  recognized  in 
eourts    of  District  of  Columbia;  Warfield-Pratt-Howell  Co.  v.  Williamson, 
233  111.  499,  84  N.  E.  710,  holding  ];aember  of  mutual  insurance  company 
could  bring  suit  against  manager  as  the  representative  of  all  the  members ; 
Wortliington  v.  District  Court,  37  Nev.  233,  142  Pac.  238,  upholding  provi- 
gion  La  statute  providing  for  residence  of  one  year  as  necessary  to  confer 
jurisdiction  in  divorce  matters;  Bennett  v.  Bennett,  63  N.  J.  Eq.  308,  49 
Ml^  503,  holding  equity  will  not  enforce  decree  for  alimony  rendered  on 
divorce  granted  in  foreign  State;  Arrii^on  v.  Arrington,  127  N.  Cj  195, 
37  S.  E.  213,  holding  divorce  decree  granting  alimony  when  sued  on  in 
another  State  is  res  ad  judicata  as  to  merits;  Johnson  v.  Johnson,  13  Fed. 
194,  remanding  to  State  court  a  suit  for  4i^orce  a  vinculo;  Bowman  v. 
Bowman,  30  Fed.  849,  holding  an  allegation  of  no  marriage  and  that  peti- 
tioner and  resx)ondent  are  of  diverse  citizenship  does  not  confer  jurisdic- 
tion; Hekking  V.  Pfaff,  82  Fed.  404,  sustaining  jurisdiction  of  a  suit  to 
enforce  alimony;  Chappell  v.  Chappell,  86  Md.  543,  39  Atl.  988,  holding 
proceedings  for  divorce  cannot  be  removed  from  State  to  Federal  court; 
Edgerton  v.  Edgertonf  12  Mont.  139,  33  Am.  St.  Rep.  66^;  16  L.  lU  A.  99, 
29  Pao.  970,  holding  ^e  court's  equity  jurisdiction  extends  to  a  suit  by  a 
deserted  wife  for  support;  dissenting  opinion  in  Sharon  v.  Sharon,  67  Cal. 
208, 7  Pac.  471,  majority  holding  that  divorce  is  a  suit  in  equity,  and  there 
is  no  appeal  to  the  Suiureme  Court;  Sharon  v.  Hill,  11  Sawy.  360,  26  Fed. 
384,  as  to  right  of  removal  of  divorce  cases  from  State  to  Federal  courts. 
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Distin^ished  in  De  La  Rama  v.  De  La  Rama,  201  U.  S.  307,  308,  60 
L.  Ed.  767,  26  Sup.  Ct.  485,  upholding  appellate  jurisdiction  to  review 
Philippine  divorce  decree  awarding  alimony  and  property  in!  excess  of  juris- 
dictional amount;  Simms  v.  Simms,  176  U.  S.  167,  44  L.  Ed.  117,  20  Sup. 
Ct.  60,  holding  appeal  to  Supreme  Court  lies  frop  territorial  decree  for 
divorce  granting  more  than  five  thousand  dollars  alimony  in  so  far  as  re- 
gards the  money;  DaVis  v.  Davis,  29  App.  D.  C.  262,  264,  9  L.  R.  A.  (N.  S.) 
1071,  holding  bill  in  equity  to  enforce  payment  of  alimony  was  demurrable, 
as  there  was  an  adequate  remedy  at  law;  Lynde  v.  Lsmde,  162  N.  Y.  418, 
420,  76  Am.  8%.  Rep.  389,  840,  66  N.  E.  983,  984,  holding  State  court  must 
enforce  foreign  decree  for  alimony  as  to  definite  sums  adjudged  due  for 
past  alimony  but  need  not  enforce  provisions  for  future  alimony;  M'Neil 
V.  M'Neil,  78  Fed.  835,  holding  that  Federal  courts  will  entertain  a  bill  to 
restrain  enforcement  of  a  decree  of  divorce  obtained  by  fraud ;  Ray  v.  Ray, 
1  Idaho,  574,  holding  bill  in  equity  will  not  lie  to  enforce  rights  to  half 
community  t>roperty  under  decree  of  divorce. 

Modified  in  Israel  v.  Israel,  148  Fed.  580,  8  Ann.  Oaa.  697,/ 9  L.  R.  A. 
(N.  S.)  1168,  79  C.  C.  A.  32,  decree  for  alimony  and  costs  supports  action 
in  another  in  so  far  as  it  is  for  sum  due  at  time  of  rendition  and  which  is 
absolutely  awarded,  but  not  with  respect  to  future  payments  provided 
therein.  *       f 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  269. 

It  is  no  objection  to  equity  Juzisdlction  in  tbe  federal  courts  tliat  tlur* 
ii  a  remedy  under  tlie  local  law. 

Approved  in  Eirby  v.  Lake  Shore  R.  Co.,  120  U.  S.  138,  80  L.  Ed.  678,  7 
Sup.  Ct.  434,  holding  the  New  York  statute  of  limitations  is  not  binding  on 
Federal  courts  in  equity;  Putnam  v.  New  Albany,  4  Biss.  370,  Fed.  Cas. 
11,481,  holding  a  bill  will  lie  to  subject  a  municipal  subscription  to  railway 
stock  to  the  lien  of  a  money  judgment;  Gaines  v.  New  Orleans,  4  Woods, 
219,  17  Fed.  19,  holding  that  the  right  to  a  jury  trial  is  not  decisive 
as  to  right  to  relief  in  equity;  Singer  Mfg.  Co.  v.  Yarger,  2  Mo- 
Crary,  585,  12  Fed.  488,  holding  that  State  law  cannot  annul  mdrt- 
gagee's  right  to  file  a  bill  to  cancel  an  allied  tax  sale  for  fraud;  Rich  v. 
Bray,  37  Fed.  275,  2  L.  R.  A.  227,  holding  bill  will  lie  by  nonresident  heirs 
to  compel  administration  of  an  estate,  remedy  in  the  State  courts  being  in- 
sufficient; Provisional  Municipality  of  Pensacola  v.  Lehman,  57  Fed.  331, 
6  C.  C.  A.  349,  holding  equity  bill  will  lie  to  compel  specific  performance  of  i 
a  city  contract  to  convey  public  property  or  return  the  purchase  money; 
Gregg  v.  Sanford,  65  Fed.  157,  12  C.  C.  A.  525,  holding  Federal  court  will 
restrain  an  assessment  of  taxes  by  the  State  to  prevent  a  cloud  ou  title; 
Society  of  Shakers  v.  Watson,  68  Fed.  738,  15  C.  C.  A.  632,  holding  bill 
will  lie  to  charge  property  of  a  society  with  payment  of  a  note  made  by  its 
trustees ;  Western  Assur.  Co.  v.  Ward,  75  Fed.  342^  21  C.  C.  A.  378,  hold- 
ing equity  will  reform  a  policy  of  insurance;  Third  Nat.  Bank  v.  Mylin, 
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76  Fed.  386,  holding  a  suit  will  lie  to  enjoin  State  officers  from  enforcing 
collection  of  an  illegal  tax;  First  Nat.  Bank  v.  Steinway,  77  Fed.  662,  hold- 
ing creditor's  bill  will  lie  to  subject  equitable  assets  of  debtor  to  debt  on 
return  of  nulla  bona;  Brown  v.  French,  80  Fed.  169,  sustaining  jurisdic- 
tion of  a  bill  by  receiver  of  a  national  bank  to  enjoin  sale  for  taxes ;  Bell 
V.  phicago  etc.  R.  Co.,  34  La.  Ann.  794,  sustaining  jurisdiction  of  proceed- 
ings by  a  creditor  to  enforce  a  mortgage  by  a  railroad  company ;  Walter  v. 
Walter,  48  Mo.  145,  sustaining  jurisdiction  of  suit  to  reinstate  a  trust  by 
a  wife  through  next  friend ;  Kerr  v.  WooUey,  3  Utah,  464,  24  Pac.  834,  hold- 
ing the  Superior  Court  of  Utah  will  enjoin  collection  of  an  illegal  tax 
where  there  is  no  adequate  remedy  at  law. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  R.  A.  (N.  8.)  448. 

If  a  busband  abandons  bin  wife,  and  so  acts  as  to  place  her  in  a  position 
to  sue  for  divorce,  she  may  leave  lilm  and  estabUdi  a  domldle'of  her  own,  and 
her  domicile  does  not  follow  that  of  the  husband. 

Approved  in  Haddock  v.  Haddock,*  201  U.  S.  571,  583,  50  L.  Ed.  870,  875, 
26  Sup.  Ct.  525,  mere  domicile  within  State  of  one  party  to  marriage  does 
not  give  courts  of  that  State  jurisdiction  to  render  divorce  decree  enforce- 
able in  other  States  against  nonappearing,  nonresident  defendant  served 
by  publication;  Parker  v.  Parker,  222  Fed.  190, 191,  137  C.  C.  A.  626,  hold- 
ing divorce  obtained  in  Missouri  by  husband  cannot  be  recognized  in  Texas, 
since  former  State  had  no  jurisdiction  over  matrimonial  domicile,  husband 
having  voluntarily  left  wife;  Toledo  Traction  Co.  v.  Cameron,  137  Fed. 
56,  69  C.  C.  A.  28,  where  father  and  mother  of  infant  plaintiff  are  divorced 
and  his  custody  awarded  to  mother,  her  domicile  and  place  of  citizenship 
govern  Federal  jurisdiction  of  action  by  infant;  Town  of  Watertown  v. 
Greaves,  112  Fed.  186,  56  L.  R.  A.  865,  50  C.  C.  A.  172,  applying  principle 
in  suit  to  recover  damages  against  city  for  personal  injuries  due  to  defec- 
tive sidewalk;  Carty  v.  Carty,  70  W.  Va.  149^  88  L.  R.  A.  (N.  S.)  297,  73 
S.  E.  311,  granting  decree  where  wife  took  up  bona  fide  residence  in  West 
Virginia  after  abandonment  by  husband;  Steckel  v.  Steckel,  118  Va.  200, 
86  S.  £.  833,  holding  wife  taking  up  residence  in  State  after  desertion  by 
hnaband  may  sue  for  divorce  in  that  State ;  Cheever  v.  Wilson,  9  Wall.  124, 
19  1m  Ed.  608,  holding  that  a  wife  may  acquire  a  separate  domicile  when- 
ever it  is  proper  or  necessary  that  she  shall  do  so;  Bennett  v.  Bennett, 
Deady,  306,  313,  Fed.  Cas.  1318,  holding  a  divorced  wife  may  sue  in  Fed- 
eral courts  for  custody  of  child,  as  on  a  controversy  between  citizens  of 
diverse  States;  Nichols  v.  Nichols,  92  Fed.  3,  a  wife  who  deserts  her  hus- 
band retains  her  husband's  domicile;  Smith  v.  Smith,  43  La.  Ann.  1146,  10 
South.  249,  holding  where  husband's  conduct  has  been  such  as  to  justify 
the  wife  leaving  him,  she  may  acquire  a  separate  domicile;  Hood  v.  Hood, 
11  Allen,  199,  87  Am.  Dec.  710,  holding  separation  by  consent  does  not  alter 
\'g  domicile;  Shaw  v.  Shaw,  98  Mass.  161,  holding  that  wife  who  leaves 
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husband  for  cause  and  obtains  a  new  domicile  can  obtain  a  divorce  for 
offense  committed  by  husband  while  both  resident  in  same  State.  ^ 

Distinguished  in  Walker  v.  Walker,  125  Md.  663,  Ann.  Oas.  1916B,  934, 
94  Atl.  351,  holding  decree  of  divorce  obtained  in  Nevada  by  husband  tak* 
ing  up  residence  there  for  that  purpose  could  not  be  effective  against  wife 
living  in  another  State. 

Domicile  for  purpose  of  divorce.    Note,  25  Am.  Dec.  878. 

Right  of  wife  to  acquire  separate  domicile  after  abandonment- of  mar- 
riage relation.    Note,  Ann.  Gas.  1912D,  397. 

Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  R.  A.  499. 

Domicile  of  married  woman.    Note,  9  E.  R.  0.  728. 

Decree  for  alimony  Is  a  Judicial  debt  of  record  against  the  hnsbaiid,  on. 
which  execution  or  attachment  may  issue  against  his  person  from  the  court 
which  made  the  decree^  and  may  he  enforced  by  the  wife  suing  by  her  next 
friend  against  tl^e  husband,  wherever  he  may  be  found. 

Approved  in  Sistare  v.  Sistare,  218  U.  S.  11,  15,  16,  17,  20  Ann.  Oas* 
1061,  28  L.  R.  A.  (N.  S.)  1068,  64  L.  Ed.  908,  909,  910,  911,  30  Sup.  Ct.  682, 
upholding  right  to  sue  in  Connecticut  for  unpaid  alimony  accruing  under 
decree  of  New  York  court;  Harding  v.  Harding,  198  U.  S.  339,  49  L.  Ed. 
1076,  25  Sup.  Ct.  679,  decree  in  favor  of  wife  in  suit  for  separate  mainte- 
nance under  Illinois  statute  is  conclusive  on  husband  in  CaUfomia  courts 
on  issue  whether  same  separaljion  constitutes  desertion  on  her  part;  Cotter 
V.  Cotter,  225  Fed.  475,  holding  suit  may  be  instituted  in  District  of  Alaska 
for  alimony  granted  by  Washington  court;  Israel  v.  Israel,  130  Fed.  240, 
upholding  Federal  jurisdiction  over  action  on  decree  for  weekly  alimony 
as  to  amount  due  thereon  at  time  of  action;  Alexander  v.  Alexander,  13 
App.  D.  C.  352,  45  L.  R.  A.  806,  holding  husband  may  move  to  modify  de- 
cree for  alimony,  even  though  decree  does  not  grant  him  this  right;  Droop 
V.  Ridenour,  11  App.  D.  C.  239,  holding  deed  taken  in  lieu  of  alimony  di^e 
cannot  be  attacked  for  want  of  consideration;  Rogers  v.  Rogers,  46  Ind. 
App.  509,  513,  89  N.  £.903,  92  N.  £.  664,  decree  for  divorce  and  alimony 
obtained  in  one  State  by  court  having  jurisdiction  of  parties  and  subject 
matter  is  res  adjudicata  in  action  on  the  judgment  in  another  State, 
whether  upon  given  sum  or  installments  past  due;  Mayer  v.  Mayer,  154 
Mich.  389,  391,  129  Am.  St.  Rep.  477,  19  L.  R.  A.  (N.  S.)  245,  891,  117 
N.  W.  892,  holding  when  the  decree  of  Oklahoma  court  granting  alimony 
did  not  reserve  right  of  modification,  acfion  could  be  maintained  in  Mich- 
igan for  alimony  due;  Ulman  v.  Ulman,  148  Mich.  355,  lU  N.  W.  1073 
holding  decree  allowing  alimony  imposing  lien  on  husband's  property  must 
be  foreclosed  in  county  where  property  is  situated;  Francis  v.  Francis,  192 
Mo.  App.  724,  179  S.  W.  979,  holding  alimony  is  such  a  debt  as  might  be 
compromised  between  parties;  In  re  Williams,  208  N.  T.  37,  46  Ii.  R.  A. 
(N.  S.)  719,  101  N.  E.  854,  holding  decree  of  bankruptcy  in  South  Dakota 
does  not  affect  judgment  for  alimony  rendered  and  existing  in  New  York; 
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Bolton  V.  Bolton,  86  N.  J.  L.  626,  627,  92  Atl.  391,  holding  decree^f  alimony 
a  final  judgment,  and  all  money  dne  may  be  sned  for  in  foreign  State; 
Glynn  v.  Glynn,  8  N.  D.  240,  77  N.  W.  697,  holding  where  husband  on 
divorce  for  fault  of  wife  agreed  to  i>ay  certain  monthly  sum  for  support 
of  wife  and  decree  so  ordered,  payment  cannot  be  enforced  by  contempt 
proceedings;  Campbell  y.  Campbell,  28  Okl.  842,  115  Pac.  1112,  holding 
court  could  not  modify  decree  as  to  payments  past  due ;  De  Vail  y.  De  Vail, 
57  Or.  144,  109  Pac.  7^,  upholding  action  on  alimony  decree  of  another 
State;  Gilbert  v.  Hayward,  37  R.  I.  308,  309,  310,  311,  92  Atl.  628,  629, 
allowing  claim  of  divorced  wife  against  estate  of  deceased  husband  for  un- 
paid alimony  extending  over  period  of  twenty  years;  Wagner  v.  Wagner, 
26  B.  I.  27,  65  L.  R.  A.  816,  57  Atl.  1059,  upholding  action  of  debt  based 
on  decree  for  alimony  rendered  by  court  of  another  State;  Masterson  v. 
Ogden,  78  Wash.  650,  Ann.  Oaa.  1914D,  885,  139  Pac.  656,  holding  decree 
awarding  alimony  gives  wife  lien  on  property  of  liusband  and  she  can  sue 
to  set  aside  fraudulent  conveyance;  Trowbridge  v.  Spinning,  23  Wash.  63, 
64,  66,  67,  62  Pac.  129,  130,  permitting  suit  on  Missouri  alimony  judgment 
though  Missouri  statute  permits  court  to  alter  alimdny  as  may  seem 
proper;  Dow  v.  Blake,  148  111.  87,  39  Am.  St.  Bep.  163,  35  N.  E.  764,  Allen 
V.  Allen,  100  Mass.  374,  Brisbane  v.  Dobson,  50  Mo.  App.  174, 175,  and  Bul- 
lock V.  Bullock,  51  N.  J.  Eq.  446,  27  Atl.  436,  all  holding  that  decree  for 
alimony  made  by  court  of  competent  jurisdiction  may  be  enforced  in  an- 
other State;  Conrad  v.  Everich,  50  Ohio  St.  481,  40  Am.  St.  B^.  684,  35 
N.  E.  60,  holding  that  alimony  decreed  in  gross  creates  a  lien  on  the  hus- 
band's real  estafe  enforceable  by  execution;  Stewart  v.  Stewart,  27  W.  Va. 
175,  holding  that  a  decree  for  gross  sum  as  alimony  made  by  court  of  an- 
other State  is  enforceable  in  West  Virginia  by  a  suit  in  equity;  Kunze  v. 
Kunze,  94  Wis.  58,  59  Am.  St.  Rep.  858,  68  N.  W.  392,  holding  a  decree  for 
a  gross  sum  as  alimony  is  enforceable  at  law  in  another  State ;  Pancost  v. 
State,  15  Ohio  C.  C.  250,  holding  under  the  evidence,  that  husband  was 
unable  to  pay  the  alimony;  Bullock  v.  Bullock,  51  N.  J.  Eq.  447,  27  Atl. 
436,  on  question  of  faith  and  credit  to  be  given  to  judgment  of  another 
State. 

Distinguished  in  Sistare  v.  Sistare,  80  Conn.  7, 125  Am.  St.  R«p.  102,  66 
AtL  774,  holding  where  the  court  in  decreeing  alimony  reserves  right  to 
modify  it  at  its  discretion,  the  decree  cannot  be  enforced  outside  the  terri- 
tory ;  Wells  V.  Wells,  209  Mass.  290,  86  L.  R.  A.  (N.  S.)  561,  95  N.  E.  848, 
refusing  to  allow  suit  for  future  alimony,  since  decree  of  court  granting  it 
was  liable  to  modification ;  Leyland  v.  Leyland,  186  Mass.  422,  71  N.  E.  795, 
where  wife  of  minor  under  guardianship  has  obtained  decree  of  divorce 
and  alimony  prior  to  settlement  of  guardian's  account  on  husband's  attain- 
ing majority,  she  cannot  appeal  from  settlement  of  account;  Nixon  v. 
Wright,  146  Mich.  232,  10  Ann.  Oaa  547,  109  N.  W.  275,  ho>ding  action  at 
law  will  not  lie  on  a  decree  allowing  permanent  alimony;  Fall  y.  Fall,  75 
Neb.  125,  121  Am.  St.  Rep.  767, 113  N.  W.  177,  holding  court  of  Washing- 
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ton  decre^g  land  in  Nebraska  to  divorced  wife  could  not  affect  'title  to 
land,  the  decree  being  in  personam  against  husband;  Freund  v.  Freund,  71 
N.  J.  Eq.  528,  63  Atl.  757,  l^olding  decree  for  future  alimony  not  subject 
to  full  faith  and  credit  clause;  Lynde  v.  Lynde,  162  N.  Y.  421,  76  Am.  St. 
Bep.  S41,  56  N.  E.  984,  holding  in  action  to  recover  alimony  awarded  by 
courts  of  another  State,  decree  was  competent  evidence  to  show  that  liabil- 
ity for  alimony  had  become  a  debt  of  record  in  ^tate  rendering  decree; 
Hunt  V.  Monroe,  32  Utah,  437,  439,  11  L.  B.  A.  (K.  S.)  249,  91  Pac.  272, 
holdipg  suit  will  not  lie  on  foreign  judgment  for  alimony  not  yet  due;  dis- 
senting opinion  in  Haddock  v.  Haddock,  201  U.  S.  611,  50  L.  Ed.  887,  26 
Sup.  Ct.  525,  majority  holding  mere  domicile  within  one  State  of  one  party 
to  marriage  does  not  give  courts  of  that  State  jurisdiction  to  render  divorce 
decree  enforceable  in  other  States  against  nonappearing  nonresident  de- 
fendant served  by  publication;  De  Brimont  v.  P^nniman,  10  Blatchf.  440, 
Fed.  Cas.  3715,  holding  an  order  of  a  French  court  for  an  American  citizen 
to  support  his  French  son-in-law  not  enforceable  in  America;  Barrett  v. 
Failing,  111  U.  S.  529,  28  L.  Ed.  507,  4  Sup.  Ct.  601,  holdiii^  that  Oregon 
law  giving  a  divoifted  person  one-third  of  the  real  estate  is  limited  to  Ore- 
gon divorces. 

Disapproved  in  Valiquet  v.  Valiquet,  177  Fed.  996,  holding  decree  for 
alimony  entered  in  New  York  could  not  be  basis  for  suit  in  State  of  New 
Jersey. 

Effect  of  valid  decree  of  divorce.    Note,  65  Am.  Bee.  860,  861. 

Power  of  courts  to  create  and  enforce  liens  to  secure  the  payment  of 
alimony.    Note,  102  Am.  St.  Bep.  704. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.    Note, 
Ann.  Oaa.  1916B,  908,  907,  918. 

Enforcement  of  decree  for  alimony  by  action  at  law.    Note,  20  Ann. 
Oaa.  1068. 

Action  for  alimony  under  decree  in  other  State.    Note,  28  L.  B.  A. 
(N.  8.)  1070. 

Right  to  resist  judgment  of  sister  State  on  ground  of  frthid.    Note,  82 
L.  B.  A.  (N.  8.)  908. 

State  courts  of  equity  have  inlieient  Jnzlfldiction  to  grant  alimony;  wife 
should  sue  by  her  next  ftlend. 

Approved  in  Williamson  v.  Osenton,  232  U.  S.  626,  58  L.  fed.  762,  34  Sup. 
Ct.  442,  upholding  right  of  wife,  who  has  left  husband  on  account  of  adul- 
tery, to  take  up  residence  in  another  State  and  sue  for  damages  resulting 
from  act  of  adultery;  Gibson  v.  Patterson,  75  Ga.  553,  holding  that  arrears 
of  alimony  may  be  recovered;  Burrows  v.  Purple,  107  Mass.  435,  holding 
one  decree  may  award  past  and  future  alimony;  Carter  v.  Carter,  109  Mass. 
310,  holding  that  alimony  is  in  the  discretion  of  the  court;  Barker  v.  Day- 
ton, 28. Wis.  379,  holding  that  "supplementary  proceedings"  will  lie  to  en- 
force decree  for  alimony  and  a  receiver  may  be  appointed;  Kempster  v. 
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Evans,  81  Wis.  252,  15  h.  E.  A.  893,  51  N.  W.  328,  holding  that  alimony  is 
enforceable  in  equity  not  at  law. 

Distinguished  in  Thompson  v.  Thompson,  218  U.  S.  616,  619,  21  Ann.  Gas. 
921,  80  L.  R.  A.  (N.  8.)  1158,  54  L.  Ed.  1182,  1188,  31  Sap.  Ct.  Ill,  hold- 
ing wife  eonld  not  sue  husband  for  damages  resulting  from  his  assault  upon 
her. 

Suits  between  husband  and  wife,  when  they  may  be  maintained.    Note, 
78  Am.  St.  Rep.  271. 

Validity  of  divorce  decree  by  default  on  publication  or  service  out  of 
State.    Note,  19  L.  R.  A.  815. 

Conflict  of  laws  on  divorce.    Note,  59  L.  R.  A.  147, 178,  179. 

Miscellaneous.  Cited  in  Thompson  v.  Cincinnati  etc.  Ry.  Co.,  109  Tenn. 
272,  70  S.  W.  613,  holding  suit  for  personal  injuries  to  married  woman  can- 
not be  dismissed  by  husband  without  her  consent  in  open  court  &r  in  writ- 
ing proved  by  two  witnesses;  In  re  Hobbs,  1  Woods,  543,  Fed.  Cas.  6550, 
as  to  the  terms  "privilege"  and  "immunities"  in  the  Fourteenth  Amend- 
ment ;  Fink  v.  Campbell,  70  Fed.  667, 17  C.  C.  A.  325,  holding  husband  must 
be  joined  in  a  suit  by  wife  for  personal  injuries ;  Barrett  v.  Barrett,  5  Or. 
415,  as  to  right  of  a  divorced  wife  to  question  conveyances  made  by  her 
husband. 
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22  How.  1-19,  16  I>.  Ed.  286,  PABKEB  v.  EANE. 

In  Wisconsin,  party  to  partition  proceedings,  wlio  asserts  and  litigates 
his  title  therein,  is  bound  by  tbat  decree  in  subsequent  ejectment  proceedings 
between  tbe  same  parties,  or  their  privies,  over  the  same  title. 

Approved  in  Street  v.  Benner,  20  Fla.  712,  holding^  under  statute^  court 
of  equity  could  decree  a  partition  without  requiring  legal  title  to  be  tried 
in  court  of  law. 

In  partition  proceedings  in  equity,  reference  to  court  of  law  to  adjudicate 
legal  title  put  in  issue,  is  tmnecessary  in  State  where  law  and  equity  are  ad- 
ministered  ^y  same  tribunal,  although  such  would  bave  been  the  course 
adopted  in  an  English  Chancery  Ck>urt. 

Approved  in  Baca  v.  Anaya,  14  N.  M.  390,  391,  20  Ann.  Oas.  77,  94  Pac. 
1019,  where  third  party  intervened  and  set  up  title  to  property  sought  to 
be  partitioned;  Street  v.  Benner,  20  Fla.  714,  holding,  under  statute,  court 
authorized  to  decree  partition,  without  requiring  legal  title  to  be  tried  by 
court  of  law ;  Weston  v.  Stoddard,  137  N.  Y.  125,  33  Am.  St.  Rep.  700,  20 
L.  B.  A.  629,  33  N.  E.  64,  holding,  under  code,  court  can  determine  all 
questions  arising  in  action  of  partition. 

Distinguished  in  Smith  v.  Butler,  15  App.  D.  C.  355,  holding  mere  al- 
l^ation  of  adverse  title  will  not  of  itself  oust  court  of  jurisdiction.  Court 
must  determine  that  matter  itself. 

Who  may  compel  partition.    Note,  67  Am.  Dec.  707. 

Spedflc  description  in  deed  will  limit  words  of  more  general  meaning. 
Approved  in  McManus  v.  ChoUar,  128  Fed.  906,  63  C.  C.  A.  454,  holding 
letters  written  by  grantor  to  second  grantee  not  admissible  to  explain 
deeds  where  there  was  no  ambiguity,  except  that  grantor  had  made  ab- 
solute deeds  to  different  parties  covering  same  land;  City  of  Cleveland  v. 
Bigelow,  98  Fed.  250,  39  C.  C.  A.  47,  holding  where  State  statutes  required 
(245) 
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recording  of  plats  of  cities,  where  plat  and  minutes  of  survey  are  contra- 
dictory, plat  controls  as  to  boundaries  of  lots;  Warner  v.  Marshall,  166 
Ind.  112,  75  N.  E.  582,  589,  holding  in  suit  for  specific  performance  of 
contract  to  devise,  letters  of  deceased  may  show  property  intended  to  be 
devised;  Slater  v.  Breese,  36  Mich.  82,  holding,  if  thing  is  satisfactorily 
designated,  the  addition  of  untrue  circumstances  will  hot  defeat  grant; 
Birmingham  v.  Anderson,  48  Pa.  St.  260,  to  point  that  map  referred  to  in 
a  deed  becomes  an  essential  part  of  the  conveyance. 

tinder  recording  acts  of  Wisconsin,  where  parties  destroyed  unrecorded 
deed,  it  is  inoperative  against  purchaser  for  value,  without  notice. 
^Approved  in  Hagerman  v.  Meeks,  13  N.  M.  674,  675,  86  Pac.  803,  holding 
order  of  sale  of  land  by  probate  court  cannot  be  attacked  collaterally,  where 
title  has  passed  to  bona  fide  purchaser. 

Effect  of  destruction  or  cancellation,  or  redelivery  to  grantor  for  that 
purpose,  of  delivered  but  unrecorded  deed.  Note,  18  L.  K.  A. 
(N.  S.)  1172. 

22  How.  10-23,  16  I^  Ed.  279,  WHITE  v.  WBiaHT. 

Not  cited. 

22  How.  23-28^  16  L.  Ed.  239,  LAWIiEB  v.  CLAFUN. 

Not  cited. 

22  HowT  28-46,  16  L.  Ed.  360,  JBMEBSOK  v.  SIiATEB. 

Written  contract,  not  within  statute  of  frauds,  may  he  changed  hy  subse- 
quent parol  agreement. 

Approved  in  Mazey  v.  Rideout,  173  Fed.  176,  holding  where  the  con- 
sideration for  oral  promise  is  one  hundred  thousand  dollars,  it  is  removed 
from  within  the  statute;  McConathy  v.  Lanham,  116  Ky.  740,  76  S.  W.  636, 
parol  agreement  for  extension  of  time  for  payment  under  written  contract 
for  sale  of  mineral  rights  is  void;  Walter  v.  Bloede  Co.,  94  Md.  87,  50  Atl. 
434,  holding  verbal  agreement'  extending  time  for  delivery  of  goods  fixed 
by  contract  required  by  statute  of  frauds  to  be  in  writing  is  inadmissible 
in  action  for  breach  of  contract ;' Taylor  v.  Finnigan,  189  Mass.  574,  2 
L.  It.  A.  (N.  S.)  973,  76  N.  E.  205,  oral  modification  of  lease,  consisting  of 
promise  by  landlord  to  provide  additional  means  of  egress  from  demised 
premises  so  as  to  make  them  comply  with  statute,  is  valid  if  founded  on  good 
consideration;  Warren  v.  A.  B.  Mayer  Mfg.  Co.,  161  Mo.  121,  61  S.  W.  646, 
holding  where  written  contract  for  sale  of  personalty  is  modified  as  to 
manner  of  payment  by  parol,  and  modification  remains  executory,  and  con- 
tract is  one  required  by  statute  of  frauds  to  be  in  writing,  modification  is 
unenforceable;  Kingston  v.  Walters,  14  N.  M.  371,  93  Pac.  701,  discussing 
whether  complaint  stating  oral  supplemental  agreement  to  one  that  should 
be  in  writing  was  demurrable;  McConnell  v.  New  York  etc.  R.  R.  Co.,  163 
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N.  C.  509,  79  S.  E.  975,  holding  signing  of  bill  of  lading  will  not  operate 
to  destroy  rights  nnder  oral  agreement  of  consignment ;  Garrison  v.  Cooke, 
96  Tex.  232,  72  S.  W.  56,  holding  promise  to  pay  money  in  aid  of  railroad, 
in  consideration  of  its  completion  within  fixed  time,  not  enforceable  if  road 
not  completed  within  time  named;  Thompson  v.  Robinson,  65  W.  Va.  508, 
510,  17  Ann.  Oas.  1109,  64  S.  E.  719,  720,  written  contract  to  convey  lands 
on  certain  date  could  not  be  varied  by  oral  agreement  extending  time  of 
payment;  Swain  v.  Seamens,  9  Wall  271,  272,  19  L.  Ed.  559,  560,  Heisley 
V.  Swanstrom,  40  Minn.  200,  41  N.  W.  1030,  and  Rucker  v.  Harrington, 
52  Mo.  App.  |I88,  497,  all  holding  that  agreement  within  statute  of  frauds 
cannot  be  varied  by  a  subsequent  parol  agreement;  Philadelphia  etc.  R.  R. 
Co.  V.  Trimble,  10  Wall.  383,  19  L.  jEd.  958,  declaring  that  contracts  under 
seal  may  be  changed  by  a  parol  agreement ;  Kirchner  v.  Laughlin,  4  N.  M. 
394,  17  Pac.  135,  admitting  contract  under  seal  to  show  consideration  for 
subsequent  parol  agreement;  Harris  v.  Murphy,  119  N.  C.  36,  56  Am.  St. 
Rep.  657,  25  S.  E.  709,  Wilgns  v.  Whitehead,  89  Pa.  St.  133,  both  follow- 
ing rule. 

Distinguished  in  Citizens'*  National  Bank  v.  Davisson,  229  U.  S.  224, 
Ann.  Oas.  1915A,  272,  57  L.  Ed.  1159,  33  Sup.  Ct.  625,  holding  a  verbal 
agreement  extending  time  of  conveyancing  under  contract  of  sale  does  not 
alter  instrument  where  it  states  that  time  will  be  allowed;  The  Delaware, 
14  Wall.  603,  20  L.  Ed.  783,  rejecting  parol  evidence  of  agreement,  before 
or  at  time  contract  was  executed ;  Hawkins  v.  United  States,  96  U.  S.  689, 
694,  24  L.  Ed.  607,  609,  where  contract  contained  stipulation  that  contract 
could  not  be  changed  except  in  writing;  Smiley  v.  Barker,  83  Fed.  686,  28 
C«  C.  A.  9,  holding  strict  performance  of  written  contract,  within  the  stat- 
ute of  frauds,  may  be  waived  orally. 

Alteration  of  contract  within  statute  of  frauds  by  subsequent  verbal 
agreement.    Note,  100  Am.  Dec.  169. 

Subsequent  parol  agreement  to  vary  a  writing.    Note,  56  Am.  St.  Bep. 
662,  664. 

Parol  modification  of  written  contract  as  affected  by  statute  of  frauds. 
Note,  1  Ann.  Oaa.  728,  729. 

Parol  evidence  to  vary,  etc.,  written  contract.    Note,  17  L.  B.  A.  274. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  R.  0. 
227. 

• 

"Wherever  tile  main  purpose  of  promisor  is  not  to  answer  for  debt  or  de- 
fault of  another,  but  to  serve  or  benefit  himself,  the  promise  is  without  the 
statate. 

Approved  in  Pratt  v.  Fishwild,  121  Iowa,  649,  96  N.  W.  1092,  following    I 
rule ;  Kelsey  v.  Munson,  198  Fed.  843,  117  C.  C.  A.  483,  holding  where  two 
individuals  obtained  loan  for  partnership  which  they  composed,  fact  that 
firm  was  to  benefit,  removed  necessity  of  verbal  promise  being  written; 
Guaranty  Trust  Co.  v.  Koehler,  195  Fed.  680, 115  C.  C.  A.  475,  where  agree- 
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ment  to  guarantee  was  in  furtherance    of  exchange  of  properties  in  in- 
solvent condition,  fact  that  all  were  to  benefit  removed  it  from  statute; 
Mine  &  Smelter  Supply  Co.  v.  Stockgrowers*  Bank,  173  Fed.  863,  98 
C.  C.  A.  229,*  holding  where  bank,  without  adequate  consideration  agreed 
to  answer  for  debts  of  company,  and  issue<^  cashier's  check  in  payment,  the 
check  was  writing  enough  to  bring  it  without  statute;  Choate  v.  Hoog- 
straat,  105  Fed.  720,  46  C.  C.  A.  174,  holding  letter  written  by  defendant 
to.  plaintiff  in  which  he  agreed  to  become  responsible  for  sum  due  plain- 
tiffs on  lumber  sold  by  them  to  third  party  if  plaintiff  would  deliver  lum- 
ber to  purchaser  so  as  to  enable  him  to  fill  his  contracts  is  on  sufficient 
consideration ;  Ghena  Lumber  &  Light  Co.  v.  Laymon,  4  Alaska,  224,  where 
property  was  transferred,  transferee  agreeing  to  apply  rents  in  liquidation 
of  debts  of  transferrer,  it  need  not  be  in  writing;  Swaboda  v.  Throgmor- 
ton-Bruce  Co.,  88  Ark.  593,  115  S.  W.  381,  where,  after  plaintiff  had  re- 
fused to  let  third  party  have  goods  without  security,  defendant  told  plain- - 
tiff  to  let  such  party  have  goods  and  defendant  would  see  plaintiff  paid, 
promise  of  defendant  was  collateral  undertaking;  Ferst  v.  Bank' of  Way- 
cross,  111  Ga.  231,  36  S.  E.  774,  holding  where  creditor  refuses  debtor 
further  credit  for  goods  and  third  party  pecuniarily  interested  in  debtor's 
business  agrees  to  assume  debt  if  creditor  extends  further  credit,  proinise 
of  third  party  need  not  be  in  writing;  Frohardt  Bros,  v.  Duff,  156  Iowa, 
147,  Ann.  Oas.  1916B,  254,  40  L.  B.  A.  (N.  S.)  242,  135  N.  W.  611,  where 
obligor  guaranteed,  in  consideration  of  being  relieved  of  an  obligation  of  his 
own,  it  was  without  the  statute ;  Colbath  v.  Everett  Clark  Seed  Co.,  112  Me. 
281,  91  Atl.  1009,  where  seller  of  potatoes  to  K.,  who  contracted  to  furnish 
potatoes  to  defendant,  telegraphed  defendant  he  would  not  ship  unless 
defendant  agreed  to  pay  for  them,  and  defendant's  agent  stated  be  would 
pay  for  them,  if  K.  did  not,  promise  was  an  original  one;  Taylor  v.  Finni- 
gan,  189  Mass.  575,  2  L.  B.  A.  (N.  S.)  973,  76  N.  E.  205,  oral  modification 
of  lease,  consisting  of  promise  by  landlord  to  provide  additional  means  of  ^ 
egress  from  demised  pren^ises  so  as  to  make  them  comply  with  statute,  is 
valid  if  founded  on  good  consideration;  McCormick  v.  Johnson,  31  Mont. 
270,  78  Pac.  502,  promise  by  partners  to  pay  existing  debt  of  corporation 
to  another  in  consideration  of  such  other  giving  them  agency  for  sale  of 
his  coal,  need  not  be  in  writing;  Chicago  etc.  R.  Co.  v.  Brown,  70  Neb. 
700,  97  N.  W.  1040,  uncertainty  as  to  which  of  two  persons,  both  denying 
liability,  is  liable  for  fixed  debt,  is  sufficient  consideration  for  compro- 
mise between  one  of  parties  and  creditor;  Rice  v.  Hard  wick,  17  N.  M.  78, 
124  Pac.  801,  holding  agreement  whereby  one  contracting  for  drilling  of 
well  offers  to  pay  contract  price  to  one  furnishing  machinery  to  contractors, 
is  not  within  statute;  Dale  v.  Gaither  Lumber  Co.,  152  N.  C.  653,  656,  28 
L.  R.  A.  (N.  S.)  407,  68  S.  E.  135,  holding  agreement  to  hold  money  duo 
subcontractor  from  amount  due  original  contractor  need  not  be  in  writing ; 
Howell  V.  Harvey,  65  W.  Va.  314,  316,  318,  320,  22  L.  B.  A.  (N.  S.)  1077, 
64  S.  E.  251,  253,  254,  where  owner  of  house  agrees  to  pay  subcontractor 
for  work  ordered  by  original  contractor  the  agreement  is  not  within  stat- 
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ute;  dissenting  opinion  in  Peele  v.  Powell,  156  N.  C.  564,  73  S.  E.  239,  ma- 
jority holding  casual  remark  that  '*1  will  see  that  he  makes  good,"  does 
not  constitute  guaranty;  Davis  v.  Patrick,  141  U.  S.  488,  35  L.  Ed.  829, 
12  Sup.  Ct.  59,  Chapline  v.  Atkinson,  45  Ark.  76,  65  Am.  Rep.  636,  Fisk  v. 
Reser,  19  Col«.  95, 34  Pao.  576,  Ledbetter  v.  McGhees,  84  Ga.  230, 10  S.  E.  727, 
Gagan  v.  Stevens,  4  Utah,  362,  9  Pac.  708,  Spinker  v.  Armstrong,  86  Va. 
1015,  11  S.  E.  978,  and  Ivenson  v.  Caldwell,  3  Wyo.  467,  27  Pac.  564,  all 
holding  that  if  promisor  has  a  personal,  pecuniary  interest  in  transaction, 
the  promise  is  original;  Westmoreland  v.  Porter,  75  Ala.  458,  to  same 
effect ;  Prout  v.  Webb,  87  Ala.  600,  6  South.  192,  holding  promise  of  banker 
to  pay  warehouse  charges  on  cotton,  of  persons  dealing  with  him.  is 
original;  Brown  v.  Harrell,  40  Ark.  430,  holding  promise  original  where 
promisee  was  to  look  to  promisor  for  board  of  his  laborers ;  American  Lead 
Pencil  Co.  v.  Wolfe,  30  Fla.  371,  11  South.  491.  holding  promise  of  vendee 
to  pay  purchase  money  to  third  parties,  furnishing  goods  to  vendor,  is 
original;  Borchsenius  v.  Canutson,  100  111.  92,  holding  promise  of  widow 
to  paj^  debts  of  hpsband  upon  surrender  of  insurance  policy,  need  not  be 
in  wr-iting ;  Horn  V.  Bray,  51  Ind.  564,  19  Am.  Rep.  746,  holding  promise 
of  surety  to  indenmify  others  becoming  sureties,  is  original;  Anderson  v. 
Spence,  72  Ind.  316,  37  Am.  Rep.  163,  holding  valid,  verbal  promise  to 
indemnify  one  going  bail  for  third  party;  Board  of  Commrs.  of  Gibson 
County  V.  Cincinnati  Steam  Heating  Co.,  128  Ind.  247,  12  L.  R.  A.  605,  27 
N.  E.  615,  and  Crawford  v.  Edison,  45  Ohio  St.  246,  13  N.  E.  83,  both  hold- 
ing promise  of  owner  to  pay  subcontractor,  in  order  to  secure  completion 
of  work,  not  within  the  statute ;  Voris  v.  Star  City  B.  &  L.  Assn.,  20  Ind. 
App.  640,  50  if.  E.  782,  holding  valid,  verbal  guaranty  of  school  warrants ; 
Joseph  V.  Smith,  39  Neb.  265,  42  Am.  St.  Rep.  576.  57  N.  W.  1014,  holding 
valid,  oral  promise  of  mortgagee  to  secure  release  of  stock ;  Wills  v.  Cutler, 
61  N.  H.  409,  holding  promise  of  employer  to  pay  debt  due  from  third 
person  to  employee,  if  he  will  continue  in  his  employ,  not  within  the  stat- 
ute; Rose  V.  Wollenberg,  31  Or.  281,  66  Am.  St.  Rep.  832.  39  L.  R.  A.  383, 
44  Pac.  386,  holding  valid,  parol  agreement  fixing  relative  liability  of  co- 
sureties; MuUer  v.  Riviere,  59  Tex.  642,  46  Am.  Rep.  292.  holding  valid, 
oral  promise  to  pay  husband's  debts,  creditor  to  delay  foreclosure;  Bellows 
V.  Sowles,  57  Vt.  171,  62  Am.  Rep.  120,  holding  valid,  promise  of  executor 
to  pay  heir,  taking  nothing  under  the  will,  for  forbea.ring  to  sue;  Gerow 
V.  Riffe,  29  W.  Va.  466,  2  S.  E.  106,  discussing  original  and  collateral 
promises. 

Distinguished  in  Hurst  Hardware  Co.  v.  Goodman,  68  W.  Va.  467,  469, 
Ann.  Ga5.  1912B,  218,  32  L.  R.  A.  (N.'S.)  698,  69  S.  E.  900,  901,  holding 
promise  of  stockholder  in  corporation  to  answer  for  debt  of  corporation 
must  be  in  writing,  as  there  is  no  direct  benefit  accruing  to  him;  Fur- 
bish V.  Goodnow,  98  Mass.  302,  holding  valid,  oral  promise  to  pay  debt 
of  another,  original  debtor  remaining  liablej  though  a  consideration  moved 
fr^m  him  to  promisor. 
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Denied  in  May  v.  Williams,  61  Miss.  132,  48  Am.  Bep.  83,  holding  prom- 
ise to  indemnify  surety  on  bail,  is  within  the  statute. 

Requirement  that  promise  to  answer  for  debt  of  another  must  be  in. 
writing  and  what  promises,  though  to  pay  something  for  another,  are 
original  promises.    Note,  95  Am.  Dec.  265,  258. 

What,  within  the  meaning  of  the  statute  of  frauds,  is  a  contract  to  an- 
swer for  or  pay  the  debt  of  another.  Note,  126  Am.  St.  Sep.  496, 
497. 

Validity  of  oral  promise  to  pay  another's  pre-existing  debt,  made  to 
secure  ii^nefit  to  promisor,  without  releasing  original  debtor.  Note, 
22  L.  E.  A.  (N.  S.)  1078. 

A  consideration  is  any  benefit  to  the  promisor  or  loss,  trouble  or  incon- 
venience to  or  charge  upon  the  person  to  whom  the  promise  is  made. 

Approved  in  Chicora  Fertilizer  Co.  v.  Dunan,  91  Md.  156,  46  Atl.  350, 
where  creditor  entitled' to  payment  in  installments  secured  by  collateral 
which  was  not  to  be  applied  until  all  installments  became  due,  agreed  to 
accept  less  sum  than  amount  of  debt,  if  paid  at  once,  payment  of  sued 
sum  was  sufficient  consideration  for  new  agreement ;  Ward,  Murray  & 
Co.  V.  Young,  40  Tex.  Civ.  295,  89  S.  W.  457,  where  insolvent  judgment 
debtor  sold  exempt  property  and  paid  proceeds  to  judgment  creditor  in 
satisfaction  of  judgment,  there  was  sufficient  consideration  for  release  of 
balance  of  jud^nent. 

Miscellaneous.  Cited  in  Collins  v.  Amiss,  159  Ind.  596,  65  N.  E.  907, 
as  to  necessity  for  pleading  conditions  precedent  in  suit  for  specific  per- 
formance ;  Storm  v.  United  States,  94  U.  S.  83,  24  L.  Ed.  45,  as  an  instance 
of  contract  having  mutual  promises  for  its  consideration. 

22  How.  46-48,  16  L.  Ed.  286,  OVEBTOK  ▼.  CHEEK. 

Writ  of  error,  filed  without  the  seal,  is  void,  and  case  must  be  dismissed. 

Approved  in  City  of  Washington  v.  Dennison,  6  Wall.  496,  18  L.  Ed. 
863,  holding  writ  of  error  not  sealed  until  eleven  days  after  judgment,  can- 
not operate  as  a  supersedeas;  Aetna  Ins.  Co.  v.  Hallock,  6  Wall.  558, 
18  L.  Ed.  949,  holding  unsealed  order  of  sale  void. 

Distinguished  in  Kipp  v.  Burton,  29  Mont.  102,  101  Am.  St  Bep.  544, 
63  L.  R.  A.  325,  74  Pac.  87,  under  Act  1899,  p.  145,  §  2,  sale  under  exe- 
cution defective  by  reason  of  absence  of  seal  was  validated  by  act  without 
amendment;  Wolf  v.  Cook,  40  Fed.  436,  holding  where  seal  is  omitted 
from  writ  of  attachment  by  mistake,  Federal  court  will  regard  it  aa 
amended,  if  so  amendable  under  State  laws;  Cotter  v.  Alabama  etc.  R. 
Co.,  61  Fed.  749,  10  C.  C.  A.  35,  holding  that  Circuit  Court  of  Appeals 
may  affix  seal  to  a  writ  of  error. 

Efficacy  of  process  issued  without  official  seal  required  by  law.  Note, 
Ann.  Oaa.  1912D,  786. 
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Effect  of  writ  or  process  without  seal  of  court.    Note,  20  L.  B.  A.  427. 

Practice   and   procedure   governing  transfer   of   causes    to   Federal 

Supreme  Court  for  review.    Note,  66  L.  B.  A.  838. 

« 

22  How.  48-^6,  16  L.  Ed.  269,  NELSON  v.  LELAND. 

Question  of  Jurisdiction  of  District  Oourt  Is  proper  one  for  appeal  to 
Supreme  Court  of  United  States. 

Approved  in  Miltimore  v.  Hoffman,  125  Wis.  563,  104  N.  W.  842,  under 
Rev.  Stats.  1898,  §  3769,  where  appeal  was  properly  perfected  from  justice's 
judgment,  on  which  justice  had  no  jurisdiction,  it  is  duty  of  Circuit  Court 
to  dismiss  action;  Williamson  v.  Middlesex  Com.  Pleas,  42  N.  J.  L.  393, 
holding  judgment  entered  in  Justice's  Court,  without  jurisdiction,  is  re- 
viewable; Henen  v.  Baltimore  &  0.  R.  R.  Co.,  17  W.  Va.  889,  and  Akerly 
V.  Vilas,  24  Wis.  169,  1  Am.  Rep.  169,  both  holding  order  of  State  court, 
removing  case  to  Federal  court,  is  reviewable  by  State  Supreme  Court. 

ft 

Master  of  steamer  who,  seeing  light  ahead,  did  not  stop,  is  at  fault  In  the 
event  of  collision. 

Approved  in  The  New  York,  175  U.  S.  201,  44  L.  Ed.  188,  20  Sup.  Ct.  72, 
determining  liability  for  collision  between  two  steamers  in  river;  The 
Free  State,  1  Brown,  266,  Fed.  Cas.  5090,  holding  propeller,  meeting  sibl- 
ing vessel,  is  under  no  obligation  to  slacken  s^ed,  no  danger  being  ap* 
parent;  The  Golden  Grove,  13  Fed.  698,  holding  steamer,  not  slackening 
speed  when  collision  was  imminent,  liable ;  The  State  of  Alabama,  17  Fed. 
863,  holding  steamer  at  fault  for  not  reducing  speed  in  fog. 

Flat-boat  held  at  fault  for  not  having  light  In  conspicuous  place. 

Approved  in  The  Frank  Moffat,  2  Flipp.  297,  Fed.  Cas.  5060,  holding 
propeller  at  fault  for  not  exhibiting  a  proper  light;  The  Ontario,  2  Low. 
44,  Fed.  Cas.  10,543,  holding  vessel  not  having  statute  lights  is  presumed 
to  be  in  fault,  in  collision  with  vessel  that  should  have  given  way. 

Admiralty  jurisdiction  extends  to  all  navigable  waters,  and  to  commerce 
thereupon,  except  commerce  exclusively  within  State. 

Approved  in  In  re  Gamett,  141  U.  S.  15,  16,  35  L.  Ed.  634,  635,  11  Sup. 
Ct.  843,  844,  holding  maritime  law  of  limited  liability  is  in  force  upon  navi- 
gable rivers ;  The  Sarah  Jane,  1  Low.  204,  205,  Fed.  Cas.  12,349,  holding  ad- 
miralty has  jurisdiction  of  libel  for  wages,  against  vessel  on  navigablo 
waters  entirely  within  one  State;  Steamboat  Belfast  v.  Boon,  41  Ala.  63, 
holding  valid.  State  law  authorizing  lien  on  vessel  navigating  an  interior 
river  above  tide  water;  Walters  v.  Steamboat  Mollie  Dozier,  24  Iowa,  197, 
199,  95  Am.  Dec.  725,  726,  bidding  admiralty  has  cognizance  of  collision  ou 
navigable  river ;  Smith  v.  United  States,  1  Wash.  Ter.  268,  holding  marine 
torts  upon  tide  waters  within  a  county,  are  within  Federal  jurisdiction. 


\ 
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Distinguished  in  Western  Transp.  Co.  v.  The  Great  Western,  29  Fed. 
Cas.  787,  holding  admiralty  has  jurisdiction  of  all  cases  arising  on  grea^ 
lakes,  and  navigable  waters  connected  with  them  or  the  ocean.       / 

Territorial  limit  of  admiralty  jurisdiction.    Note,  82  Am.  Dec.  67. 

Temporary  intermption  of  navigation  of  river,  hy  low  water,  does  not 
destroy  Its  character  as  navigable  river,  within  the  Federal  admiralty  juris- 
diction. 

Approved  in  The  Steamboat  Cheeseman  v.  Two  Ferry-Boats,  2  Bond, 
371,  373,  Fed.  Cas.  2633,  holding  admiralty  jurisdiction  extends  to  the 
Ohio ;  Chisolm  v.  Caines,  67  Fed.  292,  holding  navigable  creek,  leading  into 
private  lands,  is  not  public  navigable  waters. 

\        What  waters  are  navigable.    Note,  42  L.  B.  A.  312. 

Miscellaneous.  Cited  to  point  that  damages  were  allowed  for  sinking 
flat-boats  in  The  Steamboat  Cheeseman  v.  Two  Ferry-Boats,  2  Bond.  373, 
Fed.  Cas.  2633,  holding  property  adrift  is  subject  to  salvage  service; 
Maltby  v.  Steam  Derrick-Boat,  3  Hughes,  482,  Fed.  Cas.  9000,  holding 
raised  derrick-boat  subject  to  salvage;  The  Propeller  Commerce,  1  Black, 
581,  17  L.  Ed.  110,  to  point  that  suit  in  rem  may  be  prosecuted  wherever 
property  is  found;  The  Maggie  Hammond,  9  Wall.  467,  19  L.  Ed.  780,  hold- 
ing maritime  lien  given  by  foreign  jurisdiction  may  be  enforced  here, 
though  parties  are  foreigners;  Town  v.  The  Western  Metropolis,  24  Fed. 
Cs(s.  93,  holding  maritime  torts  are  cognizable  wherever  vessel  may  be  ap- 
prehended. 

22  How.  56-69,  16  L.  Ed.  256,  SPBINQFIEIJ)  TOWNSHIP  v.  QUICK. 

*  While  act  of  Congress  requires  proceeds  of  sale  of  sixteenth  section,  in 
eath  township,  to  he  used  exclusively  for  schools  therein,  yet  it  is  competent 
for  a  State  legislature  to  equalize  school  funds  of  several  townships  "by  adding 
funds  thereto  from  other  sources,  so  long  as  none  of  the  congressiqpal  grant 
is  diverted. 

Approved  in  State  v.  State  Board  of  School  etc.  Commrs.,  20  Wyo.  175, 
122  Pac.  95,  holding  State  leasing  school  lands  must  give  preference  to  resi- 
dents of  State  in  cases  of  renewal  of  lease;  Davis  v.  Indiana,  94  U.  S.  794, 
24  L.  Ed.  321,  holding  congressional  fund  cannot  be  diminished  by  divert- 
ing to  other  township,  money  received  from  its  section  of  public  land. 

22  How.  69-75,  16  L.  Ed.  292,  KOCK  v.  EMMEBLINa. 

Agent  making  sale  of  realty,  upon  terms  acceptahle  to  vendor,  his  princi- 
pal, is  entitled  to  the  usual  compensation,  though  principal  refuse  to  complete 
it  by  executing  the  necessary  writings. 

'  Approved  in  Currier  v.  Mutual  Reserve  Fund  Life  Assn.,  108  Fed.  740, 
47  C.  C.  A.  651,  holding  insurance  agent  entitled  to  commissions  where 
applications  were  accepted  but  premiums  were  not  paid  because  of  change 
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of  rate  by  company;  Rees  v.  Pellow,  97  Fed.  174,  38  C.  C.  A.  94,  holding 
where  defendant  gave  plaintiff  option  on  certain  stock  and  it  was  known 
that  plaintiff  did  not  contemplate  purchasing  himself  /and  he  found  pur- 
chaser for  stock  at  advanced  price,  but  terms  of  sale  were  not  satisfac- 
tory to  defendant,  and  later  defendant  terminated  option  and  afterward 
sold  stock  to  plaintiff's  purchaser,  plaintiff  was  not  entitled  to  commission ; 
Dotson  V.  Milliken,.27  App.  D.  G.  514,  holding  broker  can  claim  commis- 
sion esren  though  sale  is  not  consummated  owing  to  owner's  unwillingness  to 
make  certain  representation;  Block  v.  Ryan,  4  App.  D.  C.  286,  holding 
broker  can  claim  commissions  even  though  unable  to  convey  good  title, 
where  this  fact  was  unknown  to  him  at  inception  of  contract;  Barney  v. 
Yazoo  Delta  Land  Co.,  179  Ind.  344,  348,  101  N.  E.  99,  100,  holding  where 
broker  had  buyer  in  view  and  vendor  unknowingly  sold  to  third  party  as 
agent  of  buyer,  broker  could  not  recover  commission;  Fitzpatrick  v.  Gil- 
son,  176  Mass.  479,  57  N.  £.  1001,  holding  where  broker  employed  to  se- 
eore  loan  submitted  application  to  bank  which  offered  smaller  sum  which 
was  accepted  by  borrower,  and  after  examination  of  title  to  security  re- 
fused to  make  loan,  he  is  entitled  to  commissions;  Stevens  v.  Wisconsin 
Farm  Land  Co.,  124  Minn.  424, 145  N.  W.  174,  holding  in  absence  of  agree- 
ment, question  of  compensation  is  matter  .of  evidence;  Shober  v.  Black- 
ford, 46  Mont.  207,  127  Pac.  333,  holding  where  land  is  sold  to  one  whom 
broker  had  interested  in  deal  he  is  entitled  to  commissions ;  Kepner  v.  Ford, 
16  N.  D.  55,  111  N.  W.  621,  and  Bell  v.  Stedman,  88  Neb.  627,  130  N.  W. 
258,  both  holding  refusal  of  wife  to  join  in  deed  of  homestead  is  not  a 
defense  in  suit  for  commissions;  Parker  v.  Estabrook,  68  N.  H.  350,  44 
AtL  485,  holding  where  broker  working  on  commission  found  purchaser  with 
whom  defendant  agreed  that  if  either  party  failed  to  perform  such  party 
should  pay  to  other  certain  sum  as  liquidated  damages,  and  purchaser  de- 
clined to  perform  and  paid  damages,  broker  is  entitled  to  commissions; 
Paschall  &  Gresham  v.  Gilliss,  113  Va.  654,  Ann.  Gas.  I918E,  778,  75  S.  E. 
226,  where  land  is  sold  at  a  price  lower  than  that  given  to  broker,  he  is 
entitled  to  quantum  meruit ;  Crockett  v.  Grayson,  98  Va.  357,  36  S.  E.  478, 
holding  where  defendant  agreed  to  give  plaintiff  all  over  certain  price  if 
he  would  sell  land,  and  he  found  party  willing  to  buy  at  certain  cash  price 
and  take  up  liens  if  they  did  not  exceed  certain  amount,  and  they  did  ex- 
ceed that  amount  and  purchaser  avoided  agreement,  plaintiff  not  entitled 
to  compensation;  Albion  Phosphate  Min.  Co.  v.  Wyllie,  77  Fed.  550,  23 
C.  C.  A.  276,  holding  agent  procuring  contract  which  principal  is  unable 
to  fulfill  is  entitled  to  commissions;  Hale  v.  Kumler,  85  Fed.  165,  166,  29 
C.  C.  A.  67,  holding  broker  not  entitled  to  commission  where  performance 
was  not  prevented  by  wrongful  conduct  of  principal;  Birmingham  Land 
etc.  Co.  V.  Thompson,  86  Ala.  150,  5^  South.  474,  and  Gonzales  v.  Broad, 
57  CaL  226,  allowing  broker  commission,  who  procures  a  purchaser  able, 
ready^  and  willing  to  buy,  who  afterward  refuses  to  purchase  because  of 
defect  in  title;  Roberts  v.  Kimmons,  65  Miss.  335,  3  South.  737,  Kyle  v. 
Rippey,  l20  Or.  454,  26  Pac.  310,  Cheatham  v.  Yarbrough,  90  Tenn.  79,  15 
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S.  W.  1076,  Plant  v.  Tt^ompson,  42  Kan.  667,  16  ^m.  St.  Rep.  514,  22.  Pac 
727,  Moses  v.  Bierling,"31  N.  Y.  464,  and  Reynolds  v.  Tompkins,  23  W.  Va. 
234,  all  allowing  agent  commission,  where  sale  results  from  his  efforts, 
though  made  by  owners;  Garcelon  v.  Tibbetts,  84  Me.  152,  24  Atl.  798, 
refusing  agent  commission  where  purchaser  refused  to  buy  unless  war- 
ranty deed  was  given;  Holden  v.  Starks,  159  jMass.  504,  38  Am.  St.  R6p. 
451,  34  N.  E.  1070,  allowing  agent  commission,  thoi^gh  purchaser  could 
plead  statute  of  frauds  to  contract ;  McCreery  v.  Green,  38  Mich.  18^,  *185, 
provision  that  joint  owner  should  have  commission  on  sales  effected,  means 
sales  of  which  he /was  the  procuring  cause;  Hamlin  v.  Schulte,  34  Minn. 
536,  27  N.  W.  302,  Bailey  v.  Chapman,  41  Mo.  538,  and  De  Cordova  v. 
Bahn,  74  Tex.  645,  12  S.  W.  845,  allowing  commission  where  sale  was  not 
consummated  through  failure  of  principal  to  comply  with  terms;  Hayden 
V.  Grillo,  26  Mo.  App.  293,  295,  holding  defective,  x)etitiQn  failing  to  allege 
that  agent  secured  a  purchaser  able  and  ready ;  HindB  v.  Henry,  36  N.  J.  L. 
332,  in  action  for  money,  payable  on  contingency,  it  must  be  proved  that 
contingency  has  happened,  or  was  prevented  by  other  party;  Sibbald  v. 
Bethlehem  I.  Co.,  83  N.  Y.  382,  38  Am.  Rep.  444,  refusing  compensation 
where  agency  had  been  terminated  in  good  faith;  Stewart  v.  Mather,  32' 
Wis.  349,  350,  quaere,  whether  .broker  offeriiig  himself  as  purchaser  would 
be  entitled  to  commission;  dissenting  opinion  in  Budd  v.  Zaller,  52  Mo. 
246,  majority  holding  broker  should  have  examined  title  before  applying 
loan,  and  was  agent  for  that  purpose,  and  was  not  entitled  to  commission. 
Distinguished  in  Holton  v.  Job  Iron  &  Steel  Co.,  204  Fed.  960, 123  C.  C.  A. 
269,  holding  where  agreement  is  "to  put  through  a  deal,"  a  successful 
and  final  termination  must  be  Cached;  Crowe  v.  Trickey,  204  U.  S.  239, 
51  L.  Ed.  460,  27  Sup.  Ct.  275,  holding  where  vendor  dies  pending  option 
and  administrator  after  expiration  of  option  sells  property,  broker  cannot 
recover  commissions;  Armes  v.  Cameron,  8  Mackey  (D.  C.),  445,  holding 
where  owner  sets  certain  price  on  property,  agent  must  sell  for  that  price 
in  order  to  claim  commissions.  He  is  not  entitled  to  recover  where  owner 
sells  himself  for  a  lesser  price. 

When  has  a  broker  earned  his  commission.    Nx)te,  139  Am.  St.  Rep. 

236. 
Broker's  commission  as  affected  by  principal's  negligence,  fraud,  or 

default  and  defective  title.    Note,  43  L.  R.  A.  593,  595,  596,  603. 
When  broker  is  considered  as  procuring  cause  of  sale  or  exchai^e. 

Note,  44  L.  R.  A.  333. 
Performance  by  broker  of  contract  to  find  purchaser  or  effect,  exchange. 

Note,  44  L.  R.  A.  596,  696,  605,  606,  608,  614,  616,  620. 

22  How.  75-83,  16  L.  Ed.  253,  MORSIXXi  V.  002^. 

Agent  authorized  to  sell  land  for  cash,  or  on  secured  notee,  could  not 
exchange  or  accept  personal  security,  and  sale  and  conveyance  in  violation  of 
tlie  authority,  is  void.  t 
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Approved  in  Edwards  r.  Bates  County,  117  Fed.  533,  holding  under  Laws 
Mo.  1868,  p.  92,  relative  to  township  railrpad  aid,  sale  of  bonds  at  dis- 
count by  commissioner  of  County  Court  who  was  also  paid  commission  out 
of  proceeds  was  void;  Garth  v.  Arnold,  115  Fed.  472,  53  C.  C.  A.  200,  hold- 
ing where  act  of  legislature  authorized  guardian  to  sell  lands  of  minors 
for  cash  or  credit,  conveyance  in  exchange  for  personalty  did  not  divest 
title  of  minors,  aflSrming  106  Fed.  20 ;  Morton  v.  Morris,  27  Tex.  Civ.  267, 
66  S.  W.  97,  holding  power  to  sell  on  such  terms  as  to  agent  shall  seem 
meet  does  not  authorize  conveyance  in  settlement  of  debts,  nor  to  take  as 
part  payment  non-negotiable  note  of  put-chaser  not  due  until  year  after 
removal  of  lien ;  Woodward  v.  Jewell,  140  U.  S.  253,  36  L.  Ed.  481,  11  Sup. 
Ct.  786,  holding  power  authorized  agent  to  sell  for  cash,  but  not  to  ex- 
change; iOeinhaas  v.  Jones,  68  Fed.  746,  15  C.  C.  A.  644,  declaring  that 
acts  of  special'  agent,  to  be  binding,  must  be  clearly  authorized. 

Validity  of  contract  for  sale  of  land  executed  by  agent  with  express 
authority,  but  containing  terms  not  expi'essly  authorized.  N6te, 
Ann.  Oas.  19141),  1088. 

Where  deed  was  apparently  wltbln  scope  of  agent's  ^ivwer  of  attorney, 
and  admitted  payment  of  consideration,  it  was  prima  facie  evidence  of  con- 
veyance of  legal  title. 

Approved  in  Babson  v.  Cox,  32  App.  D.  C.  549,  holding  agents  who,  after 
having  secured  buyer,  agree  to  convey  for  owner,  are  agents  of  owner  and 
not  bnyer;  Clements  v.  Macheboeuf,  29  U.  S.  425,  23  L.  Ed.  507,  holding 
burden  is  on  party  to  prove  deed  executed  by  his  attorney,  iff  invalid  for 
matters  not  appearing  on  its  face. 

22  How.  83-87,  16  L.  Ed.  300,  OUOXTUiU  ▼.  ^MMEBUNG. 
Not  cited. 

22  How.  87-89»  16  L.  Ed.  237,  HODGE  ▼.  WTTJiTAMB. 

Writ  of  eiTor,  describing  real  plaintiff  in  error  as  defendant  in  error,  and 
vice  Tersa,  is  fatally  defective  and  cannot  be  amended. 

Approved  in  City  of  Washington  v.  Dennison,  6' Wall.  496,  18  L.  Ed.  863, 
holding  writ  of  error  not  sealed  until  eleven  days  after  judgment,  cannot 
operate  as  a  supersedeas ;  The  Protector,  11  Wall.  86,  20  L.  Ed.  48,  dismiss- 
ing appeal  in  admiralty,  taken  in  different  name ;  Walton  v.  Marietta  Chair 
Co.,  167  U.  S.  345,  39  L.  Ed.  726,  15  Sup.  Ct.  627,  holding,  under  statute, 
name^in  writ  of  error  could  be  substituted;  Mutual  Life  Ins.  Co.  v.  Phin- 
ney,  76  Fed.  619,  22  C.  C.  A.  426,  holding  appellate  court  is  without  juris- 
diction where  record  does  not  show  that  writ  of  error  has  been  filed  in 
trial  court;  City  of  Waxahachie  v.  Color,  92  Fed.  285,  286,  34  C.  C.  A.  349, 
holding,  under  statute,  Circuit  Court  of  Appeals  is  without  jurisdiction, 
if  writ  of  error  is  not  issued  within  six  months ;  Molandin  v.  Colorado  Cen- 
tral B.  B.  Co.,  3  Colo.  175,  holding  causes  can  only  be  in  higher  court  when 
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properly  removed  by  appeal  or  writ  of  error;  L«ring  v.  Wittich,  16  'Fla. 
325,  quashing  writ  of  error,  omitting  parties;  Deans  v.  Wilcoxon,  18  Fla. 
548,  dieclaring  it  essential  to  jurisdiction  that  writ  of  certiorari  be  returned 
with  transcript  sought  to  be  quashed;  Player  v.  Bokenfohr,  40  Fla,  417, 
24  South.  473,  striking  transcript  of  record  from  the  docket,  when  no  writ 
of  error  had  ever  issued. 

Distinguished  in  County  Commrs.  v.  Atlantic  &  Pacific  R.  R.  Co.,  3  N.  M. 
436,  437,  438,  9  Pac.  521,  522,  holding  teste  to  writ  of  error,  being  a  mere 
matter  of  form,  may  be  amended;  Cotter  v.  Alabama  etc.  R.  Co.,  61  Fed. 
750,  10  C.  C.  A.  35,  holding  that  Circuit  Court  of  Appeals  can  affix  a  seal 
to  a  writ  of  error. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  839. 

Miscellaneous.  Cited  in  Loveless  v.  Ransom,  109  Fed.  392,  48  C.  C.  A. 
434,  to  point  that  writ  of  error  is  of  no  efficiency  until  it  is  issued  and 
served  on  clerk  of  court  whose  judgment  is  sought  to  be  reviewed. 

22  How.  89^96,  16  X.  Ed.  321,  UNITED  STATES  V.  aAILBEAITH. 

Mexican  grant  In  Oalifomia  held  void  because  subsequent  to  American 
occupanoy;  no  actual  possession  thereunder,  and  genuineness  of  Governor's 
signature  was  questionable. 

Approved  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.  98  U.  S.  375,  25  L.  Ed. 
204,  arguendo;  United  States  v.  Gailbraith,  2  Black,  401,  17  L.  Ed.  449, 
reciting  history  of  litigation;  United  States  v.  Rio  Grande  Dam  &  Irr.  Co., 
184  U.  S.  423,  46  L.  Ed.  622,  22  Sup.  Ct.  431,  arguendo. 

22  How.  96-111,  16  L.  Ed.  323;  BANK  OF  PirTSBtJBGH  v.  NEAL. 

Party  intniBting  negotiable  instrument  signed  in  blank  to  another  gives 
him  implied  authority  to  fill  up  blanks,  and  is  liable  to  bona  fide  purchaser. 

Approved  in  Mechanics'  Bank  v.  Chardavoyne,  69  N.  J.  L.  259,  101  Am. 
St.  Eep.  701,  55  Atl.  1081,  following  rule;  Gronwold  v.  Federal  Union 
Surety  Co.,  212  Fed.  912,  129  C.  C.  A.  428,  where  party  signed  blank  ap- 
plication for  surety  bond,  which  was  later  filled  out  by  third  party,  he  is 
bound  in  a  suit  by  surety  company;  White- Wilson-Drew  Co.  v.  Egelhoff, 
96  Ark.  110,  131  S.  W.  210,  holding  where  one  signs  a  note  as  surety,  the 
amount  to  be  determined  later,  he  is  bound  by  any  amount  inserted;  Fry 
V.  P.  Bannon  Sewer  Pipe  Co.,  179  Ind.  320,  101  N.  E.  14,  holding  where 
bond  given  to  city  required  one  resident  surety,  nonresidents  signing,  also 
will  be  implied  to  have  consented  to  this  arrangement;  H.  &  C.  Newman 
V.  Scarborough,  115  La.  866,  112  Am.  St.  Eep.  278,  40  South.  250,  holding 
defendant  may  be  bound  by  full  amount  of  guaranty  note  although  they 
believed  it  was  for  eleven  hundred  dollars  instead  of  eleven  thousand  dol- 
lars; Thread  v.  Guerniger,  115  La.  246,  38  South.  981,  where  holder  of 
note  secured  by  mortgage  left  for  safekeeping  with  notary  who  sold  it  and 


257  BANK  OF  PITTSBURGH  v.  NEAL.       22  How.  96-111 

mortgaged  property  was  sold  by  owner  who  deposited  in  court  amount 
sufficient  to  pay  note,  purchaser  from  notary  was  entitled  to  judgment  on 
note;  Merchants'  etc.  Bank  v.  Ohio  Valley  etc.  Co.,  57  W.  Va.  630,  70 
L  B.  A.  812,  50  S.  E.  882,  bank  discounting  note  in  hands  of  agent  with 
knowledge  of  agency,  and  with  notice  that  agent  was  to  use  proceeds  for 
personal  use,  cannot  recover  of  principal;  Murray  v.  Lardner,  2  Wall. 
121, 17  L.  EcL  859,  holding  bona  fide  purchaser  of  coupon  bonds  unaffected 
by  want  of  title  in  vendor;  Davidson  v.  Lanier,  4  Wall.  457,  18  L.  Ed.  880, 
holding  as  between  parties  burden  is  on  drawer  of  paper  signed  in  blank, 
that  agreement  as  to  filling  it  up  was  violated;  Michigan  Insurance  Bank 
V.  Eldred,  9  Wall.  550,  19  L.  Ed.  766,  reasserting  rule;  Angle  v.  North- 
western life  Ins.  Co.,  92  U.  S.  331,  28  L.  Ed.  556,  holding  party  could 
not  alter  what  is  written  or  printed;  Collins  v.  Gilbert,  94  U.  S.  754,  24 
L  Ed.  170,  holding  title  of  bona  fide  holder  unaffected  by  fact  that  his 
vendor  had  misappropriated  it;  Brooklyn  City  etc.  B.  R.  Co.  v.  National 
Bank  of  the  Republic,  102  U.  S.  40,  26  L.  Ed.  71,  holding  bona  fid^  holder 
nnaffected  by  prior  equities  of  which  he  had  no  notice;  Pana  v.  Bowler, 
107  U.  S.  542,  27  L.  Ed.  429,  2  Sup.  Ct.  715,  holding  irregularity  in  election 
does  not  throw  on  plaintifEs  burden  of  proving  they  are  holders  for  value; 
Bingham  v.  Reddy,  5  Ben.  274,  Fed.  Cas.  1414,  holding  striking  out  of 
words  "after  date,"  part  of  printed  blank,  not  such  an  alteration  as  to  in- 
validate note;  Cdbum  v.  Webb,  56  Ad.  98,  26  Am.  Bep.  16,  h6lding  one 
cannot  recover  on  note  altered  in  some  material  part;  Doll  v.  Rizotti,  20 
La.  Ann.  265,  96  Am.  Dec.  401,  holding  that  possession  of  negotiable  paper 
carries  title  with  it  to  holder;  Breckenridge  v.  Lewis^  84  Me.  356,  80  Am. 
St  Bep.  856,  24  Atl.  865,  holding  party  liable  on  note^  fraudulently  written 
by  person  to  whom  he  intrusted  it;  Market  etc.  Bank  v.  Sargent,  85  Me. 
351,  85  Am.  St  Bep.  878,  27  Atl.  193,  holding  indorsee  for  value  unaffected 
by  oral  agreement  between  principal  and  agent  limiting  amount  for  which 
note  should  be  x)erfected;  Greenfield  Sav.  Bank  v.  Stowell,  123  Mass.  198, 
25'  Am.  Bep.  69,  increasing  amount  of  note  by  one  maker  avoids  it  as  to 
others  not  consenting,  even  in  hands  of  bona  fide  holder;  New  Orleans  etc. 
R.  B.  Co.  V.  Mississippi  College,  47  Miss.  564,  Hamilton  v.  Marks,  63  Mo. 
175,  and  Seybel  v.  Bank,  54  N.  7.  300,  301,  18  Am.  Bep.  591,  593,  declaring 
that  bona  fide  holder  of  lost  bond  may  recover  thereon,  though  he  had  a 
suspicion  of  defect  in  title  and  was  guilty  of  gross  negligence;  Magee  v. 
Badger,  34  N.  7.  249,  90  Am.  Dec.  698,  and  State  Bank  of  Ohio  v.  Hoge, 
35  N.  T.  69,  holding  law  does  not  imx>ose  on  a  bona  fide  holder  of  commer- 
cial paper  the  duty  of  active  inquiry ;  Coler  v.  Board  of  Commrs.,  6  N.  M. 
128,  27  Pac.  628,  holding  bond  could  not  be  impeached  in  hands  of  bona 
fide  holder  except  for  want  of  jurisdiction  in  county  commissioners; 
Waldron  v.  Young,  9  Heisk.  782,  holding  surety  liable  to  payee,  though 
agent  violated  instructions  in  filling  blank;  Frazier  v.  Gains,  2  Baxt.  97, 
holding  principal  liable  where  amount  filled  in  exceeded  their  expectations, 
though  note  be  non-negotiable;  Whittle  v.  Hide  &  Leather  Nat.  Bank.  7 
Tex.  Civ.  App.  618,  26  S.  W.  1012,  where  party  fraudulently  negotiated 
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drafts,  signer  liable  to  bona  fide  holder;  Frank  v.  Liilienfeld,  33  Gratt. 
385,  holding  signer  of  bank  note  liable,  though  its  purpose  be  perverted; 
Snyder  v.  Van  Doren,  46  Wis.  609,  32  Ain.  R^.  744,  1  N.  W.  289,  holding 
additional  signature  on  note  signed. in  blank  does  not  discharge  first  signer; 
Johnston  Harvester  Co.  v.  McLean,  57  Wis.  264,  46  Am.  Rep.  40,  15  N.  W. 
179,  holding  maker  liable  though  blank  was  filled  with  larger  sum  than 
signer  authorized ;  Johnson  v.  Weed  etc.  Mfg.  Co.,  103  Wis.  295,  79  N.  W. 
237,  holding  vice-president  of  corporation  intrusted  with  note  indorsed  in 
blank  is  authorized  to  fill  up  blanks,  and  bind  the  corporation  as  an  in- 
dorser;  Cooke  v.  United  States,  12  Blatchf.  59,  Fed.  Cas.  3178,  arguendo. 

Distinguished  in  American  Press  Assn.  v.  Daily  Story  Pub.  Co.,  120  Fed. 
769,  66  L.  R.  A.  444,  57  C.  C.  A.  70,  holding  owner  of  copyrighted  article 
does  not  lose  exclusive  property  therein  by  failure  of  licensee  to  print  usual 
copyright  notice  contrary  to  agreement;  Hartington  Nat.  Bank  v.  Breslin, 
88  Neb.  49,  AniL  Oas.  1912B,  1008,  31  L.  R.  A.  (N.  S.)  180,  128  N.  W.  660, 
holding  «ince  statute  allows  party  to  issue  note  signed  in  blank,  to  be  later 
filled  in  according  to  authority  given,  where  a  different  payee  is  named 
than  the  one  intended,  joint  maker  cannot  be  held;  Ellis  v.  Wait,  4  S.  D. 
469,  57  N.  W.  231,  holding  mortgage  invalid  where  executed  in  blank  and 
agent  raised  authorized  sum. 

Effect  of  suspicious  circumstances  upon  title  to  commercial   paper. 

Note,  5  Am.  Rep.  267. 
Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 

Note,  17  L.  R.  A.  326. 
Liability  of  maker,  accepter,  or  indorser  of  commercial  paper  where 

blanks  therein  are  filled  contrary  to  instructions.    Note,  5  B.  R.  0. 

704,  708. 

Miscellaneous.  Cited  in  Gilmore  v.  Meeker,  115  La.  866,  40  South.  244; 
Lewis  V.  New  Orleans  Sav.  Inst.,  33  La.  Ann.  1466. 

22  How.  111-118,  16  I..  Ed.  S29,  INSURANCE  CO.  OF  THE  VALLEY  OF 
VIEOINIA  y.  MORDECAI. 

Insurance  of  freiglit  for  round  voyage  with  port  of  discharge  coveis 
freight  on  outward  or  homeward  voyage  to  the  amount  of  the  valuation. 

Approved  in  O'Brien  v.  North  River  Ins.  Co.,  212  Fed.  106,  128  C.  C.  A. 
618,  holding  where  hotel  owner  insured  hotel  for  ten  thousand  dollars,  on 
account  of  contract  to  house  people  during  convention,  he  was  entitled  to 
claim  full  amount  of  policy,  and  not  what  contract  would  have  brought; 
Lincoln  v.  Boston  Marine  Ins.  Co.,  159  Mass.  341,  34  N.  E.  457,  holding 
while  vessel  was  unloading,  policy  covered  freight  of  voyage,  then  ending, 
and  not  of  succeeding  voyage. 

Insurance  of  shifting  or  successive  cargoes.    Note,  13  E.  R.  0.  607. 

Question  whether  Insurance  company  was  released  from  policy  by  unsea- 
worthiness of  vessel  not  having  been  rjdBed  itf  lower  couit»  or  noted  in  blU  of 
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exceptloiiB,  fact  of  condemnation  for  that  canse  cannot  he  urged  In  defense 
on  appeal.  ^ 

Approved  in  Robinson  &  Co.  v.  Belt,  187  U.  S.  50,  47  L.  Ed.  69,  23  Sup. 
Ct.  19,  holding  objections  not  raised  below  cannot  be  considered  on  appeal. 

22  How.  118-129,  16  L.  £d.  301,  BBEWSTEB  v.  WAKEFTBIJ). 

After  maturity  of  contract  for  payment  of  money  at  given  time  with  in- 
terest at  given  rate,  rate  of  interest  is  governed  by  statute,  and  not  by  the 
contract. 

Approved  in  Tredegar  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  183  Fed.  290, 
105  C.  C.  A.  501,  holding  creditor  not  entitled  to  interest  on  claim  in  hands 
of  receiver,  but  only  from  time  debt  was  due  until  firm  became  "insolvent ; 
Richards  v.  Bippus,  18  App.  D.  C.  303,  allowing  lawful  rate  of  interest 
after  maturity  on  principal  of  note,  usurious  as  to  interest  before  ma- 
turity; Sullivan  v.  Snell,  1  McAr.  (D.  C.)  588,  holding  in  absence  of  any 
special  agreement  to  contrary,  interest  is  to  b^  determined  according  to 
face  of  contract;  Palmer  v.  Laberee,  23  Wash.  419,  420^  63  Pac.  219,  220, 
determining  interest  under  statutes  on  revived  judgment  based  on  interest- 
bearing  note;  Burnhisel,  v.  Firman,  22  Wall.  176,  22  L.  Ed.  768,  Holden 
V.  Freedman's  Sav.  &  Trust  Co.,  100  U.  S.  74,  25  L.  Ed.  568,  In  re  Barten- 
bach,  11  N.  B.  R.  63,  2  Fed.  Cas.'  957,  Sherwood  v.  Moore,  35  Fed.  109, 
Newton  v.  Kennerly,  31  Ark.  627,  629,  25  Am.  Bep.  593,  594,  Hicks  v.  Coody, 
49  Ark.  428,  5  S.  W.  714,  Clark  v.  Russell,  1  Colo.  52,  Burns  v.  Anderson, 
68  Ind.  205,  34  Am.  Rep^  252,  Richards  v.  McPherson,  74  Ind.  163,  Robin- 
son V.  Kinney,  2  Kan.  1^0,  Rilling  v.  Thompson,  12  Bush,  311,  Duran  v. 
Ayer,  67  Me.  152,  Eaton  v.  Boissonnault,  67  Me.  541,  543,  24  Am.  Bep.  53, 
54,  Brown  v.  Hardcastle,  63  Ind.  491,  Collier  v.  Field,  1  Mont.  625,  626, 
Pearce  v.  Hennessy,  10  R.  I.  226,  Langston  v.  South  Carolina  Railroad,  2 
S.  C.  254,  and  Perry  v.  Taylor,  1  Utah,  66,  all  following  rule ;  Sherwood 
V.  Roundtree,  32  Fed.  122,  presuming  authority  to  make  a  usurious  loan 
where  agency  is  general;  Casteel  v.  Walker,  40  Ark.  123,  48  Am.  Bep.  9, 
holding  note  payable  one  day  after  date  bears  specified  interest  until  paid ; 
Etnyre  v.  McDaniel,  28  111.  203,  and  Gray  v.  Briscoe,  6  Bush.  691,  holding 
order  to  pay  money  with  ten  per  cent  interest  from  date,  bears  that  rate 
until  judgment;  Eaton  v.  Truesdail,  40  Mich.  6,  holding  mortgage  deed, 
a  distincf  security,  bore  interest  at  statutory  rate ;  Buchtel  v.  Mason,  67 
Mich.  606,  35  N.  W.  172,  holding  interest  on  note,  not  payable  in  install- 
ments, cannot  be  added  to  principal  at  maturity;  O'Brien  v.  Young,  95 
N.  T.  430,  47  Am.  Bep.  65,.  holding  judgment  drew  interest  at  new  statu- 
tory rate  from  date  new  act  went  into  effect;  Hazard  v.  Maxon,  1  Wash. 
Ter.  586,  one  claiming  more  interest  than  legal  rate  must  show  language 
of  contraet  is  clear  and  certain;  Fanners'  Loan  &  T.  Co.  v.  Northern 
Pacific  R.  Co.,  94  Fed.  455,  after  maturity  legal  rate  governs  interest  on 
coupons  in  absence  of  provision  in  contract;  Sanford  v.  Savings  &  Loan 
Society,  80  Fed.  61,  Smith  v.  Tatman,  71  Ind.  176,  and  Ritter  v.  Phillips, 
53  N.  Y.  590,  all  arguendo. 
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Distinguished  in  New  Orleans  v.  Warner,  175  U.  S.  147,  44  L.  Ed.  109, 
20  Sup.  Ct.  55,  holding  comuiencement  of  suit  on  drainage  warrants  was 
sufficient  to  charge  defendant  with  interest  from  that  date,  at  contract 
rate;  Hubbard  t.  Callahan,  42  Conn.  533,  19  Am.  Rep.  571,  holding  where 
in  a  bill  interest  after  maturity  is  expressly  reserved,  it  is  regarded  as 
interest  not  as  damages;  Hovey  v.  Ednuson,  3  Dak.  Ter.  467,  468,  475,  22 
N.  W.  B02j  603,  606,  holding  valid  contract. to  pay  interest  on  unpaid  in- 
terest; Capen  v.  Crowell,  66  Me.  284,  and  Davis  v.  Hendrie,  1  Mont.  504, 
where  a  rate  was  Stipulated  until  note  should  be  paid;  McLane  v.  Abrams, 
2  Nev.  203,  204,  207,  holding,  under  local  statute,  that  rate  of  interest  after 
breach  is  the  contract  rate;  Spencer  v.  Maxfield,  16  Wis.  180,  545,  546, 
holding,  under  statute,  that  contract  rate  prevails  after  maturity. 

Disapproved  in  Greenhaw  v.  Holmes,  8  Ariz.  97,  68  Pac.  538,  holding 
court  in  allowing  interest  on  judgment  will  be  governed  by  contract ;  Crom- 
well V.  County  of  Sac,  96  U.  S.  61,  24  L.  Ed.  687,  holding  under  law  of 
Iowa  municipal  bonds  draw  specified  rate  after  maturity,  as  does  a  judg- 
ment upon  them;  Shaw  v.  Rigby,  84  Ind.  377,  43  Am.  Bep.  98,  holding 
specified  rate  of 'interest  governs  after  maturity;  Hand  v.  Armstrong:,  18 
Iowa,  325,  and  Union  Inst,  for  Savings  v.  Boston,  129  Mass.  92,  94,  95, 
87  Am.  Rep.  312,  313,  314,  holding  contract  rate  governs  after  maturity; 
also  in  Borders-  v.  Barber,  81  Mo.  645,  Briscoe  v.  Kinealy,  8  Mo.  App.  83, 
Kellogg  V.  Lavender,  15  Neb.  260,  48  Am.  Rep.  840,  18  N.  W.  40,  Overton 
v.  Bolton,  9  Heisk.  768,  24  Am.  Rep.  371,  and  Barbour  v,  Tompkins,  31 
W.  Vav  421,  7  S.  E.  7. 

Interest,  when  allowed.    Note,  6  Am.  Dec.  190. 

Interest  after  maturity.    Note,  30  Am.  St  &ep.  47,  49,  50. 

Rate  of  interest  after  maturity.    Notes,  47  Am.  Rep.  70;  69  Am.  Dec. 
348. 

When  instrument  drawn  "without  interest"  begins  to  draw  inte]*est. 
Note,  43  L.  R.  A.  (N.  S.)  785. 

Law  of  territory  abolishing  distinction  between  law  and  equity  cases,  and 
declaring  all  appeals  shall  be  by  writ  of  error  cannot  regolate  Federal  proceaa^ 
and  bill  in  equity  is  properly  brou^t  up  from  Circuit  Court  by  appeaL 

Approved  in  Walker  v.  Dreville,  12  Wall.  442,  20  L.  Ed.  430,  ^missing 
writ  of  error  bringing  up  suit  in  equity;  Murdock  v.  Memphis,  20  WalL 
622,  22  L.  Ed.  439,  holding,  under  act  of  1867,  Supreme  Court  has  jurisdic- 
tion to  examine  only  Federal  questions;  Idaho  etc.  Land  Co.  v.  Bradbury, 
132  U.  S.  515,  33  L.  Ed.  437,  10  Sup.  Ct.  179,  dismissing  writ  of  .error,  and 
considering  case  as  pending  upon^ appeal  alone;  Fleitas  v.  Richardson,  147 
U.  S.  545,  37  L.  Ed.  275,  13  Sup.  Ct.  432,  declaring  that  proceeding  to  fore- 
olose  mortgage  under  Louisiana  Code,  belonged  to  equity  side.  9 

Distinguished  in  W.  G.  Coyle  &  Co.  v.  Stem,  193  Fed.  585,  113  C.  C.  A. 
450,  holding  process  to  seize  and  sell  vessel  under  mortgage  was  a  pro- 
ceeding in  equity  to  foreclose  mortgage. 
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Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  856. 

In  Bidt  to  f  orecloBe»  subsequent  mortgagor  is  not  necessary  party,  and  if 
made  party  need  not  join  in  appeal  when  he  did  not  appear  or  contest  amount 
of  plaintliTs  dalm,  which  was  the  only  point  in  dispute. 

Approved  in  French  v.  Peters,  177  Mass.  572,  59  N.  E.  450,  holding  fact 
that  one  of  two  coadministrators  has  not  joined  in  appeal  from  decree 
against  them  in  suit  in  which  hoth  were  defendants  is  no  ground  for  dis- 
missal; Mercantile  Trust  Co.  v.  Kanawha  Ry.  Co.,  58  Fed.  12,  7  C.  C.  A. 
3,  holding  defunct  corporation  having  no  interest  in  proceeding  is  not  a 
necessary  party  to  an  appeal ;  Louisville  etc.  Ry.  Co.  v.  Pope,  74  Fed.  6,  6, 
20  C.  C.  A.  253,  holding  party  without  interest  is  not  a  necessary  party  to 
an  appeal. 

Distinguished  in  Grand  Island  &  W.  C.  R.  Co.  v.  Sweeney,  103  Fed.  345, 

43  C.  C.  A.  255,  holding  where  several  parties  are  made  defendants,  and 
decree  as  to  any  one  of  them  is  severable,  such  party  may  prosecute  appeal 
without  joining  others. 

22  How.  129-132,  16  L.  Ed.  294,  BOAOH  ▼.  OHAPBCAN. 

Contract  to  build  ship  or  supply  materials  for  the  purpose  is  not  maritime 
contract. 

Approved  in  Graham  &  Morton  Transp.  Co.  v.  Craig  Ship.  Bldg.  Co., 
203  U.  S.  578,  51  L.  Ed.  325,  27  Sup.  Ct.  777,  following  rule;  Rounds  v. 
Clovenport  Foundry  etc.  Co.,  237  U.  S.  306,  59  L.  Ed.  968,  35  Sup.  Ct.  596, 
holding  attachment  in  personam  will  lie  against  vessel  for  debt  of  owners 
contracted  in  rebuilding  vessel;  Iroquois  Transp.  Co.  v.  De  Laney  Forge 
etc.  Co.,  205  U.  S.  363,  61  L.  Ed.  841,  27  Sup.  Ct.  509,  holding  launching 
of  vessel  does  not  bring  it  within  maritime  jurisdiction  so  as  to  defeat 
liens  created  by  State;  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  643, 

44  L.  Ed.  924,  20  Sup.  Ct.  827,  holding  bill  in  equity  in  State  court  to  fore- 
close common-law  lien  on  raft  for  towage  is  not  invasion  of  admiralty 
jurisdiction  of  District  Court ;  The  Dredge  A,  217  Fed.  629,  folding  ma- 
terials furnished  in  converting  barge  into  dredge  are  not  subject  of  mari- 
time lien;  The  United  Shores,  193  Fed.  553,  holding  life-saving  apparatus 
part  of  original  equipment  of  vessel  and  not  subject  to  maritime  lien; 
The  Winnebago,  141  Fed.  949,  73  C.  C.  A.  295,  fact  that  vessel  subject 
to  statutory  lien  for  labor  or  materials  under  State  statute  has  been 
enrolled  and  engaged  in  interstate  commerce,  does  not  affect  jurisdiction 
of  State  court  over  suit  to  enforce  statutory  liens ;  Delaney  etc.  Co.  v.  The 
Winnebago,  142  Mich.  88,  105  N.  W.  529,  upholding  Comp.  Laws  1897, 
§  10,789,  creating  lien  for  materials  furnished  for  original  construction 
of  ships  and  providing  for  enforcement  of  lien;  dissenting  opinion  in  The 
Robert  W.  Parsons  (Perry  v.  Haines),  191  U.  S.  39,  48  L.  Ed.  82,  24  Sup. 
Ct.  8,  majority  upholding  exclusive  Federal  jurisdiction  of  suit  in  rem  to 
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enforce  lien  for  repairs  to  Erie  canal-boat,  made  in  port  of  home  State; 
Edwards  v.  Elliott,  21  WaU.  555, 13  Am.  Rep.  275,  22  L.  Ed.  492,  The  Brig 
Antelope,  2  Ben.  406,  Fed.  Cas.  482,  Smith  v.  The  Royal  George,  1  Woods, 
293,  294,  Fed.  Cas.  13,102,  McCaskey  v.  The  Coal  6luff  No.  2,  15  Fed.  Cas. 
1261,  Rees  v.  Steamboat  Gen.  Terry,  3  Dak.  Ter.  161,  13  N.  W.  534,  and 
Sinton  v.  Steamboat  Roberts,  46  Ind.  479,  all  holding  that  a  maritime  lien 
does  not  arise  on  a  contract  to  furnish  materials  for  building  a  ship;  The 
Glide,  167  U.  S.  626,  42  L.  Ed.  301,  17  Sup.  Ct.  935,  holding  that  enforce- 
ment in  rem  of  lien  upon  vessel,  created  by  State  statute  for  repairs  and 
supplies  in  home  port,  is  exclusively  within  admiralty  jurisdiction  of  Fed- 
eral courts ;  The  Ship  Norway,  3  Ben.  165,  Fed.  Cas.  10,359,  and  The  Pacific, 
5  Hughes,  265,  9  Fed.  125,  holding  admiralty  without  jurisdiction  of  suit 
in  rem  for  supplies  for  building  ship,  though  State  law  gives  lien;  also 
in  The  J.  C.  Rich,  46  Fed.  137;  Foster  v.  Ellis,  5  Ben.  83,  Fed.  Cas.  4968, 
Scull  V.  Shakespear,  75  Pa.  St.  304,  Young  v.  The  Ship  Orpheus,  2  Cliff. 
38,  Fed.  Cas.  18,169,  The  Count  De  Lesseps,  17  Fed.  461,  The  Scow  M. 
Tuttle  V.  Buck,  23  Qhio  St.  567,  13  Am.  Rep.  272,  and  Steamer  Petrel  v. 
Dumont,  28  Ohio  St.  609,  22  Am.  Rep.  399,  all  following  rule;  The  Iosco, 
1  Brown,  496,  Fed.  Cas.  7060,  holding  work  was  done  in  building  vessel, 
and  admiralty  was  without  jurisdiction;  The  Eliza  Ladd,  3  Sawy.  521^ 
523,  Fed.  Cas.  4364,  holding  maritime  contract  to  furnish  ship  means  of 
propulsion ;  Hardy  v.  The  Steamer  Ruggles,  2  Hi^hes,  81,  Fed.  Cas.  6062, 
holding  it  was  an  old  vessel  rebuilt,  and  there  was  a  maritime  lien;  In 
re  Glenmont,  32  Fed.  704,  and  The  Glenmont,  34  Fed.  403,  holding  original 
contract  included  all  materials  necessary  to  make  vessel  serviceable,  and 
there  was  no  lien  for  stores,  fuel,  etc. ;  The  Paradox,  61  Fed.  861,  holding 
contract  for  machinery  for  completion  of  vessel  is  not  enforceable  in  ad- 
miralty; Avrill  V.  Steamer  Alabama  Belle,  20  La.  Ann.  433,  holding  con- 
tract for  material  for  repair  of  boat  not  maritime;  McDonald  v.  The  Nim- 
bus, 137  Mass.  363,  where  vessel  was  taken  to  another  port  for  rigging, 
etc.,  the  latter  were  held  to  be  furnished  in  her  "construction";  Edwards 
V.  Elliot,  34  N.  J.  L.  99,  The  Victorian,  24  Or.  131,  133,  41  Am.  St.  Rep. 
843,  844,  32  Pac.  1042,  and  Baizley  v.  The  Odorilla,  121  Pa.  St.  237,  1 
L.  R.  A.  506,  15  Atl.  522,  holding  remedy  given  for  enforcement  of  debts 
contracted  in  building  a  vessel,  is  not  within  exclusive  jurisdiction  of  Fed- 
eral courts ;  Wilson  v.  Lawrence,  82  N.  Y.  411,  412,  holding  contract  for 
sales,  after  vessel  had  beeii  launched,  not  maritime;  Waddell  v.  Steamer 
Daisy,  2  Wash.  Ter.  82,  3  Pac.  619,  the  material  question  is.  Was  the  ves- 
sel at  the  time  so  far  finished  as  to  be  reasonably  adapted  for  usef  Thor- 
sen  V.  Schooner  J.  B.  Martin,  26  Wis.  496,  7  Am.  Rep.  93,  holding  contract 
for  sails  for  vessel,  in  building,  is  nonmaritime;  Hayford  v.  Cunningham, 
72  Me.  132,  declaring  that  late  decision  of  United  States  holds  that  ad- 
miralty remedies  for  repairs  on  domestic  vessels  belong  exclusively  to  ad- 
miralty courts;  dissenting  opinion  in  The  Lottawanna,  21  Wall.  592,  22 
L.  Ed.  667,  The  J.  E.  Rumbell,  148  U.  S.  11,  87  L.  Ed.  847, 13  Sup.  Ct.  600, 
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The  Sarah  Jane,  1  Low.  204,  Fed.  Caa.  12,349,  and  Haslett  v.  The  Enter- 
prise, U  Fed.  Cas.  784,  all  arguendo. 

Distinguished  in  The  Athinai,  230  Fed.  1018,  holding  State  cannot  give 
right  of  lien  in  rem  against  vessel,  for  service  rendered  hy  health  officer 
in  treating  afflicted  immigrants ;  The  Dolphin,  1  Flipp.  584,  Fed.  Cas.  3973, 
allowing  lien  in  favor  of  underwriter  against  ship  for  premiums  due; 
The  Hiram  R.  Dixon,  33  Fed.  299,  holding  contract  to  furnish  necessaries 
for  a  voyage,  though  vessel  be  not  yet  launched,  maritime;  The  Manhat- 
tan, 46  Fed.  799,  holding  maritime  contracts  for  work  and  material  to 
complete  vessel  already  launched;  Pollock  v.  Cleveland  Shipbuilding  Co., 
56  Ohio  St.  671,  47  N.  E.  584,  holding  work  of  placing  engine  on  vessel, 
an  incident  to  navigation. 

Maritime  contracts — ^Lien  for  materials  for  construction  of  vessels. 
Note,  13  Am.  Rep.  275. 

lien  for  construction  of  vessel.    Note,  Ann.  Oas.  1915D,  47,  49. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  215. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  413. 

State  law  giving  lien  on  vessel  for  supplies  for  l)ailding  her  cannot  confer 
Jurisdiction  on  Federal  District  Courts. 

Approved  in  The  San  Rafael,  141  Fed.  280,  72  C.  C.  A.  388,  State  stat- 
ute limiting  time  within  which  liens  on  vessels  given  thereby  must  be  en- 
forced does  not  affect  admiralty  jurisdiction  to  enforce  lien  given  by  general 
maritime  law;  In  re  Surplus  etc.  of  the  Edith,  11  Blatchf.  464,  Fed.  Cas. 
4283,  in  contract  whereof  admiralty  has  jurisdiction,  rights  may  exist  by 
force  of  State  laws ;  The  H.  E.  Willard,  52  Fed.  389,  and  The  H.  E.  Wil- 
lard,  53  Fed.  600,  holding  i^o  subject  not  of  a  maritime  nature  can  be 
brought  within  admiralty  jurisdiction  by  State  legislation;  as  also  in 
Pile  Driver  E.  0.  A.,  69  Fed.  1008,  The  William  Windom,  73  Fed.  497,  498, 
holding  lien  given  by  State  statute  for  work  done  after  she  is  launched, 
not  enforceable  in  admiralty;  Foster  v.  The  Richard  Busteed,  100  Mass. 
410,  1  Am.  Rep.  125,  holding  enforcement  of  lien  created  by  State  law  for 
materials  furnished  in  building  vessels,  belongs  exclusively  to  State  courts ; 
Globe  Iron  Works  Co.  v.  The  John  B.  Ketcham,  2d,  100  Mich.  589,  590, 
43  Am.  St.  R^.  469,  470,  59  N.  W.  249,  holding  liens  for  enforcement  of 
contracts  for  materials  for  construction  of  ships  are  enforceable  in  State 
courts ;  Briggs  v.  light-Boats,  11  Allen,  184,  arguendo. 

Distinguished  in  The  Brig  America,  1  Lpw.  178,  Fed.  Cas.  289,  holding 
admiralty  could  enforce  lien  against  vessel  given  by  State  statute  in  cer- 
tain cases  to  pilot  whose  services  had  been  refused;  Warren  v.  Kelley, 
80  Me.  524,  525,  15  Atl.  50,  holding  State  may  extend  a  lien  based  upon 
a  maritime  contract  to  parties  furnishing .  necessaries  to  vessel  in  home 
port ' 

Territorial  limit  of  admiralty  jurisdiction.    Note,  82  Am.  Dec.  68. 
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22  How.  132-141,  16  L.  Ed.  366,  LE  BOT  v.  TATHAM. 

Application  of  newly  discovered  property  in  lead,  to  known  objects, 
througli  known  means  and  producing  new  and  nsefnl  result,  constitute  patent- 
able process. 

Approved  in  Eldred  v.  Kirkland,  124  Fed.  554,  holding  Chambers  patent 
No.  492,913,  for  electric  lamp-lighter  does  not,  in  view  of  prior  act,  involve 
patentable  invention ;  Poillon  v.  Schmidt,  6  Blatchf .  304,  Fed.  Gas.  11^41, 
holding  patent  not  invalidated  by  fact  that  air  instead  of  steam  had  been 
made  self -packing  by  use  of  like  grooves;  Andrews  v.  Carman,  13  Blatchf. 
313,  Fed.  Cas.  371,  holding  "process  of  constructing  wells  by  driving  instru- 
ment into  the  ground,"  is  patentable ;  Wood  v.  Cleveland  Rolling  Mill  Co.,  30 
Fed.  Cas.  432,  holding  process  for  improvement  in  making  nuts,  patentable ; 
New  Process  Fermentation  Co.  v.  Maus,  20  Fed.  731,  holding  that  a  person 
cannot  patent  a  result ;  American  Strawboard  Co.  v.  Elkhart  E^-Case  Co., 
84  Fed.  964,  holding  use  of  elasticity  in  a  known  manner,  not  an  inventive 
act ;  Consolidated  Brake-Shoe  Co.  v.  Detroit  S.  etc.  Co.,  59  Fed.  907,  argu- 
endo; dissenting  opinion  in  Stimpson  v.  Woodman,  10  Wall.  124,  19  L.  £d« 
869,  majority  holding  it  was  not  a  patentable  invention  to  place  designs  on 
roller  in  first  combination. 

22  How.  141-144,  16  L.  Ed.  290,  NEW  OBLEANS  V.  QAINES. 
Not  cited. 

22  How.  144-161,  16  L.  Ed.  264,  HALE  v.  QAINES. 

New  Madrid  certificate  could  not  be  located  on  land  in  Arkansas,  in  1818, 
because  it  was  unsurveyed  and  not  open  to  entry;  nor  in  1838,  because  right 
to  locate  there  expired  in  1823. 

Approved  in  Gaines  v.  Hale,  26  Ark.  190,  declaring  New  Madrid  survey, 
of  1838,  invalid  (see  dissenting  opinion,  201,  217) ;  Gibson  v.  Chouteau,  39 
Mo.  561,  and  Hammond  v.  Coleman,  4  Mo.  App.  314,  both  holding  location 
valid,  though  survey  had  not  been  returned  to  recorder  within  a  year;  Hot 
Springs  Cases,  92  U.  S.  713,  23  L.  Ed.  696,  holding  survey  of  said  four 
sections,  never  returned  to  recorder's  oflSce,  did  not  appropriate  the  land. 

To  give  Jurisdiction,  under  twenty-fifth  section  of  Judiciary  Act,  plaintiff 
in  error  must  claim  for  himself  and  have  personal  interest  in  the  subject  in 
litigation;  he  cannot  allege  an  outstanding  title  in  the  United  States,  as 
adversely  decided  in  State  court. 

Approved  in  Tyler  v.  Judges  of  the  Court  of  Registration,  179  U.  S.  408, 
45  L.  Ed.  254,  21  Sup.  Ct.  207,  holding  petitioner  in  suit  for  prohibition  to 
judges  of  land  registration  court,  on  ground  that  contemplated  proceedings 
denied  to  parties  interested  due  process  of  law,  cannot  maintain  error  with* 
out  showing  personal  interest  in  litigation ;  Long  v.  Converse,  91  U.  S.  114, 

23  L.  Ed.  236,  and  Miller  v.  Lancaster  Bank,  106  XJ.  S.  544,  545,  27  L.  £(L 
290,  1  Sup.  Ct.  538,  both  holding  they  had  no  jurisdiction,  where  party  set 
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up  title,  claimed  nnder  United  States  statute,  for  a  tbird  person,  in  whose 
title  he  had  no  interest;  as  also  in  Giles  v.  Little,  134  U.  S.  050,  33  L.  Ed. 
1064,  10  Snp.  Ct.  625. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  R.  A.  521,  534. 
Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 

obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  54. 

Twenty-fifth  section  of  Judiciary  Act  gives  Jurisdiction  where  decision 
of  State  court  is  against  the  validity  of  an  authority  exercised  under  the 
United  States,  not  where,  as  in  this  case,  State  decision  was  in  favor  of  validity 
of  Land  Department's  action. 

Approved  in  Missouri  v.  Andriano,  138  U.  S.  501,  34  L.  Ed.  1014,  11 
Sup.  Ct.  387,  dismissing  case,  where  decision  of  State  court  favored  the 
right  claimed  under  Federal  statute;  dissenting  opinion  in  Gaines  v.  Hale, 
26  Ark.  218,  declaring  that  the  pleading  of  this  cancellation,  by  secretary, 
is  another  mode  of  pleading  title  in  the  government. 

Distinguished  in  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Mc- 
Whirter,  229  U.  S.  286,  57  L.  Ed.  1190,  33  Sup.  Ct.  858,  majority  holding 
decision  of  court  construing  Federal  liability  act  proper  subject  of  writ 
of  error. 

Prior  pre-emption,  set  up  as  out8tandin#title,  is  void  as  to  lands  in  Arkan- 
sas reserved  ftom  sale  and  pre-emption  by  Congress  in  1832. 

Approved  in  Gaines  v.  Hale,  26  Ark.  186,  188,  holding  rights,  vested 
under  act  of  1843,  as  against  the  government,  only  after  its  passage;  Hut- 
ton  V.  Frisbie,  37  Cal.  493,  holding  Congress  can  withdraw  land  from  pre- 
emption laws,  any  time  before  payment  (see  dissenting  opinion,  502). 

Miscellaneous.  Cited  in  Gaylor  v.  Ridenou,  4  Tenn.  Civ.  739,  County 
Court  which  has  established  and  maintained  system  of  city  high  schools 
may  decline  to  vote  bonds  or  levy  tax  for  construction  of  such  schools. 

22  How.  161-174,  16  L.  Ed.  332,  GONZALES  V.  XTNITED  STATES. 
Not  cited. 

22  How.  174-185,  16  L.  Ed.  304,  U|inTED  STATES  V.  ADDISON. 
Wtit  of  error,  bond  having  been  filed,  operates  as  supersedeas. 
Approved  in  Goldsmith  v.  Valentine,  35  App.  D.  C.  301,  holding  where 
appeal  and  supersedeas  bond  has  been  filed,  judgment  awarding  custody 
of  child  is  stayed  imtil  final  determination;  j^laughter-House  Cases,  10 
WalL  291,  19  L.  Ed.  920,  holding  writ  of  error  becomes  a  supersedeas, 
when  conditions  in  judiciary  act  are  complied  with.;  Dueber  Watch-Case  etc. 
Co.  V.  Fahys  Watch-Case  Co.,  45  Fed.  698,  declaring  that  an  appeal  and 
supersedeas  stop  the  effect  of  a  decree* 
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Distinguished  in  Wilson  v.  North  Carolina,  169  U.  S.  598,  42  L.  Ed. 
872, 18  Sup.  fct.  440, 122  N.  C.  1108j,  Appx.,  where  judgment  of  State  court 
operated  of  itself  to  remove  the  party  from  office. 

Effect  of  appeal  hond  on  self -executing  judgment.    Note,  6  Ann.  Oas. 
776. 

Circuit  Court  of  District  of  Columbia  has  jurisdiction  where  Judgment  be- 
low is  removal  from  office,  where  salary  is  one  thousand  dollars  per  annum, 
though  payable  monthly. 

Approved  in  State  v.  Reynolds,  256  Mo.  720,  165  S.  W.  803,  holding  in 
suit  testing  right  to  carry  on  corporate  business  on  account  of  failure  to 
pay  tax,  amount  of  tax  determines  jurisdiction  of  court;  United  States 
v.  Addison,  6  Wall.  297,  18  L.  Ed.  920,  holding  court  had  jurisdiction  to 
review  judgment  of  ouster  against  officer;  Smith  v.  Whitney,  116  U.  S. 
173,  29  L.  Ed.  603,  6  Sup.  Ct.  573,  holding  Supreme  Court  has  appellate 
jurisdiction  of  judgment,  dismissing  petition  for  writ  of  prohibition  to 
court-martial  convened  to  try  officer  for  offense  punishable  by  loss  of 
office;  Smith  v.  Adams,  130  U.  S.  176,  32  L.  Ed.  898,  9  Sup.  Ct.  569,  hold- 
ing promise  by  third  person  to  grant  to  litigant  certain  lands  in  case  of 
successful  prosecution  of  suit  will  not  confer  jurisdiction;  South  Carolina 
V.  Seymour,  153  U.  S.  358,  38  L.  Ed.  744,  14  Sup.  Ct.  873,  holding  judg- 
ment denying  mandamus  against  commissioner  of  patents  for  refusing  to 
register  a  trademark  cannot  be  reviewed  in  absence  of  evidence  of  value 
of  registration;  Auditors  v.  Benoit,  20  Mich.  179,  4  Am.  Eep.  383,  holding 
no  claim  can  be  enforced  against  a  county  for  salary  except  for  period 
actually  served;  Gartside  v.  Gartside,  42  Mo.  App  515,  holding  suit  to  re- 
move trustee  or  require  a  bond,  was  within  the  jurisdiction;  Dolan  v. 
Mayor,  68  N.  T.  282,  23  Am.  Sep.  174,  holding  salary  may  be  considensd 
by  jury  in  assessing  damages  for  usurpation  of  office;  Dry  den  v.  Swin- 
bum,  15  W.  Va.  248,  holding  Supreme  Court  had  jurisdiction,  the  record 
showing  the  office  was  of  greater  value  than  one  hundred  dollars;  People 
V.  Weber,  86  III.  285,  and  Wenner  v.  Smith,  4  Utah,  245,  9  Pac.  298,  to 
point  that  title  of  officer  can^be  inquired  into  when  he  is  suing  in  his  own 
right. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  867. 

Writ  of  error  is  a  common-law  writ. 

Approved  in  City  of  Cleveland  v.  United  States,  127  Fed.  669,  62  C.  C.  A. 
393,  holding  order  based  on  report  of  master  to  whom  return  and  excep-* 
tions  in  mandamus  have  been  referred  is  reviewable  only  by  writ  of  error ; 
Carter  County  v.  Schmalstig,  127  Fed.  127,  62  C.  C.  A.  78,  holding  pro- 
ceeding to  review  award  of  mandamus  must  be  by  writ  of  error;  Muhlen- 
berg V.  Dyer,  65  Fed.  635, 13  C.  C.  A.  64,  holding  application  for  mandamos 
can  be  reviewed  only  by  writ  of  error,  not  by  appeal* 
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Mttndamiu  will  not  issae  to  revise  and  enforce  Judgment  of  removal  of  an 
offlcer  where  writ  of  error  and  bond  haye  been  given  to  effect  snpersedeaa, 
thoogb  term  for  which  relator  was  elected  wonld  vxvtae  before  case  could  be 
heard  in  appellate  court  on  writ  of  error. 

Approved  in  Palmer  v.  Harris,  23  Okl.  509.  138  Am.  St.  Rep.  ^22,  101 
Pae.  856,  upholding  lower  court  in  allowing  stay  of  judgment  in  an  election 
eontest. 

Right  to  jury  trial  in  quo  warranto  proceedings..  Note,  5  Azm.  Oaa. 


641. 


( 


Mandamus  to  compel  surrender  of  office.    Note,  81  L.  R.  A.  348. 

22  How.  185-191,  L.  Ed.  251,  BCAZWELL  v.  MOOBE. 

Clause  in  act  of  1812,  giving  bounty  lands  to  regular  soldiers,  which  invali- 
dated sales  before  patent  issued,  was  engrafted  on  act  of  1826,  which  per- 
mitted soldier  to  relocate. 

Approved  in  Sweet  v.  United  States,  228  Fed.  424,  refusing  to  except 
mineral  lands  in  school-land  grant  under  Utah  enabling  act;  Street  v. 
Chicago  etc.  Ry.  Co.,  124  Minn.  526,  145  N.  W.  749,  8  N.  C.  C.  A.  646, 
holding  statute  prohibiting  persons  from  jumping  off  train  in  motion  should 
not  be  extended  to  others  than  those  mentioned  in  exception. 

Distinguished  in  Stephenson  v.  Wilson,  37  Wis.  489,  490,  holding  deed  of 
military  land,  executed  prior  to  the  issue  of  patent,  void. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judgments 
of  State  courts.    Note,  63  L.  R.  A.  575. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  429. 

Miscellaneous.  Cited  in  Burgess  v.  Corker,  25  Idaho,  224, 136  Pac.  1129, 
point  not  clear;  Five  Per  Cent  Cases,  110  U.  S.  481,  28  L.  Ed.  201,  4  Sup. 
Ct.  216,  holding  State  not  entitled  to  percentage  on  lands  given  to  satisfy 
military  land  warrants,  as  distinguished  from  lands  sold  by  Congress. 

22  How.  192-193,  16  L.  Ed.  336,  VEBDEN  v.  OOLEMAN. 

Appeal  cannot  be  brought  from  State  court  other  than  by  writ  of  error. 
Approved  in  State  v.  North  Shore  etc.  Driving  Co.,  55  Wash.  8,  103  Pac. 
429,  holding  where  writ  of  error  was  dismissed  for  want  of  jurisdiction, 
the  appeal  did  not  supersede  the  judgment;  Dower  v.  Richards,  151  U.  S. 
666,  S8  L.  Ed.  308,  14  Sup.  Ct.  455,  holding,  upon  writ  of  error  to  State 
court,  its  judgment  upon  a  question  of  fact  cannot  be  reviewed. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  jadg- 
ments  of  State  courts.    Note,  63  L.  R.  A.  577. 
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22  How.  193-214,  16  L.  Ed.  306,  LYTLE  ▼.  ABKANSAS. 

Supreme  Gonrt  lias  Jnrisdictioii,  under  twenty-fifth  section  of  Judiciary 
Act^  to  revise  decision  of  State  court,  whether  based  upon  fact  or  law,  which 
is  against  validity  of  an  entry  of  land,  allowed  by  land  officers. 

Approved  in  Berthold  v.  McDonald,  22  How.  339,  16  L.  Ed.  320,  and 
Mag:wire  v.  Tyler,  1  Black,  203,  17  L.  Ed.  141,  both  following  rule. 

Distinguished  in  Cook  Co.  v.  Calumet  etc.  Canal  Co.,  138  U.  S.  653,  34 
L.  Ed.  1116,  11  Sup.  Ct.  441,  holding  validity  of  an  authority  is  not  ques- 
tioned, every  time  an  act  done  by  it,  is  disputed;  Dower  v.  Richards,  151 
U.  S.  668,  38  L.  Ed.  309,  14  Sup.  Ct.  456,  limiting  the  rule,  and  holding 
decision  of  State  court,  upon  a  question  of  fact,  cannot  be  reviewed. 

Writ  of  error — Judgments  of  State  courts,  reviewable  by  United  States 
Supreme  Court.    Note,  91  Am.  Dec.  197. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  522,  532. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  44. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judgments 
of  State  courts.    Note^  63  L.  B.  A.  572,  574,  677. 

Adjudication  of  register  of  land  office,  issuing  pre-emption  certificate  and 
patent,  may  be  revised  by  the  courts  as  being  fraudulently  procured. 

Approved  in  James  v.  Germania  Iron  Co.,  107  Fed.  600,  46  C.  C.  A.  476, 
following  rule ;  Gauthier  v.  Morrison,  232  U.  S.  462,  58  L.  Ed.  685,  34  Sup. 
Ct.  384,  State  court  cannot  decline  jurisdiction  of  suit  by  homesteader  to 
re-establish  possession  interrupted  by  trespasser,  as  such  jurisdiction  is  not 
interference  with  Land  Department;  United  States  v.  Detroit  Timber  etc. 
Co.,  200  U.  S.  339,  50  L.  Ed.  506,  26  Sup.  Ct.  282,  bona  6de  holder  of 
standing  timber  from  holders  of  receiver's  final  receipts  for  land  entered 
under  timber  act  cannot,  on  avoidance  of  patents  for  fraud  of  entryman, 
be  required  to  account  to  government  for  timber  cut  in  reliance  on  pur- 
chase; Estes  V.  Timmons,  199  U.  S.  395,  50  L.  Ed.  244,  26  Sup.  Ct.  85, 
perjury  on  hearing  before  Land  Department  of  contest  over  entry  under 
homestead  laws  is  not  ground  for  equitable  relief  against  department  de- 
cision ;  Howe  v.  Parker,  190  Fed.  747,  lU  C.  C.  A.  466,  holding  whei-e  it 
is  shown  settler  entered  upon  homestead  before  time  allotted,  court  will 
set  aside  patent;  Le  Marchel  v.  Teagarden,  152  Fed.  666,  applying  rule 
where  patent  was  issued  under  mistake  of  fact;  Le  Marchel  v.  Teagarden, 
133  Fed.  827,  party  attacking  patent  for  mistake  of  fact  must  plead  and 
prove  evidence  before  department  from  which  mistake  resulted,  particular 
mistake  made  and  the  way  in  which  it  occurred;  King  v.  McAndrews,  111 
Fed.  864,  50  C.  C.  A.  29,  holding  remedy  for  error  of  law  in  action  of  Land 
Department  concerning  title  is  by  direct  bill  to  correct  it;  Vanderhilt  v. 
Mitchell,  72  N.  J.  Eq.  916,  14  L.  R.  A.  (N.  S.)  304,  67  Atl.  99,  upholding 
power  of  court  of  equity  to  reform  certificate  of  birth  on  account  of  fraud; 
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Whitehill  v.  Victoria  Land  etc.  Co.,  Ig  N.  M.  630,  139  Pac.  187,  holding 
in  action  of  trespass  defendant  may  show  land  grant  was  void,  because 
of  land  being  reserved  from  entry ;  Leak  v.  Joslin,  20  Okl.  205,  207,  94  Pac. 
520,  where  land  has  been  granted  by  one  who  is  not  entitled  to  it,  grantee 
will  be  considered  trustee  for  lawful  owner;  Citizens'  Trading  Co.  v.  Bass, 
30  Okl.  752,  120  Pac.  1097,  holding  petition  to  have  purchaser  of  patent 
land  declared  trustee  must  show  how  petitioner  derived  title;  Harkness  v. 
Underbill,  1  Black,  325,  17  L.  Ed.  213,  and  Orchard  v.  Alexander,  157  TT.  S. 
380,  39  L.  Ed.  740,  15  Sup.  Ct.  638,  both  holding  fraudulent  entry,  allowed 
by  register,  may  be  set  aside  by  commissioner;  Liudsey  v.  Hawes,  2  Black, 
559,  17  L.  Ed.  268,  holding  decision  of  land  officer  may  be  inquired  into; 
Johnson  v.  Towsley,  13  Wall.  85,  20  L.  Ed.  487  (2  Neb.  489),  holding  court 
mU.  cojTCct  erroneous  issuance  of  patent  to  wrong  party;  Monroe  Cattle 
Co.  V.  Becker,  147  U.  S.  57,  37  ly  Ed.  77,  13  Sup.  Ct.  221,  holding:  issue 
of  patent  does  not  preclude  owner  of  equitable  title  from  enforcing; 
Rogan  V.  Land  Mtg.  Co.,  63  Fed.  195,  11  C.  C.  A.  128,  holding  qualified 
pre-emptor  not  deprived  of  his  right  to  land,  because  he  made  application 
before  declaring  intentions  of  citizenship;  United  States  v.  Winona  etc. 
R.  Co.,  67  Fed.  959,  15  C.  C.  A.  96,  holding  certification  of  lands  through 
mistake  of  law,  not  void,  but  voidable;  Wilson  v.  State,  47  Ark.  202,  203, 
1  S.  W.  72,  holding  court  of  equity  could  vacate  deed  obtained  by  uninten- 
tional false  statement;  Poppe  v.  Athearn,  42  Cal.  615,  holding  that  de- 
cision of  Secretary  of  Interior  as  to  preliminary  steps  could  not  be  revised ; 
Vantongeren  v.  Heffeman,  6  Dak.  Ter.  202,  224,  38  N.  W.  63,  74,  holding 
courts  have  no  jurisdiction  prior  to  patent  to  pass  upon  conflicting  claims; 
Phillips  V.  George,  17  Kan.  422,  holding  land  patent  could  be  attacked  for 
fraud;  Cannon  v.  White,  16  La.  Ann.  90,  holding  one  obtaining  title  by 
basing  his  demand  upon  habitation  of  another  holds  for  him;  Boyce  Vi 
Danz,  29  Mich.  151,  holding  action  of  land  commissioner  accepting  pre- 
emi)tion  proofs  is  conclusive  in  collateral  proceedings;  Parsons  v.  Venzke, 
4  N.  D.  470,  60  Am.  St.  Rep.  682,  61  N.  W.  1042,  holding  commissioner's 
power  to  cancel  entry  unaffected  by  transfer  to  bona  fide  purchaser;  dis- 
senting opinion  in  Ex  parte  Hill  v.  Confederate  States,  38  Ala.  485,  ma- 
jority holding  State  court  could  not  revise  decision  of  commandant  vacat- 
ing a  discharge;  dissenting  opinion  in  Rutledge  v.  Murphy,  51  Cal.  400, 
majority  holding  court  will  not  review  land  officer's  findings  of  fact;  dis- 
senting opinion  in  Chapman  v.  Quinn,  56  Cal.  282,  287,  majority  holding 
reasonable  rules  of  land  office  will  -not  be  interfered  with ;  dissenting  opin- 
ion in  Kahn  v.  Min.  Co.,  2  Utah,  208,  majority  holding  patents,  unless  void 
at  issue,  is  conclusive  in  law  actions. 

Distinguished  in  Estes  v.  Timmons,  12  Okl.  543,  73  Pac.  305,  refusing 
to  review  determination  of  Land  Department  and  declare  trust  where  only 
allegation  touching  fraud  is  that  some  of  witnesses  before  department 
testified  falsely;  Smiley  v.  Sampson,  1  Neb.  69,  holding  decision  of  land 
officers  between  claimants  on  questions  of  fact  are  conclusive. 

Patent  as  evidence  of  title.    Note^  12  Am.  Dec.  567. 
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Actions  of  land  offieers,  when  eonclnsive.    Note^  20  Am.  Dec.  274. 
Right  to  mine.    Note,  68  Am.  Dec.  91. 

22  How.  214-217,  16  L.  Ed.  238,  B0NDIE8  ▼.  SHERWOOD. 

(Parties  cannot  repudiate  their  contract  to  raise  vessel  and  then  lihel  it 
for  salvage. 

Approved  in  The  Myrtle  Tunnel,  146  Fed.  326,  tug  contracting  to  float 
and  deliver  stranded  ship  at  certain  port,  which  fails  to  do  so,  cannot 
recover  salvage  for  its  efforts  as  result  of  which  ship  floated  by  tide  and 
rescued  by  other  vessels;  The  Elfrida,  172  U.  S.  194,  43  L.  Ed.  413,  19 
Sup.  Ct.  148,  refusing  to  set  aside  contract  for  salvage,  after  execution, 
because  compensation  is  excessive;  The  Alert,  56  Fed.  724,  holding^ contract 
rate  would  apply;  dissenting  opinion  in  The  Elfrida,  77  Fed.  767,  23 
C.  C.  A.  527,  majority  setting  aside  a^eement  for  excessive  salvage. 

Distinguished  in  Bowley  v.  Ooddard,  1  Low.  157,  Fed.  Cas.  1736,  where 
neither  steamer  was  to  be  paid  unless  successful. 

Right  to  salvage  for  unsuccessful  service.    Note,  24  £.  B.  0.  687. 

Quaere,  whether  suits  for  salvage  may  .be  tn  personam  and  in  rem  Jointly 
Approved  in  Nott  v.  The  Sabine,  2  Woods,  212,  Fed.  Cas.  10,366,  holding 
nineteenth  admiralty  rule  was  intended  to  prohibit  joinder  of  proceedings  in 
rem  and  in  personam  in  same  libel  for  salvage. 

Quaere,  whether  admiralty  has  Jurisdiction  of  salvage  case,  occurring  on 
river  wholly  within  a  State. 

Approved  in  The  Sarah  Jane,  1  Low,  205,  Fed.  Cas.  12,349,  holding  ad- 
miralty has  jurisdiction  of  libel  against  vessel  on  navigable  watel^  wholly 
within  one  State ;  Western  Transp.  Co.  v.  The  Great  Western,  29  Fed.  Cas. 
7S7,  holding  District  Courts  have  jurisdiction  in  admiralty  in  all  cases  aris- 
ing on  Great  Lakes. 

22  How.  217-225,  16  L.  Ed.  240,  CHAFFEE  v.  BOSTON  BELTINO  00. 

When  patented  machine  is  sold,  either  by  the  inventor  or  his  assigns,  it 
is  no  longer  within  the  limits  of  the  monopoly,  and  vendee  may  use  it  until 
worn  out,  and  repair  it,  though  the  original  patent  is  extended. 

Approved  in  Bauer  v.  O'Donnell,  229  U.  S.  18,  Ann.  Cas.  1915A,  150,  50 
L.  R.  A.  (N.  S.)  1185,  57  L.  Ed.  1047,  33  Sup.  Ct.  616,  holding  patentee  of 
merchantable  article  cannot  control  the  price  for  which  patented  article  is 
to  be  sold  to  retail  trade;  Ford  Motor  Co.  v.  Union  Motor  Sales  Co.,  225 
Fed.  379,  holding  patentee  of  automobile  cannot  control  price  of  sale; 
Leeds  &  Catlin  Co.  v.  Victor  Talking  Mach.  Co.,  154  Fed.  61,  23  L.  B.  A. 
(N.  S.)  1027,  83  C.  C.  A.  170,  and  Leeds  &  Catlin  Co.  v.  Victor  Talking  Mach. 
Co.,  213  U.  S.  336,  53  L.  Ed.  820,  29  Sup.  Ct.  503,  both  holding  sale  of 
unpatented  phonograph  records  cannot  be  implied  from  right  to  replace 
and  repair;  National  Cash  Register  Co  v.  Grobet,  148  Fed.  387,  where  com- 
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plainant  sold  two  cash  rasters  wliich  were  alike  except  that  one  contained 
printing  device  not  attached  to  other,  and  defendant  took  off  printing 
device  and  attached  it  to  other,  there  was  no  infringement ;  Wagner  Type- 
writer Co.  V.  F.  S.  Webster  Co.,  144  Fed.  410,  415,  deterihining  right  to 
replace  ribbon  and  spool  for  typewriters ;  Goodyear  Shoe  Machinery  Co.  v. 
Jackson,  112  Fed.  149,  55  L.  B.  A.  692,  50  C.  C.  A.  159,  holding  purchaser 
of  patented  machine,  comprising  several  elements  in  combination,  in  order 
to  infringe  need  only  have  reconstructed  all  material  or  essential  elements 
of  the  combination;  Doan  v.  American  Book  Co.,  105  Fed^777,  45  C.  C.  A. 
42,  holding  purchaser  of  copyrighted  book  may  rebind  it  in  exact  imitation 
of  original;  dissenting  opinion  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  62, 
,  Ann.  Caa.  1913D,  880,  56  L.  Ed.  669,  32  Sup.  Ct.  364,  majority  holding  sale 

\  of  ink,  suitable  only  for  use  on  mimeograph  machine,  is  an  infringement  on 

I  patent,  since  ink,  though  unpatented,  is  a  necessary  part  of  machine:  De 

'  La  Vergne  Co.  v.  Hub  Brewing  Co.,  175  Mass.  421,  56  N.  E.  585,  arguendo; 

Bloomer  v.  Millinger,  1  Wall.  351,  17  L.  Ed.  684,  Hodge  v.  Hudson  River 
H.  R.  Co.,  6  Blatchf.  91,  Fed.  Cas.  6559,  and  May  v.  Chaffee,  2  Dill.  389, 
^ed.  Cas.  9332,  all  holding  purchaser  has  right  to  use  machine  patented  as 
lon^  as  it  lasts ;  Ennson  v.  Dodge,  18  Wall.  416,  21  L.  Ed.  768,  holding 
purchaser  of  patent  removed  all  disabillity  growing  out  of  wrongful  con- 
struction of  machine,  and  authorized  its  use  after  original  term  expired; 
Paper-Bag  Cases,  105  IT.  S.  771,  26  L.  Ed.  961,  holding  owner  of  patented 
machine  could  transfer  its  use  during  extended  term;  Morgan  Envelope  Co. 
V.  Albany  Perforated  Wrapper  Paper  Co.,  152  U.  S.  432,  38  L.  Ed.  503, 
14  Sup.  Ct.  630,  patentee  having  received  royalty  cannot  treat  subsequent 
seller  or  user  as  an  infringer;  Gottfried  v.  Conrad  Seipp  Brewing  Co.,  10 
Biss.  370,  8  Fed.  323,  Young  v.  Foerster,  37  Fed.  204,  St.  Louis  Car-Coupler 
Co.  V.  Shickle  etc.  Iron  Co.,  70  Fed.  785,  and  Shickle  etc.  Iron  Co.  v.  St. 
Lonis  Car-Coupler  Co.,  77  Fed.  741,  23  C.  C.  A.  433,  all  holding  purchaser 
has  right  to  replace  worn  parts;  Goodyear  v.  Beverly  Rubber  Co.,  1  Cliff. 
355,  Fed.  Cas.  5557,  holding  purchaser  could  use  the  material,  in  the  manu- 
facture of  other  articles;  Aiken  v.  Manchester  Print  Works,  2  Cliff.  438, 
Fed.  Cas.  113,  holding  that  purchaser  could  not  manufacture  new  machines 
to  replace  those  worn  out;  Adams  v.  Burks,  1  Holmes,  41,  44,  Fed.  Cas.  50, 
and  Jackson  v.  Vaughan,  73  Fed.  839,  both  holding  purchaser  could  sell 
patent  in  another  territory  for  which  another  person  holds  the  assignment 
of  the  patent;  Syracuse  Chilled  Plow  Co.  v.  Robinson,  35  Fed.  503,  hold- 
ing there  was  no  infringement ;  Thomson-Houston  El.  Co.  v.  Kelsey  El.  Ry. 
Specialty  Co.,  75  Fed.  1008,  22  C.  C.  A.  1,  holding  it  not  an  infringement 
to  furnish  a  trolley  stand,  one  of  the  elements  of  the  combination,  to  re- 
place a  broken  one ;  Howe  v.  Wooldredge,  12  Allen,  24,  where  one  licensee 
bought  of  another,  he  was  not  liable  to  patentee  for  the  royalty;  Burke  v. 
Partridge,  58  N.  H.  354,  holding  purchaser  from  licensee,  restricted  to  one 
county,  acquires  no  right  to  use  it  in  another ;  dissenting  opinion  in  Union 
Mfg.  Co.  Y.  Lounsbury,  41  N.  Y.  374,  arguendo. 
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Limited  in  Wood  v.  Michigan  etc.  R.  R.  Co.,  2  Biss.  67,  Fed.  Cas.  17,957, 
holding  assignee  cannot  make  it  for  any  other  use;  England  v.  Thompson, 
3  ClifT.  276,  Fed.  Cas.  4487,  holding  licensee  could  not  use  machine  after 
expiration  of  original  patent;  Singer  Mfg.  Co.  v.  Springfield  Foundry  Co., 
34  Fed.  394,  395,  where  patent  is  for  separate  parts,  purchaser  replacing 
one  of  the  parts  when  worn  out  infringes;  Sheldon  Axle  Co.  v.  Standard 
Axle- Works,  37  Fed.  791,  3  L.  B.  A.  657,  holding  subsequent  purchaser, 
with  notice  of  assignment,  cannot  use  article  within  their  territory;  Davis 
EL  Works  v.  Edison  El.  Light  Co.,  60  Fed.  278,  8  C.  C.  A.  615,  holding  it 
is  reconstruction  and  not  repairing  to  put  new  carbon  filament  in  electrical 
lamps;  Thomson-Houston  El.  Co.  v.  Kelsey  El.  Ry.  Specialty  Co.,  72  Fed. 
1019,  22  C.  C.  A.  1,  holding  it  to  be  contributory  infringement  to  sell  a 
substantial  element  of  a  patent  not  merely  for  purposes  of  repair;  Heaton- 
Peninsular  Button-Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  299,  35 
L.  R.  A.  734,  25  C.  C.  A.  267,  where  machines  were  sold  upon  conditions 
that«only  staples  of  patentee  shall  be  used,  tlfe  sale  of  other  staples  is  a 
contributory  infringement;  Alaska  P.  Assn.  v.  Pacific  S.  W.  Co.,  93  Fed. 
675,  holding  right  to  repair  does  not  include  right  to  reconstruct. 

Distinguished  in  Mitchell  v.  Hawley,  16  Wall.  547,  21  L.  Ed.  323,  holding 
where  use  alone  was  granted,  that  an  injunction  would  lay  to  restrain  the 
use  of  the  machines  after  expiration  of  the  original  patent;  Morrin  v. 
Robert  White  Engineering  Works,  138  Fed.  73,  holding  reconstruction  of 
gcneratiif^  tubes  in  steam  generator  to  be  infringement;  National  Phono- 
graph Co.  y.  Fletcher,  117  Fed.  154,  holding  patent  combination  of  parts 
in  machine  is  infringed  by  one  who  in  coilcert  with  dealers  in  such  ma- 
chines reconstructs  them  by  substituting  some  new  parts,  changing  others, 
and  using  some  of  old  parts  in  new  relations. 

Manufacture  and  sale  of  essential  unpatented  part  as  infringement  of 
combination  patent.    Note,  23  L.  B.  A.  (N.  S.)  1027,  1028. 

Right  of  purchaser  or  licensee  to   alter  patented   article.    Note,  3 
B.  B.  G.  337a 

Inftlnger  cannot  protect  himself  by  showing  license  of  another,  unless  he 
connects  himself  with  that  license. 

Approved  in  J.  M.  Burguieres  Co.  v.  Deming  Apparatus  Co.,  224  Fed. 
957,  140  C.  C.  A.  528,  holding  where  thing  patented  contained  water-tight 
cover,  thing  not  containing  this  could  not  be  considered  infringement; 
Federal  Const.  Co.  v.  Park  Improveftient  Co.,  166  Fed.  131,  holding  where 
patented  thing  was  in  building  on  grounds  leased  by  another,  lessee  will  be 
construed  to  have  had  license. 

22  How.  225-227,  16  L.  Ed.  336,  UNITED  STATES  T.  PACHECO. 

Legal  title  cannot  exist  until  sarrey  and  land  is  severed  from  the  public 
domain. 


273  SINNOT  v.  DAVENPORT.  22  How.  227-244 

Approved  in  Yontz  v.  United  States,  23  How.  498,  16  L.  Ed.  473,  holding 
claim  could  not  be  confirmed  for  more  than  quantity  defined,  though  claim 
included  more. 

Miscellaneous.  Miscited  in  Unit^  States  v.  Barber  Lumber  Co.^  169 
Fed.  187. 

22  How.  227-244,  16  I..  Ed.  243,  SINKOT  T.  DAVENPOBT. 

State  statute  requiring  steamboats  enrolled  under  act  of  1793,  and  navi- 
gating waters  of  that  State,  to  file  a  written  statement,  upon  penalty  of  fine, 
l8  In  conflict  with  enrollment  act  of  Congress,  and  void. 

Approved  in  Jacobson  v.  Massachusetts,  197  U.  S.  25,  49  L.  Ed.  649,  25 
Sup.  Ct.  358,  upholding  Mass.  Rev.  Laws,  c.  75,  §  137,  authirizing  compul- 
soiy  vaccination ;  Dobbins  ♦.  Los  Angeles,  195  U.  S.  237,  49  L.  Ed.  176,  25 
Sup.  Ct.  18,  holding  void  city  ordinance  narrowing  limits  within  which  gas- 
works may  be  erected  where  it  included  works  in  process  of  erection  under 
prior  ordinance,  where  change  in  limits  not  demanded  by  public  welfare; 
Northern  Securities  Co.  v.  United  States,  193  U.  S.  336,  348,  48  L.  Ed.  700, 
704,  24  Sup.  Ct.  436,  combination  by  stockholders  in  two  competing  inter- 
state railroads  to  form  stockholding  corporation  to  acquire,  in  exchange  for 
own  stock  controlling  inter^t  in,  stock  of  each  road,  violates  anti-trust  act  of 
1890;  The  Roanoke,  189  U.  S.  198,  47  L.  Ed.  774,  23  Sup.  Ct.  494,  holding 
void  Ball.  Wash.  Code,  §  §  5953,  5954,  giving  lien  on  foreign  vessels  for 
work  done  or  materials  furnished  at  request  of  contractor;  Crescent  Liquor 
Co.  V.  Piatt,  148  Fed.  898,  holding  Acts  W.  Va.  1903,  p.  130,  c.  40,  pro- 
hibiting delivery  of  liquor  by  agent  to  unlicensed  person  void  as  applied 
to  interstate  shipments ;  Union  County  Nat.  Bank  v.  Ozan  Lumber  Co.,  127 
Fed.  211,  holding  void  Ark.  Sess.  Acts  1891,  p.  296,  requirifig  all  negotiable 
instruments  taken  in  payment  for  patented  article  to  be  on  certain  printed 
form,  but  providing  that  act  shall  not  apply  to  dealers  who  sell  patented 
things  in  usual  course  of  business;  Southern  Ry.  Co.  v.  Howard,  1  Tenn. 
Civ.  608,  holding  railroad  employee  injured  while  engaged  in  interstate 
commerce  must  recover  under  Federal  Liability  Act;  Hagan  v.  Richmond, 
104  Va.  732,  3  L.  R.  A.  (N.  8.)  1120,  52  S.  £.  389,  local  authorities  may 
keep  navigable  waters  unobstructed  where  War  Department  does  not  re- 
move obstructions;  dissenting  opinion  in  State  v.  Smiley,  65  Kan.  287,  69 
Pae.  214,  majority  upholding  chapter  265,  Laws  1^97,  known  as  anti-trust 
law ;  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  558,  46  L.  fid.  689,  22 
Sup.  Ct.  439,  arguendo ;  State  Tonnage  Tax  Cases,  12  Wall.  214,  20  L.  Ed. 
373,  and  Lott  v.  Morgan,  41  Ala.  250,  both  holding  State  cannot  impose 
tonnage  tax  on  vessels  owned  by  its  citizens ;  Hall  v.  De  Cuir,  95  U.  S.  499, 
506, 507, 24  L.  Ed.  662, 564,  holding  State  law  requiring  carriers  to  give  equal 
privil^es,  without  distinction  as  to  color,  etc.,  is  unconstitutional;  Moran 
V.  New  Orleans,  112  U.  S.  71,  28  L.  Ed.  666,  5  Sup.  Ct.  39,  holding  munici- 
pal ordinance,  taxing  owners  of  tow-boats  running  from  New  Orleans  to 
V— 18 
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Gulf  of  Mexico,  is  a  regulation  of  interstate  commerce;  Harman  t.  Chi- 
cago, 147  U.  S.  405,  37  L.  Ed.  220,  13  Sup.  Ct.  309,  holding  invalid  ordi- 
nance imposing  license  tax  upon  steam  tugs  licensed  by  United  States; 
Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  298,  43  L.  Ed.  702,  19  Sup.  Ct. 
470,  holding  valid  State  statute  requiring  three  trains  to  stop  daily  at  city 
of  over  three  thousand;  Blanchard  v.  The  Brig  Martha  Washington.  1 
Cliff.  473,  Fed.  Cas.  1513,  holding  provision  of  act  of  Congress  concerning 
registry  of  vessels  is  constitutional ;  The  Gretna  Green,  20  Fed.  902,  holding 
navigation  laws  do  not  apply  to  vessel  plying  between  points  in  one  State ; 
New  Orleans  etc.  Packet  Co.  v.  James,  32  Fed.  22,  holding  provision  in 
State  Constitution,  preventing  foreign  corporations  doing  business  there 
except  on  terms,  being  an  attempt  t&  restrict  navigation,  is  void ;  United 
States  V.  Addyston  Pipe  etc.  Co.,  78  Fed.  718,  holding  that  agreement  of 
corporations  not  to  compete  in  certain  States  is  not  a  violation  of  the  anti- 
trust law,  as  it  affects  commerce  only  incidentally;  Hinson  v.  Lott,  40  Ala. 
132,  holding  State  can  tax  liquor  not  in  hands  of  importer  or  when  original 
casks  have  been  broken ;  People  v.  Raymond,  34  Cal.  498,  holding  State  act 
taxing  contract  for  passage  is  void;  HoUida  v.  Hunt,  70  111.  113,  22  Am. 
Rep.  66,  holding  State  statute,  regulating  sales  of  patents  is  unconstitu- 
tional ;  Harmon  v.  Chicago,  140  111.  387,  389,  390,  29  N.  E.  736,  737,  holding 
State  can  improve  navigable  waters  and  charge  vessels  reasonable  tolls; 
Frere  v.  Von  Schoeler,  47  La.  Ann.  328,  27  L.  R.  A.  416,  16  South.  810, 
holding  unconstitutional  State  act  taxing  income  of  tow-boat  licensed  by 
United  States ;  Fifield  v.  Close,  15  Mich.  508,  holding  unconstitutional  reve- 
nue law  requiring  process  in  State  courts  to  be  stamped;  Benedict  v. 
Columbus  Const.  Co.,  49  N.  J.  Eq.  41,  23  Atl.  491,  holding  invalid  State 
legislation  which,  in  effect,  prevents  the  transportation  of  natural  gas  be- 
yond its  limits ;  ^tate  v.  Morgan,  2  S.  D.  51,  48  N.  W.  320,  holding  State 
regulation  of  business  of  commercial  agencies  within  its  limits  is  consti- 
tutional; dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  147,  34  L.  Ed. 
145,  10  Sup.  Ct.  697,  majority  holding  State  liquor  license,  as  applied  to  a 
sale  by  importer  of  original  package  brought  from  another  State,  uncon- 
stitutional; dissenting  opinion  in  Chilvers  v.  The  People,  11  Mich.  56, 
majority  holding  valid  ordinance  licensing  ferry-boats  running  from 
Detroit  to  Canada  shore ;  dissenting  opinion  in  Walcott  v.  People,  17  Mich. 
93,  majority  holding  valid  act  taxing  business  of  express  companies;  dis- 
senting opinion  in  State  v.  Delaware  L.  &  W.  R.  R.  Co.,  30  N.  J.  L.  496, 
majority  holding  valid  graduated  tax  on  business  of  foreign  transportation 
company. 

Distinguished  in  Sherlock  v.  Ailing^  93  U.  S.  102,  23  L.  Ed.  820,  and 
Sherlock  v.  Ailing,  44  Ind.  195,  holding  valid  State  law  giving  right  of 
action  for  death  resulting  from  maritime  tort;  Wheeling  etc.  Transp.  Co., 
V.  Wheeling,  99  U.  S.  283,  25  L.  Ed.  415,  holding  steamboats  can,  under 
State  statute,  be  taxed  by  city  where  owner  lives,  and  which  is  their  homo 
port,  though  enrolled  under  Federal  laws;  Smith  v.  Alabama,  124  U.  S. 
479,  31  L.  Ed.  512,  8  Sup.  Ct.  569,  holding  State  statute  requiring  locomo- 
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tiTe  engineers  to  be  licens^  is  not  a  regulation  of  commerce;  Keokuk  ▼. 
Keokuk  etc.  Packet  Co.,  45  Iowa,  208,  holding  constitutional  ordinance  re- 
quiring wharfage  fees;  Baker  v.  Wise,  16  Gratt,  201,  204,  holding  valid 
State  act  providing  for  search  of  vessels. 

State  regulation  of  railroads  as  interference  with  interstate  commerce. 
Note,  7  Ann.  Cas.  5. 

Shipments  within  State  as  part  of  interstate  or  foreign  transportation. 
Note,  17  L.  B.  A.  643. 

Bepugnancy  between  State  and  Federal  acts  must  be  such  that  they  can- 
not stand  together  in  order  to  Invalidate  State  act. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  419,  L.  R.  A. 
1915E,  942,  58  L.  Ed.  1382,  34  Sup.  Ct.  790,  upholding  Texas  law  allowing 
attorney's  fee  in  suit  against  carrier  for  damage  to  goods ;  Savage  v.  Jones, 
225  U.  S.  535,  56  L.  Ed.  1196,  32  Sup.  Ct.  715,  holding  statute  of  Indiana 
placing  tax  on  concentrated  food  stuffs  is  not  in  conflict  with  United  States 
pure  food  law ;  Reid  v.  Colorado,  187  U.  S.  148^  47  L.  Ed.  114,  23  Sup.  Ct. 
96,  holding  Colorado  act  of  March  21,  1885,  relating  to  infectious  or  con- 
tagious cattle  diseases,  does  not  relate  to  matters  covered  by  23  Stat.  31, 
c.  60;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  572,  holding  statute 
prohibiting  transportation  and  sale  of  natural  gas  is  in  conflict  with  Inter- 
state Commerce  Act  and  void;  Southern  Ry.  Co.  v.  Railroad  Commission, 
179  Ind.  32,  100  N.  E.  340,  holding  State  statute  requiring  hand-holds  on 
railroad  cars  does  not  infringe  on  commerce  act ;  Winfield  v.  New  York  Cen- 
tral etc.  R.  Co.,  216.  N.  Y.  286, 110  N.  E.  615,  10  N.  C.  C.  A.  918,  workman 
injured  in  course  of  employment,  but  not  through  negligence  of  employer, 
may  recover  compensation  under  State  compensation  act,  though  employer 
is  interstate  carrier;  People  v.  Erie  R.  Co.,  198  N.  Y.  380,  139  Am.  St.  Rep. 
828, 19  Ann.  Gas.  811,  29  L.  R.  A.  (N.  8.)  240,  91  N.  E.  853,  holding  State 
statute  could  limit  hours  of  work  of  telegraph  operators ;  Martin  v.  Oregon 
etc.  Navigation  Co.,  58  Or.  207,  113  Pac.  20,  upholding  act  requiring  rail- 
road to  furnish  cars  on  demand  as  not  infringement  on  interstate  com- 
merce; Vamville  ihirniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C.  74,  79 
S.  E.  704,  holding  State  statute  specifying  time  within  which  railroad  com- 
panies shall  adjust  losses  does  not  conflict  with  Carmack  amendment ;  State 
V.  Daggett,  87  Wash.  259,  L.  E,  A.  1916A,  446,  151  Pac.  650, 10  N.  C.  C.  A. 
648,  holding  injuries  to  seaman,  heing  within  Federal  jurisdiction,  was 
governed  by  Federal  stalntes;  Missouri,  K.  &  T.  Ry.  Co.  v.  Haber,  169 
U.  S.  623,  626,  42  L.  Ed.  881,  882,  18  Sup.  Ct.  492,  493,  upholding  State 
statute  prohibiting  railroads  from  carrying  diseased  cattle;  United  States 
v.  The  Cuba,  2  Hughes,  490,  Fed.  Cas.  14,898,  holding  there  was  no  repeal 
by  Implication;  Stewart  v.  Harry,  3  Bush,  443,  holding  State  laws  con- 
ferring admiralty  jurisdiction  upon  State  courts  are  unconstitutional  only 
to  the  extent  that  they  infringe  act  of  1789. 
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State  Btatntes  passed  in  exercise  of  powers  reserved  to  respective  States 
are  nevertheless  void  when  in  conflict  with  acts  of  Congress  passed  in  the 
regular  exercise  of  powers  of  national  government. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  United  States,  219  U.  S.  497,  55 
L.  Ed.  310,  31  Sup.  Ct.  272,  offering  a  publisher  transportation  in  payment 
of  advertising  is  an  infringement  on  Interstate  Commerce  Act;  West 
Virginia  v.  Adams  Express  Co.,  219  Fed.  798,  135  C.  C.  A.  464,  holding 
statute  of  West  Virginia  prohibiting  importation  of  intoxicating  liquors 
is  not  infringement  on  interstate  commerce;  Louisville  etc.  R.  Co.  v. 
Hughes,  201  Fed.  739,  742,  holding  statute  of  Ohio  in  regard  to  examina- 
tion of  trainmen'  was  rendered  inoperative  and  void  when  Congress  legis- 
lated on  same  subject;  Smith  v.  Industrial  Accident  Commission,  26  Gal. 
App.  567,  147  Pac.  603,  holding  railroad  employee  must  recover  under 
Federal  Liability  Act  and  not  under  State  compensation  act;  Western 
Union  Tel.  Co.  v.  Superior  Court,  15  Cal.  App.  700,  115  Pac.  1100,  holding 
State  statute  refusing  power  of  eminent  domain  to  foreign  corporation 
is  void  as  antagonistic  to  contract  between  United  States  and  telegraph 
companies;  Armour  &  Co.  v.  City  Council,  134  Ga.  185,  27  L.  R.  A.  (N.  S.) 
676,  67  S.  E.  420,  holding  statute  creating  meat  inspector  and  fixins:  fee 
for  his  services  is  in  conflict  with  Federal  legislation;  Illinois  Cent.  R.  Co. 
y.  Doherty's  Admr.,  153  Ky.  377,  47  L.  R.  A.  (N.  S.)  31,  155  S.  W.  1125, 
Federal  Liability  Act  supersedes  all  State  acts  on  same  subject;  Ryman 
Steamboat  Line  Co.  v.  Commonwealth,  l25  Ky.  258,  10  L.  R.  A.  (N.  S.) 
1187,  101  S.  W.  403,  statute  declaring  all  foreign  corporations  to  have  a 
place  of  residence  in  State  cannot  be  applied  to  steamship  company  en- 
gaged in  interstate  commerce ;  Commonwealth  v.  Breakwater  Co.,  214  Mass. 
18,  100  N.  E.  1038,  holding  statute  pertaining  to  examination  of  boilers 
on  barges,  etc.,  extends  to  steam  boilers  used  in  hoisting  cargo. 

22  How.  244-246,  16  L.  Ed.  248,  FOSTER  v.  DAVENPORT. 

State  statnte  requiring  steamboat  enrolled  under  act  of  1793,  engaged  in 
towing  exclusively  within  the  State,  to  file  written  statement  npon  penalty,  is 
unconstitutional,  as  in  conilict  with  enrollment  act  of  Congress. 

Approved  in  State  Tonnage  Tax  Cases,  12  Wall.  214,  20  L.  Ed.  373,  hold- 
ing State  cannot  impose  tonnage  tax  on  vessels  owned  by  its  citizens;  Hail 
V.  De  Cuir,  95  U.  S.  506,  24  L.  Ed.  554,  holding  State  law  requiring  car- 
riers to  give  equal  privileges  without  distinction  as  to  color,  etc.,  is  un- 
constitutional ;  Moran  v.  New  Orleans,  112  U.  S.  72,  28  L.  Ed.  655,  5  Sup, 
Ct.  40,  holding  ordinance  taxing  owners  of  tow-boats  running  from  New 
Orleans  to  Gulf  of  Mexico  is  a  regulation  of  commerce ;  Harman  v.  Chicago, 
147  if.  S.  405,  409,  37  L.  Ed.  220,  222,  13  Sup.  Ct.  309,  310,  holding  invalid 
ordinance  imposing  license  tax  upon  steam  tug  licensed  by  the  United 
States ;  People  v.  Raymond,  34  Cal.  498,  holding,  invalid  State  statute  tax- 
ing contracts  of  passage;  Harmon  v.  Chicago,  140  111.  386,  388,  389,  390, 
29  N.  E.  735|  736;  737,  holding  State  can  improve  navigable  waters  and 
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chaj^  vessels  reasonable  tolls;  dissenting  opinion  in  Chilvers  v.  People, 
11  Mich.  56,  majority  holding  valid  ordinance  licensing  ferry-boats  run- 
ning from  Detroit  to  Canada  shore;  dissenting  opinion  in  Walcott  v.  Peo- 
ple, 17  Mich.  93,  majority  holding  valid  act  taxing  business  of  express 
companies;  Decuir  v.  Benson,  27  La.  Ann.  3,  upholding  State  law  adjudged 
void  in  Hall  v.  De  Cuir,  supra. 

Towage  and  lightering  is  but  the  prolongation  of  voyage  of  vessels  as- 
sisted  to  their  destination,  and  vessel  so  engaged  in  the  Bay  of  Mohile  is  in 
the  coasting  trade,  and  protected  against  State  enrollment  act  by  the  enroll- 
ment act  of  Congress. 

Approved  in  United  States  v.  Great  Lakes  Towing  Co.,  208  Fed.  742, 
holding  towing  company  forming  a  monopoly  of  all  tugs  on  great  lakes 
came  within  the  prohibitions  of  anti-trust  act;  United  States  v.  Colorado 
etc.  R.  Co.,  157  Fed.  326,  13  Ann.'t)aa.  893,  15  L.  R.  A.  (N.  S.)  167,  85 
C.  C.  A.  27,  holding  safety  appliance  act  applies  to  railroads  engaged  in 
trafRc  whoUy  within  a  State;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  524, 
holding  Federal  Liability  Act  is  regulation  of  interstate  commerce  and 
within  congressional  jurisdiction;  Houston  Direct  Nav.  Co.  v.  Insurance 
Co.  of  North  America,  89  Tex.  8,  59  Am.  St.  Rep.  22,  30  L.  R.  A.  715,  32 
S.  W.  891,  holding  that  it  is  not  necessary  that  all  carriers  engaged  in  an 
interstate  shipment  be  parties  to  the  contract  for  entire  route. 

Distinguished  in  The  Prince  Leopold,  4  Woods,  48,  9  Fed.  333,  holding 
that  there  can  be  no^  maritime  lien  on  vessel  founded  on  unexecuted  con- 
tract to  furnish  towage. 

Shipments  within  State  as  part  of  interstate  or  foreign  transporta- 
tion.   Note,  17  L.  R.  A.  643. 

Corporate  taxation  and  the  confmeroe  clause.    Note,  60  L.  R.  A.  645, 
663. 

Miscellaneous.  Cited  in  dissenting  opinion  in  People  v.  Knight,  171 
N.  Y.  371,  64  N.  E.  158,  majority  holding  where  railroad  engaged  in  inter- 
state commerce  maintains  cab  service  at  terminus,  cab  service  is  not  exempt 
from  tax  on  corporate  franchises. 

22  How.  246-256,  16  K  Ed.  280,  COLLINS  v.  THOMPSON. 

Answers  directly  responsive  to  bill  are  to  he  taken  as  true  mUess  over- 
come by  proof. 

Approved  in  HUl  v.  Ryan  Grocery  Co.,  78  Fed.  25,  23  C.  C.  A.  624,  hold- 
ing court  was  justified  in  declining  to  construe  the  two  deeds  as  one  instru- 
ment. 

22  How.  266-269,  16  L.  Ed.  313,  KIMBBO  v.  BT7LLITT. 

Agreement  hetween  partners  does  not  limit  partner's  authority  as  to  third 
persons,  not  knowing  of  it. 
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Approved  in  Stimson  v.  Whitney,  130  Mass.  595,  holding  clause  in  part- 
nership articles  forbidding  partners  to  indorse  notes  in  firm  name  does  not 
affect  third  persons  taking  such  a  note  in  ignorance  of  such  restriction; 
Davis  V.  Richardson,  '45  Miss.  507,  following  rule. 

Distinguished  in  Presbrey  v.  Thomas,  1  App.  D.  C.  178,  in  suit  on  note, 
signed  as  accommodation  indorser  by  one  partner  in  firm  name,  holder 
must  show  ratification  by  other  partner. 

Partnerslilp  engaged  in  buying  and  selling  lumber  Is  trading  partnerslilp, 
and  partners  can  bind  eacb  otber  by  drawing  bills  of  exchange,  although 
strictly  farming  partnership  cannot. 

Approved  in  Marsh  v.  Wheeler,  77  Conn.  453,  454,  59  Atl.  411,  firm 
engaged  in  making  plumbing  contracts  and  purchasing  and  selling  fixtures, 
though  it  has  no  store,  is  trading  partnership,  partners  of  which  may  bind 
firm  by  note;  Stevens  v.  McLachlan,  120  Mich.  289,  79  N.  W.  628,  holding 
where  managing  partner  borrows  money  on  representations  that  it  was 
borrowed  for  firm,  lender  taking  firm's  paper  therefor  was  entitled  to  as- 
sume that  money  was  borrowed  for  firm's  use;  Blackston  v.  McPherson, 
77  Miss.  405,  27  South.  524,  holding  error  to  exclude  representations  by 
partner  that  goods  sold  were  for  firm's  benefit;  Carter-Montgomerie  v. 
Steele,  83  Mo.  App.  214,  holding  execution  of  note  by  one  member  of  trad- 
ing partnership  binds  all  partners;  Dowling  v.  National  Exchange  Bank, 
145  U.  S.  516,  36  L.  Ed.  797,  12  Sup.  Ct.  930,  whether  the  partners  were 
estopped  to  dispute  authority  of  partner  to  make  the  notes  should  have 
been  left  to  the  jury;  National  Exch.  Bank  v.  White,  30  Fed.  415,  holding 
liability  of  partner  extends  to  cases  where  nature  of  business  fairly  im- 
plies use  of  mercantile  paper;  Schellenbeck  v.  Studebaker,  13  Ind.  App. 
441,  55  Am.  St.  Rep.  243,  41  N.  E..847,  holding  partnership  to  conduct 
dairy  is  nontrading;  Lee  v.  National  Bank,  45  Kan.  9,  11  L.  R.  A.  239,  25 
Pac.  196,  holding  nontrading  partnership  not  liable  on  note  drawn  by  cfne 
partner  in  violation  of  partnership  articles ;  Harris  v.  Baltimore,  73  Md.  33, 
25  Am.*  St.  Rep.  569,  8  L.  R.  A.  679,  20  Atl.  113,  holding  member  of  part- 
nership to  pave  streets  has  no  implied  authority  to  bind  firm  on  note; 
Stevens  v.  McLachlan,  120  Mich.  285,  79  N.  W.  628,  holding  it  no  defense 
to  firm  note  that  partner  issuing  same,  misapplied  the  money;  Holt  v. 
Simmons,  16  Mo.  App.  Ill,  holding  manufacturing  partnership  which  buys 
and  sells  is  a  trading  firm ;  Levi  v.  Latham,  15  Neb.  510,  48  Am.  R^p.  362, 
19  N.  W.  460,  National  State  Capital  Bank  v.  Noyes,  62  N.  H.  40,  41,  hold- 
ing burden  is  on  payee  to  prove  partner  in  nontrading  partnership  had 
authority  to  draw  note ;  Dow  v.  Northern  R.  R.,  67  N.  H.  12,  36  Atl.  516, 
arguendo;  Huey  v.  Fish,  15  Tex.  Civ.  App.  462,  40  S.  W.  32,  partner  in 
plumbing  business  occasionally  selling  to  trade  for  accommodation  cannot 
mortgage  partnership  assets. 

Distinguished  in  Pease  v.  Cole,  53  Conn.  63,  55  Am.  Rep.  57,  22  Atl.  683, 
holding  partnership  formed  for  conducting  a  theater  is  of  the  nontrading 
class;  Randall  v.  Merideth,  76  Tex.  683,  13  S.  W.  582,  holding  that  party 
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eonld  not  recover  against  firm  without  showing  that  partner  had  express 
authority  to  borrow  money  for  the  mining  enterprise;  Allen  v.  Gary;  33 
La.  Ann.  1460,  partner  cannot  bind  firm  for  his  individual  debt. 

Distinction  between  trading  and  nontrading  partnerships.    Note,  Ann. 
'  Gas.  1910A,  206,  207. 

Power  *of  partner  to  bind  firm.    Note,  19  E.  R.  0.  438. 

Partnership— When  bound  by  loan  effected  by  one  member.    Note, 
48  Am.  St.  Rep.  439. 

Acceptors  for  the  accommodation  of  a  partnersbip,  having  paid  the  bill, 
can  recover  ftrom  the  concern,  thoogh  one  of  the  partners  used  the  money  for 
purchase  of  slaves  contrary  to  the  statutory  prohibition. 

Approved  in  Union  Nat.  Bank  v.  Neill,  149  Fed.  714,  717,  10  L.  R/  A. 
I  (N.  8.)  426,  79  C.  C.  A.  417,  where  note  when  presented  for  discount  was 
signed  on  face  by  three  persons,  fact  that  name  of  partnership  subse- 
quently adjudged  bankrupt  appeared  as  second  signer  not  notice  that  firm 
signed  only  as  surety;  Armstrong  v.  American  Exchange  Bank,  133  U.  S. 
469,  33  L.  Ed.  760,  10  Sup.  Ct.  461,  holding  one  who,  with  knowledge  of 
fact,  lends  money  for  person  to  pay  losses  incurred  in  an  illegal  transac- 
tion, can  recover. 

22  How.  270-273,  16  K  Ed.  387,  OIiABK  v.  BOWEN. 

Where  whole  arrangement  between  creditor  and  debtor  to  secure  debt  by 
assignment  and  confession  of  Judgment  was  annulled,  the  original  indehtedness 
stood  revived,  and  Judgment  was  properly  rendered  upon  notes  on  which  Judg- 
ment was  confessed. 

Approved  in  Brown  v.  Spofford,  95  IT.  S.  484,  24  L.  Ed.  611,  holding 
one  must  show  performance  of  conditions  of  compromise  to  dischai^e 
original  demand;  Memphis  v.  Brown,  1  Flipp.  206,  Fed.  Cas.  9415,  holding 
unperformed  agreement  does  not  discharge  original  obligation. 

Accord  and  satisfaction.    Note,  100  Am.  8t.  Rep.  429. 

Partner  cannot  bind  absent  copartner  by  confession  of  Judgment,  and  one 
partner  being  released  from  such  Judgment,  others  should  also  be  released. 

Approved  in  Harper  v.  Cunningham,  8  App.  D.  C.  438,  holding  one  part- 
ner cannot  give  power  of  attorney  to  confess  judgment  against  his  partner 
also. 

Distinguished  in  Bank  of  Shelton  v.  Willey,  7  Wash.  539,  35  Pac.  412, 
holding,  under  code,  when  one  partner  confesses  judgment,  it  will  be  en- 
forced against  his  separate  property  and  partnership  property. 

22  How.  274-282,  16  L.  Ed.  338,  X7NITED  STATES  v.  GABCIA. 

When  Governor  allowed  claimant  to  9earch  for  land  in  California,  and 
upon  his  petitioning  for  gran^  ref ened  petition  to  alcalde,  who  reported  land 
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as  not  belonging  to  any  private  individual,  tliis  did  not  amount  to  vested  in- 
terest in  land,  binding  on  the  government.  * 

Approved  in  Dodge  v.  Perez,  2  Sawy.  647,  649,  650,  Fed.  Cas.  3953,  where 
claimant's  Mexican  grant  was  never  confirmed,  and  no  one  in  privity  with 
him  presented  it  for  confirmation,  he  is  not  within  act  of  1866,  authoriz- 
ing certain  grantees  to  purchase  lands  excluded  by  a  final  survey. 

Permission  temporarily  to  occupy  land,  followed  by  possession,  does  not 
constitute  an  equitable  title. 

Approved  in  United  States  v.  De  Haro,  25  Fed.  Cas.  807,  holding  docu- 
ment of  Governor  permitting  person  to  occupy  land  conditionally,  gave  no. 
right  to  absolute  fee. 

22  How.  282-285,  16  L.  Ed.  259,  McBUCKEN  V.  PEBIN. 

Bill  of  review,  founded  on  allegation  of  fraud,  whicb  was  denied  in  answer 
and  unsupported  by  evidence,  must  be  dismissed,  especially  where  party  wa» 
guilty  of  laches. 

Approved  in  Allen  v.  Wilson,  21  Fed.  884,  holding  Circuit  Courts  have 
no  power  to  set  aside,  reverse  or  modify  judgment  or  decree  after  term 
of  entry  except  in  a  specified  case;  Stribling  v.  Hart,  20  Fla.  260,  review- 
ing action  of  chancellor  where  defendant's  failure  to  set  up  his  rights 
was  occasioned  by  causes  beyond  his  control;  Ex  parte  Monteith,  1  S.  C. 
232,  holding  one  losing  suit  by  his  own  neglect  cannot  be  aided  by  a  bill 
of  review. 

22  How.  28&-289,  16  L.  Ed.  340,  UNITED  STATES  ▼.  HABTNELL'S  EXECU- 
TOB& 

Action  of  departmental  assembly  of  Mexico  upon  a  public  land  grant  is 
controlling  because  it  will  reform  or  nullify  the  Ctovemor's  grant. 

Approved  in  Semple  v.  Hagar,  27  Cal.  168,  holding  board,  in  confirming 
claim,  must  have  found  that  J  was  grantee,  and  was  competent  to  take; 
Owen  V.  Presidio  Min.  Co.,  61  Fed.  13,  9  C.  C.  A.  338,  holding  that  under 
colonization  law  of  1825,  an  alcalde  had  no  power  to  make  grants  of  pub- 
lic lands. 

Governor  of  California  in  1844  could  grant  gratuitously  no  more  than 
eleven  leagues  of  land  to  any  one  person,  and  the  departmental  assembly  could 
limit  hiJs  grants  to  that  amount. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  109,  46  L.  Ed.  773,  21 
Sup.  Ct.  567,  holding  under  law  of  1824  grantee  of  more  than  eleven  square 
leagues  could  not  get  any  more. 

22  How.  290-293,  16  L.  Ed.   342,   YTXJBBIDE'S   EXECUTOBS  v.   UNITED 

CTATE8. 

Law  requiring  notice  of  appeal  from  California  land  commissioners'  ded- 
sion  is  mandatory,  and  neither  sickness  nor  other  hardship  will  excuse  it. 
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Approved  in  Lonisville  etc.  R.  Co.  v.  Mottley,  219  U.  S.  479,  34  L.  R.  A. 
(N.  8.)  671,  55  L.  Ed.  802,  31  Sup.  Ct.  265,  holding  agreement  of  railroad 
company  to  issue  passes  in  lieu  of  damages  for  injuries  was  rendered  void 
by.  act  of  Congress  prohibiting  the  issuance  of  passes;  Rpad  Improvement 
Dist.  V.  Glover,  89  Ark.  518,  JL17  S.  W.  545,  holding  act  forming  road  im- 
provement districts  but  without  devising  any  manner  of  assessment,  is  of 
no  value;  Todd  v.  Peterson,  13  Wyo.  522,  81  Pao.  881,  where  motion  for 
new  trial  was  not  filed  with  clerk  within  time  required,  by  mere  inadver- 
tence, court  could  not  at  subsequent  term  direct  filing  of  motion  nunc  pro 
tunc ;  Casteel  v.  State,  9  Wyo.  276,  62  Pac.  349,  holding  under  Rev.  Stats., 
§  5416,  where  defendant  convicted  of  manslaughter  failed  to  file  motion 
for  new  trial  within  three  days  after  verdict,  assignment  of  error  based 
on  court's  refusal  to  grant  new  trial  will  not  be  considered;  Savings  & 
Trust  Co.  V.  Bear  Valley  Irr.  Co.,  89  Fed.  40,  holding  statutory  period  of 
judgment  lien  cannot  be  extended  by  agreement;  Cogswell  v.  Hogan,  1 
Wash.  5,  holding  limitation  as  to  time  of  appeal  cannot  be  waived  by 
parties. 

Time  for  filing  notice  of  appeal.    Note,  9  Ann.  Cas.  731. 

Miscellaneous.  Cited  in  Meyers  v.  United  States,  5  Okl.  185,  48  Pac. 
189,  to  point  that  Land  Department  may  prescribe  rules  governing  proceed- 
ings instituted  to  obtain  title  to  public  land;  United  States  v.  McLaugh- 
lin, 127  U.  S.  451,  32  L.  Ed.  221,  8  Sup.  Ct.  1188,  holding  that  in  floating 
grants  only  quantity  actually  granted  was  reserved;  Sanger  v.  Sargent,  8 
Sawy.  98,  Fed.  Cas.  12,319,  where  surplus  reserved  was  returned  to  land  office 
it  became  public  land ;  Ryan  v.  Central  Pac.  R.  R.  Co.,  5  Sawy.  265,  Fed.  Cas. 
12,185,  holding  that  Mexican  grant  having  bean  rejected  was  subject  to 
selection  of  railroad. 

22  How.  293-296,  16  Ii.  Ed.  343,  UNITED  STATES  ▼.  DE  HAEO. 

Sixteen  years'  undisturbed  possession  and  occupation  of  land  in  Oalif  omia, 
under  grant  by  Oovemor,  will  remove  question  as  to  its  validity  arising  from 
alteration  of  date,  and  grant  will  be  confirmed. 

Approved  in  United  Stales  v.  Wilson,  1  Black,  270,  17  L.  Ed.  143,  con- 
firming title  claimed  under  distribution  to  Indians,  grantee  having  lived 
on  lot  a  long  time;  United  States  v.  De  Haro,  25  Fed.  Cas.  803,  holding 
lot  confirmed  should  be  located  as  it  was  granted  and  occupied;  United  • 
States  V.  De  Haro,  25  Fed.  Cas.  804,  holding  in  case  of  mistake  in  decree 
of  confirmation,  court  will  lay  hold  of  an  ambiguity  in  decree  to  restrict 
claimant  to  land  actually  granted  and  occupied. 

Distinguished  in  Hays  v.  United  States,  175  U.  S.  260,  44  L.  Ed.  155,  20 
Sup.  Ct.  84,  holding  possession  of  land  since  Mexican  treaty  of  1848  will 
not  of  itself  give  title  nor  create  presumption  of  valid  grant  where  void 
grant  appears  to  have  been  made. 
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22  How.  299-315,  16  L.  Ed.  382,  UNITEI>  STATES  ▼.  WALKER. 

Bepeal  by  implication,  b^anse,  of  subseqaent  repugnant  provision,  is  not 
favored,  and  where  it  wotUd  operate  to  reopen  accounts  of  Treasury  Depart- 
ment long  closed,  tbe  repugnancy  must  be  clear  and  controlling  to  effect  repeal. 
Approved  in  United  States  v.  Sampson,  19  App.  D.  C.  435,  holding  juris- 
diction over  appeals  from  decrees  affecting  prizes  is  in  United  States  Su- 
preme Court  and  not  Court  of  Appeals  of  District  of  Columbia;  Croasdale 
V.  Davis,  9  Kan.  App.  192,  59  Pac.  668,  holding  clerk  of  Court  of  Appeals 
drawing  salary  under  act  fixing  salary  as  same  as  clerk  of  Supreme  Court 
is  not  affected  by  amendment  to  act  relating  to  Supreme  Court  clerk;  The 
Reform,  3  Wall.  633, 18  L.  Ed.  110,  and  Coats  v.  Hill,  41  Ark.  151,  holding 
there  wasvuo  repugnancy  in  the  two  provisions;  Clark  v.  Peaslee,  1  Cliff. 
661,  Fed.  Cas.  2831 ;  Seavey  v.  Seymour,  3  Cliff.  454,  Fed.  Cas.  12,596,  and 
Gowen  v.  Harley,  56  Fed.  979,  6  C*  C.  A.  190,  all  holding  only  subsequent 
regulation  clearly  repugnant  will  effect  an  appeal ;  Butler  v.  Russel,  3  Cliff. 
256,  Fed.  Cas.  2243,  where  subsequent  statute  revises  old  one  and  was  in- 
tended to  prescribe  the  only  rules  on  the  subject,  it  repeals  former  statute ; 
Bemardin  v.  Northall,  77  Fed.  852,  holding  fact  that  appeal  was  given  to 
one  court  does  not  take  away  jurisdiction  of  another;  dissenting  opinion  in 
Stryker  v.  Board  of  Cotomrs.,  77  Fed.  582,  23  C.  C.  A.  286,  construing 
statutes  providing  for  levying  tax  to  pay  judgment  against  county;  Mc- 
Glinchy  v.  United  States,  4  Cliff.  320,  Fed.  Cas.  8803,  holding  implication 
not  strong  enough  to  justify  a  repeal. 

Under  act  of  1841,  collectors  are  entitled  to  profits  from  rent  and  storage 
to  amount  of  two  thousand  dollars,  excess  to  go  to  United  States. 

Approved  in  Territory  v.  Wingfield,  2  Ariz.  308,  15  Pac.  140,  holding  one 
who  acted  as  probate  judge  and  county  school  superintendent  of  Yavapai 
county  was  entitled  under  Laws  1895,  pp.  138,  293,  to  compensation  from 
both  general  salary  fund  and  school  fund;  United  States  v.  Macdonald,  5 
Wall.  651,  18  L.  Ed.  614,  following  rule;  Donovan  v.  United  States,  23 
Wall.  400,  404,  23  L.  Ed.  107,  108,  holding  surveyors  of  nonenumerated 
ports  are  entitled  to  but  five  thousand  dollars  a  year;  Clark  v.  Peaslee,  1 
Cliff.  555,  Fed.  Cas.  2831,  holding  importer  using  his  own  stores  must  pay 
one-half  storage ;  United  States  v.  Macdonald,  2  Cliff.  280,  282,  Fed.  Cas. 
15,668,  holding  goods  stored  in  private  stores  are  regarded  as  warehoused 
in  stores  of  United  States ;  Donovan  v.  United  States,  3  Dill.  54,  Fed.  Cas. 
3994,  as  respects  compensation  collectors  are  divided  into  those  of  enumer- 
ated and  nonenumerated  ports;  United  States  v.  Lawson,  101  U.  S.  165, 
25  L.  Ed.  861,  holding  collector  of  customs  entitled  to  certain  fees  col- 
lected by  him  in  addition  to  salary;  United  States  v.  Austin,  2  Cliff.  333, 
Fed.  Cas.  14,480,  to  point  that  maximum  compensation  of  collector  of 
Austin  is  six  thousand  dollars. 

22  How.  315-818,  16  L.  Ed.  317,  UNITED  STATES  ▼.  WEST*S  HEIRS. 

Fraudulent  attempt  to  alter  original  papers  with  intent  to  enlarge  quan« 
tity  will  not  necessarily  defeat  original  grant. 
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Approved  in  United  States  y.  Galbraith,  25  Fed.  Cas.  1238,  holding 
fraudulent  attempt  to  alter  date  of  grant  will  not  deprive  claimant  of  lands 
actually  granted;  United  States  v.  Juares,  26  Fed.  Cas.  668,  holding  genuine 
grant  not  invalidated  by  accompanying  foiged  titulo,  in  which  neither 
claimant  or  original  grantee  were  implicated. 

Distinguished  in  United  States  v.  Galbraith,  2  Black,  406,  17  L.  £d.  451, 
refusing  to  confirm  grant  with  date  altered  while  in  hands  of  claimant  and 
no  explanation  is  given. 

Alteration  of  deed  after  delivery.    Note,  32  L.  IL  A^  (N.  S.)  287. 

22  How.  318-330,  16  Z..  Ed.  370,  BEFELD  ▼.  WOODFOZJC 

Wliere  party  conveys,  with  warranty  of  title,  he  must  remove  encnm- 
branees. 

Approved  in  Bletz  v.  Willis,  8  Mackey  (D.  C),  453,  holding  in  suit  on 
note  given  in  conditional  payment  of  lot,  conditioned  that  property  would 
not  be  damaged  by  contemplated  civic  improvement j  plaintiff  must  show 
no  damage  was  done ;  Jones  v.  Lamar,  34  Fed.  469,  holding  vendor,  convey- 
ing with  absolute  deed  of  warranty,  is  under  duty  to  pay  mortgage  held  by 
bank  of  which  he  is  president. 

Equity  regards  transfer  of  real  property  in  contract  of  sale  and  payment 
of  price  as  correlative  obligationB. 

Approved  in  Williams  v.  Neely,  134  Fed.  8,  69  L.  E.  A.  232,  67  C.  C.  A. 
171,  partial  failure  of  consideration  resulting  from  defect  of  title  is  good 
defense  pro  tanto  to  action  by  vendor  on  purchase  money  note  where 
vendor  covenanted  against  encumbrances ;  Waite  v.  Stanley,  88  Vt.  413,  92 
Atl.  636,  holding  where  vendee,  under  installment  contract  for  sale  of  laid, 
fails  to  live  up  to  contract,  vendor  may  sue  to  foreclose  his  rights,  but  he 
cannot  recover  unpaid  installments ;  Slide  etc.  Mines  v.  Seymour,  153  U.  S. 
517,  88  L.  Ed.  805,  14  Sup.  Ct.  844,  holding  party  retained  a  vendor's  lien 
upon  the  property;  Minah  Cons.  Min.  Co.  v.  Briscoe,  89  Fed.  895,  32 
C-  C.  A.  390,  refusing  to  enforce  vendor's  lien  where  vendor  was  ejected  by 
one  of  the  joint  owners. 

Where  party  agreed  to  giv^  deed  of  general  warranty,  in  absence  of  ftaud, 
purcbaser  cannot  refuse  deed  with  proper  covenants,  or  go  into  chancery  to 
obtain  indemnity  against  encnmhrances;  his  remedy  is  on  the  covenants. 

Approved  in  Smoot  v.  Coffin,  4  Mackey  (D.  C),  410,  holding  where  de- 
fense set  up  is  on  the  covenants,  party  setting  it  up  must  show  eviction 
under  paramount  title ;  Washburn  etc.  Mfg.  Co.  v.  Barbed- Wire  Fence  Co., 
42  Fed.  677,  refusing  to  permit  party  to  waive  forfeiture,  and  substitute 
an  injunction,  since  it  is  asking  equity  to  enforce  a  new  contract;  Sievers 
V.  Brown,  34  Or.  455,  56  Pac.  171,  holding  vendee  under  executory  contract 
cannot  piBcover  back  payments  for  defects  in  title^  while  retaining 
possession. 
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Distinpniished  in  Williams  v.  Neely,  134  Fed.  10,  69  L.  R.  A.  232,  67 
C.  C.  A.  171,  enjoining  action  at  law  on  purchase  money  note  where  vendor 
covenanted  against  encumbrances  and  there  was  defect  in  title;  Central 
Trust  Co.  V.  Louisville  Trust  Co.,  87  Fed.  27,  holding  equity  can  enforce 
contract  of  indemnity;  Thomas  v.  St.  Paul's  Church,  86  Ala.  142,  144,  6 
South.  511,  allowing  equitable  relief  against  outstanding  encumbrance. 

Conveyance  to  satisfy  contract.    Note,  11  Am.  Dec.  88. 

Specific  performance  of  contract  to  give  security.    Note,  6  L.  R.  A. 
(N.  S.)  595. 

Right  of  grantee  in  possession  to  question  right  of  grantor  to  collect 
purchase  money.    Note,  21  L.  R.  A.  (N.  S.)  389. 

22  How.  330-334,  16  Ii.  Ed.  249,  WARD  v.  THOBCPSON. 

Admiralty  has  no  Jurisdiction  of  matters  of  account  of  partnership  for 
use  of  vessel  and  division  of  profits;  such  partnership  agreement  is  not  charter- 
party. 

Approved  in  The  Zillah  May,  221  Fed.  1017,  denying  right  of  Court  of 
Admiralty  to  entertain  suit  for  accounting  between  co-owners;  United 
Transp.  &  Lighterage  Co.  v.  New  York  etc.  Transp.  line,  185  Fed.  390,  107 
C.  C.  A.  442,  holding  in  libel  for  services,  court  will  not  entertain  a  cross- 
libel  for  relief  from  previous  fraudulent  contract ;  The  Eclipse,  135  U.  S. 
608,  34  L.  Ed.  272,  10  Sup.  Ct.  876,  holding  admiralty  has  no  equity  power 
to  wind  up  a  trust  concerning  a  licensed  vessel ;  The  Brothers,  5  Hughes,  284, 
7  Fed.  880,  dismissing  libel  in  personam  in  which  same  person  was  a  libel- 
ant and  respondent;  The  Schooner  Ocean  Belle,  6  Ben.  257,  Fed.  Cas. 
10,402,  holding  Court  of  Admiralty  cannot  require  owners  of  majority  in- 
terest in  vessel  to  give  bond  to  minority  interest  to  cover  indebtedness  of 
vessel;  The  Benton,  3  Fed.  Cas.  257,  dismissing  libel  against  vessel,  where 
some  of  the  libelants  were  part  owners ;  Wenberg  v.  A  Cargo  of  Mineral 
Phosphate,  15  Fed.  288,  holding  admiralty  has  no  jurisdiction  of  petitory 
suits  to  enforce  an  equitable  title  based  upon  a  breach  of  trust;  The  John 
E.  Mulford,  18  Fed.  457,  holding  action  for  account  against  a  former 
managing  part  owner  of  vessel  cannot  be  suaCained  in  admiralty ;  The  Ella 
J.  Slaymaker,  28  Fed.  768,  holding  admiralty  will  not  try  equitable  title 
to  a  vessel  without  evidence  of  a  maritime  contract;  The  H.  E.  Willard, 
52  Fed.  388,  and  The  H.  E.  Willard,  53  Fed.  600,  both  holding  matters  of 
account  between  part  owners  of  a  vessel  do  not  belong  to  admiralty;  The 
Clifton,  143  Fed.  463,  74  C.  C.  A.  594,  arguendo. 

Distinguished  in  Chirurg  v.  Knickerbocker  Steam  Towage  Co.,  174  Fed. 
191,  holding  in  suit  for  possession  of  vessel,  where  defense  made  was  a 
conveyance,  admiralty  will  hear  suit  to  conclusion,  as  equity  of  case  is  only 
incidental;  The  Emma  B.,  140  Fed.  771,  upholding  admiralty  jurisdiction 
to  decree  accounting  as  incidental  to  suit  for  partition  of  vessel;  The 
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Monte  A.,  12  Fed.  338,  allowing  libelant  to  amend  by  inserting  prayer  for 
judgment  in  personam. 

Part  owners  of  vessels.    Note,  90  Am.  St.  Bep.  864. 
Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  285. 

Parties  Joined  together  to  carry  on  trade  or  adventure  for  mutual  benefit, 
and  liaving  community  of  Interest  in  profits,  are  partners. 

Approved  in  Ruggles  v.  Buckley,  158  Fed.  955,  86  C.  C.  A.  154,  holding 
wliere  two  parties  together  start  lumber  business,  the  one  furnishing  capi- 
tal and  the  other  managing,  the  profits  to  be  divided  equally,  court  will 
construe  it  as  a  pattnership;  Burton  v.  United  States,  142  Fed.  62,  73 
C.  C.  A.  243,  where  in  execution  of  joint  enterprise  one  partner  deposits 
nonmailable  circular  in  mail  with  knowledge  of  other,  latter  causes  circular 
to  be  so  deposited  within  meaning  of  Rev.  Stats.,  §  3893 ;  Donald  v.  Guy, 
127  Fed.  232y  holding  where  pilots  formed  association  to  control  and  regpi- 
lat«  business,  and  association  owned  all  property  and  collects  all  fees,  and 
divides  earnings,  members  are  jointly  liable  for  negligence  of  one  member; 
H.  B.  Claflin  Co.  v.  Gross,  112  Fed.  388,  50  C.  C.  A.  300,  holding  writing 
whereby  two  members  of  firm  which  needed  money  took  in  two  others  who 
loaned  money  and  paid  them  weekly  salai;y,  and  provided  for  division  of 
assets  and  liabilities  at  end  of  certain  time,  constituted  partnership;  Flem- 
ing V.  Lay,  109  Fed.  954,  48  C.  C.  A.  748,  holding  where  several  tug  owners 
formed  association,  selecting  manager,  who  collected  earnings  and  divided 
profits  according  to  value  of  vessels,  association , was  partnership;  Rector 
V.  Robins,  74  Ark.  442,  86  S.  W.  669,  holding  en*oneous  instructions  that  if 
defendant  agreed  to  perform  services  for  firm  and  to  receive  one-third  of 
profits,  but  to  contribute  nothing  to  firm,  he  was  not  partner;  Nickolson  v. 
Kilbury,  83  Wash.  201, 146  Pac.  191,  holding  partnership  existed  where  two 
people  placing  their  money  together  and  working  in  common  carried  on 
hotel  business ;  Meehan  v.  Valentine,  145  U.  S.  618,  86  L.  Ed.  839,  12  Sup. 
Ct.  973,  holding  one  lending  money  to  partnership,  receiving  interest  and 
contingent  share  of  profits,  is  not  liable  as  a  partner;  Whiting  v.  Leakin, 
66  Md.  265,  7  Atl.  690,  declaring  that  capital  of  firm  may  consist  of  mere 
use  of  property  owned  by  one  partner. 

Distinguished  in  Drake  v.  Hall,  220  Fed.  908,  136  C.  C.  A.  471,  holding 
partners,  holders  of  patent  right,  agreeing  to  dissolve  partnership,  the 
surviving  partner  to  use  patent  and  divide  proceeds,  did  not  still  constitute 
them  partners;  Robinson  v.  Parker,  11  App.  D.  C.  140,  holding  although 
relationship  on  face  showed  partnership,  jury  could  not  disregard  declara- 
tions made  derogatory  of  this  relationship;  Steele  v.  Michigan  Buggy  Co., 
60  Ind.  App.  644,  95  N.  E.  439,  refusing  to  consider  it  a  partnership  where 
one  furnished  capital  and  the  other  labor,  under  agreement  to  divide 
equally. 

Effect  of  agreement  to  share  profits  to  create  partnership.    Note,  18 
L.  R.  A.  (N.  8.)  967,  969. 
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22  How.  334-341,  16  ^  Ed.  318,  BEBTHOLD  ▼.  McDONAIJ>. 

Wbaore  controversy  is  between  claimants  holding  equitable  titles  under 
confirmation  by  commissioners,  the  courts  have  right  to  go  behind  this  prims 
facie  title. 

Approved  in  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  309,  95  Pac.  798, 
holding  allottee  of  land,,  could,  after  removal  of  restriction  by  act  of  1904 
(33  Stat.  204,  c.  1402),  execute  deed  to  that  part  not  claimed  as  homestead; 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  57,  37  L.  Ed.  77,  13  Sup.  Ct.  221, 
holding  issuance  of  patent  to  one  not  equitably  entitled  to  it  does  not  pre- 
clude owner  of  equitable  title  from  enforcing  it;  Quinney  v.  Denney,  18 
Wis.  488,  holding  allottee  had  an  equitable  title,  and  subsequently  acquired 
patent  inured  to  his  transferee. 

Distinguished  in  dissenting  opinion  in  McHenry  v.  Nygaard,  72  Minn.  15, 
74  N.  W.  1109,  majority  holding  that  court  could  determine  the  rights  of 
the  parties  to  the  land,  although  no  patent  had  been  issued. 

Writ  of  error  —  Judgments  of  State  courts  reviewable  by  United 
States  Supreme  Court.    Note,  91  Am.  Dec.  197. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  522,  532. 

Miscellaneous.  Cited  in  Quinney  v.  Denney,  18  Wis.  488,  to  point  that 
allottee  had  an  equitable  title  and  subsequently  acquired  patent  inured  to 
transferee. 

22  How.  341-362,  16  K  Ed.  260,  BEY  ▼.  SIMPSON. 

Third  person,  indorsing  note  before  delivery,  is  an  original  promisor, 
guarantor  or  indorser,  according  to  the  understanding  of  the  parties  at  the 
time. 

Approved  in  Lamoille  County  Nat.  Bank  v.  Stevens'  Estate,  107  Fed.  247, 
holding  firm  note  separately  indorsed  by  one  partner  is  firm  obligation; 
Edmonston  v.  Ascough,  43  Colo.  57,  95  Pac.  314,  holding  verbal  promise  to 
/  one  signing  as  surety  releasing  him  from  liability  does  not  operate  to  ex- 
empt him  from  payment  of  note;  Chandler  &  Taylor  Co.  v.  Norwood,  14 
App.  D.  C.  367,  holding  person  may  be  sued  as  maker  in  one  count  and  as 
indorser  in  second  count ;  Toung  v.  Exchange  Bank,  152  Ky.  298,  Amu  Gas. 
1915B,  148,  153  S.  W.  446,  holding  accommodation  indorser  must  be  given 
notice  of  nonpayment  before  suit  will  lie ;  Keyser  v.  Warfield,  100  Md.  80, 
59  Atl.  190,  and  Keyser  v.  Warfield,  103  Md.  167,  63  Atl.  218,  both  holding 
where  plaintiff  and  intestate,  prior  to  delivery  of  note  executed  by  corpora- 
tion to  bank  for  discount,  and  before  name  of  payee  had  been  written 
therein  indorsed  note,  they  became  joint  makers;  Lumbermen's  Nat.  Bank 
V.  Campbell,  61  Or.  127,  121  Pac.  428,  holding  where  person  inadvertently 
appears  as  joint  maker,  he  is  not  entitled  to  demand  and  notice  of  non- 
payment as  indorser;  dissenting  opinion  in  Mulvane  v.  Sedgley,  63  Kan. 
121,  64  Pac.  1043,  majority  holding  where  relation  of  principal  and  surety 
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exists  between  mortgagor  and  purchaser  of  mortgaged  property  who  as- 
sumes mortgage  is  recognized,  and  action  against  principal  is  barred,  action 
against  surety  is  also  barred;  Good  v.  Martin,  95  U.  S.  94,  24  L.  Ed.  348, 
presuming  third  person  indorsing  note  before  delivery  to  be  surety  of 
maker;  Shepherd  v.  May,  115  U.  S.  511,  29  L.  Ed.  457,  6  Sup.  Ct.  121, 
holding  promise  of  vendee  to  pay  debt  secured  by  trust  deed  will  not,  with- 
out consent  of  creditor,  make  him  the  principal  debtor;  Miller  v.  Ridgely, 
22  Fed.  899,  holding  blank  indorsement  by  stranger  before  delivery  binds 
him  as  a  joint  maker  under  Federal  rule,  and  as  guarantor  under  rule  of 
Texas  and  Tennessee;  Nathan  v.  Sloan,  34  Ark.  527,  Good  v.  Martin,  1 
Colo.  167,  168,  170,  91  Am.  Dec.  707,  708,  709,  Good  v.  Martin,  2  Colo.  220, 
221,  222,  Melton  v.  Brown,  25  Fla.  463,  6  South.  212,  Walz  v.  Alback,  37 
Md.  409,  and  Bank  of  Jamaica  v.  Jefferson,  92  Tenn.  540,  36  Am.  St.  Rep. 
102,  22  S.  W.  212,  all  holding  ihdorsers  in  blank,  at  time  of  execution,  to 
be  joint  makers ;  German  Bank  v.  De  Shon,  41  Ark.  338,  holding  note,  pay- 
able to  maker  and  indorsed,  does  not  become  operative  until  negotiated; 
Pool  V.  Anderson,  116  Ind.  91,  1  L.  B.  A.  713,  18  N.  E.  446,  holding  one 
indorsing  non-negotiable  note  before  delivery  is  liable  as  surety  or  joint 
promisor;  Rogers  v.  Gibbs,  24  La.  Ann.  468,  holding  third  person  indorsing 
note  liable  as  surety;  Ives  v.  Bosley,  35  Md.  269.  6  Am.  Rep.  413,  and 
Roanoke  Grocery  etc.  Co.  v.  Watkins,  41  W.  Va.  790,  24  S.  E.  613,  both 
holding  that  indorser  in  blank  cannot  avoid  liability  of  joint  promisor 
unless  he  prove  a  different  understanding  of  all  the  parties;  Rothschild  v. 
Grix,  31  Mich.  153, 18  Am.  Rep.  173,  Moore  v.  Carr,  123  N.  C.  427,  31  S.  E. 
832,  Wade  v.  Creighton,  25  Or.  457,  36  Pac.  289,  and  Donohoe  K.  B.  Co.  v. 
Sav.  Bank,  13  Wash.  409,  411,  52  Am.  St.  Rep.  58,  60,  43  Pac.  360,  all 
holding  indorser,  before  utterance,  is  liable  as  an  original  promisor ;  Chad- 
dock  V.  Vanness,  35  N.  J.  L.  523,  525,  10  Am.  Rep.  261,  263,  Baker  v. 
Robinson,  63  N.  C.  192,  and  Hoffman  v.  Moore,  82  N;  C.  315,  all  holding 
same;  Greusel  ▼.  Hubbard,  51  Mich.  98,  47  Am.  Rep.  551,  16  N.  W.  249, 
holding  mutual  rights  of  parties  to  negotiable  paper  are  determined  by 
their  respective  positions  at  time  of  negotiation;  Buck  v.  Hutchins,  45 
Minn.  272,  47  N.  W.  809,  holding  third  person  placing  name  on  note  after 
delivery  is  an  indorser;  Johnston  v.  McDonald,  41  S.  C.  85,  19  S.  E.  66, 
holding  that  it  must  be  shown  that  indorsement  was  writteii  before  deliv- 
ery; Rivers  ▼.  Thomas,  1  Lea,  657,  27  Am.  Rep.  789,  holding  indorser  of 
past-due  note  liable  as  guarantor;  Harding  v.  Heirs  and  Creditors  of 
Waters,  6  Lea,  331,  333,  and  McGee  v.  Connor,  1  Utah,  96,  both  holdii^ 
third  person  indorsing  note  before  delivery  liable  as  guarantor;  Pratt  v. 
Conway,  148  Mo.  296,  49  S.  W.  1029,  holding  Assumption  of  mortgage  debt, 
by  grantee,  constitutes  him  the  principal  debtor;  Burton  v.  Hansford,  10 
W.  Va.  480,  484,  27  Am.  Rep.  574,  577,  holding  third  person  indorsing  note, 
is  bound,  according  to  original  understanding,  proved  by  parol  evidence; 
dissenting  opinion  in  State  v.  Funding  Board,  28  La.  Ann.  257,  declaring 
that  State,  in  putting  its  name  upon  the  back  of  the  bonds,  at  time  of  exe- 
cution, promised  unconditionally  to  pay  them. 


i 

22  How.  341-.362  NOTES  ON  U.  S.  REPORTS.  288 

Distinguished  in  Bank  of  British  North  America  v.  Ellis,  6  Sawy.  101, 
Fed.  Gas.  859,  holding  indorsement  is  presumed  to  have  been  made  after 
the  payee. 

Disapproved  in  Marks  v.  First  N.  Bank,  79  Ala.  562,  treating  accommo- 
dation indorser  as  a  regular  indorser;  Kealing  v.  Vansickle,  74  Ind.  538, 
89  Am.  Bep.  108,  holding  indorser,  before  delivery,  is  prima  facie  liable 
as  an  indorser. 

Promissory  note,  indorsement  by  one  not  a  party.    Note,  2  Am.  Bep. 

475. 
Indorsement  by  one  not  a  payee.    Note,  S  Am.  Dec.  573. 
Indorsement  in  blank,  of  a  promissory  note  by  a  person  other  than 

the  payee  or  holder.    Note,  29  Am.  Dec.  299. 
Liability  of  indorser  before  delivery.  '  Note,  18  L.  B.  A.  88,  36. 

Parol  evidence  is  admissible  of  drcmnstances  of  Indorsement  before  de- 
livery of  Instrument,  to  show  nature  of  transaction. 

Approved  in  Carter  v.  Long,  125  Ala.  289,  28  South.  77,  holding  parol 
is  admissible  to  show  nature  of  transaction  and  relation  of  indorser,  where 
person  other  than  payee  writes  name  on  back  of  note  at  its  inception ;  Kin- 
sel  V.  Wieland,  38  Col^.  299,  88  Pac.  154,  where  defense  was  defendant 
signed  after  maturity  and  for  accommodation  of  payee;  Haupt  v.  Vint, 
68  W.  Va.  663,  34  L.  B.  A.  (N.  S.)  518,  70  S.  E.  704,  where  the  question 
arose  as  to  who  indorsed  first;  Young  v.  Sehon,  53  W.  Va.  129,  44  S.  E. 
137,  holding  parol  evidence  admissible  to  show  relation  which  indorsers  of 
non-negotiable  note  bear  to  one  who  asserts  liability  against  them  on  such 
note ;  Fisk  v.  Res^,  19  Colo.  95,  34  Pac.  575,  admitting  parol  proof  to  show 
circumstances  under  which  persons  other  than  payee,  apparently  not  other- 
wise connected  with  note,  indorsed  it;  Atkinson  v.  Bennet,  103  Ga.  511, 
30  S.  E.  600,  Cady  v.  Shepard,  12  Wis.  643,  644,  and  Preston  v.  Gould,  64 
Iowa,  48,  19  N.  W.  835,  admitting  parol  evidence  to  show  order  and  lia- 
bility of  indorsers;  Way  v.  Butterworth,  108  Mass.  513,  holding  parol  evi- 
dence admissible  to  rebut  presumption  that  defendant  indorsed  note  at  time 
it  was  made ;  Farwell  v.  Ensign,  66  Mich.  604,  33  N.  W.  736,  holding  parol 
evidence  admissible  to  show  indorsers  were  accommodation  indorsers ;  Peter- 
son V.  Russell,  62  Minn.  223,  54  Am.  St.  Bep.  636,  29  L.  B.  A.  613,  64  N.  W. 
556,  holding  payee  is  authorized  to  write  dver  signature  of  third  person, 
indorsing  in  blank,  after  delivery,  the  contract  of  guaranty  in  full,  which 
will  take  the  case  out  of  the  statute  of  frauds;  Rivers  v.  Thomas,  1  Lea, 
651,  27  Am.  Bep.  785,  holding  parol  evidence  admissible  between  the  y)ar- 
ties  to  show  agreement  of  indorsement;  Morrison  Lumber  Co.  v.  Lookout 
Mt.  Hotel  Co.,  92  Tenn.  9,  20  S.  W.  292,  holding  same ;  Long  v.  Campbell, 
37  W.  Va.  674,  holding  no  understanding  between  maker  and  indorser  will 
avail  unless  payee  had  knowledge  thereof  before  delivery. 
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Distingnished  in  Harnett  v.  Holdredge,  73  Neb.  578,  119  Am.  St.  Rep. 
905,  103  N.  W.  280,  holding  parol  evidence  inadmissible  where  defendant 
indorsed  note  payable  to  maker,  to  show  a  special  custom;  Woodward  v. 
Foster,  18  Gratt.  212,  holding  parol  evidence  inadmissible  to  vary  legal 
liability  of  an  indorser. 

Disapproved  in  Randle  v.  Davis  Coal  etc.  Co.,  15  App.  D.  C.  359,  refusing 
to  allow  parol  evidence  that  agreement  between  parties  was  that  indorse- 
ment was  to  be  without  recourse ;  ,Metzerott  v.  Ward,  10  App.  D.  C.  524, 
holding  parol  evidence  is  inadmissible  to  show  that  one  of  four  makers 
signed  as  indorser,  when  note  does  not  indicate  this  fact  on  its  face. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  R.  0. 
2S1. 

Indonier  oi  note  before  delivery^  is  Joint  maker,  If  he  indorses  for  accom- 
modation of  maker,  and  as  bis  surety,  or  If  be  participated  In  tbe  considera- 
tion; bvt  mere  guarantor,  If  bis  Indorsement  is  on  subsequent  day,  and  pursuant 
to  an  azrangement  for  fnrtber  Indulgence  of  tbe  maker. 

Approved  in  Court  Valhalla  No.  16  F.  of  A.,  v.  Olson,  14  Colo.  App.  247, 
59  Pac.  884,  holding  where  defendant  signed  name  on  back  of  note  on 
payee's  false  representations  that  he  was  liable  on  bond,  defendant  was 
liable  as  joint  maker  and  not  as  indorser. 

Distinguished  in  Johnson  v.  Tully,  2  Ariz.  218,  12  Pac.  66,  holding  where 
transaction  is  none  other  than  ordinary  discount  by  payee  of  note  by  in- 
dorsement, payee  by  writing  name  on  back  becomes  indorser  and  entitled  to 
notice  of  demand  and  nonpajnnent. 

Indorser  signing  wltb  understanding  Indorsement  should  be  inoperative 
vntU  indorsed  by  payee  is  liable  as  second  Indorser. 

Approved  in  Heidenheimer  Bros.  v.  Blumenkom,  56  Tex.  313,  holding 
accommodation  indorser  at  inception  is  liable  only  as  indorser. 

Contribution  between  indorsers.    Note,  42  Am.  Dec.  403. 
Presumptive  order  of  liability  among  parties  to  bill  or  note.    Note, 
4  £.  R.  0.  550. 

22  How.  S62-364,  16  L.  Ed.  345,  JETEB  v.  HEWITT. 

Judgment,  confirming  Judicial  sale,  is,  in  Iiouisiana»  conclusive  where  tbe 
j^oper  notices  have  been  given. 

Approved  in  Nevada  Nickel  Syndicate  v.  National  Nickel  Co.,  103  Fed. 
398,  holding  mere  errors  in  decree  in  directing  manner  of  sale,  or  irregu- 
larities in  sale,  are  not  ground  for  setting  aside  after  confirmation  )iad 
upon  notice;  Stiles  v.  Samaniego,  3  Ariz.  56,  20  Pac.  610,  holding  where 
complaint  showed  that  defendant's  assignors  had  been  partners,  that  they 
had  made  general  assignments  to  defendant  of  their  individual  estate,  and 

also  of  partnership  aasetSi  partners  were  not  necessary  parties  to  bill  seek- 
V— le 
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ing  to  subject  certain  fund  of  individual  estate  of  one  partner  to  plaintiff's 
judgment  against  corporation;  Shoemaker  v.  Cincinnati,  68  Ohio  St.  612,  68 
N.  E.  2,  refusing  to  restrain  street  assessment  where  municipal  bond  issued 
to  pay  assessment  levied  under  similar  statute  had  been  previously  ad- 
judged valid  by  highest  court. 

Suitor  in  Circuit  Court  of  Louisiana,  seeking  to  question  a  Judicial  sale  in 
that  State,  is  bound -by  Louisiana  law  and  Judgments  of  her  courts. 

Approved  in  City  of  Defiance  v.  McGonigale,  150  Fed.  697,  80  C.  C.  A. 
425,  following  State  decision  to  effect  that  city  by  accepting  performance 
and  itself  performing  water  contract  for  several  years  estopped  to  ques- 
tion its  validity. 

Bes  Judicata  renders  white  that  whicb  is  lilack  and  straight  that  which  is 
crooked.  '  * 

Approved  in  City  of  Defiance  v.  McGonigale,  150  Fed.  697,  80  C.  C.  A. 
425,  holding  suit  testing  validity  of  contract  which  has  been  dismissed  on 
account  of  statute  of  limitations  will  be  res  adjudicata  as  to  contract ;  Wad- 
hams  V.  Gay,  73  111.  437,  holding  compromise  judgment  is  not  res  adjudi- 
cata ;  Howard  v.  Huron,  6  S.  D.  189,  26  L.  B.  A.  501,  60  N.  W.  806,  hold- 
ing judgment  by  default  conclusive. 

Distinguished  in  Brownsville  v.  Loa^e,  129  U.  S.  505,  32  L.  Ed.  784, 
9  Sup.  Ct.  331,  holding  aid  of  court  to  collect  judgment  should  not  be 
granted,  when,  from  facts  of  record,  they  rest  upon  no  cause  of  action. 

Effect  of  judgment  against  dead  person.    Note,  49  L.  B.  A.  158. 
Miscellaneous.    Miscited  in  Beard  v.  Beard,  21  Ind.  327. 

22  How.   364-380,   16  L.  Ed.   296^  ASPINWALL  y.   COMMISSIONEBS   OF 
DAVIESS  COUNTY. 

Neither  charter  of  railroad,  authorizing  counties  to  subscribe  for  stock, 
nor  vote  of  citizens  In  favor  of  subscription,  constitute  contract,  until  the  sub- 
scription is  actually  made  and  bonds  issued,  after  amendment  to  Constitution 
forbidding  them,  was  passed,  are  invalid.  % 

Approved  in  Wilkes  County  Commrs.  v.  Color,  180  U.  S.  531,  45  L.  Ed» 
655,  21  Sup.  Ct.  467,  holding  recital  in  municipal  bonds  of  wrong  acts  as 
authority  for  issuance  does  not  preclude  holder  from  showi^  power  to 
issue  ind^endently  of  such  act;  Truman  v.  Inhabitants  of  Town  of  Har- 
mony, 198  Fed.  560,  holding  defense  of  innocent  holder  is  not  open  to  one 
holding  bonds  of  municipality,  void  on  account  of  exceeding  limit  of  in- 
debtedness; Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  912,  under 
South  Dakota  constitution  as  amended  in  1902,  city  could  not  issue  water 
bonds  on  note  taken  before  amendment  under  statute  providing  that  ma- 
jority of  electors  should  be  determined  by  vote  for  mayor  at  preceding 
city  election;  State  v.  Board  of  Commrs.  of  Clinton  County,  166  Ind.  180> 
184,  76  N.  E.  991,  993,  holding  railroad  having  constructed  road  was  not 


291    ASPINWALL  v.   COMMRS.  OF  DAVIESS   CO.    22  How.  364-380 

entitled  to  mandamus  against  county  for  collection  of  donation ;  Whitney  ▼• 
Kentucky  etc.  Ry.  Co.,  110  Ky.  958,  63  S.  W.  26,  holding  under  Const.,  §  ]  79, 
county  could  not  Tote  railroad  subscription  though  vote  taken  in  pursu- 
ance of  tfct  passed  prior  to  adoption  of  Constitution;  Cooper  Hospital  v. 
Camden,  68  N.  J.  L.  700,  54  Atl.  423,  holding  charter  of  Cooper  Hospital 
of  March  24,  1875,  did  not  carry  exemption  from  taxation  until  considera- 
tions of  grant  were  accepted;  Wadsworth  v.  Supervisors,  102  U.  S.  536, 
537,  538,  26  L.  Ed.  222,  223,  following  rule;  Moran  v.  Commissioners,  2 
Black,  725,  17  L.  Ed.  845,  holding  county  estopped  to  deny  regularity  of 
bonds,  reciting  proper  facts ;  Norton  v.  Shelby  Co.,  118  U.  S.  452,  30  L.  Ed. 
189,  6  Sup.  Ct.  1131,  after  new  Constitution  went  into  effect,  no  ratifica- 
tion of  subscription  could  be  made  without  the  consent  of  three-fourths 
of  the  voters ;  Concord  v.  Robinson,  121  U.  S.  171,  30  L.  Ed.  888,  7  Sup. 
Ct.  940,  holding,  subscriptions  voted  prior  to  constitutional  amendment> 
could  be  completed  afterward;  Norton  v.  Brownsville,  129  U.  S.  490,  32 
L.  Ed.  778,  9  Sup.  Ct.  326,  holding  power  to  issue  bonds,  not  acted  upon^ 
is  subject  to  Constitution  subsequently  passed;  McKittrick  v.  Arkansas 
Central  Ry.  Co.,  152  U.  S.  495,  38  L.  Ed.  627,  14  Sup.  Ct.  669,  and  Nelson 
V.  Haywood  Co.,  87  Tenn.  789,  790,  4  L.  R.  A.  655,  11  S.  W.  887,  holding 
enabling  act  had  no  force  after  the  adoption  of  the  State  Constitution; 
Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  666,  40  L.  Ed.  845,  16  Sup. 
Ct.  710,  where  railway  charter  gives  general  power  to  consolidate,  legis- 
lature may  forbid  consolidation  with  parallel  lines;  Wadsworth  v.   St. 
Croix  Co.,  4  Fed.  384,  although  a  majority  of  votes  were  for  bonds,  still 
their  issue  lay  in  discretion  of  supervisors;  Fidelity  Trust  etc.  Co.  v.  Law- 
rence Co.,  92  Fed.  580,  34  C.  C.  A.  553,  holding  new  Constitution  repealed 
inconsistent  statute  by  implication ;  People  v.  Commissioners  of  Pueblo  Co., 
2  Colo.  366,  Cumberland  A  0.  R.  R.  Co.  v.  County  Court,  10  Bush,  612, 
State  V.  Wilson,  67  Mo.  453,  458,  462,  467,  State  v.  Chappell,  74  Mo.  350, 
and  Lizt  v.  Wheeling,  7  W.  Va.  522,  525,  all  holding  that  until  subscrip- 
tion is  made,  the  vote  authorizing  it  goes  for  nothing;  State  v.  Dawson, 
16  Ind.  42,  holding,  if  charter  was  not  accepted  prior  to  the  taking  effect 
of  the  Constitution,  it  could  not  be  afterward ;  McPherson  v.  Foster  Bros., 
43  Iowa,  61,  70,  22  Am.  Bep.  225,  233,  deciding  that  holder  of  bond<3  is- 
sued in  excess  of  constitutional  limit  cannot  recover  amount  paid  there- 
for; Union  Pacific  R.  R.  Co.  v.  Commissioners,  6  Kan.  272,  273,  holding 
county^  by  voting    to  subscribe  for  stock,   does  not  create  a  contract; 
Chicago  etc.  R.  R.  Co.  v.  Commissioners,  38  Kan.  607,  16  Paci  836,  hold- 
ing that  subscription  made  and  accepted  creates  a  contract;  Agawam  Nat. 
Bank  v.  South  Hadley,  128  Mass.  506,  and  Rich  v.  Errol,  51  N.  H.  361, 
holding  lender  could  not  recover  money  borrowed  by  town  in  an  unau- 
thorised manner ;  Musgrove  v.  Vicksburg  &  N.  R.  R.  Co.,  50  Miss.  683,  hold- 
ing that  repeal  of  authorizing  act  terminates  all  proceedings  under  it; 
Wafmer  v.  Meety,  69  Mo.  151,  holding  that  privilege  of  having  subscrip- 
tions by  County  Courts  was  not  a  vested  right;  Well  v.  Qreene  County, 
69  Mo.  285,  in  action  on  county  bondS|  petition  must  state  every  essential 
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element  of  power  given ;  Kittle  v.  De  Lamater,  3  Neb.  336,  holding  repeal 
of  authority  of  county  to  subscribe  for  railroad  stock  valid  as  to  future 
subscriptions;  Commrs.  v.  Call,  123  N.  C.  322,  44  L.  &.  A.  256,  31  S.  E. 
485,  holdi^  county  bond,  reciting  act  authorizing,  is  notice  to  holder; 
Lafayette  etc.  R.  R.  Go.  v.  Oeiger,  34  Ind.  215,  ai^endo;  dissenting  opin- 
ion in  Chicago  City  Ry.  Co.  v.  People,  73  111.  556,  majority  holding  pro> 
hibition  against  special  privileges  is  not  .a  limitation  upon  power  of  muni- 
cipality to  fix  conditions  for  railroad  organized  under  special  charter, 
previously  granted  to  oi>erate  its  road. 

Distinguished  in  County  of  Moultrie  v.  Rockingham  etc.  Savings  Bank, 
92  U.  I§.  635,  23  L.  Ed.  633,  and  Cumberland  &  O.  R.  R.  Co.  v.  County 
Court,  10  Bush,  574,  where  the  contract  was  made  before  the  authority 
to  make  it  was  annulled ;  Young  v.  Township  of  Clarendon,  26  Fed.  808, 
where  bonds  were  actually  issued  and  placed  in  escrow,  the  township  had 
complied  with  requisites;  Atlanta  v.  Gate  City  Gas  Light  Co.,  71  Ga.  123, 
holding  company  legally  chartered  before,  but  not  organized  until  after, 
adoption  of  new  Constitution  does  not  require  a  new  charter;  People  v. 
Logan  Co.,  63  111.  388,  where  Constitution  expressly  saved  all  subscrip- 
tions voted  before  its  adoption;  Kimball  v.  Rosendale,  42  Wis.  414,  24 
Am.  Bep.  424,  holding  act  purporting  to  legalize  proceedings  to  collect  tax 
is  invalid,  as  the  constitutional  amendment  took  away  that  right;  dissent- 
ing opinion  in  Commissioners  v.  Call,  123  N.  C.  331,  44  L.  B.  A.  259,  31 
S.  E.  488,  majority  holding  county  bond  reciting  authorizing  act  is  notice 
to  holder. 

Mi^nicipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  670. 

Authority  of  public  officer  to  complete  bond  issue  after  repeal  of  stat- 
ute authorizing  issue.    Note,  Ann.  Gas.  1916E,  406. 

22  How.  380-392,  16  L.  Ed.  S49,  OOILVIE  ▼.  KNOX  IK8UBANCE  OO. 

Equity  can  compel  payment  of  unpaid  rabscrlptlona  of  stock  of  Insolvent 
corporation  on  bill  by  Judgment  creditor. 

Approved  in  Union  City  Lumber  Co.  ▼.  Traverse  City  etc.  Ry.  Co.,  170 
Mich.  228,  136  N.  W.  472,  holding  suit  will  lie  against  company  receiving 
stock  in  return  for  services,  and  paying  nothing  for  same,  where  it  does 
not  show  that  said  stock  shall  be  considered  full  paid ;  Hawkins  v.  Donner- 
berg,  40  Or.  104,  66  Pac.  693,  holding  corporate  creditors  cannot  enforce 
stockholders'  liability  for  unpaid  subscriptions  to  capital  stock  aiter  cor- 
poration's right  to  collect  such  subscriptions  is  barred;  Sanger  v.  Upton, 
91  U.  S.  62,  23  L.  Ed.  223,  and  Wilbur  v.  Stockholders,  29  Fed.  Cas.  1189, 
holding  assignee  could  sue  for  unpaid  subscriptions;  Terry  v.  Anderson, 
95  U.  S.  636,  24  L.  Ed.  367,  and  Holmes  v.  Sherwood,  3  McCrary,  408,  16 
Fed.  728,  holding  unpaid  subscriptions  inure  to  benefit  of  creditors;  Lane's 
Appeal,  105  Pa.  St.  63,  51  Am.  B^.  169,  holding  same;  Carey  v.  Nagle,  2  . 
Abb.  (U.  S.)  159,  2  Biss.  247,  Fed.  Cas.  2403,  holding  that  bankruptcy  of  / 
company  is  no  defense  to  action  by  assignee  of  note  given  for  premium 
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on  policy;  In  re  Republic  Ins.  Co.,  3  Biss.  457^  Fed.  Cas.  llJ04y  and  Pay- 
son  V.  Stoever,  2  Dill.  432,  Fed.  Cas.  10,863,  holding  bankraptcy  court  can 
make  a  call  on  stockholders  of  bankrupt  corporation  for  unpaid  subscrip- 
tions ;  Myers  v.  Seeley,  10  Bank.  Reg.  413,  17  Fed.  Cas.  1119,  holding  that 
assignee  in  bankruptcy  of  a  corporation  may  make  an  assessment,  under 
order  of  court,  on  unpaid  shares ;  In  re  Glen  Iron  Works,  17  Fed.  327,  hold- 
ing unpaid  subscriptions  of  insolvent  corporation  are  subject  to  writs  of 
attachment;  Newberry  v.  Robinson,  36  Fed.  842,  .holding  administratrix 
recovering  judgment  may  sue  thereon  out  of  the  State;  Fumald  v.  Glenn, 
56  Fed.  375,  holding  assessment  on  unpaid  stock,  though  larger  than  nec- 
essary to  pay  debts,  is  no  invasion  of  stockholder's  absolute  right;  New 
York  Life  Ins.  Co.  v.  Beard,  80  Fed.  67,  holding  that  to  avoid  multiplicity 
of  suits,  a  bill  in  equity  may  be  maintained  to  enforce  double  liability  of 
stockholders;  Morrison  v.  Savage,  56  Md.  144,  holding  subscriber  bears  no 
fiduciary  relation,  and  a  discharge  of  bankruptcy  relieves  his  liability  on 
unpaid  stock;  Shockley  v.  Fisher,  75  Mo.  ^02,  holding  unpaid  stock  sub- 
scriptions are  corporate  assets,  and  assignable;  Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  13  Wis.  61,  holding  judgment  creditor  of  corporation  may 
have  receiver  appointed,  to  whom  stockholders  must  pay  capital  stock; 
Scovill  V.  Shaw,  4  Cliff.  567,  Fed.  Cas.  12,552,  holding  claim  was  barred 
by  statute  of  limitations ;  McLoughlin  v.  Upton,  2  Wyo.  43,  arguendo. 

Distinguished  in  Pickering  v.  Townsend,  118  Ala.  358,  23  South.  708, 
holding  where  stock  subscription  paid  for  by  transfer  of  property  at 
grossly  inadequate  price  creditor  may,  on  insolvency  of  corporation,  main- 
tain bill  to  compel  payment  of  difference  between  par  value  and  reasonable 
value  of  proi>erty. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Bap.  810,  814,  815,  825. 

Enforcement  of  stockholder's  liability.    Note,  31  Am.  Bep.  89,  90. 

Power  of  courts  to  compel  payment  of  snbscriptions,  and  levy  and  pay- 
ment of  assessments  at  instance  of  creditors  of  insolvent  corpora- 
tions.   Note,  100  Am.  Dec.  553,  555. 

Equity  jurisdiction  to  enforce  unpaid  stock  subscription.  Note,  46 
L.  E.  A.  (N.  S.)  440,  446,  449,  450. 

Stockholders,  having  organized  corporation  and  conducted  it  for  number 
of  years,  cannot,  after  investment  is  found  unprofitable,  set  up  defense,  against 
creditors,  that  subscriptions  were  obtained  by  misrepresentation. 

Approved  in  Lauraglenn  Mills  v.  Buff,  57  S.  C.  57,  35  S.  E.  388,  holding 
in  action  by  creditor  of  corporation  to  enforce  stockholders'  statutory  lia- 
bility, latter  cannot  set  off  debt  due  by  corporation  to  himself;  Gordon  v. 
Ctunmings,  78  Wash.  525,  139  Pac.  494,  holding  belief  of  those  buying 
stock  that  it  was  fully  paid  for  and  nonassessable  is  not  a  defense  to  action 
by  receiver  of  insolvent  corporation  for  unpaid  subscription ;  Hart  v.  Globe 
Ins.  Co..  113  Fed.  336,  arguendo;  Upton  v.  Tribilcock,  91  U.  S.  48,  50,  23 
Is.  Ed.  205,  206,  and  Upton  v.  Hansbrough,  3  Biss.  426,  427,  Fed.  Cas. 
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16,801,  holding  misrepresentation  of  nonassessability  of  stock  no  defense 
to  action  for  subscription;  Chubb  v.  Upton,  95  U.  S.  668,  2d  L.  Ed.  524; 
Latimer  v.  Bard,  76  Fed.  542,  and  Clay  Co.  v.  Harvey,  9  Utah,  509,  35  Pae. 
512,  holding  stockholder  cannot  defend  ag^st  claim  for  'subscription  by 
alleging  irregularity  of  oi^anization ;  In  re  Kepublic  Ins.  Co.,  3  Biss.  459, 
Fed.  Cas.  11,704,  that  company  has  fraudulently  retired  a  portion  of  its 
stock  does  not  relieve  stockholders  from  calls;  Upton  v.  Englehart,  3  Dill. 
.  503,  Fed.  Cas.  16,800,  and  Weisiger  v.  Ice  M.  Co.,  90  Va.  798,  20  S.  E.  362, 
holding    fraudulent    contract    to    purchase    shares    must    be    repudiated 
promptly  or  it  will  be  binding  as  against  creditors;  Morrison  v.  Price,  23 
Fed.  221,  holding  defense  that  increase  of  capital  was  illegal  did  not  re- 
lieve stockholder  from  liability;  Scott  v.  Latimer,  89  Fed.  852,  858,  33 
C.  C.  A.  1,  holding  subscriptions  induced  by  fraud  cannot  be  rescinded, 
where  subscriber  acts  as  stockholder  for  some  time,  though  in  ignorance 
of  the  fraud ;  Bartol  v.  Walton,  92  Fed.  21,  and  Martin  v.  South  Salem/Land 
Co.,  94  Va.  39,  61,  26  S.  E.  593,  598,  holding  that  stockholder  suing  for 
rescission  of  subscription  on  ground  of  fraud,  after  insolvency  of  corpora- 
tion, must  show  diligence;  Jones  v.  Arkansas  Mechanical  etc.  Co.,  38  Ark. 
25,  declaring  that  assets  of  a  corporation  are  a  trust  fund  for  payment 
of  its  debts ;  Harmon  v.  Page,  62  Cal.  458,  holding  equity  will  compel  stock- 
holder to  pay  capital  stock  for  benefit  of  creditor  of  insolvent  corpora- 
tion ;  Scovill  V.  Thayer,  105  U.  j6.  154,  26  L.  Ed.  973,  and  Union  Mut.  Life 
Ins.  Co.  V.  Frear  Stone  Mfg.  Co.,  97  111.  550,  87  A21L  Eep.  136,  holding 
agreement  of  shareholders  that  stock  be  nonassessable  is  void  as  to  credi- 
tors; Duffield  V.  Bamum  Wire  etc.  Works,  64  Mich.  301,  31  N.  W.  313, 
court  deciding  as  to  whether  money  paid  for  stock 'could  be  recovered  be- 
cause of  fraud;  American  Ins.  Co.  v.  Kuhlman,  €  Mo.  App.  525,  holding 
misrepresentations  of  agent  no  defense,  unless  made  with  sanction  of  prin- 
cipal; Wetherbee  v.  Baker,  35  N.  J.  Eq.  512,  holding  allowance  of  credit  of 
fifty  per  cent  on  subscriptions  was  invalid,  and  that  stockholders  were 
Jiable  for  whole  amount  appearing  in  certificate  of  organization;  South 
Bend  Toy  Mfg.  Co.  v.  Pierre  Fire  etc.  Ins.  Co.,  4  S.  D.  179,  56  N.  W.  99, 
holding  creditors  of  corporation  have  right  of  priority  of  payment  over 
any  stockholder;  Mathis  v.  Pridham,  1  Tex.  Civ.  App.  86,  20  S.  W.  102,3, 
that  subscription  was  procured  by  misrepresentation  is  no  defense  against 
creditors;  Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  416,  holding  lien  on  prop- 
erty of  joint-stock  company,  when  paid  by  one  stockholder,  is  extingui»hed 
as  to  creditors;  Vanderwerken  v.  Glenn,  85  Va.  32,  6  S.  E.  807,  holding 
decree  against  corporation  binds  stockholders,  though  not  personally  j'kar- 
ties;  dissenting  opinion  in  Sawyer  v.  Menominee  Loan  &  B.  Assn.,  103 
Mich.  237,  61  N.  W.  524,  majority  holding  party  had  right  to  have  con- 
tract construed  in  light  of  by-laws  as  represented  to  him;  Ogilvie  v.  Knox 
Ins.  Co.,  2  Black,  540,  17  L.  Ed.  349,  reciting  history  of  litigation. 

Distinguished  in  Florida  Land  etc.  Co.  v.  Merrill,  52  Fed.  80,  2  C.  C.  A. 
629,  no  creditor  has  such  interest  in  proceeds  of  stock  fraudulently  sold 
by  bank  as  would  prevent  restitution,  and  Merrill  v.  Florida  Land  etc.  Co., 
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60  Fed.  21,  8  C.  C.  A',  444,  holding  same;  Newton  Nat.  Bank  v.  Newbegin, 
74  Fed.  139,  S3  L.  R.  A.  736,  20  C.  C.  A.  339,  holding  subscription  procured 
through  fraud  could  be  rescinded,  after  insolvency  of  corporation,  where 
there  was  no  laches;  Erskine  v.  Peck,  13  Mo.  App.  283,  one  surrendering 
stock  issued  for  nothing  as  "full  paid''  is  not  liable  to  one  becoming  credi- 
tor subsequent  to  surrender. 

Repudiation  of  stock  subscription  for  fraud.    Note,  44  Am.  St.  Bep. 
944. 

Rescission  for  fraud  or  misrepresentation  in  procuring  subscription 
to  stock.    Note,  33  L.  R.  A.  728. 

Fraud  as  ground  of  relief  from  subscription  to  stock  after  insolvency 
of  corporation.    Note,  31  L.  R.  A.  (N.  8.)  902. 

Equity,  at  Buggestlon  of  either  party  to  creditor's  suit,  that  corporation  la 
insolTcnt,  may  appoint  receiver. 

Approved  in  United  States  Shipbuilding  Co.  v.  Conklin,  126  Fed.  135, 
60  C.  C.  A.  680,  holding  Federal  court  may,  at  suit  of  mortgage  bondholders 
and  stockholders  of  insolvent  corporation  who  have  lien  on  its  property 
by  express  contract,  appoint  receiver  as  provided  by  N.  J.  Rev.  Stats.  1896, 
c.  298,  §§  65,  66;  Wright  v.  Merchants'  Nat.  Bank,  1  Flipp.  569,  Fed.  Cas. 
18,084,  holding  that  banking  act  did  not  take  away  power  of  court  to  ap- 
point receiver  upon  a  judgment  creditor's  bill;  Fink  v.  Patterson,  21  Fed. 
609,  holding  equity  can  appoint  receiver  to  administer  assets  for  benefit  of 
creditors. 

It  ifl  not  necessary  that  aU  crediton  or  shareholden  he  parties  to  credi- 
toi^  taUl  against  corporation. 

Approved  in  Edwards  v.  Schillinger,  245  111.  243,  137  Am.  St.  Rep.  308, 
S3  L.  R.  A.  (N.  8.)  895,  91  N.  E.  1052,  holding  equity  will  set  aside  divi- 
dend fraudulently  declared  and  applied  on  unpaid  subscriptions  of  stock- 
holders; Winterhaler  v.  Hoffman,  119  La.  128,  43  South.  981,  refusing  to 
allow  receiver  of  insolvent  corporation  to  join  forty  shareholders  in  suit 
for  unpaid  surecription;  Mountain  Lake  Land  Co.  v.  Blair,  109  Va.  155, 
63  S.  E.  764,  and  Williams'  Exr.  v.  Chamberlain,  123  Ky.  159,  94  S.  W.  31, 
both  holding  all  stockholders  need  not  be  joined  in  action  by  creditors  for 
unpaid  subscription;  Hatch  v.  Dana,  101  U.  S.  211,  213,  25  L.  Ed.  886,  887, 
Holmes  v.  Sherwood,  3  McCrary,  410,  16  Fed.  729,  Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  116,  3  Am.  St.  Rep.  804,  7  Pac.  73.  and  Brundaffe  v.  Monu- 
mental etc.  Mining  Co.,  12  Or.  325,  328,  7  Pac.  316,  317,  all  holding  credi- 
tors need  not  make  all  the  stockholders  defendants;  Swan  L.  &  C.  Cattle 
Co.  V.  Frank,  148  U.  S.  611,  87  L.  Ed.  580,  13  Sup.  Ct.  694,  holding  that 
corporation  is  an  indispensable  party  to  a  bill  affecting  its  rights  and  lia- 
bilities; Marsh  v.  Burroughs,  1  Wood,  467,  Fed.  Cas.  9112,  holding  judg- 
ment creditor  may  alone  file  bill  against  person  holding  property  of  debtor; 
First  Nat.  Bank  of  Hannibal  v.  Smith,  6  Fed.  216,  holding  corporation 
a  necessary  party  to  a  suit  for  collecting  moneys  due  for  unpaid  assess- 
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ment;  Glenn  v.  Dorsheimer,  23  Fed.  697,  698,  holding ^stat^te  of  limitations 
runs  in  favor  of  stockholders  from  time  corporation  ceased  business;  Hall 
V.  Klinck,  25  S.  G.  353,  60  A21L  Bep.  508,  holding  single  creditor  might 
bring  action  against  one  stockholder  and  recover  sixty  per  cent  of  par 
value  of  his  shares ;  BichmoQd  v.  Irons,  121  U.  S.  45,  30  L.  Ed.  870,  7  Sup. 
Ct.  795,  and  Bowker  v.  Hill,  115  Fed.  531,  both  arguendo. 

Equitable  remedy  to  subject  choses  in  action  to  judgment  after  re- 
turn of  no  property  found.    Note,  63  L.  B.  A.  699. 

Miscellaneous.  Cited  in  Putnam  v.  New  Albany,  4  Hiss.  371,  Fed.  Cas. 
11,481,  holding  creditor  obtaining  judgment  in  State  court  against  corpora- 
tion may  file  bill  in  national  court,  if  citizenship  of  parties  confers  juris- 
diction. 

22  How.  892-406,  16  L.  Ed.  353,  UNITED  STATES  ▼.  TESOmCAKBB. 

Mexican  archives,  comprising  records  of  the  departmental  assembly,  may 
be  consulted  by  court  though  not  made  formal  proof  in  case. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  73  C.  C.  A.  285, 
admitting  rules  of  Internal  Bevenue  Department  in  prosecution  for  de- 
frauding government  of  tax  on  distilled  liquors;  Smith  v.  Shakopee,  103 
Fed.  241,  44  C.  C.  A.  1,  holding  admiralty  court  takes  judicial  notice  of 
lighthouse  board  regulations  prescribing  number  and  kinds  of  lights  on 
drawbridges;  Wilkins  v.  United  States,  96  Fed.  841,  37  C.  C.  A.  588,  hold- 
ing courts  take  judicial  notice  of  regulations  of  executive  department  made 
in  pursuance  of  congressional  authority;  Prather  v.  United  States,  9  App. 
D.  C.  93,  holding  court  will  take  judicial  notice  of  regulations  of  commis- 
sioner of  internal  revenue,  to  determine  whether  tax  on  oleomargarine  has 
been  avoided ;  Caha  v.  United  States,  152  U.  S.  222,  88  L.  Ed.  419,  14  Sup. 
Ct.  517,  holding  courts  will  judicially  notice  regulations  .of  a  department 
of  government;  Kirby  v.  Lewis,  39  Fed.  77,  holding  court  could  consult 
official  reports  relating,  to  swamp-lands,  though  not  made  formal  proof  in 
the  case;  Davison  v.  Gibson,  56  Fed.  446,  5  C.  G.  A.  543,  where  court  ju- 
dicially noticed  public  laws  of  an  Indian  tribe;  dissenting  opinion  in 
Boston,  C.  &  M.  B.  B.  Co.  v.  Boston  L.  B.  B.  Co.,  65  N.  H.  461,  23  Atl. 
541,  declaring  that  lease  was  a  matter  of  general  knowledge,  and  formal 
proof  of  its  existence  was  unnecessary;  Bichmond  Union  Passenger  By. 
Co.  V.  Bichmond  etc.  B.  Co.,  96  Va.  674,  32  S.  E.  788,  taking  judicial  no- 
tice that  maintenance  of  gates  and  a  flagman  at  crossings  diminishes 
danger  of  accidents;  Owen  v.  Presidio  Min.  Co.,  6J  Fed.  18^  9  C.  C.  A.  338, 
arguendo. 

Distinguished  in  dissenting  opinion  in  People  v.  Michigan  Cent.  B.  Co., 
145  Mich.  154,  108  N.  W.  777,  majority  holding,  in  suit  by  State  to  collect 
taxes  from  corporation;  reports  of  corporation  to  State  must  be  judicially 
noticed. 

In  absence  of  recorded  title  and  satisfactory  proof  of  possession,  proof  of 
genuineness  of  official  signatures  to  grant  is  insufficient. 
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Approved  in  Whitney  v.  United  States,  181  U.  S.  110,  45  L.  Ed.  77S,  21 
Sup.  Ct.  568,  rejecting  claim  to  Estancia  grant  in  New  Mexico;  United 
States  V.  Ortiz,  176  U.  S.  426,  44  L.  Ed.  531,  20  Sup.  Ct.  468,  holding  ap- 
plicant for  confirmation  of  Mexican  grant  has  burden  of  proving  existence, 
regularity  and  archive  record  of  grant;  United  States  v.  Pico,  22  How. 
416,  16  L.  Ed.  359,  and  United  States  v.  VaUejo,  22  How.  422,  16  L.  Ed. 
360,  remanding  case  for  farther  evidence,  where  no  record  of  grant  or 
certificate  was  fonnd,  but  both  papers  came  from  hands  of  claimants; 
United  States  v.  Knight,  1  Black,  252,  17  L.  Ed.  80,  to  maintain  title  by 
means  of  secondary  evidence  claimant  must  show  that  grant  was  recorded ; 
Romero  v.  United  States,  1  Wall.  742,  745,  17  L.  Ed.  633,  and  Bouldin  v. 
Phelps,  12  Sawy.  327,  30  Fed.  569,  refusing  to  confirm  grant  in  absence  of 
recorded  title,  though  parol  evidence  of  grant  was  very  strong;  Owen  v. 
Presidio  Min.  Co.,  61  Fed.  11,  9  C.  C.  A.  338,  hofding  evidence  insufficient 
to  establish  execution  of  grant;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  640, 
647,  holding  no  title  was  conveyed  in  the  absence  of  an  actual  survey  and 
the  filing  of  a  copy  of  it;  "Davis  v.  California  Powder  Works,  84  Cal.  625, 
24  Pac.  389,  in  absence  of  recorded  title,  a  gn^«nt  can  only  be  proved  by 
the  clearest  evidence;  United  States  v.  Flint,  4  Sawy.  66,  Fed.  Cas.  15,121, 
to  point  that  after  case  reacheft  Supreme  Court  it  may  be  remanded  for 
farther  proof  of  claim;  VaUejo  v.. United  States,  28  Fed.  Cas.  926,  constru* 
ing  grant  conditional  on  erection  of  mill. 

Distingoished  in  United  States  v.  Augnisola,  1  Wall.  357,  17  L.  Ed.  615, 
and  United  States  v.  Yorba,  1  Wall.  422,  17  L.  Ed.  637,  holding  where  pre- 
liminary proceedings  have  been  produced  irom  archives,  objections  to 
sufficiency  of  proof  of  grant  must  be  taken  in  court  below. 

22  Bow.  406-416^  16  U  Ed.  357,  X7NITEX>  STATES  ▼.  FIOO. 

In  absence  of  recorded  title,  other  evidence  Is  InsuAdent  to  estabUih 


Approved  in  United  States  v.  Ortiz,  176  U.  S.  426,  44  L.  Ed.  531,  20  Sup. 
Ct.  468,  holding  applicant  for  confirmation  of  Mexican  grant  has  burden 
of  proving  existence,  regularity  and  archive  record  of  grant;  Bouldin  v. 
Phelps,  12  Sawy.  327,  30  Fed.  569,  refusing  to  confirm  gn^«nt  in  absence  of 
recorded  title;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  647,  holding  no 
title  was  conveyed  in  the  absence  of  an  actual  survey  and  the  filing  of  a 
<?opy  of  it;  United  States  v.  Flint,  4  Sawy.  67,  Fed.  Cas.  15,121,  to  point 
that  after  case  reaches  Supreme  Court  it  may  be  remanded  for  further 
proof  of  claims;  Mora  v.  Nunez,  7  Sawy.  461,  10  Fed.  638,  and  United 
States  V.  Pico,  27  Fed.  Cas.  531,  as  having  reversed  decree  of  District 
Court  confirming  Moquelemos  grant. 

22  How.  416-422,  16  L.  Ed.  369,  XJNITED  STATES  ▼.  VALLEJO. 

Possession  of  parties,  in  absence  of  record  evidence^  is  insolllcient  to  sop- 
port  grant. 
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Approved  in  Bouldin  v.  Phelps,  12  Sawy*  327,  30  Fed.  569,  refusing  to 
confirm  grant  in  absence  of  recorded  title;  Muse  v.  Arlington  Hotel  Co.,* 
68  Fed.  642,  647,  holding  no  title  was  conveyed  in  the  absence  of  an  actual 
survey  and  the  filing  of  a  copy  of  it;  United  States  v.  Flint,  4  Sawy.  67, 
Fed.  Cas.  15,121,  to  point  that  after  case  reaches  Supreme  Court  it  may 
be  remanded  for  further  proof  of  claim. 

22  How.  422-436,  16  L.  Ed.  387,  THOMPSON  v.  LESSEE  OF  OABBOLL. 

Under  charter  of  Waslilngton,  it  is  not  condition  to  validity  of  sale  of  un- 
improved lands  for  taxes  tbat  personal  estate  should  have  first  been  exhausted 
by  distress. 

Approved  in  Hadley  v.  Hadley,  114  Tenn.  171,  87  S.  W.  '254,  upholding 
Acts  1897,  c.  1,  p.  5,  as.  enacted  in  1899,  1901,  and  1903,  under  which  lien 
for  taxes  assessed  to  life  tenant  attaches  to  interest  of  remainderman; 
Ward  V.  Commissioners,  12  Mont.  39,  29  Pac.  662,  holding,  under  statute, 
tax  collector  was  not  required  to  sell  personalty  before  proceeding  to  sell 
realty. 

Whether  "may"  imposes  a  discretionary  or  imperative  duty  depends  on 
context  of  statute  showing  intent  of  legislature. 

Approved  in  Ouachita  Power  Co.  v.  Donaghey,  106  Ark.  55,  Ann.  Oas. 
1916A,  447,  152  S.  W.  1014,  holding  power  of  board  of  commissioners  to 
issue  license  was  discretionary,  and  not  subject  to  writ  of  mandate;  Hall 
V.  Wabash  R.  R.  Co.,  80  Mo.  App.  471,  holding  use  of  word  **may"  in 
instruction  as  to  interest  on  damages  was  not  mandatory  on  jury  to  allow 
interest;  Harrison  v.  Wissler,  98  Va.  599,  36  S.  E.  983,  holding  under 
Code,  §  3214,  circuit  judge  is  not  prohibited  from  suing  in  Circuit  Court 
of  any  county  or  corporation  in  his  own  circuit;  United  States  v.  Thoman, 
156  U.  S.  359,  89  L.  Ed.  462,  15  Sup.  Ct  380,  holding  provision  that 
surplus  of  revenues  of  parishes  be  applied  to  indebtedness  of  former 
years  was  not  mandatory  and  created  no  contract  right  in  creditor;  Santa 
Cruz  Rock  Pavement  Co.  v.  Heaton,  105  Cal.  165,  38  Pac.  694,  construing 
"may"  statute  to  be  permissive;  also  in  Oilmore  v.  Utica,  121  N.  T.  569» 
24  N.  E.  1011,  Deane  v.  Willamette  Bridge  Co.,  22  Or.  176,  15  L.  B.  A. 
618,  29  Pac.  443,  and  Eslinger  v.  Pratt,  14  Utah,  117,  46  Pac.  766. 

Municipality  of  Wadiington  cannot  increase  or  vary  the  power  to  sell 
lands  for  taxes  given  by  Congress,  nor  by  ordinance  impose  any  unauthorized 
terms  or  conditions. 

Approved  in  Fraser  v.  Prather,  1  McAr.  (D.  C.)  219,  where  title  under 
tax  sale  came  up  in  suit  to  quiet  title,  court  sent  back  c^se  for  further 
evidence  to  determine  validity  of  tax  sale;  Baker  v.  City  of  Washington, 
7  D.  C.  140,  holding  board  of  aldermen  of  city  of  Washington  could  not 
offer  reward  for  arrest  of  assassin  of  Lincoln  and  thus  bind  the  city^ 
Block  V.  Crockett,  61  W.  Va.  428,  56  S.  E.  829,  holding  void  ordinance 
prohibiting  the  carrying  on  of  business  on  Sabbath  day;  Robb  v.  Indian- 
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apolis,  38  Ind.  52,  holding  town  council  could  not  impose  penalty  upon  resi- 
dent or  visitor  of  house  of  ill-fame  outside  city  limits;  Short-Conrad  Co. 
V.  School  District,  94  Wis.  537,  69  N.  W.  338,  holding  board  of  education 
could  not  by  by-law  require  an  appropriation  to  be  carried  by  a  two-thirds 
vote. 

Distinguished  in  Mayor  etc.  of  City  of  Baltimore  v.  Flack,  104  Md.  126, 
64  Atl.  709,  holding  where  general  law  organizes  conmiission  to  supervise 
street  work,  ordinance  of  city  may  designate  persons  on  commission. 

Municipal  power  to  compel  change  of  grade  of  railway  in  street.    Note, 
70  L.  B.  A.  850. 

22  How.  436-443,  16  I..  Ed.  395,  DALTON  v.  UNITED  STATES. 

AdmlnionB  in  conversations,  relied  upon  to  prove  grantee  foreigner,  do 
not  outweight  prima  facie  presumptions  of  regularity  arising  from  long  posses- 
sion, and  regularity  of  entire  record,  pertaining  to  the  grant. 

Approved  in  Hanger  v.  United  States,  173  Fed.  58,  97  C.  C.  A.  372,  re- 
fusing to  allow,  in  action  for  counterfeiting,  statements  of  co-conspirator 
before  evidence  was  produced  as  to  conspiracy. 

m 

22  How.  443-461,  16  L.  Ed.  376,  FX7ENTES  v.  T7NITED  STATES. 

Claim  rejected  which  stood  ezclwiyely  upon  paper  in  possession  of  claim- 
ant, purporting  to  be  grant,  and  in  support  of  which  there  was  no  record  evi- 
dence. 

Approved  in  United  States  v.  Elder,  177  U.  S.  113,  44  L.  Ed.  693,  20 
Sup.  Ct.  540,  holding  mere  approval  by  Governor  indorsed  on  petition  for 
grant,  before  reference  to  'ascertain  existence  of  prerequisites  to  grant,  is 
not  equivalent  to  ^ant ;  United  States  v.  Ortiz,  176  U.  S.  426,  44  L.  Ed. 
531,  20  Sup.  Ct.  468,  holding  applicant  for  confirmation  of  Mexican  grant 
has  burden  of  proving  existence,  regularity  and  archive  record  of  grant; 
Hays  V.  United  States,  175  U.  S.  258,  44  L.  Ed.  154,  20  Sup.  Ct.  83,  hold- 
ing where  petitioner  produced  oral  testimony  tending  to  show  grant  of 
lands  by  Governor  and  an  order  on  alcalde  to  put  grantee  in  possession, 
and  it  was  shown  that  documents  were  lost,  and  at  sanie  time  produced 
grant  by  alcalde  not  referring  to  Governor's  prior  grant,  claim  was  prop- 
erly rejected;  United  States  v.  Bolton,  23  How.  351,  16  L.  Ed.  573,  and 
Romero  v.  United  States,  1  Wall.  745,  17  L.  Ed.  638,  rejecting  claim  where 
claimant  showed  no  archive  evidence;  United  States  v.  Castro,  24  How. 
351,  16  L.  Ed.  661,  and  United  States  v.  Knight,  1  Black,  252,  17  Ii.  Ed. 
80,  both  holding  parol  proof  of  grant  produced  from  private  receptacle, 
without  proof  of  recording,  is  insufficient  to  support  title;  Davis  v.  Cali- 
fornia Powder  Works,  84  Cal.  622,  24  Pac.  388,  in  absence  of  record  evi- 
dence, presumption  against  genuineness  of  grant  can  only  be  overcome  by 
clearest  proof;  Owen  v.  Presidio  Min.  Co.,  61  Fed.  11,  9  C.  C.  A.  338,  hold- 
ing evidence  insufficient  to  establish  grant;  dissenting  opinion  in  Homsby 
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T.  United  States,  10  Wall.  245, 19  L.  Ed.  906,  declaring  evidence  insufficient 
to  establish  an  equity. 

Distinguished  in  United  States  v.  Auguisola,  1  Wall.  357,  17  L.  Ed.  615, 
where  the  preliminary  pro^edings  have  been  produced  from  archives,  ob- 
jfictions  to  sufficiency  of  proof  must  be  taken  in  court  below;  as  also  in 
United  States  v.  Yorba,  1  Wall.  422,  17  L.  Ed.  687. 

Want  of  perf oimance  for  number  of  years  of  conditions  subseqaent  at- 
tached to  grant  amounts  to  evidence  of  abandonment  prior  to  transfer  of  terri- 
tory to  the  United  States  sufficient  to  defeat  confirmation.  ^ 

Approved  in  Vallejo  v.  United  States^  28  Fed.  Cas.  926,  holding  non- 
performance of  condition  amounted  to  an  abandonment ;  Muse  v.  Arlington 
Hotel  Co.,  68  Fed.  645,  649,  presuming  grant  abandoned  from  lapse  of 
time. 

Miscellaneous.  Cited  in  Owen  v.  Presidio  Min.  Co.,  61  Fed.  13,  9  C.  C.  A. 
338,  to  point  that  no  presumption  can  be  indulged  93  to  the  existence  of 
the  power  to  make  the  grant. 

22  How.  461-473,  16  Ii.  Ed.  397,  NEW  TOBK  ft  B.  TBAN8.  OO.  ▼.  PHXLA- 
DELPHIA  ft  SAVANNAH  STEAM  NAV.  CO. 

Lookout  standing  behind  wheelhouse,  so  that  it  obstructs  his  view  forward, 
Ifl  not  In  his  proper  place;  and  this  will  defeat  recovery  in  case  of  collision. 

Approved  in  The  Minnie,  100  Fed.  131,  40  C.  C.  A.  312,  holding  when 
m^ter  of  tug  passing  anchored  schooner  saw  latter  in  time  to  avoid  col- 
lision but  neglected  to  change  course,  absence  of  proper  anchor-watch  on 
schooner  is  no  defense;  The  Steamer  J.  W.  Everman,  2  Hughes,  20  Fed. 
Cas.  7591,  enumerating  rules  of  navigation;  The  Ping-On,  7  Sawy.  493,  U 
Fed.  615,  holding  that  absence  of  lookout  did  not  contribute  to  accident, 
since  men  on  poop  deck  had  an  obstructed  view;  Killam  v.  The  Schooner 
Erie,  3  Cliff.  461,  Fed.  Cas.  7765,  holding  vessel  not  having  proper  look- 
out liable. 

Duty  of  vessel  to  keep  a  competent  lookout.    Note,  75  Am.  Dec.  605. 

Vessels  meeting  must  port  helm  and  go  to  the  right. 
Approved  in  The  Pilot  Boy,  115  Fed.  874,  53  C.  C.  A.  329,  holding  in 
collision  between  steamer  and  schooner,  former  has  burden  of  proving* 
proper  precautions  and  that  they  would  have  proved  effective  if  schooner 
had  not  changed  course;  The  Newport  News,  105  Fed.  393,  44  C.  C.  A. 
541,  holding  collision  between  ferry-boat  and  steamer  on  Potomac  to  have 
been  caused  by  ferry-boat  keeping  on  left  side  of  channel  and  changing* 
to  port  after  hearing  signal  of  approaching  steamer;  The  Victory  &  The 
Plymothian,  168  U.  S.  418,  42  L.  Ed.  527,  18  Sup.  Ct.  153,  holding  vessel 
disregarding  this  rule  grossly  in  fault ;  The  Scotia,  7  Blatchf .  340,  Fed.  Cas. 
12,513,  where  sailing  vessel  did  not  carry  required  light,  steamer  believing? 
her  a  steamer,  and  acting  acoordinglyi  not  in  fault;  The  Free  State.  X| 
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« 
Brown,  264,  265,  Fed.  Cas.  5090,  eondemning  scow  for  a  faulty  movement 

in  immediate  presence  of  an  approaching  vessel. 

Distingciished  in  The  Captain  Bennett,  171  Fed.  203,  refusing  to  apply 

role  in  collision  on  Delaware  River,  holding  it  applicable  to  vessels  in' 

wide  expanses  of  water  only. 

Fropeller  and  barge  in  tow  are  regarded  as  steamer,  not  sailing  vessel, 
and  required  to  pass  to  right. 

Approved  in  The  Mary  A.  Bird,  102  Fed.  649,  holding  tug  with  tow  in 
fault  where  it  sighted  schooner  on  crossing  course  but  took  no  steps  to 
avoid  collision  except  to  give  danger  signals  to  schooner  which  kept  on  her 
course;  The  Herbert  Manton,  14  Blatchf.  38,  Fed.  Cas.  6399,  and  Parrott 
V.  Knickerbocker  &  N.  Y.  Ice  Co.,  46  N.  Y.  368,  holding  tug  towing  canal- 
boat  must  keep  out  of  way  of  sailing  vessel;  Hem  v.  The  Anthracite,  12 
Fed.  Cas.  31,  holding  tug  towing  cannot  disregard  rule  of  porting  her 
helm  and  keeping  to  right  side  of  channel;  Nelson  v.  The  Goliah,  17  Fed. 
Cas.  1321,  holding  tug  responsible  to  tow  for  collision  with  anchored  ves* 
sel  in  attempting  to  run  through  anchored  shipping  on  a  hazy  night;  The 
Fred  W.  Chase,  31  Fed.  95,  regarding  tug  and  tow  as  a  steamer  and  hold- 
ing them  at  fault  for  keeping  their  course;  The  Robert  Holland  and  Pa- 
rana, 59  Fed.  201,  and  The  Maverick,  84  Fed.  907,  28  C.  C.  A.  562,  hold- 
ing the  steamer  and  tow  should  keep  out  of  the  way  of  approaching  sail; 
Cumberland  County  v.  Central  Wharf  Towboat  Co.,  90  Me.  99,  60  Am.  &U 
Kep.  249,  37  Atl.  868,  holding  owner  of  tow-boat  is  responsible  for  move- 
ments of  vessel  in  tow. 

22  How.  478-401,  16  L.  Bd.  273,  ABAM8  v.  FBE8T0N. 

Proceedings  of  court  and  syndics  in  Louisiana  settling  estate  of  insolvent 
decedent  are  binding  in  absence  of  fraud,  and  will  be  respected  in  the  Federal 
courts  notwithstanding  irregnlaiiticB  if  court  regularly  bad  Juilsdictlon. 

Approved  in  In  re  Frazer,  9  Fed.  Cas.  731,  holding  Federal  court  has 
no  jurisdiction  of  a  probate  matter;  Reed  v.  Reed,  31  Fed.  53,  and  Cope« 
land  V.  Bruning,  72  Fed.  8,  holding  Circuit  Courts  have  no  jurisdiction  to 
stay  validity  of  a  will. 

By  the  laws  of  Louisiana,  property  surrendered  by  insolvent  vested  in 
creditors,  represented  by  syndics. 

Approved  in  Arnold  v.  Danziger,  30  Fed.  899,  following  rule. 

22  How.  491-608,  16  L.  Ed.  391,  HOWL/IND  v.  OBEENWAT. 

Owner  of  ship  is  liable  to  consignee  for  damage  resulting  from  master's 
wlolatlon  of  revenue  laws. 

Approved  in  Elwell  v.  Skiddy,  77  N.  Y.  294,  holding  party  entitled  to  re- 
coup for  damages  caused  by  seizure  resulting  from  master's  act. 
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» 
Delivery  into  cnstom-bonse,  nnder  order  of  officers,  and  payment  of  duties 

by  consignee,  does  not  discliarge  owners  from  liability  to  consignee  for  prior 
breach  of  customs  laws  by  master  ot  Tessd,  rendering  tbe  goods  liable  to  con- 
fiscation; the  delivery  contemplated  by  the  contract  of  carriage  is  transfer  to 
the  consignee  freed  from  all  rights  of  confiscation  for  prior  milawfnl  acts  of 
the  carrier. 

Approved  in  Parkhurst  v.  Glouster  etc.  Ins.  Co.^  100  Mass.  305,  97  Am. 
Dec.  104,  holding  policy  notwithstanding  exceptions  of  ''restraint,  seizure, 
etc.,"  covered  barratry. 

22  How.  603-504,  16  L.  Ed.  870,  KELBdtlBNB  ▼.  MATS  BAYTNOS  INBT. 

OF  ST.  Lotna 

Not  cited. 
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83  Row.  1-2,  16  L.  Ed.  517,  AKSON,  BANOS  *  CO.  ▼.  THE  BLUE  BIDOE 
SAILSOAS  OOMPANT. 

• 

Appeal  will  not  1>e  dismissed  for  failure  to  give  appeal  bond  at  the  time 
tlie  appeal  was  allowed,  but  Supreme  Court  will  permit  one  to  be  filed  tbere- 
after  within  a  time  to  be  fixed  by  the  court. 

Approved  in  Corcoran  v.  Kostrometinoff^  164  Fed.  687,  21  L.  B.'A.  (N.  S.) 
399,  91  G.  C.  A.  619,  holding  failure  to  give  bond  at  time  of  taking  appeal 
is  not  ground  for  its  dism^g^al;  Walker  v.  Houghteling,  104  Fed.  514.  44 
0.  C.  A.  18,  holding  where  plaintiff  in  error  failed  to  file  error  bond  in 
compliance  with  order  of  Circuit  Court,  but  writ  has  been  issued  and  cause 
transferred,  Circuit  Court  of  Appeals  may  permit  filing  of  bond  in  amount 
fixed  by  it;  Peugh  v.  Davis,  110  U.  S.  228,  28  L.  Ed.  128,  4  Sup.  Ct.  18, 
order  allowing  appeal  perfects  appeal  and  constitutes  supersedeas,  though 
no  bond  filed;  Schenck  v.  Diamond  Match  Co.,  73  Fed.  23,  19  C.  C.  A.  352, 
denying  motion  to  dismiss  for  want  of  bond  at  time  of  taking  appeal; 
Deford  v.  Mehaffy,  13  Fed.  490,  denying  motion  to  remand  for  defect  in 
removal  bond ;  McClf llan  v.  Pyeatt,  49  Fed.  260,  1  C.  C.  A.  241,  if  super- 
sedeas bond  defective,  Circuit  Court  can  allow  another  to  be  given. 

Distinguished  in  United  States  v.  Clabaugh,  21  App.  D.  C.  443,  court 
cannot  approve  appeal  bond  filed  before  expiration  of  twenty  days  where 
it  is  not  submitted  for  approval  until  after  expiration  of  that  time;  The 
Presto,  93  Fed.  524,  35  C.  C.  A.  394,  dismissing  appeal  for  want  of  bond, 
as  appellants  were  paupers  and  it  would  be  useless  to  grant  time. 

Requirement  or  x)ermission  of  new  or  additional  appeal  or  supersedeas 
bond  in  appellate  court.    Note,  10  AniL  Gas.  806. 

Praetice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  858. 

Miscellaneous.  Cited  in  Crowder  v.  Morgan^  72  Ala.  540,  as  to  when 
appeal  bond  is  not  a  supersedeas. 
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23  How.  2-li,  16  Ii.  £d.  479,  TEE8E  ▼.  HUNTINaDOK. 

In  actions  for  infringement,  act  of  Jnly  4,  1886^  reqnfres  thirty  days* 
notice  in  writing  of  special  matter  of  oTldence  in  defense;  if  defense  is  a 
previous  invention,  knowledge  or  nse,  notice  must  state  tbe  names  and  resi- 
dence  of  witnesses  and  place  of  prior  use. 

Approved  in  Blanchard  v.  Putnam,  8  Wall.  427,  19  L.  Ed.  486,  reversing^ 
judgment  for  noncompliance  with  the  rule;  Graham  v.  Mason,  4  Cliff.  91^ 
Fed,  Cas.  5671,  in  equity,  defect  in  notice  in  the  answer  is  waived  by  failure 
to  except;  Roemer  v.  Simon,  95  V.  S.  219,  24  L.  Bd.  386,  necessity  of  notice 
waived  by  failure  to  object  before  final  hearing;  s.  c,  p.  220,  24  L.  Ed.  886, 
allowing  amendment  of  answer  by  inserting  names  and  residences  of  sub- 
sequently discovered  witnesses,  the  answer  giving  notice  of  intention  to  do 
so;  Cottier  v.  Stimson,  10  Sawy.  214,  the  notice  is  not  a  pleading;  Jud- 
son  V.  Bradford,  14  Fed.  Cas.  9,  as  notice  must  state  where  and  by  whom 
there  was  former  use,  besides  knowledge,  some  use  must  be  proved;  Sey- 
mour V.  Osborne,  11  Wall.  539,  20  L.  Ed.  87,  remarking  that  equity  prac- 
tice requires  respondent  in  his  answer  to  giv^  the  same  information  as  is 
required  in  the  notice  in  actions  at  law;  Woodbury  etc.  Machine  Co.  v.. 
Keith,  30  Fed.  Cas.  490,  arguendo. 

In  actions  for  infringement,  counsel  fees  are  not  a  proper  element  of  dam- 
ages for  tbe  consideration  of  the  jury. 

Approved  in  Tullock  v.  Mulvane,  184  U.  S.  511,  46  L.  Ed.  666,  22  Sup. 
Ct.  377,  holding  attorney's  fees  are  not  allowed  as  damages  on  Federal 
injunction  bond  though  by  law  of  State  where  bond  executed  they  are 
allowed;  Bancroft  v.  Acton,  7  Blatchf.  506,  Fed.  Cas.  833,  applying  rule  to 
action  in  equity  for  injunction  and  damages;  Flanders  v.  Tweed,  15  WalL 
453,  21  If.  Ed*  204,  counsel  fees  not  allowed  in  action  against  treasury 
agent  for  unlawfully  seizing  and  detaining  plaintiff's  property;  Oelrichs 
V.  Spain,  15  WalL  230,  21  L.  Ed.  45,  counsel  fees  not  recoverable  in  action 
on  injunction  bonds;  Indianapolis  etc.  Newspaper  Co.  v.  Pugh,  6  Ind.  App. 
529,  33  N.  E.  9913,  error  to  instruet  jury  to  allow  such  damages  as  would 
pay  for  trouble  and  expenses  in  carrying  on  the  suit;  StringlSield  v.  Hirsch, 
94  Tenn.  432,  45  Am.  St.  Bep.  737,  29  S.  W.  611,  denying  counsel  fees  as 
damages  in  suit  on  injunction  bond* 

In  infringement  suits,  the  reason  for  requiring  notice  of  special  matter  of 
defense  is  to  guard  patentees  from  surprise  by  unexpected  evidence. 

Approved  in  Agawam  Woolen  Co.  v.  Jordan,  7  Wall.  596,  19  L.  Ed.  180» 
holding  that  sufficient  notice  had  been  given;  Wise  v.  AUis,  9  Wall.  739, 
19  L.  Ed.  786,  notice  naming  city  and  residence  of  witness  need  not  give 
the  address  of  the  particular  mill  in  which  previous  use,  etc.,  was  had. 

In  impeaching  a  witness,  particular  facts  cannot  be  given,  but  the  evi- 
dence must  be  confined  to  the  general  reputation  of  the  witness  impeached. 

Approved  in  Fletcher  v.  United  States,  42  App.  D.  C.  67>  holding  testi- . 
mony  of  impeaching  witness  who  is  unable  to  state  what  is  generally  said  of 
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other  witness  by  those  among  whom  he  resides  is  inadmissible;  Eastman 
V.  Boston  Elevated  Ry.  Co.,  200  Mass.  414,  86  N.  E.  793,  holding  impeach- 
ment of  witness  confined  to  inqniiy  as  to  his  reputation  for  truth  and 
veracity;  Crandall  v.  Greeves,  181  Mo.  App.  243,  168  S.  W.  267,  holding 
in  impeachment  of  witness  questions  as  to  specific  act  improper;  Moulton 
v.  State,  88  Ala.  120,  6  L.  &.  A.  802,  6  South.  759,  holding  questions  as  to 
particular  facts  incompetent  in  cross-examination  to  rebut  evidence  of  de- 
fendant's good  character. 

Evidence  of  specific  instances  to  prove  character.    Note,  14  K  &.  A* 
(N.  8.)  699,  701. 

On  right  to  testify  to  character  from  personal  knowledge.    Note,  22 
L.  B.  A.  (N.  8.)  665. 

Quaere,  whether  evidence  o%  genieral  moral  diaracter  Is  admissible,  or 
whether  inquiry  is  limited  to  reputation  for  truth  and  veracity  alone;  also 
whether  witness  should  be  allowed  to  state  whether  he  would  believe  the 
impeacbed  witness  on  oath. 

Approved  in  Fletcher  v.  State,  49  Ind.  132,  19  Am.  Rep.  676,  People  v. 
MiUs,  94  Mich.  638,  54  N.  W.  490,  Kennedy  v.  Upshaw,  66  Tex.  453, 1  S.  W. 
312,  Moyer  v.  Moyer,  49  Pa.  St.  212,  and  Budsdill  v.  Slingerland,  18  Minn. 
383,  all  holding  testimony  as  to  moral  character  inadmissible;  State  v. 
Marks,  16  Utah,  208,  51  Pac;  1090,  Majors  v.  State,  29  Ark.  113,  and  Knight 
V.  House,  29  Md.  198,  96  Am.  Dec.  517,  all  holding  evidence  whether  witness 
would  be  believed  on  oath  admissible. 

N 
In  impeaching  a  witness,  aU  questions  must  be  based  on  personal  knowl- 
edge of  what  is  generally  said  of  the  impeached  witness  by  those  among  whom 
he  resides. 

Approved  in  Gerber  v.  Probey,  44  App.  D.  C.  407,  holding  such  inquiry 
limited  to  reputation  among  people  where  witness  resides;  Bird  v.  Halsy, 
87  Fed.  679,  testimony  cannot  extend  to  particular  facts;  Sloan  v.  Ed- 
wards, 61  Md.  103,  general  reputation  must  be  proved  as  an  affirmative 
fact  and  not  by  inference  from  mere  absence  of  common  repute. 

Testimony  of  reputation,  when  applying  to  a  period  of  time  too  remote, 
may  be  excluded  at  the  discretion  of  the  court,  there  being  no  rule  of  law 
by  which  the  period  can  be  fixed. 

Approved  in  Clary  v.  Hardeerille  Brick  Co.,  100  Fed.  919,  holding  it  dis- 
cretionary to  permit  witness  called  by  plaintiff  and  recalled  by  defendant 
on  defense  to  be  interrelated  by  defendant  wil^h  latitude  of  cross-examina- 
tion to  show  bias;  McGuire  v.  Kenefick,  111  Iowa,  150,  82  N.  W.  486,  holding 
inquiry  as  to  reputation  of  witness  should  be  restricted  to  neighborhood  of 
present  residence  and  to  proof  of  reputation  near  time  of  trial;  Buse  v. 
Page,  32  Minn.  116, 19  N.  W.  738,  evidence  of  reputation  four  years  before 
below  properly  admitted. 

V— 20 
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Qualified  in  Snow  v.  Grace,  29  Ark.  139,  holding  previous  reputation  ia 
a  matter  of  faet  bearing  on  credibility,  and  if  admitted  at  all  no  line  can 
be  drawn,  and  admitting  evidence  of  reputation  seven  years  before  trial; 
Fry  V.  State,  96  Tenn.  470,  35  S.  W.  884,  reversing  for  abuse  of  discretion 
in  excluding  evidence  based  on  long  acquaintance,  ending  six  years  before 
the  trial ;  Brown  v.  Perez,  89  Tex.  288,  34  S.  W.  728,  matter  may  not  al- 
ways be  one  of  discretion,  holding  evidence  of  reputation  thirty  years  be- 
fore trial  below  properly  admitted. 

'Distinguished  in  Lawson  v.  State,  32  Ark.  223,  error  to  exclude  evidence 
of  reputation  two  years  before  trial  below.  « 

Admissibility  of  reputation  of  witness  at  former  residence  to  impeach 
or  sustain  his  testimony.    Note,  12  Ann.  Oas.  896.. 

Miscellaneous.  Cited  in  Rea  v.  Missou^,  17  Wall.  542,  21  L.  Ed.  709, 
as  to  scope  of  cross-examination;  Bascom  v.  Albertson,  34  N.  T.  604f  errone- 
ously. 
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Parol  evidence  is  admissible  to  prove  that  a  mortgage  and  note  for  live 
thousand  five  hundred  dollars,  and  future  advances  not  to  exceed  In  all  an 
indebtedness  of  six  thousand  dollars,  was  intended  to  secure  advances  up  to 
eleven  thousand  five  hundred  dollars,  where  third  persons  have  not  been  injured 
by  the  misrepresentation. 

Approved  in  Weber  Implement  Co.  v.  Dunard,  140  Mo.  App.  496,  120 
S.  W.  61^,  holding  whether  debt  secured  by  chattel  mortgage  has  been 
paid  is  question  for  jury;  Holley  v.  Curry,  58  W.  Va.  75,  112  Am.  St.  Rep. 
948,  51  S.  E.  137,  equitable  mortgage  containing  clause  that  it  is  to  secure 
to  person  named  payment  of  whatever  sum  may  be  due  on  settlement 
sufficiently  describes  debt ;  Bell  v.  Radcliff,  32  Ark.  664,  equity  will  pro- 
tect advances  beyond  those  limited  where  that  amount  is  insufficient  for 
the  controlling  purposes  of  the  trust  deed;  Tapia  v.  Demartini,  77  Cal. 
386,  11  Am.  St.  Rep.  290,  19  Pac.  643,  the  lien  is  valid  except  for  advances 
after  actual,  as  distinguished  from  record,  notico  of  subsequent  encum- 
brance ;  Sparks  v.  Brown,  33  Mo.  App.  508,  and  Williams  v.  Alnutt,  72  Mcr. 
65,  mortgage  purporting  to  secure  absolute  debt  may  be  shown  to  be  in- 
tended to  secure  contingent  liability  as  surety;  Robinson  v.  Williams,  22 
N.  Y.  385,  recording  of  mortgage  not  showing  exact  amount  of  advances 
it  is  intended  to  secure  gives  constructive  notice  and  puts  subsequent  en- 
cumbrancer upon  inquiry  as  to  the  exact  sum;  McKinster  v.  Babcock,  26 
N.  Y.  381,  evidence  admissible  to  show  that  future  advances,  and  not  a 
present  debt,  constituted  consideration  for  mortgage;  Didier  v.  Patterson, 
93  Va.  537,  25  S.  E.  662,  not  fraud  in  law  to  make  conveyance  as  security 
for  future  advances  absolute  on  its  face;  Riggs  v.  Armstrong,  23  W.  Va. 
771,  trust  deed  will  secure  all  debts  in  good  faith  intended  to  be  secured 
thereby. 
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Mortgage  given  to  secure  adirtacee  made  by  a  partnenUp  will  secure 
advances  made  by  tbat  partnersbip  after  the  admission  of  a  new  partner. 

Approved  in  Walker  v.  Walker,  17  S.  C.  338,  in  equity,  as  between  the 
parties,  mortgage  can  be  extended  by  parol  to  cover  new  debts  of  other 
parties. 

Distinguished  in  Commercial  Nat.  Bank  v.  Brinton,  45  Utah,  276,  145 
Pac.  46,  holding  after  dissolution  of  partnership,  remaining  partner  could 
not  renew  obligation  under  partnership  trust  deed  which  made  no  pro- 
vision for  such  renewal. 

Mortgages  for  eTlsting  debts  and  future  advances  are  valid. 
Approved  in  In  re  Sunflower  State  Refining  Co.,  183  Fed.  839,  holding 
where  mortgage  was  executed  and  recorded  on  bankrupt's  property  to 
secure  bonds  to  be  issued,  and  before  such  issue  creditor  secured  lien  on 
property  by  attachment,  bondholders'  liens  were  prior  to  aUaching  credi- 
tor; Courier-Journal  Job  Printing  Co.  v.  Schaefer-Meyer  Brewing  Co., 
101  Fed.  706,  41  C.  C.  A.  614,  holding  where  debtor  gave  sureties  on  notes 
mortgage  to  secure  them  agaiiist  any  loss  on  debts  on  which  they  may  bo 
bound  now  or  hereafter  to  amount  of  twenty-five  thousand  dollars  within 
four  years,  sureties  were  protected  against  new  indebtedness  within  four 
years;  Jones  v.  Guaranty  &  Indemnity  Co.,  101  U.  S.  626,  25  L.  Ed.  1034, 
mortgage  for  future  advances  is  within  power  of  corporation  authorized 
generally  to  mortgage;  In  re  York,  3  Bank.  Reg.  164,  30  Fed.  Cas.  812, 
such  mortgage  is  not  extinguished  by  advancement  and  reimbursement  of 
sum  limited,  but  is  security  for  any  balance  due  at  end  of  period  named; 
Ripley  v.  Harris,  3  Biss.  201,  Fed.  Cas.  11,853,  security  extends  only  to 
claims  arising  prior  to  receipt  of  actual  notice  of  «  subsequent  sale  of 
mortgage;  Lanier  v.  Union  Mortgage  etc.  Co.,  64  Ark.  52,  40  S.  W.  471, 
deed  of  trust  is  security  for  advances  to  amount  for  which  it  was  given; 
Speer  v.  Skinner,  35  111.  296,  doctrine  applies  to  mortgages  of  personalty 
as  well  as  of  real  estate;  Louisville  Banking  Co.  v.  Leonard,  90  Ky.  115, 
13  S.  W.  523,  advances  made  after,  as  well  as  before,  maturity  of  mort- 
gage note  are  secured  by  such  note  and  mortgage;  Hall  v.  Tay,  131  Mass. 
193,  wife  is  bound  by  her  mortgage  to  secure  advances  to  her  husband; 
Coon  V.  Bosque  etc.  Cattle  Co.,  8  N.  M.  131,  42  Pac.  80,  a  breach  of  mort- 
gage covenants  sufficient  to  render  due  original  advances  also  rendered 
due  advances  made  subsequently  to  time  of  mortgage;  Ackerman  v.  Hun- 
sicker,  85  N.  T.  47,  89  Am.  Rep.  622,  mortgagee  preferred  over  subsequent 
judgment  creditor  as  to  all  advances  made  before  notice  of  judgment; 
Alexandria  Sav.  Inst.  v.  Thomas,  29  Gratt.  488,  trust  deed  security  for  all 
advances  before  a  creditor  acquired  a  lien  on  the  property,  although  debts 
to  creditor  were  incurred  before  date  of  deed;  McCarty  v.  Chalfant,  14 
W.  Ya.  546,  trust  deed  need  not,  as  between  the  parties,  state  amount  of 
debt  it  is  intended  to  secure;  Smith  v.  Montoya,  3  N.  M.  24  (45),  1  Pac. 
181,  facts  showing  bad  faith  as  to  creditors  invalidate  the  mortgage,  and 
should  be  submitted  to  the  jury. 

Validity  and  construction  of  chattel  mortgage  given  to  secure  future 
advances.    Note,  9  Ann.  Oas.  1151. 
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£8  How.  28-45, 16  Z^  Bd.  41^  BI0HABD8OK  ▼.  OOD0ABD. 

Wliftt  eonstitiites  a  good  dellyery  tiy  a  carrier  to  a  consignee  will  depend 
upon  tbe  known  and  eBtabUshed  nsages  of  tbe  particular  trade,  and  of  the 
port  in  whicb  the  dellyery  ie  made. 

Approved  in  Pickering  v.  Weld,  159  Mass.  524,  34  N.  E.  1082,  the  cus- 
tom of  the  port  of  Boston,  that  after  unlading  on  wharf  designated  by 
consignee,  etc.,  care  of  goods  devolves  upon  consignee  is  a  valid  cnstom; 
Richmond  v.  Union  Steamboat  Co.,  87  N.  Y.  245,  custom  to  discharge  grain 
into  consignee's  elevator  makes  carrier  liable  for  expense  of  removing 
grain  discharged  otherwise. 

Carrier's  liability  as  to  delivery.    Note,  8  Am.  Dec.  214. 

In  contracts  to  carry  ftom  port  to  port,  manual  delivery  to  the  consignee, 
or. at  his  warehouse,  is  unnecessary;  but  delivery  at  a  suitable  place  and  proper 
time,  with  reasonable  notice  to  consignee,  is  a  valid  delivery. 

Approved  in  Arkadelphia  Milling  Co.  v.  Smoker  Merchandise  Co.,  100 
Ark.  43,  139  S.  W.  683,  holding  where  goods  were  delivered  by  railroad 
company  to  transfer  company,  which  was  common  carrier,  transfer  com- 
pany was  liable  as  an  insurer  on  loss  of  goods  by  fire;  State  v.  Eighteen 
Casks  of  Beer,  24,  Okl.  803,  25  L.  R.  A.  (N.  S.)  492,  104  Pac.  1100,  holding 
consignee  having  received  intoxicating  liquors  from  carrier  and  retained 
possession  on  his  premises  with  intention  of  selling  same  contrary  to  State 
law,  such  liquor^  may  be  seized  and  confiscated;  Vaughn  v.  New  York 
etc.  R.  R.  Co.,  27  R.  1.  237,  61  Atl.  696,  where  carrier  permits  consignee 
to  open  cars  after  they  are  on  spur  track  and  remove  part  of  contents  and 
put  own  locks  on  cars,  carrier's  liability  is  terminated;  De  Grau  v.  Wilson^ 
17  Fed.  700,  and  Strauss  v.  Wilson,  17  Fed.  702,  following  rule;  The  Eddy, 
5  Wall.  495,  18  L.  Ed.  489,  if  such  delivery  is  made,  carrier  may  refuse 
possession  to  consignee  until  freight  is  paid;  Salmon  Falls  Mfg.  Co.  v. 
The  Tangier,  1  ClifE.  401,  Fed.  Cas.  12,266,  notice  when  unlading  is  com- 
menced is  sufficient,  and  need  not  be  repeated  for  suspension  of  unlading 
by  usual  and  necessary  impediments;  Dike  v.  The  Von  Lefferl  Lahsen,  7 
Fed.  Cas.  698,  receipt  and  weighing  of  goods  on  dock  by  consignee  dis- 
charges carrier  from  all  further  liability;  Camblos  v.  Philadelphia  etc. 
R.  R.  Co.,  4  Fed.  Cas.  1109,  a  carrier  may  engage  in  collection  and  de- 
.livery  as  well  as  carriage  proper;  Liverpool  etc.  Steam  Co.  v.  Suitter,  17 
Fed.  697,  delivery  on  wharf  too  late  for  that  day's  auction  gives  no  right 
to  demand  retention  by  carrier,  there  being  time  for  removal  on  same  day ; 
Heinberg  v.  Cannon,  36  Fla.  609,  18  South.  716,  and  holding  that  where 
consignee  had  opportunity  by  reasonable  diligence  to  protect  goods  from 
the  weather,  carrier  not  liable;  Adams  Express  Co.  v.  Darnell,  31  Ind.  23, 
99  Am.  Dec.  685,  where  carrier  gives  notice  of  arrival  and  is  ready  to  de- 
liver, its  liability  as  insurer  ends;  McAndrew  v.  Whitlock,  52  N.  Y.  45, 
11  Am.  Rep.  660,  not  good  delivery  on  a  rainy  day  where  consignee  was 
notified  of  delivery  then  if  it  should  be  clear;  Faulkner  v.  Hart,  82  N.  Y. 
419,  37  Am.  Rep.  578,  where  goods  are  claimed  and  delivery  refused  on 
ground  of  inconvenience,  carrier  liable  for  loss  same  day. 
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Distinguished  in  Dibble  v.  Morgan,  1  Woods,  409,  Fed.  Cas.  3881,  where 
goods  of  different  consignees  were  piled  in  one  bulk  and  draymen  were 
refused  deliveiy;  McNeal  v.  Braun,  63  N.  J.  L.  625,  26  Am.  St.  Rep.  447, 
23  Ail.  690,  where  goods  are  sold  by  sample,  liability  of  carrier  as  such 
is  not  ended  until  consignee  has  had  reasonable  time  to  examine  all  the 
goods. 

Qualified  in  Constable  v.  National  Steamship  Co.,  154  U.  S.  60,  88  L.  Ed. 
909,  14  Sup.  Ct.  1066,  holding  bulletin  posted  in  custom-house  sufficient 
notice. 

Common  carrier,  when  liability  terminates.    Note,  7  Am.  Rep.  591. 
Sufficiency  of  delivery  of  goods  by  carrier  by  water  to  terminate  its 
liability.    Note,  6  Ann.  Cas.  16,  18,  21. 

Wben  goods  are  not  accepted  by  consignee,  carrier  must  put  them  In  a  safe 
place,  and  after  doing  so,  Ills  liability  as  carrier  Is  ended. 

Approved  in  Smith  v.  Britain  S.  S.  Co.,  123  Fed.  177,  holding  where 
discharge  of  goods  delivered  from  "ship's  tackles,"  liability  thereafter  is 
that  of  bailee  charged  with  ordinary  care;  The  Surrey,  26  Fed.  794,  no 
stipulation  in  the  bill  of  lading  can  exempt  carrier  from  liability  for  neg- 
ligence in  performing  this  duty;  Tarbell  v.  Royal  Exchange  Shipping  Co., 
no  N.  Y.  181,  6  Am.  St.  Rep.  854, 17  N.  E.  724,  carrier  held  liable  for  neg* 
ligence  as  bailee;  National  Line  S.  S.  Co.  v.  Smart,  107  Pa.  St.  500,  hold- 
ing same  as  preceding,  and  not  gratuitous  bailment  where  passenger  leaves 
baggage  until  called  for;  The  Captain  John,  33  Fed.  928,  vessel  liable  in 
rem  for  neglect  of  this  duty. 

Distinguished  in  Redmond  v.  Liverpool  etc.  Steamboat  Co.,  46  N.  Y. 
583,  585,  7  Am.  Rep.  393,  894,  holding  that  during  reasonable  time  for  re- 
moval goods  are  at  carrier's  risk  and  cannot  be  stored,  and  where  goods 
sxe  on  carrier's  wharf  and  not  set  apart  for  oonsignees,  failure  to  remove 
is  not  negligence. 

What  constitutes  reasonable  time  for  removal  of  goods  by  consignee 
from  premises  of  carrier.    Note,  21  Ann.  Oas.  584,  589,  541. 

Holiday  of  fast  day  in  Massacbnsetts  Is  a  personal  privilege,  not  a  duty, 
and  a  delivery  of  goods  on  that  day  Is  valid,  in  the  absence  of  prohibitory 
law  or  custom.  i 

Approved  in  Schwaner  v.  Kerr,  170  Fed.  99,  holding  charter-party  of 
-vessel  to  be  loaded  with  grain,  providing  that  working  days  should  not  count 
shipment  or  loading  delayed  because  of  legal  holidays  included  only  such 
holidays  customarily  observed  by  cessation  of  work;  The  Tangier,  1  Cliff. 
386,  Fed.  Cas.  13,743,  holding  case  disposes  of  question  as  to  discharge  of 
cai^  on  fast  day ;  Salmon  Falls  Mfg.  Co.  v.  The  Tangier,  1-  Cliff.  398, 
Fed.  Cas.  12,266,  unlading,  interrupted  by  temporary  blockade,  may  be 
resumed  and  completed  on  fast  day  without  further  notice ;  In  re  McGlynn, 
2  Low.  128^  Fed.  Cas.  8804,  refusing  to  set  aside  appointment  of  assignee 
by    creditor's  meeting  on  Thanksgiving;    National  ete.  Benefit  Assn.  v. 
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Miller,  85  Ky.  95,  2  S.  W.  902,  payment  on  day  after  of  assessment  due 
Thanksgiving  Day  violates  the  contract;  Handy  v.  Maddox,  85  Md.  550, 
37  Atl.  224,  location  of  oyster-beds  on  February  22d  was  valid;  Green 
V.  Walker,  73  Wis.  551,  41  N.  W.  534,  deposition  taken  on  February  22d 
in  another  State  is  admissible  in  evidence;  The  J.  Russell  Mfg.  Co.  v.  N. 
H.  Steamboat  Co.,  50  N.  Y.  125,  evidence  of  usage  between  the  parties 
not  to  receive  goods  on  July  4th  should  have  been  submitted  to  jury; 
The  Shand,  10  Ben.  314,  Fed.  Cas.  12,702,  saying  that  delivery  should 
be  continued  on  Sundays  and  holidays  if  thereby  any  considerable  dam- 
age to  the  goods  would  be  averted ;  Thomasson  v.  State,  15  Ind.  454,  a  law 
forbidding  a  man  himself  to  work  on  Sunday  or  any  other  day  would  be 
unconstitutional. 

Distinguished  in  Gauthier  v.  Cole,  17  Fed.  717,  holding  void  contract  to 
run  boat  on  Sunday;  The  Dictator,  30  Fed.  640,  as  February  22d  is  a 
statutory  holiday  in  South  Carolina,  it  cannot  be  counted  as  a  lay-day. 

Validity  of  official  or  judicial  act  performed  on  holiday.  Note,  Ann. 
Gas.  1916E,  851. 

Effect  of  holidays  as  to  matters  other  than  relating  to  negotiable 
paper.    Note,  19  L.  R.  A.  817. 

23  How.  45--19,  16  L.  Ed.  403,  MTODLETON  y.  McGBEW. 

Question  of  inheritance  of  real  property  In  Texas  In  1835  depends  upon 
the  laws  of  Mexico  as  applied  by  Texas  courts,  and  Supreme  Court  will  follow 
their  decision. 

Approved  in  Hanrick  v.  Patrick,  119  U.  S.  170,  80  L.  Ed.  404,  7  Sup.  Ct. 
154,  adopting  construction  by  Texas  Supreme  Court  of  Texas  statutes  re- 
lating to  titles  of  aliens. 

Effect  of  State  Constitutions  and  statutes  on  inheritance  by  or  from 
alien.    Note,  81  L.  R.  A.  108. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  Courts. 
Note,  40  L.  R.  A.  (N.  S.)  429. 

Seal  property  in  Texas  of  an  intestate,  in  1836,  is  not  inheritable  by  any 
of  his  heirs  who  were  aliens  to  Republic  of  Mexico  at  time  of  descent  cast. 

Approved  in  Webbs  v.  Kirby  Lumber  Co.,  48  Tex.  Civ.  546,  107  S.  W. 
583,  holding  lands  granted  in  1835  by  Republics  of  Coahuila  and  Texas  in 
Mexico,  where  heirs  of  grantee  at  time  of  his  death  were  aliens  to  Mexico, 
by  its  laws  escheated,  and  act  of  Republic  of  Texas  of  1840  removing  in- 
hibition has  no  application. 

Disapproved  in  Kircher  v.  Murray,  54  Fed.  612,  holding  rule  not  appli- 
cable to  wife  of  citizen  of  Texas,  her  citizenship,  by  Spanish  law  in  force 
at  the  time,  following  his. 

Right  to  contradict  terms  of  express  contract  by  custom  or  otherwise. 
Note,  8  E.  R.  0.  358. 
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23  How.  49-65,  16  Z^  Ed.  634,  OEUtlOSS  ▼.  FORD. 

Usage  wMcli  l8  disputed,  and  the  limits  of  which  are  indefinite  and  on* 
settled,  is  not  valid. 

Approved  in  Strong  v.  Qrand  Trunk  R.  R.  Co.,  15  Mich.  220,  93  Am* 
Dec.  189,  holding  invalid  a  disputed  custom  for  carrier  to  deduct  for 
shortage  from  freight  of  prior  carrier. 

Distinguished  in  dissenting  opinion  in  Oelrichs  v.  Ford,  21  Md.  523, 
majority  holding  usage  to  demand  deposits  on  time  contracts  inadmissible,, 
even  if  proved. 

Proof  of  a  custom  is  not  admissible  to  contradict  or  vary  the  terms  of  a 
writt^i  contract. 

Approved  in  Moore  v.  United  States,  196  U.  S.  166,  49  L.  Ed.  433,  25 
Sup.  Ct.  202,  custom  between  shippers  and  ship  owners  at  San  Francisco 
requiring  consignee  to  designate  berth  for  discharge  of  cargo  does  not 
prevail  over  contract  for  delivery  at  wharf  in  Honolulu ;  ,0 wens  v.  Wilkin- 
son, 20  App.  D.  C.  63,  holding  where  agreement  was  in  writing,  plaintiff 
cannot  successfully  declare  on  oral  agreement  merged  in  written  contract; 
Knitting  Mills  v.  Guaranty  Co.,  137  N.  C.  570,  70  L.  R.  A.  167,  50  S.  E. 
306,  indemnity  bond  cannot  be  modified  by  extrinsic  evidence  of  prelim- 
inary negotiations;  A.  L.  Jones  &  Co.  v.  Cochran,  33  Okl.  434,  126  Pac. 
718,  applying  rule  to  contract  for  sale  of  specified  articles;  De  Witt  v. 
Berry,  134  U.  S.  313,  83  L.  Ed.  899,  10  Sup.  Ct.  538,  express  warranty  of 
quality  excludes  implied  warranty  that  goods  sold  are  merchantable; 
Hearn  v.  New  England  etc.  Ins.  Co.,  3  Cliff.  319,  Fed.  Cas.  6301,  evidence 
of  custom  for  vessels  to  make  a  certain  deviation  rejected  in  action  on 
insurance  policy;  Candee  &  Co.  v.  Citizens'  Ins.  Co.,  4  Fed.  144,  not  per- 
missible to  show  custom  that  on  a  certain  event  insurance  policies  should 
become  void;  Gibney  v.  Curtis,  61  Md.  201,  usage  for  vendee  of  grain  to 
demand  a  reasonable  margin  is  inadmissible  and  too  indefinite;  Reid  v. 
Diamond  Plate-Glass  Co.,  85  Fed.  196,  29  C.  C.  A.  110,  parol  agreement 
for  vendee  to  have  benefit  of  any  reduction  in  price  is  inadmissible  in 
evidence;  dissenting  opinion  in  Koch  v.  Bird,  174  Mich.  612,  140  N.  W. 
926,  majority  holding  oral  conversation  at  time  of  executing  contract  and 
deed  admissible  in  evidence  to  prove  quantity  of  land. 

Parol  evidence  to  contradict  written  instrunient.    Note,  11  E.  R.  0* 
229. 

To  Justify  extraneous  evidence  in  construction  of  written  contract,  there 
must  be  some  ambiguity  or  uncertainty  on  its  face. 

Approved  in  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  182,  67 
C.  C.  A.  74,  applying  rule  to  evidence  of  usage  in  reference  to  feeding 
cattle  with  distillery  slop;  Kalamazoo  Corset  Co.  v.  Simon,  129  Fed.  145, 
146,  usage  that  in  sales  of  job  lots  of  goods,  buyer  is  not  obligated  if  varia- 
tion in  quantity  delivered  is  considerable,  not  applicable  Where  contract 
recited  that  proportion  in  sizes  was  nearly  perfect;  Union  Selling  Co.  v. 
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Jones,  128  Fed.  675,  63  C.  C.  A.  234,  holding  where  contract  for  sale  of 
binder  twine  contained  words  'Equality  guaranteed,"  parol  evidence  inad- 
missible to  show  that  such  warranty  by  reason  of  prior  negotiations 
between  parties  was  intended  to  include  certain  representations  as  to 
quality;  Weir  v.  Long,  145  Ala.  331,  39  South.  97i,  holding  where  defendant 
claimed  goods  were  purchased  to  be  sold  on  commission,  it  was  error  to 
exclude  previous  similar  transactions;  McCarthy  v.  McArthur,  69  Ark. 
317,  63  S.  W.  57,  holding  where  plaintiff  agreed  to  clear  right  of  way  at 
certain  amount  per  acre,  patol  evidence  of  existence  of  custom  to  pay  for 
clearing  way  through  open  fields  proportion  of  contract  price  which  such 
work  bore  to  work  done  in  clearing  through  forest;  Providence- Wash. 
Ins.  Co.  V.  Board  of  Education,  49  W.  Va.  377,  38  S.  E.  686,  holding  where 
insurance  policy  gave  insurer  right  to  rebuild  or  repair  evidence  of  con- 
temporai^eous  oral  waiver  of  such  clause  is  inadmissible;  The  Delaware, 
14  Wall.  603,  20  L.  Ed.  788,  parol  evidence  of  nnderstanding  to  stow  goods 
on  deck  not  admitted  where  there  was  a  clean  bill  of  lading;  Buchtel  v. 
Mason  Lumber  Co.,  1  Flipp.  645,  Fed.  Cas.  2077,  rejecting  evidence  of 
parol  warranty  of  amount  of  lumber  on  land  sold;  Hazleton  Tripod-Boiler 
Co.  V.  Citizens'  St.  R.  R.  Co.,  72  Fed.  323,  holding  that  in  a  contract  to 
^  sell  ''at  cost,"  specifying  estimated  cost,  vendee  could  not,  in  absence  of 
fraud,  show  cost  specified  to  be  greater  than  actual  cost;  Martin  v.  Ham- 
lin, 18  Mich.  365,  100  Am.  Dec.  185,  holding  verbal  warranting  of  amount 
of  land  and  agreement  to  indorse  any  shortage  on  mortgage*  not  binding; 
Appleman  v.  Fisher,  34  Md.  553,  contract  for  sale  of  gold  "short"  showed 
on  its  face  a  usage,  parol  evidence  of  which  was  admitted;  dissenting 
opinion  in  Merchants'  Nat.  Bank  v.  State  Nat.  Bank,  10  Wall.  667,  19 
L.  Ed.  1025,  majority  holding  practice  of  a  cashier  to  pledge  credit  of  hia 
bank,  evidence  of  authority. 

Tliere  is  no  presumption  tliat  an  agent  for  a  foreign  principal  contracts 
en  his  own  responsibility  and  credit. 

Approved  in  Atlas  S.  S.  Co.  v.  Colombian  Land  Co.,  102  Fed.  360,  42 
C.  C.  A.  398,  holding  fact  that  carrier  accepted  consignee's  paper  instead 
of  cash,  knowing  consignee  was  mere  agent,  does  not  constitute  election, 
depriving  carrier  of  remedy  against  consignor  on  dishonor  of  paper; 
Berwind  v.  Sphultz,  25  Fed.  919,  doctrine  of  sole  responsibility  of  agent 
not  applicable  to  agents,  resident  in  New  York,  of  foreign  ship  owners ; 
Kaulback  v.  Churchill,  59  N.  H.  297,  where  terms  of  contract  are  clear, 
they  have  the  same  effect  whether  principal  is  a  foreigner  or  not;  Maury 
&  Co.  V.  Ranger  &'  Co.,  38  La.  Ann.  489,  holding  the  presumption,  if  any, 
rebutted  by  the  facts;  The  Suliote,  23  Fed.  924,  arguendo. 

Personal  liability  of  agent  to  third  persons.    Note,  22  Am.  St.  Rep. 
512. 

Wliere  a  contract  obtained  by  an  agent  with  full  authority  shows  on  its 
face  that  it  was  made  by  his  principal,  the  agent  is  exonerated  ftom  perf orm* 
ance,  and  the  principal  may  sue  thereupon. 
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Approved  in  In  re  L.  B.  Weisenberg  ft  Co.,  131  Fed.  521,  parol  evidence 
18  admissible  to  show  that  joint  notes  signed  by  members  of  bankrupt 
firm  are  in  fact  firm  debts;  Nash  v.  Towne,  5  Wall.  704,  18  L.  Ed.  530, 
holding,  however,  that  an  agent  signing  |i  contract  as  for  himself  cannot 
be  exonerated  by  jmrol  evidence  of  his  agency;  Cnrtis  v.  Gibney,  59  Md. 
155,  holding  one  contracting  as  agent  cannot  retain  money  as  security  for 
performance  of  contract. 

Distinguished  in  Albany  ft  Rensselaer  Co.  v.  Lundberg,  121  U.  S.  453, 
30  L.  Ed.  984,  7  Sup.  Ct.  960,  where  principal's  name  did  not  appear  in 
the  signature. 

Duty  of  stock  brok^  to  his  client.    Note,  75  Am.  Dec.  824. 
28  How.  66-00,  16  L.  Ed.  600,  DUBUQUE  AND  PAOIFIO  E.  B.  CO.  y.  LITCH- 

FIEIaD. 

Titles  to  lands  claimed  under  grants  by  act  of  Congress  are  not  con- 
trolled or  affected  hy  proceedings  of  the  land  ofllce,  or  by  the  opinions  of  the 
executive  department. 

Approved  in  Merrill  v.  Hartwell,  11  Mich.  202,  eancelment  of  guaranteed 
land  warrant  by  the  land  office  cannot  affect  the  rights  secured  thereby 
so  as  to  give  a  cause  of  action  on  the  guaranty. 

Act  of  Congress  of  August  8,  1846^  granting  puhlic  lands  to  territory  of 
Iowa»  to  Improve  navigation  of  Des  Moines  Blver,  Is  limited,  as  a  grant,  to 
lands  lying  between  the  mouth  of  the  Des  Moines  Blver  and  Baccoon  Fork. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  476,  501,  69 
Ii.  Ed.  682,  35  Sup.  Ct.  309,  upholding  power  of  President  to  withdraw  oil 
lands  opened  for  occupation ;  Wolcott  v.  Des  Moines  etc.  R.  R.  Co.,  5  Wall. 
686,  18  L.  Ed.  691,  Williams  v.  Baker,  17  Wall.  150,  21  L.  Ed.  563,  Dubuque 
etc.  R.  R.  Co.  V.  Des  Moines  Valley  R.  R.  Co.,  109  U.  S.  330,  27  L.  Ed.  962|, 
3  Sup.  Ct.  189  (affirming  54  Iowa,  93,  6  N.  W.  159),  and  United  States 
V.  Des  Moines  etc.  Ry.  Co.,  142  U.  S.  527,  531,  532,  85  L.  Ed.  1103,  1104, 
12  Sup.  Ct.  311,  313  (affirming  43  Fed.  4),  all  holding  that  the  reservation 
from  sale,  etc.,  by  the  Land  Department  in  1849  of  lands  abov^  Raccoon 
Fork,  following  the  erroneous  construction  of  the  act  of  1846,  excluded 
them  from  a  railroad  grant  of  1856,  which  excepted  ''lands  heretofore 
reserved,"  etc.,  so  that  none  of  the  lands  passed  by  the  grant  of  1856, 
nor  until  the  resolution  of  1861,  and  the  act  of  1862,  by  which  the  lands 
were  confirmed  and  granted  to  the  State  of  Iowa  and  to  its  grantees,  and 
that  these  grantees  under  the  act  of  1846  acquired  good  title  which  related 
back;  BuUard  v.  Des  Moines  R.  R.  Co.,  122  U.  S.  171,  174,  175,  176,  30 
L.  Ed.  1124,  1125,  1126,  7  Sup.  Ct.  1151,  1152,  1153  (affirming  62  Iowa, 
383,  385, 17v  N.  W.  609,  610),  and  Bellows  y.  Todd,  34  Iowa,  29,  the  reserva- 
tion and  withdrawal  from  pre-emption  in  1849  was  not  terminated  by  the 
acts  of  1861  and  1862,  but  remained  in  force,  preventing  entry  under  the 
pre-emption  or  homestead  acts;  Northern  Pacific  R.  R.  Co.  v.  Hussey,  61 
Fed.  234,  9  C.  C.  A.  463,  holding  railroad  not  a  tenant  in  common  with 
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the  United  States  in  land  within  its  grant  limits^  but  nnsurveyed;  Wolsey 
V.  Chapman,  101  U.  S.  763,  26  L.  Ed.  918»  holding  for  grantee  under  the 
acts  of  1846,  1861  and  1862  against  claimants  under  a  grant  of  1841  for 
internal  improvement;  Stryker  v.  Ooodnow,  123  U.  S.  528,  529,  81  L.  Ed. 
196,  196,  8  Sup.  Ct.  203,  204,  and  Goodnow  v.  Moulton,  51  Iowa,  556,  558, 
2  N.  W.  396,  398,  holding  those  claiming  under  the  grant  of  1856  could 
recover  taxes  paid  from  the  real  owners  holding  under  the  act  of  1846; 
Litchfield  v.  County  of  Webster,  101  U.  S.  774,  26  L.  Ed.  926,  holding  the 
lands  first  taxable  after  the  grant  of  1861,  although  the  title  there  acquired 
inured  to  purchasers  under  the  act  of  1846 ;  Litchfield  v.  County  of  Hamil- 
ton, 40  Iowa,  67,  holding  the  lands  taxable  in  the  hands  of  purchasers  for 
all  years  after  1846,  the  acts  of  1861  and  1862  confirming  title  to  the  State 
and  its  grantees  from  1846;  United  States  v.  Missouri  etc.  R.  R.  Co.,  141 
U.  S.  369,  36  L.  Ed.  769,  12  Sup.  Ct.  17,  Wisconsin  Cent.  R.  R.  Co.  v. 
Forsythe,  43  Fed.  884,  Northern  Pac.  R.  R.  Co.  v.  Musser  Sauntry  Lands 
etc.  Co.,  68  Fed.  999,  16  C.  C.  A.  97,  as  to  history  and  effect  of  reservations 
in  grants  by  the  United  States. 

Qrants  by  the  public  to  IndlvidnaJB  are  constmed  against  |the  grantees. 
Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  35,  60  L.  Ed. 
369,  26  Sup.  Ct.  224,  municipal  grant  of  waterworks  franchise  does  not 
divest  municipality  of  power  to  construct  its  own  system ;  Cornell  v.  Coyne, 
192  U.  S.  431,  48  L.  Ed.  604,  24  Sup,  Ct.  383,  386,  holding  fact  that  quan- 
tity of  "filled  cheese"  was  manufactured  expressly  for  export  does  not  ex- 
empt it  from  tax  imposed  by  29  Stat.  253;  United  Thacker  Coal  Co.  v. 
Red  Jacket  Jr.  Coal  Co.,  232  Fed.  60<  holding  court  should  reconcile  con- 
flicting calls,  and  where  lands  granted  by  State  as  containing  certain  speci- 
fied number  of  acres,  intention  of  State  to  so  convey  should  be  considered ; 
Story  V.  Woolverton,  31  Jiont.  354,  355,  78  Pac.  590,  construing  26  Stat. 
748,  granting  to  Montana  section  of  land  of  former  military  reservation 
with  reference  to  water  rights ;  State  v.  Portland  Gen.  Elec.  Co.,  52  Or.  517, 
95  Pac.  728,  applying  rule  in  relation  to  franchise  to  construct  and  oper- 
ate canal  where  state  officers  had  neglected  to  collect  tolls ;  dissenting  opin- 
ion in  Citizens'  Bank  v.  Parker,  192  U.  S.  87,  48  L.  Ed.  346,  24  Sup.  Ct. 
181,  186,  majority  construing  exemption  from  any  tax  as  including  license 
tax  on  occupation;  Leavenworth  etc.  R.  R.  Co.  v.  United  States,  92  U.  S. 
740,  23  L.  Ed.  637,  an  act  granting  lands  generally  cannot  be  extended 
to  lands  occupied  by  an  Indian  tribe  under  a  treaty ;  Goodf ellow  v.  Muckey, 
1  McCrary,  243,  Fed.  Cas.  5537,  grants  in  Indian  treaties,  in  the  absence 
of  express  legislation,  are  construed  to  convey  only  right  of  occupation; 
Missionary  Society  v.  Dalles,  107  U.  S.  342,  27  L.  Ed.  647,  2  Sup.  Ct.  677, 
grant  of  lands  "now  occupied"  'does  not  extend  to  lands  abandoned  eleven 
months  before;  United  States  v.  Oregon  etc.  R.  R.  Co.,  164  U.  S.  539, 
41  L.  Ed.  646,  17  Sup.  Ct.  169,  on  question  of  route  to  be  taken  by  a  rail- 
road to  earn  lands  granted  it ;  Northern  Pac.  R.  R.  Co.  v.  Sanders,  46  Fed. 
246,  247,  what  lands  were  granted  to  the  railroad  construed  to  be  deter- 
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mined  only  when  route  was  definitely  fixed;  Northern  Pac.  R.  R.  Co.  v. 
Harden,  46  Fed.  612,  grant  to  railroad  excluding  mineral  lands  excludes 
all  known  up  to  time  when  the  line  was  definitely  fixed;  Jackson  v.  Dines, 
13  Colo.  97,  21  Pac.  920,  g^ant  to  railroad  cannot  be  construed  to  extend 
to  routes  not  contemplated  by  its  charter  at  time  of  grant;  Cedar  Rapids 
&  M.  R.  R.  &  I-  R.  L.  Co.  V.  Carroll,  41  Iowa,  168,  in  grant  of  one  iTundred 
and  twenty  sections  of  land,  in  advance,  for  each  twenty  miles  of  road 
constructed,  each  one  hundred  and  twenty  sections  must  be  selected 
successively  from  lands  adjacent  to  the  twenty  miles  last  completed; 
United  States  v.  San  Pedro  &  Canon  Del  Agua  Co.,  4  N.  M.  602, 17  Pac.  425, 
a  government  grant  under  pre-emption  law  does  not  include  mineral  de- 
posits ;  Oregon  R.  R.  Co.  v.  Oregonian  R.  R.  Co.,  130  U.  S.  26,  82  L.  Ed. 
842,  9  Sup.  Ct.  413,  power  to  lease  railroad  not  presumed  from  usual  grants 
in  charter;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  49, 
8$  L.  Ed.  65,  11  Sup.  Ct.  484,  general  authority  to  corporation  to  lease 
property  does  not  authorize  lease  of  entire  property  and  franchise;  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Kentucky,  161  U.  S.  685,  40  L.  Ed.  854,  16 
Sup.  Ct.  717,  construing  provisions  of  railroad  charter  giving  power  to 
unite  with  other  roads,  extend  branches,  purchase  local  lines,  etc.;  Ross- 
Meehan  Brake  Shoe  Foundry  Co.  v.  Southern  Malleable  Iron  Co.,  72  Fed. 
962,  rule  applies  with  even  greater  force  to  corporate  articles  of  associa- 
tion under  general  laws  than  to  charters  granted  by  special  acts;  Davis 
V.  Litchfield,  145  111.  325,  21  L.  R.  A.  568,  33  N.  E.  890,  no  power  of  special 
taxation  not  clearly  granted  exists  in  a  municipal  corporation;  Slidell  v. 
Grandjean,  111  U.  S.  437,  28  L.  Ed.  330,  4  Sup.  Ct.  487,  where  majority 
of  three  commissioners  are  authorized  to  act,  an  act  confirming  decisions 
of  the  three,  naming  them,  is  not  confirmation  of  decisions  dissented  from 
by  one ;  Hannibal  etc.  R.  R.  Co.  v.  Missouri  River  Packet  Co.,  125  U.  S.  271, 
31  L.  Ed. '736,  8  Sup.  Ct.  880,  requirement  that  piers  of  a  bridge  be  parallel 
with  current  of  river,  with  spans  of  one  hundred  and  sixty  feet,  required  the 
one  hundred  and  sixty  feet  to  be  measured  by  a  line  perpendicular  to  faces 
of  piers  and  current  of  river;  Atlantic  &  Pacific  R.  R.  Co.  v.  MinguB,  165 
U.  S.  429,  41  L.  Ed.  777, 17  Sup.  Ct.  352,  act  providing  for. forfeiture  of  rail- 
road not  affected  by  subsequent  act  limiting  lien  of  mortgages  to  road  com-. 
pleted  at  time  of  mortgages';  Westerly  Water- Works  Co.  v.  Town  of  West- 
erly, 80  Fed.  622,  town  not  excluded  from  constructing  waterworks  by  rights 
conferred  on  waterworks  company;  Republican  River  Bridge  Co.  v.  Kansas 
PaCj  R.  R.  Co.,  12  Kan.  413,  deciding  when  lands  in  military  reservation 
authorized 2o  be- set  apart  by  the  President  vested  in  grantees;  dissenting 
opinion  in  Tompkins  v.  Little  Rock  etc.  R.  R.  Co.,  21  Fed.  375,  majority 
holding  act  providing  for  sequestration  of  revenues  of  compafty  for  failure 
to  pay  tax  on  State  bonds  created  no  lien  on  its  railroad ;  Courtright  v.  Cedar 
Rapids  fete.  R.  R.  Co.,  35  Iowa,  397,  allowing  choice  of  land,  one  hundred  and 
twenty  sections  for  each  twenty  miles,  to  railroad  company ;  Kiefer  v.  Ger- 
man-American Seminary,  46  Mich.  640,  10  N.  W.  51,  in  grant  of  lands  ex- 
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clusively  for  erection  of  buildingSi  the  corporation  securing  necessary 
buildings  otherwise  could  use  the  lands  for  general  purposes;  American 
Dock  etc.  Co.  v.  Trustees  of  Public  Schools,  39  N.  J.  Eq.  427,  in  chaige 
to  jury. 

Distinguished  in  Camblos  v.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas.  1107, 
different  rule  applies  where  the  question  is  not  of  rights  which  the  public 
would  otherwise  have,  applying  to  power  of  express  company  to  improve 
means  of  transportation. 

Limited  in  Russell  v.  Sebastian,  233  U.  S.  205,  Ann.  Gas.  19140,  1282, 
68  L.  Ed.  922,  34  Sup.  Ct.  517,  construing  rights  of  gas  company  accept- 
ing State's  offer  in  California  Const.,  art.  11,  §  19,  of  l&ying  pipes  in  city 
streets. 

Strict  construction  of  grant  by  government.    Note,  8  E.  B.  0.  231,  232. 

Miscellaneous.  Cited  in  dissenting  opinion  in  State  v.  McQuillin,  22^ 
Mo.  554,  130  S.  W.  19,  majority  holding,  while  Circuit  Court  has  jurisdic- 
tion on  proper  showing  to  investigate  question  of  good  faith  in  prosecu- 
tion of  cause  pending  before  it,  it  should  not  do  it  on  mere  suspicion. 

23  How.  90-108, 16  L.  Ed.  419,  GREEN'S  ADMINISTBATBIZ  ▼.  CBEIGHTON. 

Circuit  Courts  of  the  United  States  have  Jurisdiction  in  equity  which  is 
uniform  throughout  the  United  States  and  not  modified  by  State  legislation 
or  the  practice  of  State. courts. 

Approved  in  Newberry  v.  Wilkinson,  199  Fed.  680,  118  C.  C.  A.  Ill,  dis- 
cussing Federal  equity  jurisdiction  to  administer  decedent's  estates;  But- 
ler Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  18,  84  C.  C.  A.  167, 
holding  void  provisions  of  Colorado  Constitution  and  laws  prohibiting- 
foreign  corporations  from  defending  suits  where  they  have  not  paid  speci- 
fied license  fees,  in  so  far  as  applicable  to  suits  in  Federal  courts;  Payne 
V.  Hook,  7  Wall.  430,  19  L.  Ed.  262,  jurisdiction  over  administrators  not 
affected  by  Missouri  statute  giving  exclusive  jurisdiction  to  County  Courts^ 
in  which  administration  was  progressing;  Borer  v.  Chapman,  119  U.  S. 
600,  SO  L.  Ed.  537,  7  Sup.  Ct.  348,  creditor  of  Minnesota  testator  not  pre- 
cluded by  discharge  of  executor  in  California,  as  to  assets  there,  from  look- 
ing to  such  assets  when  brought  to  Minnesota*;  Kirby  v.  Lake  Shore  etc. 
E.  E.  Co.,  120  U.  S.  138,  30  L.  Ed.  573,  7  Sup.  Ct.  434 ;  New  York  statute 
of  limitations  in  actions  for  fraud  does  not  control  Federal  courts  in  equity ; 
Hayefe  v.  Pratt,  147  U.  S.  570,  37  L.  Ed.  284,  13  Sup.  Ct.  507,  statutory 
powers  of  Orphans'  Court  in  New  Jersey  do  not  impair  jurisdiction  of  Cir- 
cuit Court  to  administer  estates;  Burt  v.  Keyes,  1  Flipp.  71,  Fed.  Cas. 
2212,  in  case'  of  fraudulent  assignment  by  insolvent,  Federal  court  may 
declare  priority  of  satisfaction  though  State  statute  provides  otherwise; 
Gamewell  Fire- Alarm  Tel.  Co.  v.  Mayor  etc.,  31  Fed.  313,  in  action  ^against 
a  city  Federal  court  not  bound  by  State  statute  requiring  previous  demand 
of  city  controller;  Wills  v.  Pauly,  51  Fed.  257,  Federal  court  not  influ- 
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enced  by  State  statute  allowing  a  married  woman  to  sne  in  her  own  name ; 
MePike  v.  Wells,  54  Miss.  145,  one  not  a  party  to  bill  in  Federal  conrt 
nit  precluded  by  its  decree  from  suing  in  State  court ;  Fordyce  v.  Beecher, 
2  Tex.  Civ.  App.  31,  21  S.  W.  179,  actions  against  receiver  abated  by  his 
discharge  by  Federal  court  appointing  him,  notwithstanding  State  statute; 
dissenting  opinion  in  Missouri  etc.  Trust  Co.  v.  Krumseig,  77  Fed.  43,  23 
C.  C.  A.  1,  majority  holding  binding  a  Minnesota  statute  abrogating  equity 
rule  that  borrower  seeking  relief  from  usury  must  tender  amount  of  loan; 
Lawreneo  v.  Nelson,  143  U.  S.  224,  36  L.  Ed.  134,  12  Sup.  Ct.  443,  Federal 
jurisdiction  not  affected  by  State  statute  barring  claims  against  estates 
not  fil^d  within  two  years;  Martin  v.  Fort,  83  Fed.  23,  27  C.  C.  A.  428, 
Jurisdiction  accepted,  and  bill  against  executors  by  appointees  of  life  ten- 
ant dismissed;  Walker  v.  Hunt,  2  W.  Va.  495,  98  Am.  Dec.  780;  equity 
jurisdiction  of  West  Virginia  courts  is  like  that  of  the  Federal  courts; 
Ames  V.  Slater,  27  Minn.  74,  6  N.  W.  419,  arguendo. 

Distinguished  in  Goldsmith  v.  Gilliland,  10  Sawy.  609,  22  Fed.  866,  Cir- 
cuit Court  will  enforce  in  equity  a  right  which  only  exists  because  of  a 
State  law,  if  otherwise  within  its  jurisdiction ;  Independent  Dist.  of  Pclla 
V.  Board,  83  Fed.  13,  decisions  of  Iowa  courts  as  to  following  trust  funds 
constitute  a  rule  of  property  binding  on  Federal  courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  B.  A.  (N.  S.)  448. 

OourtB  of  equity  have  original  Jurisdiction  over  executors  and  admin- 
ialratoiB,  as  trustees,  in  favor  of  creditors,  legatees  and  heirs. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.,  215  U.  S.  43, 
54  L.  Ed.  84,  30  Sup.  Ct.  10,  upholding  Federal  equity  jurisdiction  where 
proper  diversity  of  citizenship  exists  to  determine  interest  of  heir  in  al- 
leged lapsed  l^acy  and  consequent  increase  in  residuary  estate;  McClel- 
lan  V.  Garland,  187  Fed.  918,  110  C.  C.  A.  49,  upholding  Federal  jurisdic- 
tion over  suit  by  heirs  to  enforce  claim  to  estate  though  proceeding  for 
same  purpose  was  pending  in  State  courts;  Pulver  v.  Leonard,  176  Fed. 
589,  holding  i)erson  entitled  to  distributive  share  in  estate  of  deceased 
person  may  maintain  suit  in  Circuit  Court  of  United  States  against  ad- 
ministrator concerning  such  share ;  Schurmeier  v.  Connecticut  etc.  Ins.  Co., 
137  Fed.  47,  69  C.  C.  A.  22,  upholding  Federal  jurisdiction  over  equity 
suit  to  permit  presentation  of  and  allow  claim  against  estate  of  decedent 
after  time  limited  by  order  of  Minnesota  court  and  within  eighteen  months 
provided  by  statute ;  dissenting  opinion  in  Schurmeier  v.  Connecticut  Mut. 
Life  Ins.  Co.,  171  Fed.  9,  96  C.  C.  A.  107,  majority  upholding  Federal  jur- 
isdiction over  suit  in  equity  to  permit  presentation  of  and  allow  claim 
against  estate  of  decedent  after  time  limited  by  order  of  Minnesota  court 
and  within  time  provided  by  statute ;  dissenting  opinion  in  Moore  v.  Fidel- 
ity Trust  Co.,  138  Fed.  1009,  70  C.  C.  A.  663,  majority  holding  where  sur- 
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viving  partner  was  one  of  executors  of  estate  of  deeeased  partner^  which 
was  heing  administered  upon,  hill  by  distributee  under  will  to  compel  ac- 
counting by  surviving  partner  not  maintainable  in  Federal  court;  dissefit- 
ing  opinion  in  Wahl  v.  Frantz,  100  Fed.  696,  697,  40  C.  C.  A.  638,  majority 
holding  proceeding  for  probate  of^will  is  not  ''suit  of  civil  nature"  within 
Judiciary  Act  of  1888,  §§  1,  2;  Walker  v.  Walkw,  9  Wall.  755,  19  L.  Ed. 
819,  Federal  courts  enforce  same  rules  against  ancillary  executors  as  do 
local  courts  in  favor  of  their  citizens;  Walker  v.  Beal,'3  Cliff.  163,  Fed.  Cas. 
17^065,  enforcing  claims  of  Massachusetts  citizens  against  Massachusetts 
property  of  Rhode  Island  testator;  Comstock  v.  Herron,  55  Fed.  Sll, 
5  C.  C.  A.  266,  error  in  Circuit  Court,  in  suit  for  an  accounting,  to  remit  to 
State  court  for  the  taking  of  accounts;  Hubbard  v.  Urton,  67  Fed.  424, 
after  final  settlement  of  estate,  heirs  may  recover  from  administrator  prop- 
erty unadministered,  of  which  their  ancestor  was  defrauded;  Brendel  v. 
Charch,  82  Fed.  263,  jurisdiction  of  Federal  courts  in  suits  for  legacies  not 
ousted  by  pendency  of  probate  proceedings;  Brown  v.  Ellis,  86  Fed.  358, 
assessment  on  national  bank  stock  enforceable  in  Federal  court  against 
executor,  though  probate  proceedings  pending;  Davis  v.  Davis,  89  Fed. 
537,  decreeing  specific  performance  against  heirs  and  administrator,  though 
the  property  was  being  administered  in  State  court;  Ames  v.  Slater,  27 
Minn.  74,  6  N.  W.  419,  State  court  denying  claim  on  statutory  grounds  is 
bound  by  subsequent  recovery  in  Federal  court. 

Qualified  in  Ball  v.  Tompkins,  41  Fed.  489,  this  jurisdiction  cannot  in- 
terfere with  the  x>ossession  of  property  previously  acquired  by  State  courts 
in  probate  proceedings;  Hornor  v.  Hanks,  22  Ark.  589,  good  title  to  land 
not  acquired  by  execution  and  sale  on  judgment  of  Federal  court  against 
executors;  Walker  v.  Brown,  63  Fed.  210, 11  C.  C.  A.  135  (affirming 58  Fed. 
30,  31),  an  ordinary  legal  demand  against  an  estate  is  not  sufficient  in  itself 
to  maintain  suit  in  equity  a^inst  executor. 

Jurisdiction  of  Federal  court  to  establish  claim  of  foreign  creditor 
against  estate  of  decedent.    Note,  Ann.  Oas.  1918D,  464. 

Federal  court's  power  to  enforce  own  judgment  against  decedent's 
estate.    Note,  12  L.  R.  A.  (N.  S.)  156. 

By  insolvency  proceedings  in  a  State  court  for  settlement  of  a  deceased 
insolvent's  estate,  such  court  does  not  acquire  exclusive  control  of  the  subject 
of  the  suit  so  as  to  oust  the  Jurisdiction  of  the  Circuit  Court  of  a  suit  to  estab- 
lish the  claim  of  a  creditor  in  which  the  necessary  diverse  citizenship  exists. 

Approved  in  United  States  v.  Eisenbeis,  112  Fed.  197,  50  C.  C.  A.  179, 
holding  where  complaint  was  filed  in  Federal  court. before,  but  process  not 
served  until  after,  service  of  summons  in  State  suit,  latter  has  priority  of 
jurisdiction ;  Security  Trust  Co.  v.  Dent,  104  Fed.  384,  43  C.  C.  A.  594,  hold- 
ing nonresident  creditor  may  sue  on  claim  against  estate  in  Federal  courts 
at  any  time  within  the  full  eighteen  months  from  grant  of  letters  provided 
by  Minnesota  statute;  Great  Western  Min.  Mfg.  Co.  v.  Harris,  96  Fed. 
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504,  holding  suit  by  receiver  of  insolvent  corporation  to  recover  money 
alleged  to  have  been  wrongfully  obtained  from  corporation  survives  undei* 
Vt.  Stats.,  §  2446,  and  may  be  revived  against  executor  of  defendant ; 
Smith  Middlings  Purifier  Co.  v.  McGroarty,  136  U.  S.  240,  34  L.  Ed.  348, 
10  Sup.  Ct.  1019,  debtor's  mortgage  made  at  time  of  voluntary  assignment 
set  aside  in  Circuit  Court  by  one  not  party  to  the  assignment;  Logan  v. 
Greenlaw,  12  Fed.  19,  20,  if  not  interfering  with  possession  of  receiver  of 
State  courts,  partnership  creditor  may  bring  a  bill  in  the  Circuit  Court  to 
subject  partnership  assets;  Andrews  v.  Smith,  19  Blatchf.  109,  5  Fed.  842, 
when  property  in  litigation  is  not  in  possession  of  State  court  or  its  re- 
ceivers. Circuit  Court  can  take  jurisdiction;  Edwards  v.  Hill,  59  Fed.  726, 
8  C.  C.  A.  233,  mortgage  may  be  foreclosed  in  Federal  court,  though  mort- 
gagor has  assigned  for  benefit  of  creditors;  Hale  v.  Tyler,  115  Fed.  839, 
arguendo. 

Distinguished  in  United  States  v.  Bitter  Root  Development  Co.,  200  U.  S. 
475,  50  L.  Ed.  562,  26  Sup.  Ct.  318,  denying  equitable  relief  for  wron^^ful 
conversion  of  timber  from  public  domain  where  one  of  defendants  is  execu- 
trix of  principal  wrongdoer  whose  estate  is  insolvent;  GeHinger  v.  Phil- 
lippi,  133  U.  S.  257,  33  L.  Ed.  617.  10  Sup.  Ct.  269,  Claflin  v.  Lisso,  4 
Woods,  253,  16  Fed.  898,  Wilmer  v.  Atlanta  etc.  R.  R.  Co.,  2  Woods,  421, 
Fed.  Cas.  17,775,  Hutchinson  v.  Green,  2  McCrary,  476,  6  Fed.  838,  and 
Adams  v.  Mercantile  Trust  Co.,  66  Fed.  621,  15  C.  C.  A.  1,  all  holding  that 
when  one  of  two  courts,  having  concurrent  jurisdiction,  acquires  actual 
or  constructive  possession  of  any  property,  the  other  court,  though  its 
jurisdiction  may  not  be  wholly  ousted,  cannot  disturb  this  possession; 
Wood  V.  Coman,  56  Ala.  288,  when  plaintiff  in  detinue  in  a  Federal  court 
takes  possession  and  is  nonsuited,  defendant  may  sue  in  State  court  on 
detinue  bond;  Hines  v.  Bawson,  40  Ga.  359,  2  Am.  Rep.  582,  State  court 
may  punish  its  suitor  who,  by  bringing  action  in  a  Federal  court,  disobeys 
its  injunction  not  to  sue. 

Bale  of  law,  preventing  action  against  a  surety  on  an  administration  bond 
until  Judgment  obtained  against  the  administrator,  does  not  prevent  equity 
taking  Jurisdiction  to  decree  a  discovery  of  the  assets  of  a  deceased  and  in- 
soivent  surety,  a  distribution  to  creditors,  and  arrest  of  distribution  of  any 
BurplvB  among  his  heirs. 

Approved  in  Fincke  v.  Bundrick,  72  Kan.il87,  83  Pac.  405,  sale  of  tes- 
tator's realty  to  surety  on  executor's  bond  under  probate  order  procured 
through  executor's  fraud  set  aside  at  suit  of  devisee  though  surety  inno- 
cent; Pennington  v.  Newman,  36  Okl.  597,  129  Pac.  694,  holding  neither 
administrator  nor  sureties  may  be  sued  on  bond  until  final  accounting; 
Prince  v.  Towns,  33  Fed.  163,  when  action  against  surety  is  intended,  Cir- 
cuit Court  has  original  jurisdiction  to  compel  accounting  by  administrator 
without  preliminary  accounting  in  probate  court. 
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23  How.  109^117,  16  L.  Bd.  430,  CAGE'S  EZEOUTOBS  y,  OASSIDY. 

Judgment  oMained  against  admtnistrator'B  surety  upon  understanding  that 
it  was  merely  to  be  used  to  force  Ills  principal  to  settlement  wlU  be  enjoined 
upon  showing  that  actual  liability  of  his  principal  was  afterward  ascertained 
by  suit  to  be  about  one-eighth  of  judgment  suifered,  and  had  been  subsequently 
satisfied. 

Approved  in  Coleman  v.  Howell,  131  N.  C.  128,  41  S.  E.  556,  holding 
Georgia  probate  judgment  may  be  impeached  for  fraud  of  administrator; 
Emby  v.  Palmer,  107  U.  S.  10,  27  L.  Ed.  349,  2  Sup.  Ct.  31,  on  point  that 
judgments  of  State  courts  are  conclusive  in  other  courts  except  for  causes 
sufficient  to  set  them  aside  in  courts  of  that  State;  Cole  v.  Cunninghaniy 
133  U.  S.  113,  88  L.  Ed.  542,  10  Sup.  Ct.  271,  arguendo,  Massachusetts 
court  can  restrain  Massachusetts  creditor  from  attaching  assets  in  New 
York  of  his  New  York  insolvent  debtor  so  as  to  obtain  a  preference  con- 
trary to  Massachusetts  laws. 

Injunction  against  proceedings  in  court  of  law  in  case  of  fraud,  ae- 
cident,  or  mistake.    Note,  5  Ann.  Gas.  728. 

23  How.  117-132,  16  L.  Ed.  436,  PENNOCK  ▼.  OOE. 

Railroad  mortgage  of  property  to  be  acquired  in  future  is  valid,  and,  when 
acquired,  property  within  description  attaches  in  equity  to  mortgage  so  as  to 
protect  it  against  Judgment  creditors  of  mortgagor. 

Approved  in  Lang  v.  Choctow,  198  Fed.  42,  117  C.  C.  A.  146,  neither 
statute  of  frauds  nor  statutory  provision  that  mortgage  shall  be  lien  from 
time  of  record  only,  affect  validity  of  railroad  mortgage  on  after-acquired 
property;  Stratton  v.  Natural  Carbonic  Gas  Co.,  189  Fed.  92(9,  corpora- 
tion's mortgage  covering  real  and  personal  property  owned  and  to  be  ac- 
quired extends  against  general  creditors,  to  personalty  subsequently  ac- 
quired and  necessary  to  corporation's  business;  Tippett  v.  Barham,  180 
Fed.  80,  37  L.  R.  A.  (N.  S.)  119,  103  C.  C.  A.  430,  applying  rule  to  stand- 
pipe  of  water  company  where  mortgage  had  after-acquired  property  clause 
in  it;  In  re  Medina  Quarry  Co.,  179  Fed.  936,  holding  mortgage  of  cor- 
poration covered  after-acquired  land  and  personal  property  after  corpora- 
tions assets  had  been  leased  in  fraud  of  creditors;  Fisher  v.  Zollinger, 
149  Fed.  57,  79  C.  C.  A.  76,  taking  possession  of  after-acquired  property 
by  mortgagee  within  four  months  of  mortgagor's  bankruptcy  does  not 
create  lien  nor  operate  as  preferential  transfer  within  Bank  Act,  1898, 
§  60a;  Central  Trust  Co.  v.  Washington  County  R.  Co.,  124  Fed.  817, 
holding  railroad  mortgage  describing  property  and  containing  provision 
"and  also  all  rights,  powers,  and  privileges  relating  to  or  useful  to  said 
railroad,  whether  held  now  or  after  acquired,"  covered  branch  line  sub- 
sequently purchased;  Cox  v.  Birmingham  Dry  Goods  Co.,  125  Ala.  324,  28 
South.  458,  upholding  chattel  mortgage  of  stock  of  goods  permitting  mort- 
gagor to  sell  in  regular  course  of  business  and  use  proceeds  to  replenish 
stock;  New  England  Nat.  Bank  v.  Northwestern  Nat.  Bank,  171  Mo.  329, 
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71  S.  W.  197^  holding  mortgagee  of  after-acquired  property  failing  to  take 
possession  until  after  property  had  been  mortgaged  to  third  persons  is 
not  entitled  thereto  as  against  such  subsequent  mortgagees;  St.  Joseph 
etc.  By.  Co.  v.  Smith,  170  Mo  331,  70  S.  W.  702,  construing  railroad  mort- 
gage with  reference  to  after-acquired  property;  Knickerbocker  Trust  Co. 
V.  Carteret  SteeF  Co.,  79  N.  J.  Eq.  507,  82  Atl.  149,  holding  that  if  after- 
acquired  property  is  subject  to  liens,  general  mortgage  would. not  displace 
them;  Jones  v.  Perkins,  43  Okl.  735,  144  Pac.  184,  applying  rule  where, 
prior  to  removal  of  his  restrictions  a  minor  Creek  freedman  deeded  his 
allotment  and  his  grantee  mortgaged  it;  Johnson  v.  Donohue,  113  Tenn. 
450,  83  S.  W.  361,  where  insolvent  prior  to  bankruptcy  assigned  right  to 
receive  certain  funds  from  railroad  accruing  under  contract  together  with 
after-accruing  funds,  in  consideration  of  pre-existing  debt,  assignee  en- 
titled to  accruing  funds,  though  at  time  of  assignment  debtor's  right 
thereto  was  contingent ;  Richardson  v.  Washington  etc.  Cortley  Bros.,  83 
Tex.  346,  31  S.  W.  617,  upholding  crop  mortgage  for  next  year  where  mort- 
gagor had  no  lease  for  that  year  for  land  upon  which  crop  was  to  be 
grown;  Baleh  v.  Arnold,  9  Wyo.  32,  59  Pac.  437,  holding  grantor  by  deed 
conveyed  all  right,  title  and  interest  in  certain  land  and  all  his  claim 
at  law  or  in  equity,  and  he  had  merely  naked  x)ossession  of  part  deed  con- 
veyed fee  simple  and  not  merely  quitclaim;  Shaw  v.' Bill,  95  U.  S.  16,  24 
Ii.  Ed.  335,  Bell  v.  Chicago  etc.  R.  R.  Co.,  34  La  Ann.  791,  792,  795,  Morrill 
V.  Noyes,  56  Me.  469,  96  Am.  Dec.  493,  and  Butler  v.  Rahm,  46  Md.  548 ; 
in  Scott  V.  Clinton  etc.  R.  R.  Co.,  6  Biss.  534,  535,  Fed.  Cas.  12,527,  though 
rolling  stock,  by  Illinois  Constitution,  is  personalty,  it  is  covered  by  such 
mortgage;  Manhattan  Trust  Co.  v.  Sioux  City  etc.  B.  R.  Co.,  68  Fed.  74, 
mortgage  attached  to  rolling  stock  when  it  came  within  county  where  re- 
corded; PuUan  V.  Cincinnati  etc.  R.  R.  Co.,  5  Biss.  248,  Fed.  Cas.  11,462, 
Jessup  V.  Bridge,  11  Iowa,  576,  79  Am.  Dec.  515,  and  McGraw  v.  Memphis, 
etc.  R.  R.  Co.,  5  Cold.  444,  mortgage  may  cover  future  earnings;  Clay  v. 
East  Tennessee  etc.  R.  R.  Co.,  6  Heisk.  430,  431,  mortgage  of  future  re- 
ceipts attached  only  to  net  profits;  Dunham  v.  Cincinnati  etc.  R.  R.  Co., 
1  Wall.  268,  17  L.  Ed.  588,  Toledo  etc.  R.  R.  Co.  v.  Hamilton,  134  U.  S. 
300,  83  la.  Ed.  907,  10  Sup.  Ct.  548,  and  Dillon  v.  Barnard,  1  Holmes,  394, 
Fed.  Cas.  3915,  such  mortgage  has  precedence  over  claim  of  contractor 
building  the  railroad;  Central  Trust  Co.  v.  Kneeland,  138  U.  S.  419,  34 
Ii.  Ed.  1016,  11  Sup.  Ct.  358,  mortgage  covers  property  held  by  full 
equitable  title,  as  well  as  by  legal  title  and  extends  to  terminal  facilities; 
Barnard  v.  Norwich  etc.  R.  R.  Co.,  4  Cliff.  360,  364,  Fed.  Cas.  1007,  mort- 
gage covers  subsequently  acquired  leasehold  interest  in  another  railroad; 
Parker  v.  New  Orleans  etc.  R.  R.  Co.,  33  Fed.  696,  mortgage  attached  to 
lands  subsequently  granted  by  Congress,  though  railroad  never  built; 
Compton  v.  Jessup,  68  Fed.  286,  15  C.  C.  A.  397,  mortgage  attached  to 
property  acquired  by  mortgagor's  successor;  Hamlin  v.  Jerrard,  72  Me. 
75,  lien  covers  property  not  yet  used,  and  is  not  destroyed  by  consolida- 
tion; Omaha  etc.  R.  R.  Co.  v.  Wabash  etc.  R.  R.  Co.,  108  Mo.  301,  18 
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8.  W.  1102,  land  and  hotel  used  for  eating-house,  etc.,  covered  by  mort- 
gage; Williamson  v.  New  Jersey  etc.  R.  R.  Co.,  25  N.  J.  Eq.  21,  bond- 
holders not  necessary  parties  to  bill  for  foreclosure  brought  by  their  trus- 
tees, but  the  court  will  remedy  any  defects  in  the  proceedii^  that  would 
injure  them;  Williamson  v.  New  Jersey  etc.  R.  R.  Co.,  26  N.  J.  Eq.  403, 
mortgage  covered  shares  subsequently  purchased  of  stoclTof  another  rail- 
road; Davis  V.  Zumwalt,  1  Tex.  Civ.  App.  316,  317,  holding  that  mortgage 
attached  as  a  valid  lien  when  crop  was  planted  and  came  into  ^stence; 
Miller  v.  Ruthland  etc.  R.  R.  Co.,  36  Vt.  497,  notice  to  trustees  for  bond- 
holders, under  second  and  third  mortgages,  of  prior  equitable  mortgage 
is  notice  to  bondholders;  Brett  v.  Carter,  2  Low.  463,  Fed.  Cas.  1844, 
and  Campbell  v.  Quinton,  4  Kan.  App.  327,  45  Pac.  917,  upholding  mort- 
gages of  stock  to  be  put  in  shop  or  storeroom;  Ellett  v.  Butt,  1  Woods, 
218,  Fed.  Cas.  4384,  Apperson  v.  Moore,  30  Ark.  60,  21  Am.  Rep.  178, 
Grand  Forks  etc.  Bank  v.  Minneapolis  etc.  Elevator  Co.,  6  Dak.  Ter.  366, 
43  N.  W.  808,  Stephens  v.  Tucker,  55  Ga.  544,  Sillers  v.  Lester,  48  Miss. 
524,  and  Cotten  v.  Willoughby,  83  N.  C.  79,  85  Am.  Bep.  565,  upholding 
mortgages  of  future  crops;  Boston  etc.  Safe  Deposit  Co.  v.  Tel.  Co.,  36 
Fed.  298,  applying  rule  to  mortgage  covering  new  telegraph  lines;  Gro- 
ton  Mfg.  Co.  V.  Gardiner,  11  R.  I.  628,  629,  upholding  covenant  in  lease 
creating  Hen  for  rent  on  machinery  and  goods  to  be  put  in;  Burdon  etc. 
Sugar  Refin.  Co.  v.  Ferris  Sugar  Mfg.  Co.,  78  Fed.  420,  upholding  lien 
for  rent  on  bounties  to  be  paid  lessee  created  by  stipulations  in  lease; 
McClure  v.  McDearmon,  26  Ark.  73,  applying  rule  in  case  of  lien  reserved 
on  interests  and  their  increase  in  sale  by  one  joint  owner  to  the  other, 
of  interest  in  sawmill;  Brown  v.  Allen,' 35  Iowa.  310,  applying  rule  in 
case  of  lien  on  grain  for  advances  made  for  its  purchase;  Kimball  v» 
Gafford,  78'  Iowa,  69,  4  L.  B.  A.  400,  42  N.  W.  584,  contract  and 
payment  for  certain  bonds  to  be  bought,  binds  the  identical  bonds^ 
and  does  not  simply  create  a  debt  for  money  paid;  Dodge  v.  Smith, 
5  Kan.  App.  745,  46  Pac.  993,  all  taking  property  with  notice  of  such 
mortgage  are  estopped  to  deny  it;  Edwards  v.  Peterson,  80  Me.  372,  6  Anu 
St.  Bep.  209,  14  Atl.  937,  upholding  assi^ment  of  wages  to  be  earned; 
Perry  v.  White,  111  N.  C.  200,  16  S.  E.  172,  upholding  mortgage  of  future 
trade  fixtures;  Hale  v.  HoUon,  14  Tex.  Civ.  App.  108,  35  S.  W.  849,  up- 
holding assignment  of  expectancy;  dissenting  opinion  in  Chaffe  v.  Hey- 
ner,  31  La.  Ann.  611,  majority  holding  agreement  to  apply  to  debt  pro- 
ceeds of  cotton  to  be  shipped  to  and  sold  by  factor,  only  created  a  lien  on 
the  proceeds  when  sold,  and  another  debtor  could  attach  cotton  before 
sale;  dissenting  opinion  in  Cook  v.  Corthell,  11  R.  I.  488,  489,  491,  492, 
majority  holding  goods  had  been  taken  possession  of  by  mortgagee,  and  so 
not  attachable  under  statute,  as  in  mortgagor's  possession;  Augusta  Trust 
Co.  V.  Federal  Trust  Co.,  153  Fed.  160,  82  C.  C.  A.  309 ,  Conklin  v.  United 
States  Shipbuilding  Co.,  123  Fed.  921,  and  Smith  &  Ricker  ▼.  Hill  Bros.^ 
17  N.  M.  427,  134  Pac.  246,  all  arguendo. 

Distinguished  in  Murray  v.  Farmville  etc.  R.  R.,  101  Va.  269,  43  S.  E. 
556,  holding  words  in  granting  clause  of  mortgage  restricted  more  gen- 
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eral  words  used  therein,  so  that  first  mortgagors  acquired  no  priority 
over  second  mortgagors  of  after-acquired  property;  Homer-Gaylord  Co. 
V,  Fawcett,  50  W.  Va.  493,  40  S.  E.  567,  holding  trust  deed  to  secure  deht 
on  stock  of  goods  and  extending  to  after-acquired  property  and  duly  re- 
corded is  not  fraudulent  as  to  subsequent  creditors  with  notice;  Milwaukee 
etc,  R.  R.  Co.  V.  James,  6  Wall,  762,  18  L.  Ed.  856,  where  there  was  a 
lien  prior  to  the  mortgage,  and  sale  under  judgment  on  the  lien;  Beall 
V.  White,  94  U.  S.  387,  24  L.  Ed.  175,  deed  of  trust  of  furniture  to  be 
acquired,  held  inferior  to  statutory  lien  of  landlord;  Calhoun  v.  Memphis 
etc.  R.  R.  Co.,  2  Flipp.  447,  Fed.  Cas,  2309,  railroad  mortgage  construed 
not  intended  to  pass  land  afterward  acquired,  and  not  essential  to  rail- 
road's use,  unless  described  with  reasonable  certainty;  Hodder  v.  Ken- 
tucky etc.  R.  R.  Co.,  7  Fed.  799,  where  question  was  of  another  railroad, 
not  proved  to  have  been  acquired  intra  vires,  and  which  could  not  have 
been  acquired  intra  vires  at  time  of  mortgage;  Meyer  v.  Johnson,  53  Ala. 
330,  mortgage  inferior  to  liens  on  property  created  before,  or  at  time  of 
acquirement,  and  cannot  extend  to  lands  acquired  or  lines  built,  which 
would  have  been  ultra  vires  at  time  of  mortgage;  Williamson  v.  New 
Jersey  etc.  R.  R.  Co.,  29  N.  J.  Eq.  320,  324,  where  mortgagor  acquired 
property  by  decree  based  on  equities,  mortgagee's  rights  are  subject  to 
rights  of  others  acquired  before  the  decree;  New  England  R.  R.  Co.  v. 
Carnegie  Steel  Co.,  75  Fed.  56,  21  C.  C.  A.  219,  until  mortgagee  interferes, 
railroad  may  dispose  of  income  as  thodgh  unencumbered;  Harris  v. 
Youngstown  Bridge  Co.,  90  Fed.  328,  33  C.  C.  A.  69,  mortgagee  must  take 
subject  to  all  equities  and  liens  existing  at  time  of  acquirement  by  mort- 
gagor; Paden  v.  Bellinger,  87  Ala.  576,  6  South.  352,  mortgage  does  not 
cover  crop  on  land  in  which  mortgagor  had  no  interest  at  time  of  mort- 
gage of  future  crops;  Williams  v.  Briprgs  11  R.  I.  478,  22  Am.  Rep.  654, 
Emerson  v.  European  &  N.  A.  R.  R.  Co.,  67  Me.  391,  24  Am.  Rep.  41,  and 
Wilson  V.  Wilson,  37  Md.  11,  11  Am.  Rep.  522,  such  mortgages  are  in- 
operative  at  law;  Daly  v.  New  York  etc.  R.  R.  Co.,  55  N.  J.  Eq.  603,  38 
Atl.  205,  Zom  v.  Savannah  etc.  R.  R.  Co.,  5  S.  C.  95,  Hand  v.  Savannah 
etc.  R.  R.  Co.,  12  S.  C.  364,  and  Hand  v.  Savannah  R.R.  Co.,  17  S.  C. 
277,  such  mortgage  cannot  defeat  a  purchase-money  mortgage  of  prop- 
erty subsequently  acquired;  Freeman  v.  Howe,  24  How.  461,  16  L.  Ed. 
753,  arguendo. 

Criticised  in  Hoyle  v.  Plattsburgh  etc.  R.  R.  Co.,  54  N.  Y.  322,  18  Am. 
Rep.  600,  holding  mortgage  could  not  cover  rolling  stock,  as  it  was  not 
filed  as  a  chattel  mortgage. 

Mortgage  of  personal  property  to  be  acquired.    Note,  22  Am.  Rep. 
654. 

Mortgage  of  after-acquired  property  and  of  property  having  only  a 
potential  existence.    Note,  46  Am.  Dec.  717. 

Effect  of  mortgages  of  after-acquired  personal  property.    Note^  76 
Am.  Dec.  731. 
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What  after-acquired  property  passes  by  a  railway  mortgage.  Notej 
99  Am.  St.  Rep.  263,  259. 

Assignment  of  demands  to  become  due.    Note,  67  Am.  Dec.  441. 

Sale  or  mortgage  of  future  crops.    Note,  23  L.  R.  A.  455,  466,  467. 

Legal  title  of  assignee  under  assignment  of  future  chattels  as  security. 
Note,  10  E.  R.  0.  476. 

If  mortgaged  railroad  property  be  more  than  sufficient  to  satisfy  the  mort- 
gage, the  court  may  compel  payment  of  an  execution  creditor,  or  may  permit 
a  sale  of  rolling  stock  sufficient  to  satisfy  such,  creditor,  If  his  claim  or  execu- 
tion is  inequitably  bindered. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  EUson,  113  Mich.  37,  71  N.  W. 
326,  coal  of  a  railroad  is  subject  to  levy  and  sale  for  taxes. 

One  of  a  class  of  bondbolders  secured  by  mortgage  cannot  disturb  the 
pro  rata  distribution,  to  which  all  the  bondholders  are  entitled  in  case  of  a 
deficiency,  by  levying  on  and  selling  part  of  the  common  security. 

Approved  in  Hackettstown  Nat.  Bank  v.  D.  S.  Yuengling  Brewing  Co., 
74  Fed.  114,  20  C.  C.  A.  327,  Atlantic  Trust  Co.  v.  Woodbridge  Canal  etc. 
Co.,  79  Fed.  848,  and  Fish  v.  New  York  etc.  Paper  Co.,  29  N.  J.  Eq.  21, 
all  following  rule;  Commonwealth  v.  Susquehanna  etc.  R.  R.  Co.,  122  Pa. 
St.  321,  1  L.  R.  A.  228,  15  Atl.  451,  judicial  sale  on  judgml^nt  for  individual 
bondholder  passed  no  title,  and  corporate  purchaser  ousted  by  quo  war- 
ranto; New  Orleans  etc.  R..R.  Co.  v.  Parker,  143  U.  S.  59,  36  L.  Ed.  71, 
12  Sup.  Ct.  369,  if  such  action  is  allowed,  plaintiff  is  bound  to  act  for 
all  others,  permit  their  intervention  and  protect  them  in  the  decree. 

Distinguished  in  Kimber  v.  Gunnell  Gold  Min.  etc.  Co.,  126  Fed.  140, 
61  C.  C.  A.  203,  holding  prospective  levy  upon  mortgaged  property  of 
execution  upon  judgment  in  action  at  law  against  mortgagor,  brought  by 
one  of  several  bondholders  secured  by  same  mortgage,  constitutes  no 
defense  to  action  on  part  of  mortgagor;  Guilford  v.  Minneapolis  etc.  R.  R. 
Co.,  48  Minn.  575,  31  Am.  St.  Rep.  700,  51  N.  W.  661,  rights  of  other  bond- 
holders not  affected  by  mere  judgment,  without  attachment  or  execution, 
obtained  by  one. 

Right  of  action  of  individual  holder  on  corporate  bond  or  coupon 
secured  by  mortgage.    Note,  Ann.  Gas.  1915D,  983. 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.  Note,  20 
L.  R.  A.  538. 

Right  to  maintain  action  at  law  on  past-due  corporate  bonds  or 
coupons  as  affected  by  provisions  of  ttust  deed  authorizing  pro- 
ceedings by  trustee.    Note,  49  L.  R.  A.  (N.  8.)  157. 

Railroad  charter  construed  and  held,  upon  a  reasonable  constmction  of 
the  enabling  statutes,  to  bave  authorized  it  to  follow  the  route  it  did,  and 
therefore  for  that  purpose  to  borrow  money  and  pledge  the  road  to  be  buUt. 
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Approved  i|»  Dunham  ▼.  Cincinnati  etc.  R.  R.  Co.,  1  Wall.  267,  17  L.  Ed. 
688,  where  express  authority  to  borrow  was  given;  Dunham  v.  Isett,  15 
Iowa,  293,  mortgage  of  property  and  revenues  upheld,  and  execution  and 
garnishment  by  judgment  creditor  enjoined ;  Beach  v.  Wakefield,  107  Iowa, 
583,  76  N.  W.  693,  power  to  mortgage  future  acquired  property  construed 
from  power  given  to  mortgage  present  property;  Hays  v.  Galion  etc.  Coal 
Co.,  29  Ohio  St.  339,  mortgage  of  present  property  upheld  |  Black  v.  Dela- 
ware etc.  Canal  Co.,  22  N.  J.  Eq.  402,  public  grants  must  be  reasonably 
construed,  so  as  not  to  defeat  their  intentions. 

Federal  court's  equity  jurisdiction  to  contr<fl  its  Judgments  at  law,  dis- 
cussed. 

Approved  in  Leigh  v.  Kewanee  Mfg.  Co.,  127  Fed.  992,  holding  where 
action  at  law  was  pending  in  Federal  court,  such  court  has  ancillary  juris- 
diction before  judgment  to  entertain  bill  to  restrain  further  prosecution 
of  such  action  on  equitable  grounds  not  available  as  defense  to  action  at 
law,  without  regard  to  citizenship;  Freeman  v.  Howe,  24  How.  460,  16 
Ij.  Ed.  752,  Krippendorf  v.  Hyde,  110  U.  S.  281,  28  L.  Ed.  147,  4  Sup.  Ct. 
29,  and  Stone  v.  Bishop,  4  Cliff.  597,  Fed.  Cas.  13,482,  holding  that  a 
Federal  court  will  entertain  a  bill  in  equity  to  regulate  its  judgment  at 
law,  as  supplementary  to  the  original  suit,  without  regard  to  citizenship 
of  parties. 

Distinguished  in  Ruggles  v.  Simonton,  3  Biss.  327,  Fed.  Cas.  12,120, 
United  States  courts  have  not  jurisdiction  to  prevent  sheriff's  sale  on  exe- 
cution from  a  State  court;  La  Mothe  v.  Fink,  8  Biss.  498,  Fed.  Cas.  8032, 
mortgagee,  in  possession  of  ordinary  chattels,  not  entitled  to  injunction 
to  prevent  levy  on  execution  against  mortgagor. 

Injunction  in  State  court  against  execution  of  final  process  of  Federal 
court.    Note,  76  Am.  Dec.  223. 

Injunction  against  execution  sales  or  other  proceedings  under  final 

process.    Note,  30  L.  R.  A.  104. 
Railroad  as  realty  or  personalty.    Note,  66  L.  B.  A.  49. 

Miscellaneous.  Cited  in  Louisville  etc.  R.  R.  Co.  v.  Tennessee,  8  Heisk. 
802 ;  Keene  v.  Wheatley,  14  Fed.  Cas.  197 ;  Ruggles  v.  Southern  Minn.  R.  R. 
Co.,  20  Fed.  Cas.  1330;  Compton  v.  Jessup,  68  Fed.  287,  15  C.  C.  A.  397; 
Neilson  v.  Iowa  etc.  R.  R.  Co.,  51  Iowa,  188,  33  Am.  Rep.  126,  1  N.  W.  438. 

23  How.  132-149,  16  !•.  Bd.  405,  FLOWEBS  ▼.  FOREMAN. 

District  Court  of  Louisiana  did  not  acquire  jurisdiction  to  pronounce 
judgment  against  absent  parties  represented  by  a  curator  ad  hoc,  appointed 
t»y  tlie  court,  no  notice  being  served  on  tbe  parties. 

Distinguished  in  Duruty  v.  Musacchia,  42  La.  Ann.  361,  7  South.  556, 
holding  nonresident  may  be  brought  into  court  through  a  curator  ad  hoc. 

New    parties — How    jurisdiction    over   may    be    acquired.    Note,    50 
Am.  St.  Bep.  740. 
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Statute  l)egln8  to  run  against  warrantor  of  title  to  land  in>X*oiii8iana  ftom 
date  of  decree  of  eyiction. 

Distinguished  in  Sienert  y.  Underwood,  68  Tex.  Civ.  423,  124  S.  W.  722, 
till  final  determination  of  suit  in  favor  of  owner  of  paramount  title  against 
covenantee  and  warrantors,  covenantee  has  no  cause  of  action  on  war- 
ranty. 

limitation  against  action  for  wrongful  act  or  breach  of  %>ntraet  or 
duty  as  running  from  date  of  act  or  breach  or  from  occurrence  of 
actual  damage.    Note,  13  Ann.  Oaa.  700. 

Law  governing  limitations  on  contract.    Note,  6  L.  B.  A.  (N.  8.)  658. 

Law  governing  covenant  in  deed  or  mortgage  of  realty.  Note,  17 
L.  B.  A.  (N.  8.)  1097. 

Breach  of  covenant  of  warranty  by  eviction.  Note,  122  Am.  St.  Bep. 
858. 

23  How.  149-167,  16  L.  Ed.  518,  BENJAMIK  ▼.  HILLABD. 

Guaranty  of  the  performance  of  a  contract,  and.  In  case  of  nonperform- 
ance, to  refund  all  money  paid,  creates  a  twofold  ebllgationy  for  damages, 
and  for  pajrmentB  made. 

Approved  in  Sagal  v.  Mann,  89  Conn.  580,  95  Atl.  7,  holding  guaranty  of 
payment  of  rent  passes  to  grantee  who  may  sue  guarantor. 

Distinguished  in  Evans  v.  Lawton,  34  Fed.  235,  where  guaranty  was  of 
performance  of  contract  of  agency,  and  of  accounting  by  agent  for  money 
received,  the  first  clause  covered  the  second. 

Generally  the  surety  is  presumed  to  guarantee  all  obligations  assumed  by 
bis  principal  in  the  contract  guaranteed. 

Approved  in  Fulton  v.  Fletcher,  12  App.  D.  C.  17,  holding  amount  of 
recovery  on  bond  on  appeal  was  amount  of  depreciation  in  value  of  prop- 
erty occasioned  by  delays  Lamb  v,  Ewing,  54  Fed.  276,  4  C.  C.  A.  320, 
sureties  liable  for  amount  of  judgment  paid  principal,  on  bonds  for  repay- 
ment in  case  of  judgment  reversed,  although  judgment  not  formally  re- 
versed; United  States  v.  Freel,  92  Fed.  301,  where  contract  authorizes 
auxiliary  contracts,  parties  may  extend  the  work  without  releasing  surety ; 
Hooper  v.  Hooper,  81  Md.  177,  48  Am.  St.  Bep.  507,  31  Atl.  513,  guarantors 
of  debt  to  certain  amount  are  liable  also  for  interest  owing  by  principal. 

Waiver  of  punctual  delivery  of  machinery,  in  a  contract  to  constmet  a 
mill  does  not  discharge  the  contractor's  guarantor;  but  to  cause  a  discharge 
there  must  be  substitution  of  another  contract  either  directly  or  by  material 
alterations,  without  the  surety's  consent. 

Approved  in  Prescott  Nat.  Bank  v.  Head,  11  Ariz.  225,  90  Pac.  332, 
holding  surety  on  hood  not  discharged  from  liability  by  change  in  con- 
tract wholly  at  obligee's  expense  and  adding  nothing  to  liability  of  surety ; 
Maree  v.  Ingle,  69  Ark.  123,  61  S.  W.  371^  holding  surety  on  builder's 
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bond  not  discharged  in  toto  by  fact  that  obligee  paid  off  eontracfor  one 
day  earlier  than  stipulated;  Groendyke  v.  Musgrave,  123  Iowa,  639,  99 
N.  W.  145,  where  defendant  guaranteed  payment  under  contract  whereby 
plaintiff  sold  twine  for  which  notes  given  payable  in  October  and  No- 
vember, and  part  of  twine  being  inferior  was  returned  and  credit  given 
therefor,  guarantor  not  relieved;  Segari  v.  Mazzei,  116  La.  1031,  41  South. 
247,  mere  change  in  site  of  dwelling-house  from  one  place  to  another  in 
same  square  does  not  discharge  surety;  Cowles  ▼.  United  States  etc. 
Guaranty  Co.,*32  Wash.  126,  72  Pac.  1033,  holding  where  building  contract 
provided  that  no  alterations  should  be  made  except  on  written  order  of 
architects,  and  that  when  so  made  value  thereof  should  be  computed  by 
architects,  waiver  of  written  order  by  contractor  did  not  relieve  compen- 
sated surety  from  liability;  International  Text-Book  Co. .v.  Mabbott,  159 
Wis.  428,  150  N.  W.  431,  holding  mere  indulgence  to  principal  by  person 
without  authority  to  extend  time  will  not  release  guarantor;  Sentinel  Co. 
V.  Smith,  143  Wis.  380,  127  N.  W.  945,  guarantor  of  newspaper  agent's 
agreement  to  promptly  pay  every  month  for  papers  sent  him  by  publisher 
not  released  by  publisher's  sending  agent  papers  when  his  account  was  in 
arrears;  Grafton  v.  Hinkley,  111  Wis.  57,  86  N.  W.  863,  holding  where 
contractors  waived  written  notice  as  to  completion  of  building,  sureties 
on  bond  not  released  from  portion  of  contract  not  requiring  notice;  Har- 
per V.  National  Life  Ins.  Co.,  56  Fed.  284,  5  C.  C.  A.  505,  sureties  for 
payment  over  by  insurance  agent  of  all  commissions  over  two  hundred  and 
fifty  dollars  per  month  not  dischaxiged  by  change  in  rate  of  commissions 
allowed;  Fertig  v.  Bartles,  78  Fed.  867,  surety  not  discharged  by  exten- 
sion to  principal  of  isredit  greater  than  that  assured ;  Hooper  v.  Hooper, 
81  Md.  174,  48  Am.  BL  Rep.  505,  31  Atl.  512,  sureties  not  discharged  by 
delaying  demand,  when  principal  is  as  able  to  pay  debt  when  demanded 
as  when  first  due;  Anderson  v.  May,  10  Heisk.  87,  guaranty  of  lease  by 
A  covers  lease  made  by  A  and  B  as  partners;  De  Mattos  v.  Jordan,  15 
Wash.  389,  46  Pac.  406,  and  United  States  v.  Freel,  supra,  surety  not 
discharged  by  changes  in  specifications  when  building  contract  permitted 
fiuch  changes;  Stephens  v.  Elver,  101  Wis.  396,  77  N.  W.  738,  small  ad- 
vances on  installments  by  owner  to  builder  did  not  release  builder's  surety. 
Distinguished  in  Grant  v.  Smith,  46  N.  Y.  99,  surety  discharged  by 
change  in  contract  for  engine  with  two  boilers  to  one  with  three  boilers 
costing  more. 

Vendee's  nse  of,  and  payment  for,  machinery  with  latent  defects,  does  not 
relieve  vendor  or  his  guarantor  from  liability. 

Approved  in  Memphis  v.  Brown,  1  Flipp.  226,  Fed.  Cas.  9415,  city  liable 
for  difference  in  value  between  bonds  unsecured  by  sinking  fund,  paid  to 
contractor,  and  bonds  secured  by  sinking  fund,  which  contract  called  for; 
Levy  v.  Schwartz,  34  La.  Ann.  215,  using  cotton-press  and  paying  price 
is  no  waiver  of  claim  for  damages  for  defects. 
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Damages  for  deficiency  In  machinery  should  be  snch  as  would  enable  dell* 
dency  to  be  repaired,  not  difference  between  valoe  of  deilcleni  machinery  and 
Its  contract  price. 

Approved  in  Norfolk  Sand  etc.  Corp.  v.  Ohio  Locomotive  Crane  Co.,  217 
Fed.  30,  133  C.  C.  A.  135,  holding  where  doubt  exists  as  to  whether  dam- 
ages claimed  by  buyer  from  seller  for  breach  of  contract  are  natural  or  v 
remote,  it  must  be  determined  as  one  of  fact;  American  China  Dev.  Co.  v. 
Boyd,  148  Fed.  271,  allowing  prospective  damages  consisting  of  unpaid 
contract  price  for  dischai^e  of  servant  before  expiration  of  term;  Thomas 
China  Co.  v.  C.  W.  Raymond  Co.,  135  Fed.  28,  67  C.  C.  A.  629,  under  con- 
tract for  sale  of  machinery  whereby  seller  agreed  to  replace  parts  break- 
ing through  defects,  buyer  could  remedy  defects  or  procure  new  parts, 
from  others  and  charge  seller  with  cost  under  general  warranty;  North 
Chicago  St.  R.  Co.  v.  Bumham,  102  Fed.  673,  42  C.  C.  A.  584,  holding 
measure  of  damages  for  breach  of  contract  to  make  motor  from  model, 
where  vendee  accepts  motor,  is  cost  of  making  changes  necessary  to  meet 
requirements  of  contract ;  Eckington  etc.  R.  Co.  v.  McDevitt,  18  App.  D.  C. 
507,  holding  where  railroad  company  abandons  road,  loss  suffered  by 
owner  whose  land  was  granted  to  company  should  be  determined  by  dif- 
ference in  value  of  land  with  and  without  road  in  operation;  Hardie- 
Tynes  Mfg.  Co.  v.  Eastern  Cotton  Oil  Co.,  160  N.  C.  152,  134  Am.  St. 
Rep.  899,  63  S.  E.  677,  applying  rule  in  case  of  breach  of  warranty  of  en- 
gine; Winston  Cigarette  Mach.  Co.  v.  Wells-Whitehead  Tob!  Co.,  141 
N.  C.  289,  8  L.  R.  A.  (N.  S.)  255,  53  S.  E.  887,  estimated  profits  not  re- 
coverable for  breach  of  contract  to  operate  and  exhibit  model  of  cigarette- 
making  machine  at  exposition;  Marsh  v.  McPherson,  105  U.  S.  718,  26 
L.  Ed.  1142,  error  to  charge  that  damages  should  be  tlie  difference  between 
value  of  defective  goods  and  the'  contract  price;  Stilwell  Mfg.  Co.  v. 
Phelps,  130  U.  S.  527,  32  L.  Ed.  1037,  9  Sup.  Ct.  603,  vendee  can  deduct 
from  contract  price  the  reasonable  cost  of  altering  to  conform  to  contract 
requirements;  Pierce  v.  Tennessee  Coal  etc.  R.  R.  Co.,  173  U.  S.  11,  4S 
L.  Ed.  591,  19  Sup.  Ct.  339,  for  breach  of  contract  of  service,  damages 
are  full  value  of  contract,  past  and  fatnre,  deducting  for  money  earned 
and  possible  to  earn,  and  for  loss  of  service  to  employer;  B.  F.  Sturte- 
vant  Co.  v.  Champion  Fibre  Co.,  232  Fed.  6,  arguendo. 

28  How.  167-170,  16  L.  Ed.  410,  OODEN  V.  PABS0N8. 

On  Issue  whether  libelants  had  compiled  with  covenant  In  a  charter-party 

to  receive  full  cargo,  expert  testimony  Is  admissible  to  prove  how  much  vessel 

* 

could  receive  with  safety. 

Approved  in  The  F.  J.  Luckenbach,  213  Fed.  674,  applying  rule  where 
contract  of  affreightment  silent  in  regard  to  terms  of  right  delivery  and 
of  duty  of  stowage ;  Stewart  v.  Raleigh  etc.  Air  Line  R.  Co.,  141  N.  C.  265, 
53  S.  E.  881,  holding  in  action  for  death  from  collision  question  concerning 
crews  was  proper  subject  for  expert  testimony;  Hamann  v.  Milwaukee 
Bridge  Co.,  127  Wis.  565,  106  N.  W.  1086,  opinion  evidence  as  to  whether 
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jMirticTiIar  manner  of  moving  heavy  maehine  from  ear  to  building  was 
proper 9  is  incompetent;  Pnllman's  Palace  Gar  Co.  v.  Harkins,  55  Fed.  935, 
5  C.  0.  A.  326,  upholding  admission  of  expert  testimony  to  show  that  re- 
volving shafting  is  dangerous  machinery;  Niagara  etc.  Ins.  Co.  v.  Greene, 
77  Ind.  595,  upholding  admission  of  expert  testimony,  in  action  on  contract 
of  employment  as  insurance  agent  for  a  reasonable  time,  to  show  what 
would  be  a  reasonable  time;  Walsh  v.  Washington  etc.  Ins.  Co.,  32  N.  Y. 
443,  upholding  admission  of  expert  testimony  to  prove  effect  of  heavy 
seas  on  a  certain  vessel;  Congress  ic  Empire  Spring  Co.  v.  Edgar,  99  U.  S. 
658,  .25  L.  Ed.  490,  whether  witness  is  Qualified  to  testify  as  an  expert  is 
A  question  for  the  court. 

Who  are  experts  and  in  what  cases  expert  testimony  is  admissible. 
Note,  66  Am.  Dec.  244. 

Admissibility  of  opinion  evidence  as  to  whether  work,  situation^  appli- 
ance, etc.,  is  dangerous.    Note,  7  Ann.  Oaa.  466. 

Conclusiveness  of  expert's  testimony.    Note,  42  L.  B.  A.  760. 

23  How.  170-172,  16  L.  Ed.  418,  IBVINE  v.  SEDFIEU). 

For  purpose  of  levying  duties  upon  foreign  merchandise,  its  value  Is  its 
wholesale  market  price  at  p<Ht  of  export  on  day  of  sailing. 

Approved  in  Lawrence,  Son  &  Gerrish  v.  United  States,  127  Fed.  752, 
holding  date  of  consular  certificate  of  invoice  is  only  prima  facie  evidence- 
of  date  of  exportation. 

28  How.  172-190,  16  L.  Ed.  424,  0A8TLE  ▼.  BULLABD. 

Olreuit  Courts  liavo  no  power  to  grant  peremptory  nonsuit  against  will 
of  plaintlir. 

Approved  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  387,  394,  421, 
AniL  CaiL  1914D,  1029,  67  L.  Ed.  890,  892,  903,  33  Sup.  Ct.  523,  holding 
that  when  court  sets  aside  verdict  and  orders  new  trial  it  may  not  itself 
determine  issues  of  fact  as  there  arises  right  of  trial  by  jury;  Bryan 
V.  Pinney,  3  Ariz.  35,  36,  21  Pac.  333,  holding,  under  Rev.  Stats.  Ariz., 
1887,  par.  764,  involuntary  nonsuit  cannot  be  granted;  Jackson  v.  Merritt, 
21  D.  C.  285,  holding  trial  court  cannot  properly  allow  voluntary  nonsuit 
vrith  leave  to  strike  it  out  another  day,  nor  has  it  right  to  strike  out  vol- 
untary nonsuit  once  entered;  Ordway  v.  Boston  etc.  R.  R.,  69  N.  H.  432, 
45  Atl.  245,  holding  involuntary  nonsuit  for  insufficiency  %f  evidence  is  bar 
to  subsequent  suit;  Northern  Pacific  R.  R.  Co.  v.  Charless,  51  Fed.  572, 
2  C.  C.  A.  380,  Herrera  v.  Chaves,  2  N.  M.  91,  Union  Ins.  Co.  v.  Smith, 
124,  U.  S.  424,  81  L.  Ed.  605,  8  Sup.  Ct.  544,  following  rule;  Baylis  v.  Trav- 
olers'  Fire  Ins.  Co.,  113  U.  S.  321,  28  L.  Ed.  991,  5  Sup.  Ct.  497,  error  for 
oourt  to  order  verdict  for  plaintiff,  subject  to  its  opinion,  and  then  render 
judgment  for  defendant  upon  its  opinion  of  the  law  and  evidence;  Miller  v. 
Baltimore  &  0.  R.  R.  Co.,  17  Fed.  Cas.  305,  Circuit  Court  refused*  to  allow 
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-^ 
Ohio  law  allowing  such  nonsuit;  but  compare  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  39,  35  L.  EcL  61,  11  Sup.  Ct.  481,  Circuit 
Court  may  follow  State  statute  authorizing  such  order,  and  its  judgment 
of  nonsuit  may  be  reviewed  on  -writ  of  error;  Patting  v.  Spring  Valley 
Coal  Co.,  93  Fed.  99,  on  plaintiff's  nonappearance,  a  jury  should  be  im- 
paneled, and  verdict  for  defendant  directed. 

Distinguished  in  Parks  v.  Southern  R.  Co.,  143  Fed.  278,  74  C.  C.  A- 
414,  and  Huntt  v.  McNamee,  141  Fed.  294,  72  C.  C.  A.  441,  both  holding 
where  voluntary  nonsuit  permitted  by  state  practice,  it- is  discretionary  with 
Federal  court  to  refuse  nonsuit  after  conclusion  of  plaintiffs  testimony 
and  after  directing  verdict  for  defendant ;  Mercantile  Mut.  Ins.  Co.  v.  Fol- 
som,  18  Wall.  250,  21  L.  Ed.  833,  defendant  may  move  that  plaintiff's  evi- 
dence is  not  sufficient  to  justify  verdict  for  him;  Atchison  etc.  R.  R.  Co. 
v.  Myers,  63  Fed.  796,  11  C.  C.  A.  439,  any  error  in  refusing  to  instruct 
a  verdict  for  defendant  is  waived  by  his  going  on  and  introducing  evi- 
dence; Coughran  v.  Bigelow,  164  U.  S.  307,  41  L.  Ed.  446,  17  Sup.  Ct.  119, 
State  court  granting  such  nonsuit  does  not  infringe  constitutional  right 
to  trial  by  jury;  Carney  v.  Duniway,  35  Or.  131,  57  Pac.  193,  holding  that 
defendant  does  not  waive  motion  for  nonsuit  by  introducing  evidence  after 
it  was  overruled. 

Granting  compulsory  nonsuits.    Note^  24  Am.  Dec.  620. 

Right  of  court  to  direct  verdict  in  favor  of  one  codefendant  at  close 
of  plaintifiTs  case.    Note,  Ann.  Oas.  1912D,  1062. 

Where  there  is  any  evidence  tending  to  show  liability  of  one  of  sefveral 
defendants  his  application  for  separate  verdict  in  bis  favor  shonld  not  be 
granted. 

Approved  in  Capital  Traction  Co.  v.  Vawter,  37  App.  D.  C.  33,  Ann.  Oas. 
1912D,  1059,  holding  application  of  rule  rests  largely  in  discretion  of  court. 

In  actions  based  npon  flrand,  evidence  of  similar  acts  committed  at  about 
same  time  by  defendant,  is  admissible  as  tending  to  show  defendant's  Intent  as 
to  matters  immediately  in  issue. 

Approved  in  Breese  v.  United  States,  203  Fed.  829,  122  C.  C.  A.  142, 
holding  in  prosecution  for  conspiracy  to  embezzle  from  national  bank  evi- 
dence of  other  fraud  admissible;  Houck  v.  Christy,  152  Fed.  616,  81  C.  C.  A. 
602,  applying  rule  in  bankruptcy  proceedings  where  sale  made  out  of  usual 
course  of  business ;  Exchange  Bank  v.  Moss,  149  Fed.  344,  79  C.  C.  A.  278, 
where  conspiracy  to  defraud  covered  long  period  of  time,  evidence  of  acts 
of  defendant's  cashier  as  to  similar  transactions  tending  to  show  defend- 
ant's complicity  is  admissible;  Brooks  v.  United  States,  146  Fed.  231,  76 
C.  C.  A.  581,  in  prosecution  for  using  mails  to  defraud  letters  other  than 
those  in  indictment  purported  to  be  by  defendant's  company  are  admis- 
sible; Olson  V.  United  States,  133  Fed.  854,  67  C.  C.  A.  21,  under  indict- 
ment to  swindle  government  out  of  land  by  means  of  illegal  entry,  evidence 
of  other  similar  entries  is  admissible;  Hartford  Life  Ins.  Co.  v.  Hope,  40 
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Ind.  App.  363,  81  N.  E.  598,  applying  mle  in  action  for  fraudulent  rep- 
resentations in  procuring  application  and  note  for  insurance  policy  where 
agents  made  similar  representations  to  other  applicants;  dissenting  opinion 
in  Brown  v.  Newell,  64  S.  C.  69,  41  S.  E.  850,  majority  holding  other  trans- 
actions of  like  nature  inadmissible  to  show  intent  on  allegation  of  defraud- 
ing government  of  taxes  by' preventing  assessment  of  choses  in  action; 
Lincoln  v.  Claflin,  7  Wall.  139^19  L.  Ed.  109,  and  Starr  v.  Stevenson,  91 
Iowa,  687,  60  N.  W.  218,  applying  rule  in  cases  of  fraud  in  obtaining  prop- 
erty; Butler  V.  Watkins,  13  Wall.  465,  20  L.  Ed.  630,  false  representations 
inducing  manufacturer  to  withhold  products  from  sale;  New  York  etc.  Ins. 
Co.  V.  Armstrong,  117  U.  S.  598,  29  L.  Ed.  999,  6  Sup.  Ct.  880,  Pennsylvania 
etc.  Ins.  Co.  v.  Mechanics  etc.  Trust  Co.,  72  Fed.  423,  19  C.  C.  A.  286, 
38  L.  B.  A.  59,  false  representations  in  effecting  insurance;  United  States 
V.  One  Hundred  and  Forty-six  Thousand  Six  Hundred  and  Fifty  Clap- 
boards, 4  Cliff.  303,  Fed.  Cas.  15,935,  false  valuations  of  goods  to  defraud 
the  revenue;  United  States  v.  Flemming,  18  Fed.  911,  fraudulent  dealings 
with  certain  fund;  Continental  Ins.  Co.  v.  Insurance  Co.  of  State  of  Penn- 
sylvania, 51  Fed.  887,  agent's  defrauding  other  principals  held  evidence 
of  fraud  upon  plaintiff;  Mudsill  Min.  Co.  v.  Watrous,  61  Fed.  180,  9  C.  C.  A. 
415,  holding  that  plaintiff  could  show  that  defendant  had  "salted''  samples 
in  prior  negotiations  for  sale  of  mine ;  Cook  v.  Perry,  43  Mich.  627,  6  N.  W. 
1057,    allowing    evidence  of  subsequent  false  representations  to  othors; 
Sarle  v.  Arnold,  7  B.  I.  586,  evidence  of  fraudulent  mortgage  by  insolvent 
admitted  in  impeaching  his  subsequent  bill  of  sale;  Eastman  v.  Premo, 
49  Vt.  360,  24  Am.  Bep.  143,  admitting  evidence  of  other  transactions  in 
horses;  McKay  v.  Russell,  3  Wash.  382,  28  Am.  St.  Bep.  47,  28  Pac.  909, 
fraudulent  misrepresentations  in  selling  real  estate;  Stubly  v.  Beachboard, 
68  Mich.  423,  36  N.  W.  203,  fraud  in  selling  worthless  mortgages ;  McCasker 
v.  Enright,  64  Vt.  490,  33  Am.  St.  Bep.  940,  24  Atl.  24^,  note  obtained 
by  fraudulently  representing  it  to  be  a  contract;  Wilkinson  v.  Dodd,  42 
N.  J.  Eq.  248,  7  Atl.  334,  admitting  evidence  of  other  fraudulent  loans  to 
show  knowledge  by  directors  of  the  loan  in  question;  State  v.  White,  70 
Vt.  231,  39  Atl.  1087,  under  charge  of  keeping  liquor  with  intent  to  ?ell, 
evidence  admitted  of  liquor  subsequently  kept  with  such  intent;  Bishop 
V.  Hartley,  9  W.  Va.  109,  in  issue  as  to  transfer  of  property  in  fraud  of 
creditors,  previous  declarations  showing  fraudulent  intent  to  transfer  to 
another  person  should  be  admitted;  dissenting  opinion  in  Merchants'  Na- 
tional Bank  v.  State  National  Bank,  10  Wall.  672,  19  L.  Ed.  1027,  majority 
holding  usage  for  cashiers  to  pledge  bank's  credit  in  certain  ways  admissible 
to  prove  authority  to  pledge  credit  in  another  way,  of  which  there  was  no 
other  instance;  dissenting  opinion  in  United  States  v.  Budd,  144  U.  S.  169, 
36  L.  Ed.  389,  12  Sup.  Ct.  580,  majority  holding  the  circumstantial  evidence 
of  fraud,  offered  to  annul  land  patent,  was  not  dear  enough  to  rebut 
presumption  of  good  faith. 
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Di&tiDguished  in  West  Florida  Land  Co.  v.  Studebaker,  37  Fla.  38, 
19  South.  179,  other  representations,  when  not  shown  to  be  ^audulent,  axe 
inadmissible  to  prove  fraudulent  misrepresentations. 

iTand  may  be  proved  by  drcunurtantial  evidence,  to  reception  of  which 
law  allows  great  latitude. 

Approved  in  Goshom's  Exr.  v.  Snodgrass,  17  W.  Va.  769,  772,  following 
rule;  Wager  v.  Hall,  16  Wall.  602,  21  L.  TSd.  506,  discussing  sufficiency  of 
evidence  to  show  creditors  had  actual  knowledge  of  insolvency  of  debtor 
at  time  of  conveyance ;  Sorenson  v.  United  States,  168  Fed.  804,  94  C.  C.  A. 
181,  applying  rule  on  trial  for  breaking  and  entering  into  postoffiee; 
Leedom  v.  Earls  Furniture  Co.,  12  Utah,  179,  42  Pac.  209,  applying  rule 
in  action  to  recover  goods  alleged  to  have  been  purchased  by  defendant 
when  it  was  insolvent,  with  intent  to  defraud. 

When  circumstantial  evidence  is  resorted  to  exceptions  for  iirelevaacy 
are  not  favored,  as  force  of  circumstantial  facts  depends  upon  thelx  connection 
with  each  other. 

Approved  in  Bryan  v.  United  States,  133  Fed.  600,  66  C.  C.  A.  369,  in 
prosecution  for  uttering  counterfeit  five-cent  pieces,  where»  it  is  shown  that 
defendant  passed  such  pieces,  evidence  of  finding  of  mold  for  making 
twenty-five  cent  pieces  in  his  possession  is  admissible;  United  States  v. 
Hartwell,  3  Clifi!.  239,  Fed.  Cas.  15,318,  applying  rule  in  prosecution  of 
Federal  officer  for  loaning  funds;  Moore  v.  United  States,  150  U.  S.  60, 
37  L.  Ed.  998,  14  Sup.  Ct.  28,  appljdng  rule  in  ease  of  circumstantial  evi- 
dence showing  motive  for  murder;  United  States  v.  The  Isla  De  Cuba, 
2  Cliff.  301,  Fed.  Cas.  15,447,  circumstantial  evidence  of  engaging  in  slave 
trade;  Lawrence  v.  Dana,  4  Cliff.  74,  Fed,  Cas.  8136,  applying  rule  to 
coincidences  in  statements,  references,  typographical  errors,  etc.,  in  action 
for  infringing  copyright ;  Vigel  v.  Naylor,  24  How.  211,  213,  16  L.  Ed.  647, 
648,  in  petition  for  freedom,  evidence  that  petitioner's  mother,  brother,  etc., 
were  slaves  of  K.  when  petitioner  was  one  year  old,  should  have  been 
admitted  as  tending  to  show  that  petitioner  was  K.'s  slave  at  same  time. 

Where  partnership  doing  business  as  commission  merchants  have  received 
commissions  earned  by  sales  of  goods  procured  to  be  sold  by  fraudulent  repre- 
sentations of  some  of  the  partners  as  to  responsibility  of  vendee,  all  the  part- 
ners are  liable. 

Approved  in  Brown  v.  Palmer,  157  Fed.  799,  holding  surviving  partner 
in  case  where  fraud  was  perj^etrated  by  firm  cannot  evade  giving  testimony 
on  bill  for  discovery,  on  ground  that  he  did  not  personally  conduct  trans- 
action; In  re  A.  F.  Hardie  &  Co.,  143  Fed.  608,  materially  false  statement 
in  writing  made  by  partner  in  course  of  buying  goods  for  purpose  of  ob- 
taining credit,  debars  other  partner  from  discharge  in  bankruptcy;  Kava- 
naugh  V.  Mclntyre,  210  N.  Y.  183,  104  N.  E.  137,  if  some  of  members  of 
bankrupt  firm  wrongfully  convert  corporate  stock,  pai'tners  who  did  not 
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participate  in  such  acts  are  not  released  from  liability  for  such  debts  by 
discbarge  in  bankruptcy;  In  re  Peck,  206  N.  Y.  63,  Ann.  Oas.  1914A,  798, 
41  L.  R.  A.  (K.  8.)  1223,  SON.  £.  260,  holding  rule  makes  each  of  partner's 
individual  property  liable;  Murray  v.  Lovejoy,  2  Cliff.  196,  Fed.  Cas.  9963, 
creditor,  by  ordering  sale  of  property  attached,  ratifies  the  attachment  and 
is  liable  to  the  true  owner;  Stockwell  v.  United  States,  3  Cliff.  306,  Fed. 
Cas.  13,466,  partners  liable  for  tort  of  one  partner  in  course  of  partnership 
business;  Durant  v.  Rogers,  87  111.  511,  where  property  was  fraudulently 
acquired  by  one  partner  and  used  for  partnership  purposes;  Tenney  v. 
Foote,  95  111.  108,  note  given  to  partnership  on  ill^al  contract  held  void 
as  against  the  partnership,  though  only  one  partner  knew  of  illegality  of 
contract ;  Judah  v.  Trustees  of  Vincennes  University,  16  Ind.  70,  principals 
cannot  avoid,  as  illegal,  agent's  claim  for  expenses;  when  retaining  bonds 
obtained  by  his  fraud ;  Robinson  v.  Goings,  63  Miss.  504,  partnership  liable 
in  punitive  dami^es  for  property  unlawfully  seized  by  one  partner;  Horn- 
blower  V.  Crandall,  7  Mo.  App.  232,  all  associates  held  liable  for  misrep- 
resentations of  one,  and  ignorance  of  business  details  does  not  excuse  one 
receiving  the  benefits  of  the  act. 

Distinguished  in  Lightner  v.  Brooks,  2  Cliff.  291,  Fed.  Cas.  8344,  on^ 
ordering  cars  built  is  not  liable  for  unlicensed  use  of  patent  in  their  con- 
struction; Carson  v.  Cummings,  69  Mo.  332,  partnership  not  liable  as  pur- 
chaser of  cattle  which  they  received  and  sold  as  plaintiff's  though  their 
agent  made  contract  of  sale  with  plaintiff  and  told  them  so. 

Liability  of  one  partner  for  the  tortious  acts  of  the  other.    Note,  67 

Am.  St.  Rep.  46. 
Ldability  of  partner  for  fraud  committed  by  copartner.    Note,  Ann. 

Gas.  1912A,  1388. 

Partnership  liability  for  torts.    Note,  51  L.  R.  A.  484. 

Liability    of   firm    for  unauthorized    act    of    partnership.    Note,    19 
£.  R.  0.  460. 

Instructions  are  to  be  reasonably  construed,  and  if  proposition  stated  be 
correct  they  will  not  be  held  erroneous  for  indeflnlteness  or  omissions  not 
pointed  out  by  excepting  party  at  time. 

Approved  in  Gooding  v.  Watkins,  5  Ind.  Ter.  589,  82  S.  W.  916,  holding 
where  proof  was  excluded  by  court  and  defendant  failed  to  except  or  to 
request  instructions  thereon,  he  waived  all  error  in  relation  thereto ;  Tweed's 
Case,  16  Wall.  516,  21  L.  Ed.  392,  First  Unitarian  Soc.  v.  Faulkner,  91 
U.  S.  423,  23  L.  Ed.  286,  Congress  &  Empire  Spring  Co.  v.  Edgar,  99  U.  S. 
659,  25  L.  Ed.  491,  Locke  v.  United  States,  2  Cliff.  580,  Fed.  Cas.  8442,  and 
Gerhanser  v.  N.  B.  &  M.  Ins.  Co.,  7  Nev.  199,  all  following  rule;  State  v. 
Donelly,  9  Mo.  App.  531,  to  proposition  that  court  may  refuse  entirely  an 
instmetion  erroneous  in*  part. 

Miscellaneous.  Cited  in  Mosby  v.  Commission  Co.,  91  Mo.  App.  507,  to 
point  that  issue  of  fraud  should  be  submitted  to  jury  where  fraud  can  be 
inferred  from  all  facta  and  circumstances  in  evidence. 
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23  How.  190-209,  16  L.  Ed.  484,  BEAX7BIEN  V.  BEAUBIEK. 

In  suit  in  equity  by  foreign  lieits  to  recover  property  wliidi  had  been  in 
the  nndispnted  possession  of  two  resident  heirs  for  sixty-two  years,  case  ia  one 
of  implied  tmst,  and  equity  will  follow  the  law  in  applying  the  statute  of 
limitations  in  bar  of  action. 

Approved  in  Hall  v.  Russell,  3  Sawy.  616,  Fed.  Cas.  6943,  bill  by  heirs 
of  settler  against  assignees  of  subsequent  patentee,  where  no  claim  of  fraud 
was  made;  In  re  O'Neale,  6  Bank.  Reg.  428,  18  Fed.  Cas.  694,  where  issue 
was  whether  trust  was  express  or  implied;  McMonagle  v.  McGlinn,  85 
Fed.  91,  plaintiff  barred  by  laches  from  removing  implied  trust  from 
operation  of  statute  on  ground  of  fraud;  Kennedy  v.  Baker,  69  Tex.  167, 
collecting  authorities,  fraud  will  only  prevent  running  of  the  statute  undl 
the  fraud  is  discovered,  or  discovery  is  reasonably  possible. 

Distinguished  in  Manning  v.  Hayden,  6  Sawy.  379,  Fed.  Cas.  9043, 
where  there  is  fraud,  equity  is  not  bound  to  apply  the  statute. 

Operation  of  statute  of  limitations  on  trusts.    Note,  99  Am.  Dec.  390, 
391. 

Absence  as  exception  to  statute  of  limitations.    Note,  13  Am.  Dec. 
369. 

^  \Vhen  to  avoid  operation  of  statute  fraud  ia  alleged,  particular  acts  of 
flraud  must  be  distinctly  averred. 

Approved  in  Wood  v.  Carpenter,  101  U,  S.  140,  25  L,  Ed.  808,  and  Voor- 
hees  V.  Bonesteel,  16  Wall.  29,  21  L.  Ed.  271,  where  all  material  allegations 
of  a  trust  were  distinctly  denied,  and  the  evidence  was  adverse  to  the 
trust ;  Boone  Co.  v.  Burlington  etc.  R.  R.  Co.,  139  U.  S.  693,  35  L.  Ed.  328, 
11  Sup.  Ct.  690,  applying  rule  in  suit  to  set  aside  decree  for  fraud;  Le 
Baron  v.  Shepherd,  21  Mich.  273,  where  title  depends  upon  performance 
of  a  condition,  excuse  for  nonperformance  cannot  be  shown  without  allega- 
tion of  facts  relied  upon  to  show  excuse;  Wollensak  v.  Reiher,  115  U.  S. 
102,  29  L.  Ed.  352,  5  Sup.  Ct.  1140,  delay  in  applying  for  reissue  of  patent, 
unless  specially  explained,  invalidates  the  reissue. 

Pleading  fraud.    Note,  25  Am.  Dec.  96. 

Time  of  discovery  of  frauds  complained  of  must  be  alleged,  to  avoid  bar 
of  statutes,  so  that  it  may  be  seen  whether  such  discovery  might  not  have 
been  made  before. 

Approved  in  In  re  Howard,  201  Fed.  680,  applying  rule  to  petition  to 
rfevoke  discharge  in  bankruptcy;  Succession  of  Dauphin  (Choppin  v. 
Dauphin),  112  La.  140,  36  South.  300,  mere  general  statement  that  dis- 
covery of  fraud  made  within  year  is  insufficient  to  annul  judgment;  Wood 
V.  Carpenter,  101  U.  S.  140,  25  L.  Ed.  808,  Ware  v.  Galveston  City  Co.,  146 
U.  S.  115,  36  L.  Ed.  909,  13  Sup.  Ct.  38,  where  information  which  imposed 
duty  of  inquiry  was  obtained  thirty-eight  years  before  bill  brought;  Lant 
V.  Manlcy,  71  Fed.  16,  where  matters  alleged  to  be  frauds  were  matters 
of  record  fifteen  years  before  action  brought;  McMonagle  v.  MoGlinn,  85 
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Fed.    92,    where  laches  in  failing  to  inquire  of  disposition  of  property, 
fraud  could  not  prevent  operation  of  statute. 

23  How.  209-220,  16  L.  Ed.  433,  PHILADEIiPHXA  ETC.  R.  B.  00.  v.  PHIIA- 
DEUPHIA  ETO.  TOWBOAT  00. 

Admiralty  jurisdiction  in  tort  depends  entirely  upon  locality,  and  if  com- 
mitted on  Ugh  seas,  or  within  ebb  and  ilow  of  tide,  torts  are  of  admiralty 
jurisdiction. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  59,  51 
L.  B.  A.  (K.  S.)  1157»  ^8  L.  Ed.  1211,  34  Sup.  Ct.  733,  holding  admiralty 
jurisdiction  extends  to  cause  of  action  against  stevedore  company  for 
injuries  due  to  its  negligence  on  vessel  lying  in  navigable  waters;  United 
States  V.  Evans,  195  U.  S.  365,  49  L.  Ed.  237,  25  Sup.  Ct.  46,  upholding 
admiralty  jurisdiction  over  libel  in  rem  against  vessel  for  colliding  with 
beacon  standing  in  water  though  built  on  piles  driven  into  bottom;  Evans 
V.  Western  Timber  etc.  Co.,  201  Fed.  463,  holding  where  collision  with 
pile  occurred  in  navigable  water  admiralty  court  had  jurisdiction  of  action 
for  damages;  Bowers  Hydraulic  Dredging  Co.  v.  Federal  Contracting  Co., 
148  Fed.  294,  upholding  admiralty  jurisdiction  over  suit  to  recover  hire 
of  dredge  intended  to  operate  afloat,  though  dredge  temporarily  used  for 
a  partly  land  transaction;  Faras  v.  Lower  California  Rev.  Co.,  27  Cal. 
App.  694,  151  Pac.  37,  holding  State  court  had  jurisdiction  of  action  by 
alien  for  injuries  on  ship  at  wharf;  Smith  v.  Bumetti  10  App.  D.  C.  482, 
holding  injuries  to  vessel  at  wharf  from  rock  in  river  recoverable  from 
lessees  of  wharf;  The  Propeller  Commerce,  1  Black,  580,  17  L.  Ed.  109, 
and  Vessel  etc.  Towing  Co.  v.  Wilson,  63  Fed.  628,  11  C.  C.  A.  366 ;  In  re 
Fassett,  142  U.  S.  485,  35  L.  Ed.  1089,  12  Sup.  Ct.  298,  seizure  of  vessel 
as  being  liable  to  duty  as  an  imported  article  is  cognizable  in  admiralty; 
The  North  Cape,  6  Biss.  509,  Fed.  Cas.  10,316,  admiralty  has  jurisdiction 
of  unlawful  seizure  of  vessel  for  taxes;  Smith  v.  Burnett,  173  U.  S.  433, 
19  Sup.  Ct.  443,  Sawyer  v.  Oakman,  7  Blatchf.  293,  Fed.  Cas.  12,403, 
Sawyer  v.  Oakman,  1  Low.  136,  Fed.  Cas.  12,404,  and  Leonard  v.  Decker, 
22  Fed.  743,  owner  of  wharf  is  liable  in  admiralty  for  damage  caused 
vessels  by  unsafe  condition  of  berths  at  wharf;  The  Alabama.  18  Fed.  832, 
vessel  liable  for  leaving  anchor  without  a  huoy ;  Etheridge  v.  City  of  Phila- 
delphia, 26  Fed.  43,  city  liable  for  damage  to  vessel  in  passing  through 
defective  draw;  Boston  v.  Crowley,  38  Fed.  204,  city  liable  for  damage 
to  vessel  by  drawbridge  not  of  width  required  by  statute;  Hill  v.  Board 
of  Chosen  Freeholders,  45  Fed.  261,  municipality  liable  for  damage  to 
vessel  by  negligent  management  of  drawbridge;  Simpson  v.  The  Ceres,  22 
Fed.  Cas.  173,  injury  by  vessel  to  floating  dock  moored  to  a  wharf  is 
cognizable  in  Court  of  Admiralty;  The  F.  &  P.  M.  No.  2,  33  Fed.  514, 
admiralty  jurisdiction  extends  to  damage  caused  by  vessel  to  raft  of  logs 
in  navigable  waters;  Northwestern  etc.  Packet  Co.  v.  Atlee,  2  Dill.  482, 
Fed.  Cas.  10,341,  holding  respondent  liable  for  injury  to  vessel  by  pier 
wrongfully  erected  in  navigable  channel  of  river;  The  Liberty*  No:  4,  T 
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Fed.  230,  tow-boat  liable  to  assignees  of  owner  of  cargo  lost  by  negligence 
in  towing;  Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  U.  S.  284,  41 
L.  Ed.  1005,  17  Sup.  Ct.  574,  jurisdiction  extends  to  vessel  injured  in 
foreign  port;  The  Max  Morris,  24  Blatchf.  146,  28  Fed.  884,  damages 
apportioned  in  libel  by  laborer  for  injuries  on  steamer,  where  contributory 
negligence  on  part  of  libelant;  Holmes  v.  0.  &  C.  R.  R.  Co.,  6  Sawy.  266, 
5  Fed.  78,  negligence  causing  drowning  of  passenger  on  railway  ferry-boat 
is  a  mariiie  tort;  Smith  v.  Wilson,  22  Fed.  Cas.  701,  allowing  a  minor  pas- 
senger to  be  cheated  out  of  money  by  a  gambler  is  a  marine  tort  for  which 
master  of  vessel  is  liable;  G^rrity  v.  The  Bark  l^ate  Cann,  2  Fed.  241, 
ship  held  liable  for  injury  to  laborer  caused  by  improperly  stowed  dun- 
nage; The  G.  H.  Starbuck,  5  Ben.  55,  Fed.  Cas.  5378,  for  libel  for  taking 
sailors  off  from  vessel  wrongful  intent  is  necessary;  Ball  v.  Berwind,  29 
Fed.  541,  former  owners  of  vessel  sunk  without  their  fault,  are  relieved 
from  all  responsibility  by  abandoning  her;  also  in  Assante  v.  Charleston 
Bridge  Co.,  40  Fed.  767. 

Distinguished  in  The  Maud  Webster,  8  Ben.  552,  Fed.  Cas.  9302,  no 
jurisdiction  in  admiralty  over  injury  caused  to  vessel  by  guys  of  derrick 
on  stone  pier,  not  damage  done  upon  the  water;  The  Ottawa,  1  Brown, 
357,  360,  Fed.  Cas.  10,616,  action  in  admiralty  wUh  not  lie  against  vessel 
for  damages  to  a  wharf ;  The  Arkansas,  5  McCrary,  367,  368,  17  Fed.  386, 
387,  no  recovery  in  rem  for  damages  to  storehouse  on  levee  by  vessel 
during  flood;  Spry  Lumber  Co.  v.  Steam.  Barge,  76  Mich.  327,  43  N.  W. 
578,  injury  to  logboom  fastened  in  milldock  is  injury  to  real  estate  and 
not  of  admiralty  jurisdiction;  The  William  Windom,  73  Fed.  498,  lien 
claimed  under  State  statute  for  original  construction  of  vessel  is  not 
enforceable  in  admiralty. 

Territorial  limit  of  the  jurisdiction  of  the  courts  of  admiralty.    Note, 
S2  Am.  Dec.  68. 

Admiralty  jurisdiction  in  tort    Note,  IS  Ann.  Oas.  1216,  1221. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  212. 

Admiralty  jurisdiction  Is  not  confined  to  torts  committed  by  direct  force, 
but  extends  albo  to  torts  of  negligence  or  malfeasance,  where  at  conunon  law 
remedy  is  by  action  on  case. 

Approved  in  Leather  v.  Blessing,  105  U.  S.  630,  26  L.  Ed.  1194,  and 
Greenwood  v.  Town  of  Westport,  53  Fed.  825,  62  Conn.  577,  where  draw- 
bridge was  not  opened  when  it  should  have  been;  Jervey  v.  The  Carolina, 
66  Fed.  1016,  illegal  seizure  of  vessel  at  the  dock,  for  carrying  liquor,  is 
a  maritime  tort;  The  Grand  fiepublic,  10  Fed.  399,  mortgagee  of  vessel 
sunk  by  collision  is  entitled  to  come  in  as  colibelant  in  libel  by  the  owners. 

Railroad  company  authorized  to  build  a  bridge,  is  liable  for  damages 
caused  by  pUe  placed  in  the  channel  of  a  river  by  contractors  under  its  dlrec- 
tloii»  whldi  were  cut  off  below  the  sarface  of  tbe  water  and  loft  by  snch 
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contractors  ivlioii  the  eroctlQii  of  the  bridge  was  discontinued  under  orders 
ftom  the  railroad. 

Approved  in  Thompson-Lockhart  Co.  y.  Philadelphia,  212  Fed.  967,  6  N.  C. 
C.  A.  799,  holding  city  having  authority  to  build  bridges  over  navigable 
streams  liable  for  damages  to  vessel  arising  from  invisible  unmarked  timber 
obstructing  navigation ;  Consolidated  Coal  Co.  v.  Knickerbocker  Steam  Tow- 
age Co.,  200  Fed.  846,  applying  rule  where  dredging  company  left  obstruc- 
tion in  channel;  State  of  Maryland  v.  Miller,  194  Fed.  779, 114  C.  C.  A.  495, 
applying  rule  where  city  authorized  to  supervise  structures  in  navigable 
river  licensed  riparian  owner  to  construct  piers  and  in  building  structure 
obstruction  was  negligently  created  and  injuries  to  persons  and  vessels 
resulted ;  North  American  Dredging  Co.  v.  Pacific  Mail  S.  S.  Co.,  185  Fed. 
702,  107  C.  C.  A.  620,  appl3dng  rule  where  wire  cable  was  used  in  harbor 
under  water  and  injury  to  vessel  resulted;  Embler  v.  Gloucester  Lumber 
Co.,  167  N.  C.  462,  83  S.  E.  743,  discussing  question  of  independent  con- 
tractor anc^iability  for  their  torts. 

Distinguished  in  Maryland  v.  Miller,  180  Fed.  808,  holding  rule  did 
not  apply  to  county  commission  required  to  keep  roads,  bridges  and  high- 
ways unobstructed  where  injuries  resulted  from  submerged  piles  in«  navi- 
gable river. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  B.  A.  58. 

Employer's  liability  after  assuming  control  of  subject  matter  of  work 
of  contractor.    Note,  8  K  R.  A.  (N.  S.)  597. 

■ 

BesponsibiUty  for  injuries  to  yessel  colliding  with  sunken  piles  cannot 
be  avoided  by  showing  that  vessel  was  committing  breach  of  law  of  port,  by 
leaving  it  on  Sunday. 

Approved  in  Hughes  v.  Atlanta  St^el  Co.,  136  Ga.  512,  Ann.  Oas.  1912C, 
394,  71  S.  E.  729, 1  N.  C.  C.  A.  431,  fact  that  plaintiff  and  defendant  were 
violating  Sunday  law  does  not  alone  relieve  liability  of  plaintiff  for  defend- 
ant 's  injuries,  unless  injury  resulted  from  violation ;  Kansas  City  v.  Orr,  62 
Kan.  68,  61  Pac.  399,  holding  city  liable  for  injuries  to  railway  employee, 
who,  in  performance  of  duties,  walks  over  street  on  which  railroad  is  built 
and  is  injured  by  reason  of  defect  in  street;  Atchison  v.  Acheson,  9  Kan. 
App.  40,  57  Pac.  250,  holding  city  liable  for  injuries  caused  by  defect  in 
alley  to  one  going  therein  to  urinate ;  Armstead  v.  Lounsberry,  129  Miun.  38, 
L.  B.  A.  1915D,  628, 151  N.  W.  544,  9  N.  C.  C.  A.  834,  fact  that  plaintiff's 
automobile  was  not  registered  as  required  by  law  would  not  prevent  recovery 
for  injuries;  Newbury  v.  Luke,  68  N.  J.  L.  192,  52  Atl.  626,  holding  in  action 
for  overdriving  horse  fact  that  defendant  hired  horse  from  plaintiff  for 
Sunday  drive,  in  violation  of  law,  is  no  defense ;  Hoadley,  Admr.,  v.  Inter 
national  Paper  Co.,  72  Vt.  81,  47  Atl.  170,  holding  working  on  Sunday  is 
not  good  defense  to  action  for  negligently  causing  injuries;  Boston  etc. 
R.  Co.  V.  Hooker,  233  U.  S.  152,  Ann.  Cas.  1915D,  598,  L.  B.  A.  1915B, 
450»   58  L.  Ed.  891,  34  Sup.  Ct.  526,  arguendo;  State  v.  Chicago  etc. 

V— 22 
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E.  Co.,  239  Mo.  216,  219,  270,  143  S.  W.  788,  789,  807,  upholding  act  re- 
quiring all  railroad  companies  to  run  one  passenger-car  every  day  and 
holding  cars  must  be  run  on  Sundays  Davis  v.  Southern  Ry.  Co.,  170 
N.  C.  690,  87  S.  E.  748,  applying  rule  where  pedestrian  injured  by 
train ;  Gerretson  v.  Rambler  Garage  Co.,  149  Wis.  633,  >0  L.  R.  A.  (N.  8.) 
457,  136  N.  W.  188,  upholding  action  for  negligence  of  chauffeur  while 
operating  automobile,  though  contract  made  on  Sunday  whereby  owner 
furnished  auto  and  chauffeur  is  void;  Sawyer  v.  Oakman,  7  Blatchf. 
295,  305,  Fed.  Cas.  12,402  and  Sawyer  v.  Oakman,  1  Low.  138,  Fed.  Cas. 
12,404,  supposed  violation  of  Massachusetts  Sunday  Law  in  hauling  into 
<dock  on  Sunday  is  no  bar  to  recovery  for  damage  caused  by  condition  of  dock ; 
Byrne  v.  Kansas  City  etc.  R.  Co.,  61  Fed.  616,  9  C.  C.  A.  666,  24  L.  R.  A.  701, 
holding  that  Federal  court  will  follow  rule  of  State  court  as  to  contribu- 
tory negligence  derived  from  a  construction  of  State  statute;  Pearson  v. 
The  Alsalfa,  44  Fed.  359,  warrant  of  arrest  may  issue  in  admiralty  on 
Sunday,  though  law  of  port  forbid  issue  of  civil  process  on  Sunday; 
Alabama  etc.  R.  R.  Co.  v.  Mc Alpine,  71  Ala.  550,  no  defense  to  action  for 
injury  to  cattle  that  they  were  running  at  large  contrary  to  statute;  Wal- 
lace V.  Cannon,  38  Ga.  204,  95  Afn.  Dec.  887,  where  employee  engaged  in 
acts  of  war  against  the  United  States  was  killed  by  collision  between  two 
trains,  plaintiff  cannot  set  off  against  illegality  of  such  acts  the  fact  that 
the  other  train  was  running  on  Sunday;  Louisville  etc.  R.  R.  Co.  v.  Fraw- 
ley,  110  Ind.  30,  9  N.  E.  600,  recovery  for  injuries  received  while  coupling 
cars  on  Sunday;  Schmid  v.  Humphrey,  48  Iowa,  656,  30  Am.  Rep.  417, 
recovery  for  injuries  caused  by  dogs  frightening  horses  which  were  being 
driven  on  business  errand  on  Sunday;  Gross  v.  Miller,  93  Iowa,  80,  26 
L.  R.  A.  608,  61  N.  W.  387,  recovery  for  injuries  caused  by  companion 
while  unlawfully  shooting  on  Sunday;  Commonwealth  t.  Louisiana  etc. 
R.  R.  Co.,  80  Ky.  297,  44  Am.  Rep.  478,  running  trains  on  Sunday  held  to 
be  a  ''work  of  necessity";  Philadelphia  etc.  R.  R.  Co.  v.  Lehman,  56  Md. 
228,  40  Am.  Rep.  417,  in  action  for  delay  in  transx>orting  cattle  it  is  imma- 
terial that  they  were  delivered  for  carriage  on  Sunday;  Carroll  v.  Staten 
Island  R.  R.,  58  N.  Y.  137, 17  Am.  Rep.  228,  recovery  by  passenger  traveling 
on  Sunday  against  carrier;  Platz  v.  City  of  Cohoes,  89  N.  Y.  222,  223, 
42  Am.  Rep.  288,  289,  recovery  against  city  for  injury  caused  by  defective 
street,  though  plaintiff  traveling  on  Sunday;  Baldwin  v.  Barney,  12  R.  I. 
397,  34  Am.  Biep.  674,  plaintiff's  driving  on  Sunday  cannot  be  shown  as 
defense  to  action  for  damages  caused  •  by  negligent  collision ;  Sutton  v. 
Town  of  Wauwatosa,  29  Wis.  26,  9  Am,  Rep.  537,  recovery  for  injury, 
caused  by  defective  bridge,  to  cattle  being  driven  to  market  on  Sunday; 
Swann  v.  Swann,  21  Fed.  306,  note  invalid  when  made  in  Tennessee  is  not 
subject  to  defense  in  another  jurisdiction  that  it  was  made  on  Sunday; 
The  D.  S.  Gregory,  2  Ben.  238,  Fed.  Cas.  4100,  arguendo;  Bncher  v.  Cheshire 
R.  R.,  125  U.  S.  581,  585,  81  L.  Ed.  798,  8  Sup.  Ct.  977,  holding  court 
bound  by  Massachusetts  law  to  effect  that  yjerson  traveling  on  Sunday 
contrary  to  statute  shall  not  recover  against  carrier  for  negligence. 


^39  DERMOTT  v.  JONES.  23  How.  220-235 

Disapproved  in  Stanton  y.  Metropolitan  R.  R.  Co.,  14  Allen,  487,  where 
plaintiff  was  injured  while  traveling  on  Sunday. 

Labor  on  Sunday  work  of  necessity.    Note,  17  Am.  Bep.  122. 

Action  for  damages  for  injury  sustained  on  Sunday.    Note,  SO  Am* 
Bep.  418. 

Proximate  and  remote  cause.    Note,  86  Am.  St^  Bep.  819. 
Violation  of  statute  or  ordinance  as  contributory  negligence.    Note, 
4  Ann.  Gas.  514. 

Violation  of  Sunday  law  as  defense  to  action  for  personal  injuries. 
Note,  86  L.  B.  A.  (N.  S.)  549. 

Decree  wUl  not  be  reversed  merely  upon  doubt  created  by  conflicting  tes- 
tlniQny. 

Approved  in  Ottenberg  v.  Comer,  76  Fed.  266,  22  C.  C.  A.  163,  84  L.  B.  A. 
622,  following  rule.  ^ 

Miscellaneous.    Cited  in  The  Cumberland,  135  Fed.  236. 

23  How.  220-285,  16  L.  Ed.  442,  DEBMOTT  v.  JONES. 

Where  building  Is  not  completed  within  time  specified  by  contract  as  con- 
dition precedent  to  payment  of  second  InBtallment  of  price,  installment  can- 
not be  recovered  in  action  on  contract. 

Approved  in  Chapman  etc.  Land  Co.  v.  Wilson,  91  Ark.  39,  120  S.  W. 
394,  holding  in  absence  of  stipulation,  time  is  not  of  essence  of  contract  to 
construct  drainage  ditch  within  time  named;  West  Virginia  etc.  P.  R.  R. 
Co.  V.  Harrison  County  Ct.,  47  W.  Va.  282,  34  S.  E.  790,  holding  where 
railroad  agrees,  in  consideration  of  county  subscription,  to  complete  rail- 
road by  certain  time  or  forfeit  subscription,  and  fails  therein,  equity  will 
not  relieve  it  from  forfeiture;  Roberts  v.  Opdyke,  40  N.  Y.  264,  where 
question  was  the  amount  of  cargo  to  be  carried  as  a  condition  precedent  to 
recovery  on  the  charter  of  a  vessel. 

Wbere  agreements  go  to  whole  of  consideration  on  both  sides,  the  prom- 
ises are  dependent  and  one  of  them  is  condition  precedent  to  the  other. 

Approved  in  World's  Fair  Mining  Co.  v.  Powers,  12  Ariz.  290,  100  Pac 
959,  holding  contract  to  sell  mines  and  allowing  purchaser  to  take  posses- 
sion and  requiring  him  to  deposit  net  proceeds  of  ores  in  bank  within 
fifteen  days  after  receipt,  to  be  applied  on  purchase  price,  was  an  entire 
contract ;  Schaeffer  Piano  Mfg.  Co.  v.  National  Fire  Ext.  Co.,  148  Fed.  165, 
78  C.  C.  A.  293,  arguendo;  Cincinnati  etc.  R.  R.  Co.  v.  Bensley,  51  Fed. 
741,  2  C.  C.  A.  480,  19  L.  R.  A.  799,  800,  where  defendant's  subscription 
toward  a  building  was  conditioned  on  its  completion  within  a  specified 
time ;  SUndard  Gas  Light  Co.  v.  Wood,  61  Fed.  77,  9  C.  C.  A.  362,  holding 
that  completion  of  foundation  was  a  condition  precedent,  and  defendant 
was  liable  for  delay. 
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Distinguished  in  Coos  Bay  R.  R.  Co.  v.  Nosier,  30  Or.  562,  48  Pac.  363, 
liolding  condition  as  to  time  of  completion  of  whole  road,  in  subscription 
to  railroad  subsidy,  did  not  apply  to  installments  due  on  completion  of 
respective  portion. 

Wliere  work  has  been  finished,  though  not  in  manner  or  within  time  speci- 
fied by  contract,  and  accepted,  law  implies  promise  to  pay  what  benefit  eon- 
terred  is  worth,  to  be  recovered  in  indebitatus  assumpsit;  but  defendant  may 
set  off  damages  sustained  by  reason  of  delay. 

Approved  in  United  States  v.  Molloy,  144  Fed.  323;  11  L.  R.  A.  (N.  S.) 
487,  75  C.  C.  A.  283,  where  plaintiff's  delivery  of  stone  was  not  in  accord- 
ance with  contract  but  defendant  accepted  it  with  knowledge,  plaintiff 
could  recover  value  of  stone  delivered  less  loss  sustained  by  breach  of  con- 
tract; Lacy  Mfg.  Co.  v.  Los  Angeles  Gas  &  E.  Co.,  12  Cal.  App.  43,  106 
Pac.  415,  holding  where  one  has  derived  benefit  from  work  of  another,  law 
implies  promise  to  4)ay  for  it,  and  action  of  indebitatus  assumpsit  can  be 
maintained;  Kinney  v.  McNabb,  44  App.  D.  C.  344,  holding  where  parties 
enter  into  written  contract  of  marriage,  the  party  seeking  damages  for  its 
breach  should  declare  upon  sufeh  contract;  Gude  &  Walker  v.  J.  F.  Bailey 
Co.,  4  Ga.  App.  232,  61  S.  E.  138,  holding  acceptance  of  property  after 
agreed  time  for  delivery  is  not  necessarily  waiver  of  right  to  claim  damages 
for  delay;  Turner  v.  Egan,  116  »Md.  40,  81  Atl.  879,  holding  where  work 
was  accepted,  plaintiff  w^s  entitled  to  recover  though  work  was  not  done  in 
strict  conformity  to  contract ;  North  v.  Mallory,  94  Md.  317,  51  Atl.  92,  hold- 
ing where  plaintiff  did  not  put  in  engine  conforming  to  contract,  and  was  then 
prevented  from  proceeding  further,  he  could  recover  in  assumpsit  for  part  of 
work  accepted ;  Clough  v.  Stillwell  Meat  Co.,  112  Mo.  App.  189, 190, 86  S.  W. 
584,  where  warehouseman  agreed  to  store  goods  till  certain  date  and  prior  to 
such  time  goods  burned,  warehouseman  could  recover  value  of  his  services ; 
Carter  v.  Root,  84  Neb.  732, 121  N.  W.  956,  holding  clause  in  contract,  pro- 
viding for  written  demand  by  builder  for  additional  time  may  be  waived 
by  owner  requesting  extras  which  require  additional  time;  Bushnell  v. 
Coggeshall,  10  N.  M.  617,  62  Pac.  1103,  holding  one  claiming  exclusive 
agency  for  sale  of  land  cannot  recover  commissions  in  assumpsit  on  sale 
made  by  another;  McCurry  v.  Purgason,  170  N.  C.  468,  87  S.  E.  246,  holding 
where  contract  was  not  mutually  abandoned  plaintiff  could  recover  on 
special  contract;  Meek  v.  Daugherty,  21  Okl.  862,  97  Pac.  558,  applying 
rule  in  action  to  recover  contract  price  for  construction  of  wall  where 
completion  was  not  shown ;  Charleston  Lhmber  Co.  v.  Friedman,  64  W.  Va. 
164,  61  S.  E.  820,  holding  where  contract  provides  that  builder  shall  pay 
owner  sum  per  day  for  delay  in  completing  building,  there  was  no  need 
of  proving  actual  damage  for  delay;  Lee  v.  New  Haven  etc.  R.  R.  Co., 
15  Fed.  Cas.  219,  recovery  for  work  accepted,  though  not  completed  in 
time  specified  by  sealed  contract ;  Pinches  v.  Swedish  etc.  Church,  55  Conn. 
187,  10  Atl.  265,  recovery  for  work  and  materials  based  on  contract  price, 
less  amount  by  which  value  of  building  was  lessened  by  deviation  from 
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contract;  ODea  v.  City  of  Winona,  41  Minn.  429,  43  N".  W.  99,  recovery 
of  contract  price  at  so  much  per  cubic  yard,  (or  filling  road,  though  not 
filled  up  to  level  required  by  contract;  Brown  v.  Morris,  83  N.  C.  257, 
reeoveiy  for  forty-one  thousand  two  hundred  and  twenty-eight  bncks  de- 
livered and  accepted  under  contract  for  four  thousand  one  hundred  bricks ; 
Chamblee  v.  Baker,  95  N.  C.  101,  recovery  for  service  at  contract  rate  per 
month,  though  contract  for  a  year's  service  was  broken;  Gove  v.  Island 
City  Mercantile  etc.  Co.,  19  Or.  369,  24  Pac.  523,  recovery  for  work  in  rebuild- 
ing, though  contract  deviated  from;  Gk)rman  v.  Bellamy,  82  N.  C.  500, 
breach  of  covenant  to  keep  passageway  open  not  a  defense  to  recovery  by 
lessee  for  buildings  erected. 

Distinguished  in  Bell  v.  Sheridan,  21  D.  C.  377,  holding  in  case  where 
defense  goes  to  total  invalidity  of  note  or  contract  sued  on,  or  defense 
was  fraud,  doctrine  does  not  apply;  Tussey  v.  Owen,  139  N.  C.  461,  52 
S.  E.  129,  where  child  contracted  to  serve  father  till  his  death  in  consid- 
eration of  his  willing  her  quarter  of  property  gives  no  right  to  pay  for 
her  part  performance. 

Denied  in  N.  P.  Pratt  Laboratory  v.  Buffalo  Foige  Cd.,  184  Fed.  289, 
106  C.  C.  A.  429,  holding  under  New  York  code  system  of  pleading  plain- 
tiff could  recover  although  he  declared  on  contract  instead  of  on  quantum 
meruit;  Ottumwa  Bridge  Co.  v.  Corrigan,  251  Mo.  690,  158  S.  W.  45, 
arguendo. 

Right  to  rescind  or  abandon  contract  for  other  party's  default.  Note, 
80  L.  B.  A.  48. 

Entirety  of  contracts — Complete  performance,  when  essential  x  to  a 
cause  of  action  ex  contractu.  Note,  59  Am.  St.  Bep.  281,  282,  286, 
286. 

Miscellaneous.  Cited  in  Ingle  v.  Jones,  9  Wall.  49^,  19  L.  Ed.  623,  appeal 
from  third  trial  of  same  case ;  Ward  v.  Bay,  69  N.  Y.  99,  erroneously. 

23  How.  235-249,  16  L.  Ed.  462,  HOOPER  y.  SOHEIMEB. 

United  States  patent  Is  best  title  known  to  court  of  law. 
Approved  in  Kelso  v.  Norton,  65  Kan.  786,  98  Am.  St.  Bep.  312,  70  Pac. 
899,  holding  .ejectment  by  heirs  of  mortgagor  does  not  lie  against  mort- 
gagee in  possession;  Earnest  v.  Little  River  Land  etc.  Co.,  1Q9  Tenn.  431, 
75  S.  W.  1123,  holding  first  grant  by  State  carries  fee,  and  is  conclusive 
against  all  claimants  under  junior  grants;  Texas  etc.  R.  R.  Co.  v.  Smith, 
159  U.  S.  68,  40  L.  Ed.  78,  15  Sup.  Ct.  995,  a  patent  confers  a  "just  titie,'' 
within  the  terms  of  Louisiana  statutes,  as  the  basis  of  prescription;  Gib- 
son V.  Chouteau's  Heirs,  39  Mo.  564,  following  rule. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  565. 

Ejectment  against  defendant  in  poBsession  cannot  be  maintained  in  Fed- 
eral court  on  equitable  title  gained  by  entry  made  with  tbe  register  and 
receiver,  thongli  State  statutes  otherwise  provide. 
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Approved  in  Fielder  v.  Lessler,  166  Fed.  1020,  92  C.  C.  A.  667,  following? 
rule;  Beatty  v.  Wilson,  161  Fed.  468,  holding  assignee  of  school  land  cer- 
tificate only  cannot  maintain  ejectment  in  Federal  court;  Hill  v.  Northern 
Pac.  R.  Co.,  104  Fed.  755,  holding  written  release  intentionally  executed 
by  plaintiff  on  pa3rment  by  defendant  of  agreed  sum  in  settlement  of  case 
cannot  be  impeached  at  law  in  Federal  court  on  ground  of  fraud;  Daniel 
V.  Felt,  100  Fed.  728,  applying  rule  in  suit  to  recover  possession  of  land 
claimed  by  defendant  under  warranty  deed  by  grantee  under  trust  deed 
for  benefit  of  plaintiffs ;  Long  v.  Olson,  115  Iowa,  393,  88  N.  W.  934,  hold- 
ing patent  issued  to  assignee  of  military  warrant  cannot  be  canceled  by 
land  commissioner  without  notice;  Weatherford  v.  McKay^  69  Or.  561,  117 
Pac.  970,  holding  ejectment  can  be  upheld  in  State  court  upon  final  certi- 
ficate issued  by  local  land  office;  Langdon  v.  Sherwood,  124  U.  S.  83,  84, 

31  L.  Bd.  846,  8  Sup.  Ct.  431,  432,  Carter  v.  Ruddy,  56  Fed.  544,  6  C.  C.  A.  3, 
Le  Beau  v.  Armitage,  47  Mo.  139,  and  Johnson  v.  Christian,  128  U.  S.  382^ 

32  L.  Ed.  415,  9  Sup.  Ct.  90,  enjoining  an  ejectment  where  defense  was 
equitable  title  which  could  not  be  set  up  at  law ;  Sweatt  v.  Burton,  14  Sawy . 
471,  42  Fed.  286,  ejectment  not  maintainable  on  State  certificate  of  pur- 
chase; Kircher  v.  Murray,  60  Fed.  52,  8  C.  C.  A.  448  (affirming  54  Fed. 
626),  where  interest  of  wife  in  community  property  in  Texas  was  held  to 
be  equitable ;  Harrett  v.  Kinney,  44  Mich.  460,  7  N.  W.  64,  defendant  not 
allowed  to  set  up  fraud  in  action  of  ejectment;  Moran  v.  Moran,  106  Mich. 
12,  58  Am.  St.  Rep.  465,  63  N.  W.  990,  where  defenses  of  voidabUity  of 
deed  for  incompetence  of  grantor  was  not  allowed;  Gibson  v.  Chouteau's 
Heirs,  39  Mo.  570,  587,  title  obtained  by  patent  later  relates  back  to  ac- 
quirement of  equitable  title  by  certificate;  Headley  v.  Coffmap,  38  Neb.  72, 
56  N.  W.  702,  wrongful  refusal  to  convey  legal  title  to  entryman  prevents 
his  maintaining  ejectment  against  subsequent  entrjrman  in  possession; 
Clagett  T.  Kilboume,  1  Black,  350, 17  L.  Ed.  216,  arguendo. 

Distinguished  in  Wilson  v.  Fine,  14  Sawy.  35,  36,  38.  Fed.  790,  791, 
where  ejectment  was  maintained  on  a  prior  possession  against  a  mere 
trespasser. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  B.  A.  788. 

Practice  of  Federal  courts  Is  not  affected  by  State  statutes  allowing  eject- 
ment to  be  maintained  on  equitable  title. 

Approved  in  Sheffield  Furnace  Co.  v.  Witherow,  149  U.  S.  579,  37  L.  Ed. 
856,  13  Sup.  Ct.  939,  State  statute  giving  action  at  law  to  enforce  me> 
chanics'  liens  cannot  deprive  Federal  courts  of  jurisdiction  in  equity. 

Distinguished  in  Abbott  v.  Union  etc.  Ins.  Co.,  127  Ind.  73,  26  N.  E.  154, 
United  States  Circuit  Court  will  enforce  new  equity  created  by  State  stat- 
ute; Wisconsin  etc.  R.  R.  Co.  v.  Wisconsin  etc.  Land  Co.,  71  Wis.  102, 
36  N.  W.  841,  railroad  could  maintain  ejectment  in  State  court  for  lands 
as  to  wbich  it  was  entitled  to  a  United  States  patent. 
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28  How.  24&.265,  17  K  Ed.  560,  UKITED  STATES  v.  WHITE. 

Wbere  United  States  has  no  interest  in  lands  in  California,  bat  is  party 
to  and  appeals  case  in  which  two  persons  present  conflicting  claims,  court  will 
remand  case  to  District  Court  to  decide  between  claimants  as  prorlded  by 
section  13  of  the  Act  of  March  3,  1861. 

Approved  in  United  States  v.  White,  2B  Fed.  Gas.  574,  refusing  to  allow 
intervention  in  the  case  as  remanded,  by  claimants  nnder  another  grant; 
White  V.  United  States,  1  Black,  502,  17,  L.  Ed.  227,  refusing  to  mandamus 
judge  of  District  Court  to  permit  such  intervention ;  United  States  v.  White, 
28  Fed.  Gas.  539,  rejecting,  on  retrial,  the  claim  under  the  alleged  grant  to 
Ort^a. 

Patent  to  land  is  only  condnsiye  as  between  United  States  and  cla&nants 
mider  such  patent. 

Approved  in  Bissell  v.  Henshaw,  1  Sawy.  583,  Fed.  Gas.  1447,  between 
two  overlapping  patents  on  Mexican  grants,  the  elder  grant  gives  the  better 
title,  although  the  last  finally  located  and  patented;  Byrne  v.  Alas,  74  Gal. 
639,  16  Pac.  528,  patentee  took  land  in  fee  without  prejudice  to  the  rights 
of  aboriginal  Indian  occupants. 

Miscellaneous.  Gited  in  United  States  v.  Sanchez,  27  Fed.  Gas.  946,  on 
construction  of  the  act  of  1851. 

23  How.  255-262,  16  L.  Ed.  464,  XmTPbD  STATES  ▼.  BENNITZ. 
datms  based  upon  the  "Sutter's  (General  Title"  are  invalid. 
Approved  in  United  States  v.  Hensley,  1  Black,  37, 17  L.  Ed.  29|  denying 
claim  under  Sutter's  title. 

28  How.  262-273,  16  L.  Ed.  448,  UNITED  STATES  ▼.  BOSS, 
dalms  based  upon  the  ''Sutter's  Oeneral  Titled'  are  invalid. 
Approved  in  United  States  v.  Ghana,  24  How.  131»  16  L.  Bd.  612,  and 
United  States  v.  Hensley,  1  Black,  37,  17  L.  Ed.  29,  denying  claims  under 
Sutter's  title. 

23  How.  273-287,  16  L.  Ed.  457,  XmiTED  STATES  v.  OSIO. 

Title  under  Mexican  grant  cannot  be  held  valid  without  evidence  of  its 
being  recorded  as  required  by  Mexican  law. 

Approved  in  United  States  v.  Elder,  177  U.  S.  114,  44  L.  Ed.  694,  20  Sup. 
Gt.  540,  holding  mere  indorsement  by  Mexican  Governor  of  action  on  peti- 
tion before  any  of  prerequisite  steps  had  been  taken  to  determine  whether 
power  to  grant  had  been  exercised  was  not  a  grant ;  United  States  v.  Knight, 
1  Black,  252,  17  L.  Ed.  80,  Romero  v.  United  States,  1  Wall.  745,  17  L.  Ed. 
633,  and  Bonldin  v.  Phelps,  12  Sawy.  327,  30  Fed.  569,  rejecting  claims  for 
want  of  evidence  of  record  of  grants  upon  which  they  were  based;  Mum- 
ford  V.  Wardwelli  6  Wall.  438,  18  L.  Ed.  761,  requirement  of  record  in 
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some  book  of  record  was  satisfied  by  deeds  beiog  kept  in  folded  bundles, 
not  bound  into  books  until  after  cession  to  the  United  States. 

Where  special  power  was  glyen  to  the  Goyemor,  in  concurrence  with  the 
Departmental  Assembly  of  the  department  of  California,  to  grant  certain  lands, 
a  grant  by  the  Govemor  alone  was  void. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  116,  46  L.  Ed.  776, 
21  Sup.  Ct.  570,  detenrining  claim  under  Estancia  grant  in  New  Mexico; 
United  States  v.  Workman,  1  Wall.  762,  17  L.  Ed.  711,  Governor's  power 
to  act  alone  was  restricted  to  grants  of  unoccupied  lands,  and  his  grant 
of  the  mission  of  San  Gabriel  is  void;  Bouldin  v.  Phelps,  12  Sawy.  307, 
30  Fed.  556,  grant  by  Governor  alone,  under  same  power  as  in  principal 
case,  held  void;  United  States  v.  Castillero,  2  Black.  202,  17  L.  Ed.  391,  if 
alcalde  had  power  to  make  title  to  a  mine,  claimant  must  show  alcalde's 
compliance  with  requirements  of  Mexican  mining  laws. 

Limitations  of  evidence  to  handwriting.    Note,  64  L.  B.  A.  817. 

Miscellaneous.  Cited  in  Maxwell  Land  Grant  Case,  121  U.  S.  363,  80 
Ii.  Ed.  952,  7  Sup.  Ct.  1019 ;  Bouldin  v.  Phelps,  12  Sawy.  324,  30  Fed.  567. 

23  How.  287-309,  16  L.  Ed.  562,  HANEY  V.  BALTIMOBE  STEAM  PACKET 
OO. 

Stereotyped  excuse  in  Justifying  coUlsion  that  otlier  vessel  suddenly 
changed  her  course  is  always  improbable  and  generally  false. 

Approved  in  The  Surf,  230  Fed.  489,  and  The  Curtin,  205  Fed.  990,  both 
holding  accident  to  sailing  vessel  due  to  fault  of  steam  vessel  in  failing 
to  keep  Ibokout;  The  Lauretta  Speddin,  184  Fed.  286,  106  C.  C.  A.  425, 
holding  that  under  evidence  injury  to  plaintiff's  sailing  vessel  was  due  to 
fault  of  tug;  The  Job  H.  Jackson,  144  Fed.  898,  holding  steamer  solely 
in  fault  for  collision  with  schooner  where  she  saw  schooner  two  miles 
away;  The  Eagle  Wing,  135  Fed.  832,  collision  at  night  between  two 
schooners  held  to  be  due  to  fault  of  privileged  vessel  in  changing  course; 
The  Dauntless,  129  Fed.  721,  64  C.  C.  A.  243,  in  suit  to  recover  for  death 
of  person  on  launch  sunk  in  collision  with  steamer  where  only  persona 
on  launch  were  drowned,  court  may  disbelieve  uncontradicted  testimony 
of  pilot,  though  uncontradicted  as  to  launch  changing  course;  The  Bay- 
onne,  128  Fed.  292,  holding  tug  at  fault  for  collision  with  steamer  on  river 
where  she  left  tow  in  middle  of  stream  to  which  steamer  was  confined 
because  of  draft,  and  steamer  also  in  fault  for  keeping  up  speed  and  keep- 
ing course  in  center  of  channel  without  signaling  until  too  late  to  avoid 
collision;  The  Delmar,  125  Fed.  132,  holding  tug  solely  at  fault  for  colli- 
sion between  schooner  and  tow  of  tug,  where  vessels  were  on  parallel 
courses  until  shortly  prior  to  collision;  The  Isaac  H.  Tilyer,  101  Fed.  480, 
holding  where  testimony  of  steamer  as  to  change  of  course  by  sailing  vessel 
is  contradicted  by  latter,  testimony  of  latter  will  be  preferred;  The  Anoon, 
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6  Sawy.  124,  Fed.  Cas.  348,  excuse  rejected  for  want  of  evidence,  and  be- 
cause steamer  had  time  to  change  her  own  course  anyhow ;  The  J.  D.  Peters, 
14  Sawy.  437,  42  Fed.  271,  where  steamer  did  not  sustain  burden  of  proof 
to  show  collision  not  her  fault;  The  Hercules,  17  Fed.  606,  dividing  dam- 
ages in  case  of  collision. 

Sailing  vessel,  when  approaching  steamer,  iinst  keep  on  her  coarse. 
Approved  in  The  Golden  Grove,  13  Fed.  690,  holding  steamer  liable  for 
negligence  of  officers  and  men;  The  Chatham,  52  Fed.  399,  3  C.  C.  A.  161, 
steamer  solely  liable,  though  sailing  vessel  committed  an  error  when  colli- 
sion was  imminent ;  The  Paoli,  92  Fed.  943,  holding  tug  negligent  for  going 
so  close  that  luff  of  four  points  by  schooner  caused  collision ;  The  E.  Lucken- 
bach,  93  Fed.  843,  35  C.  C.  A.  628,  tug  held  solely  liable  when  failing  to 
make  suitable  allowance  for  deviation  of  sailing  vessel,  though  immediate 
cause  of  collision  was  a  mistake  of  the  latter. 

It  is  duty  of  steamer  to  keep  dear  and  give  a  wide  berth  to  a  sailing 


Approved  in  The  Golden  Grove,  13  Fed.  688,  adding  that  sailing  vessel 
could  not  have  avoided  collision  by  changing  course. 

Steamers  navigating  in  commercial  thoroughfares  must  have  constant  and 
vigilant  lookouts  stationed  in  proper  places  on  the  vessel. 

Approved  in  Brigham  v.  Luckenbach,  140  Fed.  326,  following  rule;  The 
Dauntless,  129  Fed.  722,  64  C.  C.  A.  243,  holding  steamer  liable  for  colli- 
sion with  launch  where  proper  lookout  not  kept;  The  Minnie,  100  Fed. 
131,  40  C.  C.  A.  312,  holding  tug  towing  barges  with  long  tow,  at  fault 
for  sinking  of  anchored  schooner  by  one  of  barges;  McGrew  v.  The  Mel 
notte,  1  Bond,  459,  Fed.  Cas.  8812,  holding  vessel  liable  where  carpenter 
of  defendant  boat  was  the  lookout ;  The  Gray  Eagle,  1  Biss.  481,  Fed.  Cas. 
5734,  holding  master  of  vessel  which  had  lost  her  red  and  green  lights 
should  have  been  on  deck;  The  Nabob,  1  Brown,  123,  Fed.  Cas.  10,002, 
holding  tug,  having  only  mate  and  wheelman  on  deck,  had  not  a  proper 
lookout;  The  J.  W.  Everman,  2  Hughes,  20,  Fed.  Cas.  7591,  where  pilot 
was  the  only  lookout;  The  Ant,  10  Fed.  297,  where  steamer  with  tow  had 
only  her  master  at  the  wheel  at  lookout ;  The  Excelsior,  12  Fed.  204,  hold- 
ing schooner  without  lookout,  changing  course  just  before  collision,  liable; 
The  Golden  Grove,  13  Fed.  690,  owners  of  steamer  liable  for  ignorance 
and  incompe^ncy  of  subordinates  in  charge  of  deck;  The  Manhassett,  34 
Fed.  418,  holding  ferry-boat  is  not  exempt  from  rule;  The  W.  H.  Beaman, 
45  Fed.  127,  holding  absence  of  lookout  was  primary  cause  of  collision; 
The  George  W.  Childs,  67  Fed.  271,  presumption  is  that  absence  of  a  look- 
out is  negligence  contributing  to  collision. 

Bights  and  duties  of  vessels  in  navigable  waters — Duty  to  keep  com- 
petent and  vigilant  lookout.    Note,  75  Am.  Dec.  605* 
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Most  favorable  positloii  for  lookout  la  on  forward  de<dc  near  stem. 

Approved  in  The  Ottawa,  3  Wall.  273,  18  L.  Ed.  167,  and  The  Cambridge, 
2  Low.  23,  Fed.  Cas.  2334,  want  of  such  lookout  cannot  be  explained  away 
by  evidence  to  show  that  the  master  or  pilot  would  do  as  welL 

23  fiow.  309-312,  16  L.  Ed.  551,  DAY  v.  WA8HBUBN. 

Where  decree  distributes  fund  among  two  classes  of  creditors,  an  appeal 
by  one  class  to  exclu4e  others  from  the  distribution  will  not  be  dismissed  for 
failure  to  make  other  complainants  parties  to  appeaL 

Approved  in  French  v.  Peters,  177  Mass.  572,  59  N.  E.  450,  holding 
failure  of  one  of  two  coadministrators  to  join  in  or  authorize  appeal  from 
decree  against  estate  in  suit  when  both  were  defendants  is  not  ground  for 
dismissal. 

Miscellaneous.  Cited  in  Barker  v.  Barker's  Assignee,  12  N*.  B.  R,  478, 
2  Fed.  Cas.  808,  on  question  of  fraudulent  conveyance. 

23  How.  312-318,  18  L.  Ed.  462,  UNITED  STATES  V.  NOS. 

Where  claimant  under  grant  in  1841  took  no  action  for  eleven  years  to 
complete  or  record  his  title  or  assert  any  rights -thereunder,  his  claim  will 
be  denied  for  laches. 

Approved  in  Vallejo  v.  United  States,  28  Fed.  Cas.  926,  where  grant 
conditioned  on  erection  of  mill  was  held  forfeited  by  failure  to  erect  mill 
or  occupy  the  land.  Cited  as  analogous  in  United  States  v.  White,  28 
Fed.  Cas.  540,  where  also  the  original  concession  was  not  meant  to  operate 
as  a  final  grant;  United  States  v.  Vallejo,  1  Black,  552,  17  L.  Ed.  234, 
arguendo. 

Miscellaneous.  Cited  in  Brown  v.  Sunderland,  251  111.  526,  96  N.  E.  345, 
to  point  that  mutuality  of  obligation  as  well  as  mutuality  of  remedy  is 
necessary  to  specific  performance. 

23  How.  318>320,  16  L.  Ed.  456,  UNITED  STATES  V.  AI.VI80. 

Where  petition  for  grant  was  made  in  1838,  permission  obtained  to  occupy 
land  while  proceedings  to  perfect  title  were  pending,  proceedings  continaad 
from  time  to  time,  and  there  was  long,  undisputed  and  continuous  oocupatioB, 
decree  in  favor  of  claimant's  title  wlU  not  be  disturbed,  though  title  was  never 
formally  perfected.  * 

Approved  in  United  States  v.  Flint,  4  Sawy.  78,-Fed.  Cas.  15,121,  fraudu- 
lent suppression  of  final  grant  would  not  necessarily  have  defeated  claim 
where  there  was  possession  under  preliminary  proceedings ;  Beley  v.  Naph- 
taly,  73  Fed.  126,  19  C.  C.  A.  392,  purchaser  of  supposed  Mexican  grantee's 
title,  in  possession,  had  preferred  right  of  purchase  from  United^  States, 
though  claim  on  Mexican  grant  was  rejected. 
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Distingaished  in  United  States  v.  Chaboya,  25  Fed.  Cas.  375,  where 
claimaint  failed  to  show  undisputed  or  exclusive  occupation  of  tract  of 
definite  boundaries;  United  States  v.  De  Haro,  25  Fed.  Cas.  807,  where 
mere  permission  to  occupy  temporarily  was  given,  and  claimant  never  re« 
^ided  on  or  cultivated  the  land ;  United  States  v.  Peralta,  27  Fed.  Cas.  496, 
where  no  record  evidence  of  original  petition  and  report,  and  unsatisfactory 
evidence  of  possession ;  United  States  v.  White,  28  Fed.  Cas.  540,  545,  546, 
where  no  record  of  title  papers,  dubious  parol  testimony,  and  no  occupation 
by  claimant  in  person. 

23  How.  320-321,  16  Ii.  Ed.  454,  SUTTON  T.  BANOBOFT. 
Not  cited. 

23  How.  321-326,  16  L.  Ed.  464,  UNITED  STATES  ▼.  FIOO. 

On  July  7,  1846,  date  of  capture  of  Monterey  by  United  States  forces, 
power  of  Hiudcan  Oovemor  of  Calif  omia  to  alienate  public  lands  tenninated. 
Approved  in  United  States  v.  Yorba,  1  Wall.  423,  17  L.  Ed.  637,  above 
date  terminated  Mexican  authority,  and  not  May  13,  1846,  which  was  rep- 
resented by  Mexico  to  be  date  of  its  last  grant;  Steams  v.  United  States, 
6  Wall.  590,  18  L.  Ed.  844,  grant  after  that  date  was  void,  though  ante- 
dated ;  More  v.  Steinbach,  127  U.  S.  80,  82  L.  Ed.  55,  8  Sup.  Ct.  1070,  though 
grant  was  made  before,  where  official  delivery  of  possession  was  not  made 
until  after  that  date,  no  title  passed;  United  States  v.  Castillero,  2  Black, 
370,  17  L.  Ed.  448,  all  private  grants  before  that  date  are  to  be  respected 
by  the  United  States. 

23  How.  326-^1,  16  L.  Ed.  652,  UNITED  STATES  ▼.  GOMEZ. 

Wliere  no  appeal  had  been  granted  by  lower  court,  where  statement  of 
order  for  appeal  exhibited  in  transcript  was  false,  and  where  motion  for  re- 
hearing was  still  pending  in  the  District  Court,  an  order  docketing  and  dis- 
missing appeal  will  be  yacated  and  mandate  thereupon  recalled. 

Approved  in  United  States  v.  Gomez,  1  Wall.  700,  17  L.  Ed.  679,  over- 
ruling motion  by  appellee  to  dismiss  appeal  for  want  of  jurisdiction ;  United 
States  V.  Gomez,  3  Wall.  761,  767,  18  L.  Ed.  215,  217,  on  the  merits,  holding 
claim  invalid  and  reversing  decree  below;  The  Secretary  v.  McGarrahan,  9 
Wall.  309,  19  L.  Ed.  582,  refusing  to  mandamus  Secretary  of  the  Interior 
to  issue  a  patent  to  purchaser  of  Gomez's  claim. 

Distinguished  in  McCIaskey  v.  Barr,  54  Fed.  801,  under  Ohio  statutes 
Court  of  Common  Pleas  has  no  jurisdiction  to  set  aside  its  order  to  probate 
court  to  admit  will  to  record;  Cotton  v.  McGehee,  54  Miss.  623,  court  can- 
not rescind  its  judgment,  after  term  when  rendered,  except  for  misconcep- 
tion of  the  record  or  want  of  jurisdiotion. 
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« 

Granting  motion  to  docket  and  dismiss  cause  for  failure  to  file  record 
within  required  time  does  not  affirm  Judgment  below,  but  proceedings  to  carry 
that  Judgment  into  effect  are  to  be  had  if  in  the  condition  of  case  there  l» 
nothing  to  prevent  it. 

Approved  in  United  States  v.  Barber  Lumber  Co.,  169  Fed.  187,  allow- 
ing United  States  district  attorney  to  file  replication  nunc  pro  tunc;  Sul- 
livan V.  Gage,  145  Cal.  771,  79  Pac.  542,  applying  rule  to  dismissal  of  appeal 
from  order  allowing  attorney's  fees  to  receiver  in  suit  by  State  to  wind 
up  corporation;  In  re  Fitton,  55  Fed.  272,  order  dischargini?  prisoner  and 
giving  him  protection  for  one  day  held  of  no'  avail  when,  on  dismissal  of 
appeal  from  such  order,  he  is  in  prison  for  another  matter;  Hax  v.  Leis, 
1  Colo.  190,  judgment  below  is  not  affirmed  by  dismissal  of  appeal  for 
failure  to  file  appeal  bond,  and  writ  of  error  to  reverse  will  lie. 

Distinguished  in  In  re  Lee,  171  Fed.  269,  where  adjudication  on  bank- 
ruptcy was  appealed  from  and  appeal  dismissed,  creditors  were  entitled  to 
prove  their  claims  within  year  from  date  of  such  dismissal. 

23  How.  341-358,  16  L.  Ed.  569,  UNITED  STATESf  ▼.  BOLTON. 

No  title  under  Mexican  grant  is  established  where  there  is  no  record  evi- 
dence, no  proof  of  loss  of  necessary  records  upon  which  to  base  secondary 
evidence,  and  where  no  Judicial  possession  has  been  obtained. 

Approved  in  United  States  v.  Elder,  177  U.  S.  114,  44  L.  Ed.  694,  20 
Sup.  Ct.  541,  holding  indorsement  by  (Governor  on  petition  directing  pre- 
fect to  ascertain  whether  land  applied  for  had  an  owner  and  to  cause  de- 
livery of  land  referred  to  was  not  a  grant ;  United  States  v.  Ortiz,  176  U.  S. 
426,  44  L.  Ed.  581,  20  Sup.  Ct.  468,  holding  applicant  for  confirmation  of 
private  land  claim  has  burden  of  proving  existence,  r^^larity,  and  archive 
of  grant,  as  well  as  his  connection  with  it;  Hays  v.  United  States,  17S 
U.  S.  256,  44  L.  Ed.  158,  20  Sup.  Ct.  83,  holding  possession  for  six  or  sevea 
years  before  Mexican  treaty  of  1848  of  land  by  alleged  grantee  does  not 
constitute  title  which  can  be  confirmed  when  valid  grant  is  not  proved  to 
haj^e  been  made;  United  States  v.  Castro,  24  How.  351,  16  L.  Ed.  661» 
without  a  survey  and  open  possession,  secondary  evidence  cannot  support 
a  claim;  Romero  v.  United  States,  1  Wall.  745,  17  L.  Ed.  633,  applying^ 
principle,  although  there  was  strong  parol  evidence  of  grant;  Bouldin  v. 
Phelps,  12  Sawy.  327,  30  Fed.  569,  where  other  facts  also  strengthened 
case  against  the  grant;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  647,  al- 
leged grant  of  Arkansas  lands,  before  cession  to  United  States,  passed  no 
title  from  lack  of  survey;  dissenting  opinion  in  Hornsby  v.  United  States, 
10  Wall.  245,  19  L.  Ed.  906,  majority  approving  claim,  though  no  record 
evidence  or  possession,  or  cause  sliown  for  failure  to  take  possession  and 
make  survey. 

Miscellaneous*    Cited  in  Anderson  v.  Shockley,  82  Mo.  255. 
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23  How.  36^-368,  16  Ii.  Bd.  639,  ADAHS  ▼.  N0BSI8. 

Will  of  testidfcor  dying  before  organisation  of  State  govemment  in  OaU- 
fomla  ifl  effective  by  Qpanisb  law  without  probate,  State  legislature  purposely 
omitting  to  provide  for  tbelr  probate. 

Approved  in  In  re  Patterson's  Estate,  155  Cal.  636,  132  Am.  St.  Bep. 
116,  18  Ann.  Cba.  625,  26  L.  R.  A.  (N.  S.)  654,  102  Pac.  944,  discussing 
probate  of  destroyed  wills;  Coppinger  v.  Rice,  33  Cal.  423,  estates  of  per* 
sons  who  died  before  passage  of  probate  laws  of  this  State  are  not  within 
operation  of  said  laws,  but  vested  in  heirs  or  devisees  under  Mexican  law. 

Admissibility  of  unprobated  will  to  prove  title  to  property.    Note, 
Ann.'  Gas.  1916A,  888. 

Spanish  law  did  not  require  tliat  compliance  with  all  the  f  ormalitieB  neces- 
nry  to  give  effect  to  a  will,  previous  to  the  signatures  of  testator  and  wit- 
nesses, should  appear  on  the  face  of  the  will  itself. 

Approved  in  Keely  v.  Moore,  196  U.  S.  43,  49  L.  Bd.  879,  25  Sup.  Ct. 
169,  unofficial  certificate  of  vice-consul  appearing  at  foot  of  will  executed 
abroad,  if  otherwise  sufficient  as  attestation,  treated  as  such  and  designation 
of  consul  disregarded ;  Throckmorton  v.  Holt,  12  App.  D.  C.  580,  upholding 
competency  of  declarations  and  acts  of  deceased  toward  next  of  kin  and 
persons  named  aslegatees  under  alleged  will. 

Probate  of  will  or  letters  of  administration,  when  void  for  want  of 
jurisdiction.    Note,  33  Am.  Dec.  239. 

What  law  governs  probate  of  will.    Note,  65  Am.  Dec.  547. 

Where  a  custom  to  have  two  witnesses  to  wills,  instead  of  seven,  as  re- 
quired by  Spanish  law,  has  become  so  prevalent  and  notorious  that  the  assent 
of  the  public  authorities  may  be  presumed,  the  custom  is  valid. 

Approved  in  Kelly  v.  Moore,  22  App.  D.  C.  22,  holding  that  where  three 
witnesses  were  required  and  two  subscribed  as  such,  while  vice-consul  cer- 
tified to  it,  will  was  sufficiently  attested;  Gildersleeve  v.  New  Mexico  Min. 
Co.,  6  N.  M.  42,  27  Pac.  322,  holding  valid  a  will  executed  before  an  alcalde 
and  attested  by  two  witnesses ;  Emeric  v.  Alvarado,  64  Cal.  565,  2  Pac.  438, 
following  rule. 

Attestation  and  witnessing  of  wills.    Note,  114  Am.  St.  Rep.  212. 

Probate  of  will  in  case  of  death  or  absence  of  one  or  more  of  witnesses. 
Note,  Ann.  Oas.  1914C,  902,  904. 

Miscellaneous.  Cited  in  Matter  of  Will  of  Boyeus,  23  loway  356,  to 
point  that  witnesses  must  attest  will  by  their  signatures. 

23  How.  368-380,  16  L.  Ed.  466,  WISEMAK  v.  OHlAf  BELLA. 

When  the  office  of  merchants,  acceptors  of  a  bill  of  exchange,  is  found 
closed  on  the  day  of  maturity,  further  inquiry  for  them  la  unnecessary. 
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Approved  in  Berg  v.  Abbott,  83  Pa.  St.  179,  24  Am.  Sep.  169,  where  oral 
evidence  that  office  was  not  closed  conflicts  with  notarial  eertiflcate,  it  is 
a  question  for  the  jury. 

Distinguished  in  Brown  v.  Jones,  113  Ind.  49,  6  Am.  St.  Bep.  626»  13 
N.  E.  868,  where  acceptance  fixed  another  place  for  payment. 

Demand  of  payment  of  a  bill  of  exchange  need  not  he  personal,  and  is 
sufficient  if  made  either  at  the  residence  or  place  of  business  of  the  acceptor, 
in  business  hours. 

Approved  in  Clough  v.  Holden,  116  Mo.  346,  362,  87  Am.  St.  Rep.  899, 
405,  21  S.  W.  1073,  holding  it  error  to  reject  evidence  that  6:20  P.  M.  was 
not  within  business  hours  in  Chicago.  f 

Presenting  a  bill  for  payment  at  the  office  of  the  acceptor,  and  finding  no 
one  there  to  pay  it,  will  be  prima  facie  evidence  that  it  was  done  at  a  proper 
time  of  day. 

Approved  in  Sulzbacher  v.  Bank  of  Charleston,  86  Tenn.  206,  6  Am.  St. 
Rep.  880,  6  S.  W.  130,  where  certificate  of  protest  recited  that  notary  pre- 
sented draft  at  acceptors'  place  of  business  and  demanded  payment  but 
found  it  closed,  and  drawers  gave  evidence  that  acceptors  had  "suspended," 
evidence  was  insufficient  to  show  abandonment  of  place  of  business  by  ac- 
ceptors; Clough  V.  Holden,  116  Mo.  344,  87  Am.  St.  Rep.  897,  21  S.  W. 
1073,  where  notarial  certificate  stated  demand  at  5:20  P.  M. 

Manner  of  giving  notice  of  dishonor  and  sufficiency  thereof  is  governed  by 
law  of  place  where  bill  is  payable. 

Approved  in  Guernsey  v.  Imperial  Bank,  188  Fed.  302,  303,  306,  40 
L.  R.  A.  (N.  S.)  877,  110  C.  C.  A.  278,  holding  law  of  place  where  com- 
mercial paper  is  payable  governs  manner  of  presentment,  demand,  protest 
and  notice. 

Law  geveming  liability  of  drawer  or  indorser  of  bill  or  note  as  de-  ' 
pendent  upon  presentment,  protest    or  notice.    Note,  12  Ann.  Gas. 
456. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  R.  A.  217. 

23  How.  381-401,  16  L.  Ed.  488,  ZABBXSKIE  v.  OLEVELAITO  ETC.  B.  B.  GO. 

Oorporations,  like  individuals,  are  estopped  to  deny  the  validity  of  claims 
against  them,  which  their  own  conduct  has  superinduced.  So,  where  a  railroad 
corporation  has  giiaranteed  bonds  of  another  road,  its  stockbolders,  several 
years  afterward,  cannot  enjoin  the  performance  of  the  contract,  althoufl^  the 
corporation  never  complied  properly  with  the  steps  precedent  to  the  exercise 
of  the  statutory  right  to  guaranty. 

Approved  in  L.  D.  George  Lumber  Co.  v.  Daugherty,  214  Fed.  962^ 
131  C.  C.  A.  264,  holding  where  corporations  illegally  consolidated  and 
organized  and  contracted  debts,  stockholders  could  not  successfully  claim 
consolidation  was  ultra  vires  and  assets  not  liable  for  debts;  Westerlund 
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T.  Black  Bear  Min.  Co.^  203  Fed.  612,  121  C.  C.  A.  627,  holding  neither 
corporation  nor  its  crediitors  had  r^ht  to  avoid  lease  because  it  was  exe- 
cuted without  approving  vote  of  stockholders,  who  alone  had. right  to  avoid 
it;  Wykes  v.  City  Water  Co.,  184  Fed.  757,  holding  city  estopped  to  claim 
water  company  bond3  invalid  where  it  had  conveyed  property  to  com- 
pany that  it  might  issue  bonds  to  build  works,  and  city  regained  control 
of  waterworks   system;   Bigelow   v. "Calumet   etc.    Min.    Co.,    167   Fed. 
708,  holding  corporation  of  Michigan  may  purchase  stock  of  similar  cor- 
poration; Fairfield  v.  Rural  Independent  School  Dist.,  116  Fed.  842,  54 
C.  C.  A.  342,  holding  recital  in  school  district  bonds  that  they  are  issued 
poisuant  to  refunding  act  estops  district  from  setting  up  issuance  for  void 
claim ;  Board  of  Commrs.  of  Stanley  County  v.-  Coler,  113  Fed.  716,  51 
C.  C.  A.  379,  holding  county  issuing  negotiable  bonds  in  payment  of  rail- 
road stock  subscription  is  estopped  by  recitals  therein  that  they  were 
issued  in  conformity  with  statute;  Los  Angeles  City  Water  Co.  v.  Los 
Angeles,    103    Fed.    734,    holding    city    could    not    reduce    rates    which 
water  company  was  by  contract  authorized  to  charge,  so  long  as  conipany 
complied  with  contract  and  until  city  tendered  payment  required  by  con- 
tract; Wesson  v.  Mt.  Vernon,  98  Fed.  806,  39  C.  C.  A.  301,  holding  mu- 
nicipality authorized  to  issue  refunding  bonds  is  estopped  by  recitals 
therein  to  repudiate  obligation  on  ground  that  recitals  were  false;  Louis- 
ville &  N.  R.  Co.  V.  State,  154  Ala.  218,  45  South.  304,  holding  State  can- 
not raise  the  objection  that  stockholders  did  not  give  assent  required; 
Crook  V.  International  Trust  Co.,  32  App.  D.  C.  510,  holding  persons  deal- 
ing with  officers  of  corporation  have  right  to  assume  validity  of  their  acts 
in  resi)ect  to  matters  within  their  power  and  authority;  Boatmen's  Bank 
V.  Gillespie,  209  Mo.  257,  108  S.  W.  84,  holding  that  after  issuance  of 
certificate  of  incorporation,  State  only  by  direct  proceeding  can  question 
corporation's  existence,  even  though  certificate  obtained  by  fraud;  Mac- 
Donald  V.  New  York  etc.  R.  R.,  23  R.  I.  566,  51  Atl.  581,  construing  rail- 
road charter  and  its  amendments  and  holding  railroad  could  not  accept 
part  of  amendatory  act  and  reject  other;  Tappan  v,  Cleveland  etc.  R.  R. 
Co.,  1  Flipp.  83,  Fed.  Cas.  14,099,  overruling  demurrer  to  complaint  by  a 
holder  of  these  bonds,  suing  on  the  guaranty;  City  of  Memphis  v.  Brown, 
1  Flipp.  196,  Fed.  Cas.  9415,  where  charter  prescribes  certain  conditions 
precedent  to  performance  of  certain  acts,  persons  acting  in  good  faith 
may  presume  all  that  charter  demanded  has  been  done;  Louisville  etc. 
R.  R.  Co.  V.  Louisville  Trust  Co.,  174  U.  S.  571,  672,  574,  48  L.  Ed.  1081, 
19  Sup.  Ct.  824,  825  (affirming  75  Fed.  444,  453,  458,  466,  22  C.  C.  A. 
378),  following  rule;  Memphis  v.  Brown,  20  Wall.  311,  22  L.  Ed.  268,  re- 
versing, as  to  amount  recoverable,  s.  c,  1  Flipp.  199,  201,  217,  Fed.  Cas. 
9415,  both  decisions  holding  that  city,  guaranteeing  payment  by  property 
owners  of  assessments  for  paving  streets,  cannot  avoid  liability  because  of 
unconstitutionality  of  such  assessments;  Singer  v.  St.  Louis  etc.  R.  R. 
Co.,  6  Mo.  App.  433,  railroad  promising,  as  rental,*  to  pay  coupon.*)  of  bonds 
of  leased  road,  is  estopped  to  show  its  nonratification  of  the  lease;  Rem- 
sen  V.  Graves,  41  N.  Y.  475,  guarantor  of  land  is  estopped  to  deny  power 
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of  corporation  issuing  bond  to  issue  it;  Bissell  y.  Jeffersonvillei  24  How* 
300,  16  L.  Ed.  672,  and  Amey  v.  Mayor  ete.  of  Alleghany  City,  24  How. 
375,  16  L.  Ed.  618,  city  authorized  to  issue  bonds  for  railroad  stock  is 
estopped  to  show  noncompliance  with  the  law  in  their  issue;  County  of 
Randolph  v.  Post,  93  U.  S.  513,  23  L.  Ed.  059,  a^eement  by  county  sub- 
scribing to  railroad  to  extension  of  time  for  completion  estops  it  from 
objecting  that  contract  was  not  performed  in  time;  County  of  Leaven- 
worth v.  Barnes,  94  U.  S.  73,  24  L.  Ed.  64,  county  is  estopped  to  deny 
existence  of  railroad  corporation  at  time  when  county  authorized  and 
issued  bonds  for  its  stock;  Lewis  ▼.  Clarendon,  5  Dill.  337,  Fed.  Cas. 
8320,  city  is  estopped  to  deny  legal  existence  of  railroad  corporation  for 
stock  of  which  it  had  given  bonds;  Atlantic  Trust  Co.  v.  Town  of  Dar- 
lington, 63  Fed.  83,  town  bond  issued  to  aid  railroad  cannot  be  invalidated 
for  irregularity  in  property  assessment,  by  which  their  amount  was  fixed; 
Burlington  C.  R.  &  M.  R.  R.  Co.  v.  Stewart,  39  Iowa,  271,  township  is 
estopped  to'  deny  validity  of  notice  of  election  by  which  it  voted  to  aid 
a  railroad;  Shurtleff  v.  Wiscasset,  74  Me.  137,  municipality  is  estopped  to 
show  irregular  exercise  of  authority  to  issue  bonds  to  railroad;  Adams  v. 
Memphis  etc.  R.  R.  Co.,  2  Cold.  661,  enforcing  mortgage  by  city  to  aid 
railroad,  though  authorization  and  validity  of  mortgage  were  questioned; 
Chicago  etc.  R.  R.  Co.  v.  Howard,  7  Wall.  413,  19  L.  Ed.  121,  enforcing 
railroad's  guaranty  of  municipal  bonds  issued  to  it;  St.  Louis  etc.  R.  R. 
V.  Terre  Haute  etc.  R.  R.  Co.,  145  U.  S.  403,  86  L.  Ed.  752,  12  Sup.  Ct. 
956,  railroad  cannot  avoid  executed  lease  by  it  for  lack  of « stockholders' 
assent,  nor  for  ultra  vires  on  the  part  of  the  lessee;  Humphreys  v.  8t. 
Louis  etc.  R'.  R.  Co.,  37  Fed.  314,  corporation  bound  by  lease,  where 
certificate  of  assent  of  majority  of  stockholders  was  filed  by  its  president, 
owning  majority  of  stock;  Missouri  etc.  R.  R.  Co.  v.  Sidell,  67  Fed.  469, 
14  C.  C.  A.  477,  contract  aiding  construction  of  another  road  held  valid, 
though  not  ratified  by  two-thirds  of  stockholders;  Little  Rock  &  N.  R. 
Co.  y.  Little  Rock,  Miss.  River  etc.  R.  R.  Co.,  36  Ark.  687,  railroad  waa 
estopped  to  claim  route  conveyed  ten  years  before,  by  its  officers,  to 
another  road;  Moran  v.  Commissioners  of  Miami  County,  2  Black,  723, 
732,  17  L.  Ed.  345,  347,  Hackett  v.  Ottawa,  99  U.  S.  96^  '25  L.  Ed.  366, 
and  Howard  v.  Kiowa  County,  73  Fed.  408,  municipalities  are  estopped 
to  deny  validity  of  bonds  which  recite  facts  showing  their  regular  issue; 
Cadillac  v.  Woonsockett  Inst,  for  Savings,  58  Fed.  940,  7  C.  C.  A.  574, 
where  bonds  recite  their  issue  to  take  up  old  bonds,  city  is  estopped  to 
deny  validity  of  old  bonds;  National  Life  Ins.  Co.  v.  Board  of  Education, 
62  Fed.  785,  10  C.  C.  A.  637,  and  West  Plains  v.  Sage,  69  Fed.  946,  16 
C.  C.  A.  553,  municipalities  are  estopped  to  show  unlawful  purpose  where 
bonds  recited  authorized  purpose;  Illinois  etc.  Bank  v.  Arkansas  City, 
76  Fed.  293,  84  L.  R.  A.  581,  22  C.  C.  A.  171,  after  accepting  waterworks 
and  paying  fourteen  months'  rent,  city  is  estopped  to  deny  authorization 
of  contract  by  majority  of  its  council;  Toledo  etc.  R.  Co.  v.  Continental 
Trust  Co.,  95  Fed.  525,  628,  36  C.  C.  A.  155,  only  the  corporation  or  its 
stockholders  can  question  purchase  of  bonds  by  director,  it  being  for* 
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bidden  by  statute ;  Town  of  Brewton  y.  Spira,  106  Ala.  236, 17  South.  608, 
eity  bonds,  authorized  for  waterworks  alone,  are  not  inyalidated  because 
ordinance  also  provided  for  electric  lights;  Davenport  Gas  etc.  Co.  y. 
Davenport,  13  Iowa,  236,  eity  could  not  annul  contract  for  lighting  for 
inability  to  pay,  or  by  notice  that  it  would  not  pay ;  Maddox  v.  Graham,  2 
Met.  (Ky.)  87,  municipality  is  estopped  to  show  technical  objections  to 
bonds  not  apparent  on  their  face;  Rose  v.  Mayor  etc.  of  Baltimore,  51 
Md.  272,  34  Am.  Bep.  310,  after  sale  of  stalls  in  city  market,  by  mayor, 
neither  party  could-  object  that  advertisement  of  sale  was  insufficient; 
De  VoBS  v.  Richmond,  18  Gratt.  361,  98  Asl  Dec.  662,  city  liable,  to  pur- 
chaser without  knowledge,  on  bonds  issued  in  lieu  of  bonds  ordered  by 
the  Confederate  States;  Butler  y.  Cockrill,  73  Fed.  951,  952,  20  C.  C.  A. 
122,  bank  is  estopped,  as  to  holders  of  notes  discounted  by  it  on  the  strength 
of  title  under  its  own  conveyance,  to  shew  conveyance  ultra  vires;  Moh- 
renstecher  v.  Westervelt,  87  Fed.  165,  30  C.  C.  A.  584,  bank  is  estopped, 
as  to  sureties  of  its  cashier,  to  deny  statements  of  its  officers  to  sureties 
that  certain  transactions  of  cashier  were  for  the  bank;  Blackburn  v.  Sclma 
etc.  R.  R.  Co.,  2  Flipp.  529,  Fed.  Cas.  1467,  and  Racine  etc.  R.  R.,  Co. 
v.  Farmers'  Loan  etc.  Co.,  49  111.  347,  95  Am.  Dec  607,  corporations  were 
estopped  to  deny  legal  oiganization  in  suits  on  their  bonds;  Sioux  City 
Terminal  etc.  Co.  v.  Trust  Co.  of  North  America,  82  Fed.  137,  27  C,  C.  A. 
73,  corporations  and  subsequent  creditors  are  estopped  to  show  lack  of 
proper  resolution  of  directors  in  authorization  of  bonds;  Denver  Fire  Ins. 
Co.  V.  McClelland,  9  Colo.  27,  59  Am.  Bep.  142,  9  Pac.  779,  fire  insurance 
company  estopped  to  deny  power  to  insure  against  loss  by  hail;  Hazle- 
hurst  V.  Savannah  etc.  R.  R.  Co.,  43  Ga.  54,  stockholder  cannot  object, 
after  completion  of  road,  to  validity  of  preferred  stock  issued  to  con- 
tractor; Carpenter  v.  Black  Hawk  etc.  Min.  Co.,  65  N.  Y.  50,  bonds  au- 
thorized to  secure  debts,  not  invalidated  because  purpose  was  also  to 
raise  money  for  business  purposes;  Slocum  v.  Warren,  10  R.  I.  121,  mem- 
ber of  corporation  is  estopped,  as  against  creditor  thereof,  to  deny  its 
existence;  Smith  v.  New  Orleans,  23  La.  Ann.  8,  city  may  be  authorized 
by  State  to  issue  bills  of  credit. 

Distinguished  in  Louisville  etc.  R.  R.  Co.  v.  Ohio  Valley  Imp.  etc.  Co., 
69  Fed.  438,  439,  440,  guaranty  of  bonds  of  another  corporation  held 
invalid  for  noncompliance  with  statute;  National  Home  B.  &  L.  Assu.  v. 
Home  Sav.  Bank,  181  111.  46,  54  N.  E.  622,  holding  contract  made  by  cor- 
poration, beyond  the  scope  of  its  powers,  is  void;  Rich  v.  Errol,  51  N.  H. 
360,  mere  proof  that  selectmen  borrowed  money,  giving  the  town's  note 
therefor,  not  sufficient  for  recovery  on  note. 

Power  of  corporations  to  subscribe  for  stock  of  other  corporations. 

Note,  28  Am.  Bep.  15. 
Contract  of  guaranty.    Note,  105  Am.  St.  Bep.  608. 
On  the  estoppel  of    a  county  or  municipal    corporation  to  contest 

illegal  claims  or  expenditures.    Note,  137  Am.  St.  Rep.  355. 

Sstoppel  of  corporation  to  set  up  ultra  vires.    Note,  20  L.  B.  A.  770. 
y— 28 
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Validiiy  of  contract  entered  into  by  corporate  directors.    Note,  82 
E.  B.  0.  141,  142« 

Equity  will  grant  relief  against  a  corporation  at  tbe  snlt  of  an  indlyldnal 
stockholder,  whenever  cause  is  shown,  on  the  ordinary  principles  of  eqnltz 
Jurisdiction. 

Approved  in.Knabe  ▼.  Temot,  16  La.  Ann.  15,  enjoining:  controlling 
corporators  from  leasing  corporation's  property  to  another  corporation 
formed  by  themselves;  Burke  v.  Railroad,  61  N.  H.-232,  enjoining  per- 
formance of  contract  of  partnership  between  plaintiff's  corporation  and 
another. 

Distinguished  in  Republican  etc.  Mines  v.  Brown,  58  Fed.  647,  24 
L.  B.  A.  778,  7  C.  C.  A.  412,  Circuit  Court  has  no  jurisdiction  to  dissolve 
English  corporation,  owning  mines  in  United  States,  nor  to  interfere  with 
its  dissolution  in  England. 

When  and  at  "v^hose  instance  may  a  receiver  of  a  corporation  be 
appointed.    Note,  114  Am.  St.  Rep.  201. 

Right  of  holder  of  debenture  to  a  sale  of  the  corporate  property. 
Note,  7  E.  R.  0.  444. 

ftallroad  corporation,  authorized  to  aid  other  railroads,  by  subscription 
to  their  stock,  <'or  otherwise,"  has  power  to  guarantee  bonds  of  other  railroads. 

Approved  in  Tod  v.  Kentucky  etc.  Land  Co.,  57  Fed.  60,  land  company 
empowered  to  consolidate  with  railroad  may  guarantee  bonds  and  interest 
on  preferred  stock  of  a  road  whose  stock  it  had  purchased;  Pearsall  v. 
Great  Northern  R.  R.  Co.,  73  Fed.  937,  power  to  consolidate  includes 
power  to  agree  for  interchange  of  traffic  with  and  to  buy  and  guarantee 
stock  of  another  railroad;  Central  Trust  Co.  v.  Columbus  etc.  R.  R.  Co., 
87  Fed.  825,  mining  corporation,  under  power  to  buy  railroad  shares,  may 
guarantee  railroad  bonds;  Louisville  Trust  Co.  v.  Louisville  etc.  R.  R. 
Co.,  75  Fed.  448,  22  C.  C.  A.  378,  holding  such  guaranty  authorized; 
Leavenworth  County  v.  Miller,  7  Kan.  506,  12  Am.  Rep.  489,  legislature 
has  power  to  authorize  counties  to  aid  railroads  by  subscription  and  bonds. 

Acceptance  of  an  act  amending  Its  charter  cannot  be  denied  by  a  corpora- 
tion after  executing  the  powers  and  claiming  the  privileges  conferred  by  the 
ac^  though  no  certificate  of  acceptance  has  been  iUed  as  required  by  the  act 

Approved  in  Augusta  R.  R.  Co.  v.  City  Council  of  Augusta,  100  Ga. 
710,  28  S.  E.  129,  holding  that  act  renewing  charter  was  accepted  where 
corporation  acquired,  used  and  sold  franchises  under  the  act. 

Where  corporators  fall  at  any  one  of  several  annual  meetings,  held  after 
corporation  has  guaranteed  bonds  of  another  corporation,  to  rescind  the  guar- 
anty, they  must  be  held  to  have  ratified  it. 

Approved  in  Hill  v.  Atlantic  etc.  R.  Co.,  143  N.  C.  554,  9  L.  R.  A.  (N.  8.> 
606,  55  S.  E.  860,  where  after  lease  of  corporate  property  authorized  at 
stockholders'  meeting,  president  reported  facts  at  regular  annual  meet- 
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ing  and  his  report  was  adoptedi  there  was  an  implied  ratification  of  the 
lease;  Pittsburg  etc.  R.  R.  Co.  y.  Keokuk  etc.  Bridge  Co.,  131  U.  S.  381, 
S3  L.  Ed.  160,  9  Sup.  Ct.  773,  con>oration  held  bound  by  its  president's 
contract  for  use  of  bridge,  to  which  directors  had  not  objected  for  three 
years;  Union  Pae.  R.  R.  Co.  v.  Chicago  etc.  R.  R.  Co.,  61  Fed.  326,  327, 
2  C.  C.  A.  174,  corporation  held  bound  by  lease  of  bridge,  approved  at 
stockholders'  meeting,  though  not  formally  ratified  by  directors;  Bridge- 
port Electric  etc.  Co.  ▼.  Meader,  72  Fed.  126,  18  C.  C.  A.  461,  holding 
mortgage  before  organization  of  corporation,  had  been  ratified  by  stock- 
holders; American  Exchange  Bank  v.  First  Nat.  Bank,  82  Fed.  972,  27 
C  C.  A.  274;  bank's  use  of  money,  borrowed  by  directors,  is  evidence 
of  ratification  of  loan;  The  Sappho,  94  Fed.  661,  36  C.  C.  A.  396,  cor- 
poration held  to  have  waived  contract  requirement  of  written  estimate, 
where  its  officers  directed,  and  it  accepted,  extra  work;  Cozart  v.  Gleorgia 
B.  R.  etc.  Co.,  64  6a.  384,  knowledge  for  five  years  of  payment  of  interest 
on  bonds  of  another  railroad  prevented  enjoining  further  payments; 
Bradley  v.  Bullard,  66  HI.  419,  8  Am.  Bep.  669,  payment  of  money  bor- 
rowed cannot  be  evaded  because  expended  ultra  vires. 

Principle  that  a  coiporatlon  may  be  bound  by  an  impUed  ratlflcation  of  its 
acts,  though  not  performed  in  compliance  with  the  proper  formalities,  does  not 
impugn  the  doctrine  that  a  coiporatlon  cannot  act  beyond  the*Umlt8  set  by 
the  law  of  Its  organization. 

Approved  in  De  La  Vergne  Co.  v.  German  Savings  Inst.,  176  U.  S.  69, 
44  Ik  Ed.  72,  20  Sup.  Ct.  26,  holding  contract  with  stockholders  for  assets 
and  goodwill  of  corporation  is  without  consideration  if  there  is  no  cor- 
porate action  authorizing  the  transfer;  Dillon  v.  Myers,  68  Colo.  606,  146 
Pae.  273,  holding  corporate  mortgage,  though  ultra  vires,  will  be  enforced 
where  corporation  received  proceeds;  Qeorgia  etc.  R.  Co.  v.  Miller,  144 
Qa,  666,  87  S.  E.  897,  holding  that  as  there  had  been  ratification  by  cor- 
poration of  acts  of  its  officers  in  issuing  bonds,  corporation  was  estopped 
from  declaring  bonds  were  invalid;  Timberlake  v.  Supreme  Commandery, 
208  Mass.  422,  36  L.  R.  A.  (N.  8.)  697,  94.  N.  E.  687,  holding  that  persons 
expressly  made  beneficiaries  of  mutual  benefit  certificate  may  sue  to  recover 
thereon  in  ovm  names;  Loverin  &  Browne  Co.  v.  Bumgarner,  69  W.  Va. 
52,  52  S.  E.  1002,  holding  that  where  in  guaranty  time  of  payment  is  fixed, 
if  not  so  paid,  there  is  a  breach  of  it,  and  no  steps  need  be  taken  against 
principal  in  order  to  charge  guarantor;  Scovill  v.  Thayer,  106  U.  S.  160, 
151,  26  L.  £d.  972,  holding  overissue  of  stock  void;  Tschumi  v.  Hills,  6 
Kan.  App.  666,  61  Pae.  621,  holding  stock  issued  at  illegally  increased 
par  value  void;  Kampman  v.  Tarver,  87  Tex.  499,  29  S.  W.  770,  receiver 
of  corporation  cannot  enforce  assessments  on  stock  issued  ultra  vires; 
Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  42,  S6  L.  Ed. 
62,  11  Sup.  Ct.  481,  holding  lease  of  corporate  property  and  rights  void; 
McCormick  v.  Market  Bank,  166  U.  S.  550,  41  L.  Ed.  821,  17  Sup.  Ct.  437, 
holding  lease  void  because  made  before  bank  was  authorized  to  commence 
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business;  Board  of  Commissioners  etc.  y.  Lafayette  etc.  R.  R.  Co.,  50  IncL 
107,  holding  railroad  lease  void  for  want  of  stockholders'  consent;  Rich- 
ardson V.  Sibley,  11  Allen,  72,  87  Am.  Dec.  706,  holding  conveyance  of 
its  property  by  street  railway  void;  Treadway  v.  Schnauber,  1  Dak.  Ter. 
239,  46  N.  W.  464,  holding  county  bonds  void,  because  authorized  at 
illegal  session  of  l^slature ;  Durkee  v.  People,  155  Dl.  363,  40  N.  E.  629, 
ousting  director  elected  by  bondholders  voting  under  by-law  at.  stock- 
holders' meeting;  Hull  v. "County  of  Marshall,  12  Iowa,  162,  holding 
county  bonds  void  for  want  of  vote  of  authorization,  though  valid  on  their 
face;  Clark  v.  Des  Moines,  19  Iowa,  215,  87  Am.  Dec.  480,  error  to  reject 
evidence  that  city  warrants,  held  by  innocent  purchaser,  were  issued 
without  authority;  Davis  v.  Old  Colony  R.  R.  Co.,  131  Mass.  260,  41  Am. 
Rep.  224,  holding  unenforceable  railroad's  subscription  to  musical  festival, 
though  festival  held  and  expenses  incurred;  Louisville  Trust  Co.  v.  Louis- 
ville etc.  R.  R.  Co.,  75  Fed.  452,  22  C.  C.  A.  378,  clear  distinction  between 
abuse  of  general  power  and  acts  not  within  any  powers  conferred;  Silli- 
man  v.  Fredericksburg  etc.  R.  R.  Co.,  27  Gratt.  130,  holders  of  railroad 
bonds  not  protected  against  forfeiture  of  road  to  State,  for  failure  to 
complete  by  certain  date. 

Distinguished  in  Campbell  v.  Argenta  etc.  Min.  Co.,  51  Fed.  5,  8,  mort- 
gage executed  at  meeting,  where  all  stockholders  were  present,  by  unani- 
mous vote,  is  not  void,  but  voidable  merely,  for  irregularity  of  call ;  Bishop 
V.  Kent  &  Stanley  Co.,  20  R.  I.  687,  41  Atl.  258,  violation  of  requirement 
that  two-thirds  of  stockholders'  assent  to  mortgage  renders  mortgage 
voidable,  not  void. 

Illegality  of  corporate  acts  mutt  be  promptly  exposed,  and  relief  will  be 
denied  corporators  who  wait  until  the  evil  has  been  done  and  the  interest  of 
Innocent  parties  has  become  Involved. 

Approved  in  Kessler  v.  Ensley  Co.,  123  Fed.  567,^olding  delay  of  four 
years  by  stockholders  before  suing  to  set  aside  corporation's  alleged 
fraudulent  conveyance  is  not  excused  by  general  allegation  of  lack  of 
knowledge  without  showing  inquiry  made  before,  and  when  means  of 
knowledge  was  accessible;  Hill  v.  Atlantic  etc.  R.  Co.,  143  N.  C.  582, 
9  L.  B.  A.  (N.  S.)  606,  55  S.  E.  869,  holding  stockholder,  who  refrains 
from  preventive  relief  from  attempted  lease  of  corporate  property*  until 
lease  consummated,  has  waived  his  right  to  object;  In  re  Collateral  etc. 
Bank,  5  Sawy.  335,  Fed.  Cas.  2997,  where,  by  vote  on  unrepresented  stock 
by  a  director,  under  a  by-law,  corporation  went  into  bankruptcy,  pro- 
ceeding cannot  be  set  aside  after  lapse  of  one  year;  In  re  Baltimore 
County  Dairy  Assn.,  2  Hughes,  254,  Fed.  Cas,  828,  decree  of  bankruptcy 
upon  voluntary  petition  could  not  be  impeached  after  a  year  had^apsed; 
In  re  Jefferson  Ins.  Co.,  2  Hughes,  255,  Fed.  Cas.  7253,  same  point  as 
last  citation,  four  years'  lapse  of  time;  Eakin  v.  St,  Louis  etc.  R.  R.  Co.,  8 
Fed.  Cas.  235,  stockholders'  knowledge  of  lease  of  other  road,  issuance 
of  bonds  and  payments  of  interest  thereon  for  one  and  a  half  years 


357  ORIENT  MUT.  INS,  CO.  ▼.  WRIGHT.    23  How.  401-412 

estope  corporation  from  impeaching  lease;  Des  Moines  Gas  Co.  v.  West, 
50  Iowa,  26,  pledgee  of  shares  who  negligently  permitted  fraudulent 
issue  of  bonds  postponed  to  equity  of  bondholders;  Somerset  Ry.  Co.  v. 
Pierce,  88  Me.  93,  33  Atl.  774,  after  bondholders  took  possession,  formed 
new  corporation,  and  operated  road  for  several  years,  dissenting  bond- 
holders could  not  question  legal  organization  of  new  corporation;  Kent 
T.  Quicksilver  Min.  Co.,  78  N.  T.  188,  stockholders  held  to  have  ratified 
issue  of  preferred  stock,  to  which  they  failed  to  object  within  reasonable 
time. 

Distinguished  in  Ireland  v.  Palestine  etc.  Turnpike  Co.,  19  Ohio  St.  373, 
burden  of  proof  of  assent  of  stockholder  to  action  taken  in  his  absence 
is  upon  those  seeking  to  hold  him  liable  therefor. 

Bailroad  bonds  are  negotiable  secnritlea. 
Approved  in  New  Albany  etc.  Plankroad  Co.  v.  Smith,  23  Ind.  354, 
bonds  of  plank-road  corporation  are  n^otiable ;  County  of  Beaver  v.  Arm- 
strong, 44  Pa.  St.  68,  coupons  of  railroad  bonds  are  negotiable,  and  may 
be  sued  on  separate  from  bonds;  Mason  v.  Frick,  105  Pa.  St.  167,  51  Am. 
Rep.  192,  title  to  coupon  bonds  passes  to  bona  fide  purchaser  unaffected 
by  want  of  title  in  vendor. 

Coupon  bonds.    Note,  64  Am.  Dec.  430. 

28  How.  401-412,  16  L.  Bd.  62A,  OBIEMrT  MUT.  IK8.  00.  ▼.  WBIORT. 

Where  an  open  policy,  Itadng  a  nominal  sremium,  provides  for  additional 
premium  to  be  fixed  on  vessels  below  a  certain  rating,  at  the  time  of  their 
indorsement,  no  risk  attaches  on  any  such  vessel  nntil  the  additional  premium 
fixed  by  the  Insurers  has  iMon  paid  or  secured  by  tlie  assured. 

Approved  in  Delaware  Ins.  Co.  v.  S.  S.  White  Dental  Mfg.  Co.,  109 
Ped.  344,  66  L.  B.  A.  887,  48  C.  C.  A.  382,  holding  open  marine  policy  pro- 
vision with  reference  to  renewals  not  abrogated  by  course  of  dealing; 
United  States  Fidelity  etc.  Co.  v.  American  Bonding  Co.,  31  Okl.  684,  122 
Pac.  148,  holding  that  as  the  minds  of  parties  failed  to  meet  upon  duration 
of  risk,  there  was  no  valid  executory  contract  to  make  bond;  Whitman 
V.  Milwaukee  Fire  Ins.  Co.,  128  Wis.  131,  5  L.  B.  A.  (N.  8.)  407,  107 
N.  W.  293,  oral  contract  of  insurance  is  valid ;  Sun  etc.  Ins.  Co.  v.  Wright, 
23  How.  413,  16  L.  Ed.  529,  following  rule;  dissenting  opinion  in  Orient 
Mut.  Ins.  Co.  V.  Wright,  1  WaU.  477,  483,  17  L.  Ed.  611,  518,  majority 
holding  policies  not  open  to  evidence  of  usage  to  explain  terms;  Arkansas 
Ins.  Co.  v.  Bostick,  27  Ark.  545,  on  open  or  running  policy,  contract  does 
not  become  complete  until  declaration  of  desire  to  insure  by  the  assured; 
Cleveland  Oil  etc.  Co.  v.  Norwich  etc.  Ins.  Soc,  34  Or.  228,  55  Pac.  437, 
holding  necessary  terms  of  a  parol  contract  of  insurance  to  be  supplied 
by  custom;  Pierce  v.  Columbian  Ins.  Co.,  14  Allen,  321,  arguendo. 

Distinguished  in  Victoria  S.  &k  Co.  v.  Western  Assur.  Co.  167  Cal.  361, 
139  Pac.  813,  discussing  right  to  recover  on  marine  policy  and  right  to 
abandon;  Coi-poration  of  Liondon  Assurance  v.  Paterson,  106  Qa.  548,  32 
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S.  E.  654,  in  questions  of  concurrent  insurance  on  same  property,  date  o£ 
issue  of  open  i)olicy,  not  date  when  particular  risk  attached,  controls; 
Scammell  v.  China  Mut.  Ins.  Co.,  164  Mass.  342,  41  N.  E.  650,  memoran- 
dum of  application  for  insurance,  signed  and  marked  ''binding,"  held  bind- 
ing, though  leaving  premium  open  for  particulars;  Arnold  v.  Pacific  Mut. 
Ins.  Co.,  78  N.  Y.  13,  where  open  policy  fixed  premium,  but  there  was  an 
immaterial  deviation  in  voyage  from  risk  as  reported. 

Delivery  and  acceptance  of  policies  of  insurance.    Note,  188  Am.  Si. 
Bep.  81. 

23  How.  412-420,  16  L.  Ed.  529,  SUN  MXJT.'  INS.  00.  ▼.  WBIOHT. 

Oase  Involved  same  facts  as  Oriental  etc.  Ins.  Oo.  ▼.  Wriglit,  28  How. 
401-412,  16  L.  Ed.  624,  and  was  ilniilarly  decided. 

Approved  in  dissenting  opinion  in  Orient  Mut.  Ins.  Co.  v.  Wright,  1  Wall. 
477,  17  L.  Ed.  511,  majority  holding  policies  not  open  to  evidence  of  usage 
to  explain  terms. 

Law  governing  insurance  contract.    Note,  19  Ann.  Oas.  82,  45. 
Miscellaneous.    Cited  in  The  Avon,  1  Brown,  175,  Fed.  Cas.  680. 

23  How.  420-^38»  16  L.  Ed.  CIO,  BUVEN  ▼.  MEW  ENGLAND  80BEW  OO. 

Failure  to  fill  a  contract  within  the  time  set  by  it  is  not  actionable,  where 
the  delay  is  caused  by  postponing  tlie  contract  to  others,  according  to  the 
known  custom  of  the  manufacturers  to  fill  orders  in  their  turn,  as  the  article 
can  be  produced.  Such  a  custom,  whexT  known  to  the  other  contracting  party, 
forms  a  part  of  the  contract.  -^ 

Approved  in  M'Keefrey  v.  Connellsville  Coke  etc.  Co.,  56  Fed.  217,  6 
C.  C.  A.  482,  contract  held  subject  to  custom  to  apportion  among  orders  on 
hand  in  case  of  shortage ;  Sharp  v.  Clark,  13  Utah,  521,  45  Pac.  569,  custom 
allowing  withdrawal  and  sale,  at  Omaha,  of  sheep  en  route  to  Chicago, 
requires  railroad  to  carry  via  Omaha;  Isaksson  v.  Williams,  26  Fed.  645, 
no  presumption  that  special  custom  forms  part  of  contract,  unless  such 
intent  of  the  parties  is  shown ;  Smith  v.  Phipps,  65  Conn.  308,  32  Atl.  368, 
customs  require  actual  knowledge  to  be  binding,  unless  of  such  long  stand- 
ing as  to  be  generally  known. 

Distinguished  in  Dillard  v.  Paton,  19  Fed.  625,  a  usage  of  a  cotton  ex- 
change is  abrogated  as  between  individual  members  who  habitually  fail 
to  observe  it;  Union  Stock  Yards  Co.  v.  Westcott,  47  Neb.  308,  66  N.  W. 
421,  sureties  not  bound  by  custom  not  known  to  them,  for  carriers  to  de- 
liver without  requiring  bill  of  lading  to  be  shown;  Bickerson  v.  Hartford 
Fire  Ins.  Co.,  149  N.  T.  316,  43  N.  E.  859,  custom  which  was  not  known 
to  insured,  to  describe  separately  front  and  rear  buildings  on  same  lot,  held 
inadmissible.  # 

Length  of  time  custom  must  have  existed  to  be  valid.    KotOi  8  R  &•  O. 
804. 
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Evidence,  of  cuBtom  is  OAt  admitted  to  contradict  or  vary  eiprefli  pcovi- 
atoiis  of' a  wiitten  contract. 

Approved  in  R.  J.  Mentz  Lumber  Co.  v.  E.  J.  MeNeeley  ft  Co.,  58  Wash. 
232,  28  L.  R.  A.  (N.  S.)  1007,  108  Pac.  625,  following  rale;  Noyes  v.  Mar* 
lotty  156  Fed.  759,  84  C.  C.  A.  409,  holding  where  provisions  of  written 
contract  for  sale  and  delivery  of  logs  to  be  scaled  after  delivery  are  clear, 
they  cannot  be  changed  in  meaning  by  proof  of  custom  at  variance  there- 
with ;  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  174,  67  C.  C.  A. 
74,  applying  rule  in  construing  contract  to  sell  distilleiy  slop  deliverable  at 
certain  cattle-feeding  lot;  Continental  Coal  Co.  v.  Birdsall,  108  Fed.  885, 
48  C.  C.  A.  124,  holding  charter  requiring  charterer  to  provide  and  furnish 
vessel  with  full  cargo  of  coal  cannot  be  held  to  exempt  him  from  such  re- 
quirement on  account  of  strike  merely  on  testimony  of  coal  operators  that 
such  was  custom  of  port,  but  who  knew  of  no  case  in  which  charterer  had 
been  so  relieved ;  Moran  v.  Prather,  23  Wall.  503,  28  L.  Ed.  124,  rejecting 
evidence  of  usage  affecting  scope  and  operation  of  instrument  of  g^uaranty ; 
First  National  Bank  v.  Burkhardt,  100  IT.  8.  692,  25  L.  Ed.  769,  deposit 
of  check  is  complete  when  handed  in,  and  custom  for  bank  to  reserve 
decision  is  not  effective;  De  Witt  v.  Beny,  134  U.  S.  313,  83  L.  Ed.  899, 
10  Sup.  Ct.  538,  parol  evidence  not  admissible  to  add  warranty  to  con- 
tract of  sale;  Davis  v.  Wallace,  3  Cliff.  130,  Fed.  Cas.  3657,  demurra^ 
is  a  matter  of  contract,  and  usage  cannot  modify  its  provisions;  Hearn 
V.  New  Eng.  etc.  Ins.  Co.,  3  Cliff.  319,  323,  Fed.  Cas.  6301,  where  insur- 
ance was  on  voyage  to  "port  in  Cuba,"  going  to  a  second  port  in  Cuba 
was  a  deviation,  and  custom  to  do  so  cannot  be  shown;  Tilley  v.  County 
of  Cook,  103  U.  S.  162,  26  L.  Ed.  377,  where  architect  attempted  to  supply 
want  of  contract  by  showing  custom  by  which  superintendence  of  build- 
ing belonged  to  him,  because  his  plans  were  accepted. 

Tnie  olllce  of  custom  Is  to  aid  In  construing  intention,  of  parties  In  absence 
of  ezprete  stiimlatlons  where  their  language  Is  equivocal  or  obscure. 

Approved  in  Orient  Mut.  Ins.  Co.  v.  Wright,  1  Wall.  471,  17  L.  Ed.  509, 
where  insurance  policy  is  dapable  of  reasonable  construction  on  its  face, 
usage  cannot  be  uiged  to  explain  it;  Thompson  v.  Riggs,  5  Wall.  679,  18 
L.  Ed.  707,  evidence  of  custom  to  pay  specie  on  checks  against  cash  de- 
posits, held  rightly  excluded;  Chesapeake  Bank  v.  Swain,  29  Md.  500, 
where  deposit  was  entered  as  "cash  (coin),  $3,000,"  evidence  was  admis- 
sible, as  explaining  entry,  to  show  usage  requiring  cash  deposits  to  be 
returned  in  kind ;  Reid  v.  Diamond  Plate-Glass  Co.,  85  Fed.  196,  29  C.  C.  A. 
110,  evidence  inadmissible  to  show  parol  agreement  for  reduction  of  con- 
tract price ;  dissenting  opinion  in  Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  668,  19  L.  Ed.  1025,  majority  holding  evidence  of  custom  admis- 
sible to  show  authority  of  cashier  to  pledge  bank's  credit. 

Written  evidence,  as  general  rule,  should  be  construed  by  oonrt. 
Approved  in  Sea  Ins.  Co.  v.  Johnston,  105  Fed.  289,  44  C.  C.  A.  477,  con- 
struing correspondence  relative  to  insurance  policy;  Qoddard  v*  Foster,  17 
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Wall.  142,  21  Ii.  Ed.  596|  mere  fact  that  language  of  letters  evidencing 
a  contract  is  doubtful,  does  not  present  question  for  the  jury;  Hamilton 
V.  Liverpool  etc.  Ins.  Co.,  136  U.  S.  255,  84  L.  Ed.  424,  10  Sup.  Gt.  950, 
where  court  construed  insurance  policy,  requiring  appraisement  of  loss  as 
condition  of  recovery;  United  States  v.  Shaw,  1  Cliff.  322,  Fed.  Cas.  16,266, 
where  court  deduced  a  contract  from  a  long  correspondence. 

Where  wrl^en  evidence  if  believed  is  decisive,  it  is  proper  for  court 
80  to  charge  jury. 

Approved  in  Schuchardt  v.  Aliens,  1  Wall.  370,  17  L.  Ed.  646,  and  Mer- 
cantile Mut.  Ins.  Co.  V.  Folsom,  18  Wall.  251,  21  L.  Ed.  833,  afiftrmixig  re- 
fusal of  court  below  so  to  charge;  in  dissenting  opinion  in  Merchants'  Nat. 
Bank  v.  State  Nat.  Bank,  10  Wall.  655,  19  L.  Ed.  1022,  majority  reversing 
judgment  for  defendant  in  3  Cliff.  206,  209,  Fed.  Cas.  9449,  on  ground  that 
the  evidence  was  capable  of  supporting  a  verdict  for  plaintiff. 

23  How.  433-436,  16  L.  Ed.  514,  BLIVEN  ▼.  MEW  ENaiiAMD  80BEW  0OM> 

PAmr. 

Parol  evidence  of  usage  is  admissible  to  Interpret  contract  made  in  refer- 
ence thereto,  but  not  to  contradict  or  vary  enpress  stipulations  or  provisions. 

Approved  in  Danciger  v.  Wells,  Fargo  &  Co.,  154  Fed.  385,  holding  there 
is  no  common-law  duty  resting  upon  express  company  to  act  as  collection 
agent  for  shipper,  and,  if  assumed,  arises  from  independent  contract ;  First 
Nat.  Bank  v.  Burkhardt,  100  U.  S.  692,  25  L.  Ed.  760,  but  question  of  usage 
was  held  immateral. 

Written  evidence,  as  general  rule,  should  be  construed  by  court. 
Approved  in  Atchison  etc.  Ry.  Co.  v.  Dickens,  7  Ind.  Ter.  27,  103  S.  W. 
753,  holding  where  contract  for  work  is  in  writing  clear  in  terms,  question 
as  to  whether  person  contracting  to  do  work  is  an  independent  contractor 
is  for  court. 

Miscellaneous.  Cited  in  Merchants'  Nat.  Bank  v.  State  Nat.  Bank,  3 
Cliff.  206,  Fed.  Cas.  9449,  to  point  that  court  should  so  instruct  jury  when 
evidence  is  not  legally  sufficient  to  sustain  a  verdict  for  plaintiff* 

L 
t 

23  How.  435-438,  16  L.  Ed.  574,  SaNTUBN  v.  LABUE. 

Power  given  by  charter  to  city  of  Oakland  to  lay  out,  regulate  and  open 
ferries,  streets,  etc.,  did  not  authorize  grant  of  exclusive  ferry  ftanchlse 
between  that  place  and  San  Francisco. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Raleigh,  219  Fed.  579,  hold- 
ing no  estoppel  against  city  could  arise  from  railroad  company's  occupa- 
tion of  street  if  permission  granted  amounted  to  revocable  license  or,  if 
being  irrevocable,  board  had  no  power  to  grant  it;  District  of  Columbia 
V.  Cropley,  23  App.  D.  C.  244,  holding  city  had  no  power  to  sell  lots' 
extending  to  middle  of  channel  of  river;  Rachels  v.  Stecher  Cooperage 
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Works,  95  Ark.  12,  128  S.  W.  351,  holding  that  where  corporation  may 
under  its  charter  acquire  land  to  carry  <m  its  business,  question  as  to 
quantity  cannot  be  raised  by  individual,  but  is  between  State  and  cor- 
poration; State  y.  Des  Moines  City  Ry.  Co.,  159  Iowa,  272,  140  N.  W. 
443,  holding  under  law  granting  power  to  city  council  to  authorize  or 
forbid  location  and  laying  down  of  tracks,  city  council  could  not  grant 
perpetual  franchise;  Chesapeake  etc.  Ry.  Co.  y.  Harmon,  153  Ky.  676, 
45  L.  R.  A.  (N.  S.)  946,  156  S.  W.  124,  holding  city  had  no  power  to 
compel  railroad  company  to  erect  g^tes  at  street  crossings ;  Rushe  y.  Mayor 
etc.  of  Town  of  Hyattsyille,  116  Md.  126,  Ann.  Gas.  1913D,  Z3,  81  Atl.  279, 
holding  under  town  charter  prohibiting  expenditures  in  excess  of  current 
reyenues,  town  authorities  could  not  issue  notes  for  loans  to  buy  land 
and  erect  municipal  building;  Sehultz  y.  State,  112  Md.  215,  76  Atl.  593, 
holding  that  under  Baltimore  charter  mayor  and  city  council  had  power 
to  pass  ordinance  reg^ulating  collection  of  garbage;  Menshaw  v.  State, 
109  Md.  89,  71  Atl.  459,  holding  tax  imjibsed  by  Baltimore  on  commission 
merchants  not  unreasonable;  People  y.  Western  N.  Y.  etc.  Traction  Co., 
214  N.  T.  529,  108  N.  £.  848^  holding  power  of  city  to  compel  track  to 
be  moyed  from  side  to  center  of  street  cannot  be  implied  from  power 
granted  in  charter  to  discontinue,  change  grade  or  improve  streets;  Stem 
y.  City  of  Fargo,  18  N.  D.  296,  26  L.  R.  A.  (N.  S.)  666,  122  N.  W.  406, 
holding  city  council  was  not  empowered  to  issue  bonds  where  resolution 
pioviding  for  election  for  that  purpose  was  not  in  conformance  with 
statute;  Cleveland  etc.  Ry.  Co.  v.  South,  78  Ohio  St.  12,  84  N.  E.  418, 
holding  railroad  company  had  power  to  appropriate  private  property  for 
purpose  of  diverting  stream  at  time  of  construction  of  road,  but  not 
afterward;  Gulley  v.  Territory,  19  Okl.  195,  91  Pac.  1040,  holding  terri- 
tory is  proper  person  to  institute  action  to  determine  question  whether 
license  to  practice  medicine  was  fraudulently  obtained;  Ex  parte  Sim- 
mons, 5  Okl.  Cr.  413,  115  Pac.  386,  holding  adoption  of  prohibition  ordi- 
nance by  people  of  State  does  not  prevent  city  from  enacting  police  regu- 
lations prohibiting  sale  of  intoxicating  liquors;  Hopkins  v.  Richmond, 
117  Va.  702,  86  S.  £.  142,  upholding  ordinance  providing  for  segregation 
of  races;  Detroit  Citizens'  St.  Ry.  Co.  v.  Detroit  Ry.  Co.,  171  U.  S.  53, 
43  L.  £d.  67,  18  Sup.  Ct.  734,  holding  that  common  council  had  no  powei 
to  confer  exclusive  privilege  of  constructing  and  operating  street  rail- 
ways; Saginaw  Gas  Light  Co.  v.  Saginaw,  28  Fed.  536,  holding  city  could 
not  grant  exclusive  right  to  light  streets;  Grand  Rapids  E.  L.  &  P.  Co. 
V.  Grand  Rapids  E.  E.  L.  &  F.  G.  Co.,  33  Fed.  667,  673,  holding  ordinance 
granting  exclusive  use  of  streets  for  poles  and  wires  for  fifteen  years  was 
ultra  vires;  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  872,  holding  that 
municipalities  can  exercise  only  such  powers  as  are  clearly  comprehended 
in  the  legislative  grant  (see  dissenting  opinion,  p.  897) ;  Budd  v.  Budd, 
59  Fed.  737,  holding  that  city  possessed  legal  capacity  to  take  and  hold 
the  land  under  the  will;  City  of  Superior  v.  Norton,  63  Fed.  359,  12 
C.  C.  A.  469,  ho'    ng  that  contract  imposing  pecuniary  obligation,  payable 
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out  of  the  revenue  of  the  current  year,  not  countersigned  by  the  con- 
troller, to  be  invalid;  Baltimore  T.  &  Q.  Co.  v.  Mayor  etc.  of  Baltimore, 
64  Fed.  158,  holding  that  municipality  could  make  irrepealable  contracts, 
not  exclusive  in  character,  for  use  of  streets;  Illinois  Trust  etc.  Bank  v. 
Arkansas  City  Water  Co.,  67  Fed.  200,  and  Illinois  Trust  etc.  Bank  v. 
Arkansas  City,  76  Fed.  280,  84  L.  R.  A.  524,  22  C.  C.  A.  171,  both  holding 
city  could  not  grant  exclusive  right  to  furnish  water  for  public  use  for 
twenty-one  years;  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  726,  holding 
that  statute  did  not  give  the  right  perpetually;  German  Ins.  Co.  v.  City 
of  Manning,  JB  Fed.  902,  holding,  in  absence  of  mandatory  requirement, 
municipal  bonds  may  be  signed  by  any  officer  designated  by  governing 
board;  City  of  Eufaula  v.  McNab,  67  Ala.  590,  42  Am.  Rep.  119;. holding 
that  municipality  could  not  purchase  property  in  aid  of  private  enter- 
prise; Newport  v.  Batesville  etc.  Ry.  Co.,  58  Ark.  274,  24  S.  E.  428,  holding 
that  incorporated  town  has  no  power  to  contract  for  the  construction 
of  a  levee;  Wiegel  v.  Pulaski  C5:,  61  Ark.  79,  32  S.  W.  117,  holding  con- 
tract entered  into  by  county  without  a  previous  appropriation  was  void; 
Pratt  V.  Borough  of  Ldtchfield,  62  Conn.  118,  25  Atl.  463,  holding  that 
no  power  was  conferred  upon  burgesses  to  establish  fire  limits  within  the 
borough;  Treadway  v.  Schnauber,  1  Dak.  Ter.  238,  46  N.  W.  464,  Pitta- 
burgh  etc.  Ry.  Co.  v.  Crown  Point,  146  Ind.  422,  36  L.  R.  A.  685,  45  N.  E. 
587,  Clark  v.  Davenport,  14  Iowa,  500,  State  v.  Lincoln  T.  Co.,  144  Mo. 
587,  46  S.  W.  598,  and  Van  Antwerp  v.  Dell  Rapids  Township,  3  S.  D. 
309,  53  N.  W.  83,  declaring  that  any  doubt  as  to  the  existence  of  a  power 
is  resolved  against  the  corporation;  Jacksonville  v.  Ledwith,  26  Fla.  208, 
23  Am.  St.  Rep.  576,  9  L.  R.  A.  79,  7  South.  893,  holding  power  to  estab- 
lish markets  cannot  be  used  to  create  a  monopoly  of  the  right  to  sell; 
Wright  V.  Nagle,  48  Ga.  392,  holding  inferior  court  could  not  grant  the 
exclusive  right  to  build  bridges  upon  certain  rivers;  Seeger  v.  Mueller, 
133  lU.  94,  24  N.  E.  514,  and  CorvaUis  v.Carlile,  10  Or.  141,  45  Am.  Rep, 
135,  construing  powers  of  municipality  strictly;  Illinois  Health  University 
V.  People,  166  111.  178,  46  N.  E.  740,  deciding  that  issuing  medical  diplomas 
to  incompetent  persons  justifies  the  forfeiture  of  the  charter;  Indianapolis 
V.  Indianapolis  Gas  Light  etc.  Co.,  66  Ind.  408,  holding  contract  for  light- 
ing of  streets  to  be  binding  on  city,  and  cannot  be  repealed  or  impaired 
by  it;  Merriam  v.  Moody's  Exrs.,  25  Iowa,  170,  holding  grant  of  power 
to  levy  and  collect  special  tax  does  not  give  power  to  sell  for  nonpay- 
ment; State  V.  Smith,  31  Iowa,  495,  construing  strictly,  power  of  munici- 
pality to  license;  County  of  Des  Moines  v.  Harker,  34  Iowa,  86,  holding 
that  statute  of  limitations  does  not  run  against  the  State;  Logan  v.  Pyne, 
43  Iowa,  525,  22  Am,  Rep.  262,  holding  that  city  could  not  grant  the  exclu- 
sive right  to  run  omnibuses;  St.  Mary's  etc.  School  v.  Brown,  45  Md.  332, 
holding  that  municipality  can  levy  no  taxes,  unless  power  is  plainly  con- 
ferred; State  ▼.  Strauss,  49  Md.  298,  construing  strictly,  power  given 
police  commissioners  to  close  saloons;  State  v.  Rowe,  72  Md.  550,  20  AtL 
179,  holding  municipal  market  license  taxation,  void;  Attorney  General  v. 


363  MINTURN  v.  LARUE.  23  How.  435-438 

Boston,  123  Mass.  469,  holding  void,  order  to  abolish  tolls  on  ferries; 
Enapp  y.  Swaney,  56  Mich.  348,  56  Am.  Bep^  400,  23  N.  W.  163,  holding 
that  municipal  board  conld  stipulate  in  contracting  for  a  public  building 
that  no  payments  be  made  so  long  as  any  claims  for  work  or  material 
stood  against  contractors;  Long  v.  Duluth,  49  Minn.  287,  82  Am.  St.  Bep. 
551,  51  N.  W.  914,  and  Davenport  v.  Kleinschmidt,  6  Mont.  528,  13  Pac. 
253,  both  holding  that  municipality  could  not  g^ant  exclusive  franchise 
to  supply  water;  Carroll  v.  Campbell,  108  Mo.  560,  17  S.^.  886,  following 
rule;  Mathews  v.  St.  Louis  &  S.  F.  Ry.  Co.,  121  Mo.  319,  25  L.  R.  A.  169, 
24  S.  W.  597,  holding  valid,  statute  making  railroad  absolutely  liable  for 
damages  to  property  from  fires;  Gaines  v.  Coates,  51  Miss.  342,  holding 
that  act  did  not  confer  upon  association  exclusive  privilege  to  weigh 
cotton;  Watson  Seminary  v.  Pike  Co.  Court,  149  Mo.  70,  50  S.  W.  883, 
holding  law,  reserving  right  to  repeal  charters,  applies  to  those  subse- 
quently granted,  which  are  repealable,  though  law  is  subsequently  re- 
pealed; St.  Louis  V.  Missouri  R.  Co.;  13  Mo.  App.  531,  holding  that 
ordinance  applied  to  extension  of  railroad;  State  v.  Eason,  114  N.  C.  792, 
41  Am.  St.  Rep.  818,  28  L.  R.  A.  524,  19  S.  E.  89,  holding  that  jurisdiction 
of  municipality  extended  only  to  low-water  mark;  Bloom  v.  Xenia,  32 
Ohio  St.  465,  holding  that  ordinance  was  improperly  passed;  Ravenna  v. 
Pennsylvania  Co.,  45  Ohio  St.  121,  12  N.  E.  446,  holding  that  municipality 
had  no  power  to  compel  railroad  to  maintain  watchman  at  street  crossing; 
Markley  v.  ViUage,  58  Ohio  St.  439,  66  Am.  St.  Rep.  778,  51  N.  E.  30, 
holding  that  municipality  cannot  acquire  land  &r  the  purpose  of  donating 
same  to  corporation  or  person;  Parkhurst  v.  Capital  City  Ry.  Co.,  23  Or. 
479,^  32  Pac.  306,  holding  that  general  grant  of  power  will  not  authorize 
the  bestowing  of  exclusive  privileges;  State  v.  Fiske,  9  R.  I.  95,  holding 
void,  ordinance  licensing  certain  classes  of  vehicles;  Smith  v.  Town  of 
Westerly,  19  R.  1.  444,  35  Atl.  528,  holding  that  town  could  not  grant  the 
exclusive  use  of  public  highway  to  a  water  company;  Williams  v.  David- 
son, 43  Tex.  34,  holding  that  city  had  no  power  to  grant  to  individuals 
a  franchise  of  a  toll  bridge;  Logan  City  v.  Buck,  3  Utah,  305,  2  Pac.  708, 
holding  that  charter  of  city  did  not  authorize  a  prohibition  law;  Kirkham 
v.  Russell,  76  Va.  961,  holding  invalid,  an  unreasonable  ordinance;  Roper 
v.  McWTiorter,  77  Va.  219,  holding  that  board  of  supervisors  possessed 
no  authority  to  lease  ferries ;  Whiting  v.  Town  of  West  Point,  88  Va.  906, 
29  Am.  St.  Rep.  751,  15  L.  R.  A.  862,  14  S.  E.  699,  municipality  author- 
ized to  tax  all  property  can  exempt  none;  Tacoma  Gas  etc.  Light  Co.  v. 
Tacoma,  14  Wash.  291,  44  Pac.  656,  holding  that  municipality  was  with- 
out authority  to  regulate  the  price  of  gas;  Oshkosh  City  R.  Co.  v.  Winne- 
bago Co.,  89  Wis.  437,  61  N.  W.  1108,  holding  that  ordinance  did  i^ot 
authorize  a  special  assessment  upon  right  of  way  of  street-oar  company 
for  street  improvement;  Levis  v.  City  of  Newton,  75  Fed.  887,  defining 
powers  of  mxmicipality ;  Camblos  v.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas. 
1102,  and  Columbus  Water- Works  Co.  v.  Columbus,  48  Kan.  109,  15 
L.  R.  A.  358,  28  Pac.  1101,  arguendo;  dissenting  opinion  in  Burdiok  y. 
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Babcock,  31  Iowa,  573,  majority  holding  that  school  directors  could  pro- 
vide  rules  for  dismissal  of  tardy  pupils. 

Distinguisiied  in  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  18, 
48  L.  Ed.  341,  19  Sup.  Ct.  84,  holding  that  stipulation  that  city  would  not 
erect  waterworks  of  its  own  during  the  life  of  the  contract  did  not  render 
it  objectionable. 

Qeneral  limitations  on  power  of  municipal  corporations  to  pass  or- 
dinances.   Note,  34  Am.  Dec.  628,  629. 
What  constitutes  disturbance  of  ferry.    Note,  Ann.  Gas.  1916B,  1206. 

Establishment,  regulation  and  protection  of  ferries.    Note,  59  L.  B.  A. 

522. 
Presumption  against  statutory  authority  to  commit  nuisance.    Note, 

70  L.  B.  A.  580. 

Any  ambiguity  In  terms  of  corporate  grants  must  be  resolved  in  favor  of 
public  and  against  right  or  privilege  claimed. 

Approved  in  Water,  Light  &  Gas  Co.  v.  City  of  Hutchinson,  144  Fed. 
263,  under  Kansas  Constitution,  city  of  second  class  cannot  grant  exclu- 
sive right  for  terms  to  company  to  use  streets  for  supplying  water,  gas 
or  electricity;  Ex  parte  R.  W.  Simms,  40  Fla.  442,  25  South.  282,  holding 
Jacksonville  ordinance  of  September  27,  1898,  imposing  license  tax  oft 
liquor  dealers  void;  Koger  v.  Madison,  108  Ga.  546,  34  S.  E.  134,  holding 
under  Pol,  Code,  §  698,  municipal  courts  have  no  authority  to  forfeit  bail 
bonds  unless  municipal  authorities  have  adopted  ordinances  for  this  pur- 
pose; Lake  Co.  Water  etc.  Co.  v.  Walsh,  160  Ind.  38,  65  N.  E.  532,  hold- 
ing waterworks  system  and  electric  lighting  plant  were  properties  held 
for  public  purposes  within  meaning  of  statute  and  could  not  be  conveyed 
without  express  legislative  authority;  Commissioners  of  Cambridge  v. 
Cambridge  Water  Co.,  99  Md.  504,  58  Atl.  443,  under  Cambridge  charter 
ordinance  requiring  water  companies  to  pay  fee  for  each  plug  and  impos- 
ing x)enalty  for  failure  to  comply  therewith  is  void;  State  v.  Butler,  178 
Mo.  313,  77  S.  W.  570,  under  St.  Louis  charter  ordinance  placing  power 
in  board  of  health  to  contract  for  removal  and  disposal  of  city  garbage 
is  void;  Potts  v.  Cape  May,  66  N.  J.  L.  545,  49  Atl.  585,  holding  charter 
of  Cape  May  did  not  authorize  council  to  appoint  advertising  agent. 

Distinguished  in  Morgan's  Louisiana  etc.  T.  R.  R.  Co.  v.  Barton,  51  La. 
Ann.  1340,  26  South.  272,  holding  title  of  legislative  power  to  incorporate 
railroad  and  define  its  powers  covers  power  to  construct  and  extend  short 
branch  roads  connecting  main  line  with  parishes  adjacent  to  main  line. 

Maxim  "Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep.  167. 

23  How.  438-443,  16  L.  Ed.  576,  0A8TBO  ▼.  HENDRICKS. 

District  Court  is  empowered  under  act  of  1861  to  settle  questioiis  of  judi- 
cial nature  in  settlement  of  location  of  grants  confirmed  to  individuala  in  Cali- 
fornia, if  submitted  before  the  iasne  of  patent. 
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Approved  in  United  States  v.  Vaca,'28  Fed.  Cas.  355,  holding  survey 
made  by  snrveyor-general  after  confirmation  is  not  invalid  because  of 
failure  to  file  mandate  from  Supreme  Court;  United  States  v.  Rico,  27 
Fed.  Cas.  807,  holding  District  Court  has  no  jurisdiction  to  reverse  final^ 
decree  establishing  validity  of  claim. 

In  proceedings  under  act  of  1851  for  settlement  of  private  land  claims 
in  Calif  omiay  the  United  States  had  no  toterest  in  contests  between  persons 
ftlainilng  ez  poet  facto  the  grant. 

Approved  in  Hardy  v.  Harbin,  1  Sawy.  208,  Fed.  Cas.  6059,  holding  that 
patentee  has  shown  himself  to  be  entitled  to  a  conveyance  by  the  United 
States ;  Hardy  v.  Harbin,  4  Sawy.  542,  Fed.  Cas.  6060,  holding  that  patent 
under  Mexican  grant  does  not  affect  any  equitable  relations  of  the  holders 
of  subsequent  conveyances;  Norton  v.  Meader,  4  Sawy.  616,  Fed.  Cas. 
10,351,  holding  that  land  commission  had  no  concern  with  what  transpired 
after  sovereignty  passed;  United  States  v.  Sanchez,  27  Fed.  Cas.  947, 
holding  that  one  claiming  title  to  confirmed  grant  may  enjoin  the  issuance 
of  a  patent  to  confirmee,  pending  suit;  Estrada  v.  Murphy,  19  Cal.  274, 
holding  that  holder  of  grant  issued  by  a  California  Governor  without  ap- 
proval of  Departmental  Assembly,  or  juridical  possession,  cannot  recover 
against  confinnee  of  the  Federal  government  having  an  approved  survey; 
McMicken  v.  United  States,  97  U.  S.  208,  24  L.  Ed.  948,  arguendo. 

Commissioner  of  land  qfflce  has  control  of  subordinates  making  surveys, 
and  may  refuse  to  issue  patent  upon  a  survey;  it  is  his  duty  to  do  so  when 
survey  made  does  not  conform  to  judicial  decree  settling  the  location  of  claim- 
ant's land. 

Approved  in  Bissell  v.  Henshaw,  1  Sawy.  561,  562,  Fed.  Cas.  1447,  hold- 
ing that  commissioner  of  general  land  office  could  revise  or  set  aside  a 
survey  made  by  United  States  surveyor-general;  Wythe  v.  Haskell,  3 
Sawy.  579,  Fed.  Cas.  18,118,  holding  act  of  surveyor-general  in  partitioning 
donation  to  married  settlers  subject  to  supervision  of  commissioner  of 
general  land  office;  Leroy  v.  Jamison,  3  Sawy.  384,  Fed.  Cas.  8271,  re- 
viewing the  authority  of  commissioner  ct  general  land  office  over  survey ; 
United  States  v.  De  Rodriguez,  7  Sawy.  634,  Fed.  Cas.  14,950,  discussing 
power  of  coiirts  to  reform  all  decrees  made  under  its  decrees  when  al- 
lied to  be  erroneous;  Johnson  v.  Van  Dyke,  20  Cal.  229,  declaring  that 
before  act  of  1860  there  was  no  finality  to  survey  until  approved  by  com- 
missioner of  land  office;  Mahoney  v.  Van  Winkle,  33  Cal.  457,  holding 
same;  Sabichi  v.  Aguilar,  43  Cal.  291,  holding  that  approval  of  survey 
of  Mexican  grant  by  surveyor-general  was  not  final  so  as  to  set  statute 
of  limitations  in^otion. 

Miscellaneous.  Cited  in  Salmon  v.  Symonds,  30  Cal.  307;  Wilson  v. 
Castro,  31  Cal.  439. 

23  How.  443-446^  16  Ii.  Ed.  679,  BBUi  ▼.  OOBPOBATION  OF  VIOKSBXTBa, 
Not  cited* 
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23  How.  445-448,  16  L.  Ed.  677,  FBEDBICKBOK  T.  LOUISIANA. 

Treaty  with  Wurtembnrg  guaranteeing  right  of  dtizens  of  each  conntry 
to  dispose  of  property,  by  will  or  otherwise,  within  the  limits  of  the  other, 
without  discrimination,  Is  not  violated  by  Louisiana  inheritance  tax  on  lega- 
cies and  bequests  to  nonresidents  of  the  United  States,  since  It  equally  applies 
to  a  nonresident  dtlzen  of  Louisiana;  and  the  treaty  contemplates  dispositions 
of  property  by  foreign  residents,  not  by  citizens  to  foreigners. 

Approved  in  In  re  Estate  of  Anderson,  166  Iowa,  624,  62  L.  B.  A. 
(N.  S.)  686,  147  N.  W.  1100,  holding  act  imposing  collateral  inheritance 
tax  of  twenty  per  cent  when  beneficiaries  are  nonresident  aliens  while  it  is 
five  per  cent  otherwise  does  not  conflict  with  Danish  treaty;  In  re 
D'Adamo's  Estate,  212  N.  Y.  227,  L.  R.  A-  1915D,  873,  106  N.  E.  86,  hold- 
ing under  Italian  treaty,  counsel  of  that  country  was  not  entitled  to  lettei^ 
of  administration  in  preference  to  brother  upon  estate  of  Italian  subject 
dying  in  New  York;  In  re  Estate  of  Peterson,  168  Iowa,  616,  618,  L.  B.  A. 
1916A,  469,  161  N.  W.  68,  69,  and  In  re  Stixrud's  Estate,  68  Wash.  344, 
Ann.  Gas.  1912A,  860,  33  L:  B.  A.  (N.  8.)  632,  109  Pac.  346,  both  holding; 
under  treaty  between  United  States  and  Norway  and  Sweden,  in  regard 
to  rights  to  succession  of  property,  subjects  of  those  countries  are  on  equal 
footing,  and  law  imposing  collateral  inheri^nce  tax  of  twenty -five  per 
cent  on  aliens  and  only  of  three  per  cent  on  citizens  of  this  country  vio> 
lates  -treaty ;  Opel  v.  Shoup,  100  Iowa,  421,  37  L.  R.  A.  586,  69  N.  W.  562, 
holding  that  case  to  be  within  the  provisions  of  the  treaty;  Succession  of 
Sala,  60  La.  Ann.  1021,  24  South.  678,  arguendo. 

Distinguished  in  Succession  of  Rixner,  48  La.  Ann.  662,  664,  32  L.  R.  A. 
188,  189,  19  South.  601,  holding  citizen  of  Italy  exempt  from  inheritance 
tax  on  property  situated  here  and  devised  by  citizen  of  Italy. 

Liability  to  succession  tax  of  transfer  to  alien.    Note,   Ann.   Gas. 
1912A,  857,  859.  , 

Inheritance  tax  Is  an  exercise  of  the  power  of  regnlatlng  the  transmission 
of  property  by  last  will  and  testament  or  by  Inheritance. 

Approved  in  State  v.  Alston,  94"  Tenn.  681,  28  L.  R.  A.  180,  30  S.  W. 
761,  holding  that  legislature  can  impose  a  privilege  tax  upon  the  right  of 
succession. 

23  How.  448-455,  16  L.  Ed.  581,  WHTTBIDGE  T.  DILL. 

Vessel  astern  In  open  sea,  sailing  faster  than  one  iihead,  Is  bound  to  adopt 
the  necessary  precautions  to  avoid  a  collision. 

Approved  in  Nicholas  Transit  Co.  v.  Pittsburgh  S.  S.  Co.,  196  Fed.  68, 
holding  overtaking  vessel,  being  much  larger  vessel,  in  failing  to  keep  out 
of  way,  and  navigating  at  high  speed,  was  ^responsible  for  damages  to 
libelant ;  Spencer  v.  Dalles,  P.  &  A.  Nav.  Co.,  188  Fed.  867,  110  C.  C.  A. 
499,  and  The  Sif,  181  Fed.  416,  both  holding  that  where  injuries  received 
were  by  passing  vessel,  burden  was  on  it.  to  show  it  was  from  fault  of 
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other  yessel;  The  Great  Bepublie,  23  Wall.  32,  29  Ii>  EcL  58,  holding  fast 
steamer  overtaking  another  liable  for  the  collision;  Simpson  v.  Sprcckels, 
8  Sawy.  230,  231,  13  Fed.  94,  The  W.  H.  Clark,  5  Biss.  302,  Fed.  Gas. 
17,482,  The  J.  Nixon  v.  The  Geoige  Lysle,  2  Fed.  259,  The  Charles  Morgan, 
6  Fed.  914,  Robinson  v.  Detroit  etc.  Steam  Nav.  Co.,  73  Fed.  889,  20 
C.  C.  A.  86,  decreeing  damages  against  vessel  overtaking  another  for  not 
keeping  out  of  her  way;  The  Steamboat  Narragansett,  5  Ben.  258,  Fed. 
Cas.  10,016,  holding  rear  vessel  liable,  since  she  should  have  stopped  and 
gone  astern;  The  City  of  Merida,  24  Fed.  234,  though  vessel  ahead  failed 
to  exhibit  -light  required  by  statute,  overtaking  vessel  must  show  use  of 
reasonable  diligence;  The  F.  &  P.  M.  No.  2,  36  Fed.  271,  holding  that 
propeller  should  have  stopx>ed  until  channel  was  known  to  be  clear;  The 
Commodore  Jones,  25  Fed.  509,  arguendo. 

Distinguished  in  The  Cayuga,  14  Wall.  275,  20  L.  Ed.  829,  The  Aurania 
and  The  Republic,  29  Fed.  105,  holding  rule  not  applicable  where  ships  are 
running  on  intersecting  lines;  The  Grace  Girdler,  7  Wall.  202,  19  L.  Ed. 
116,  and  The  City  of  Macon,  47  Fed.  924,  where  leading  vessel  suddenly 
changed  to  a  course  across  the  bows  of  the  one  following;  The  Yacht 
Clytie,  10  Ben.  601,  Fed.  Cas.  2913,  holding  overtaking  vessel  was  justified 
in.  holding  her  reach,  relying  upon  the  other  to  shorten  her  tack. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  St.  Bep. 
44,  49. 

Vessel  is  at  fault  for  not  having  a  sniAcient  lookout  wlien  the  only  lookout 
is  so  busily  engaged  in  sbiffcing  sails  that  lie  does  not  discover  approaching 


Approved  in  The  Colorado,  91  U.  S.  699,  23  L.  Ed.  882,  holding  pro- 
peller having  only  one  lookout  on  dark  night  responsible  for  disaster; 
Killain  v.  The  Schooner  Eri,  3  Cliff.  461,  Fed.  Cas.  7765,  holding  vessel 
in  fault  for  not  having  properly  stationed  lookout;  The  Steamer  Ancon, 
6  Sawy.  123,  Fed.  Cas.  348,  The  Steamer  J.  W.  Everman,  2  Hughes,  20 
Fed.  Cas.  7591,  and  The  Leland,  19  Fed.  776,  holding  same. 

Duty  of  vessel  to  keep  competent  and  vigilant  lookout.    Note,  75  Am. 
Dec.  605. 

23  How.  455-457,  28  L.  Ed.  580,  JENKEMTS  T.  BAKNINa. 

Motions  to  amend  mere  formal  defects  in  pleadings  are  always  addressed 
to  the  court's  discretion,  and  their  allowance  is  never  the  subject  of  error. 

Approved  in  Cook  v.  Burnley,  11  Wall.  676,  20  L.  Ed.  86,  holding  ap- 
plication to  inferior  court  to  supply  a  lost  record  is  not  a  subject  for  writ 
of  error. 

23  How.  467-464,  16  It.  Ed.  584,  DOE  T/  WILSON. 

Treaty  of  1832  with  Pottawatomie  Indians,  stipulating  that  certain  lands 
were  to  be  reserved  for  certain  of  the  tribe,  created  an  equitable  title  which 
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rach  reserreeB  could  oon^ey;  tbe  patent  tlMroAfter  Imwd  to  tbe  reaenroca 
Inured  to  the  benefit  of  their  granteee. 

Approved  in  Goat  v.  United  States,  224  U.  S.  470,  56  L.  Ed.  847,  32 
Snp.  Ct.  544,  holding  United  States  ean  maintain  action  to  set  aside  con* 
veyances  by  Seminole  freedman  of  homestead  lands,  of  surplus  lands  made 
by  minor  allottees  and  by  adults  if  made  prior  to  April  21,  1904;  Francis 
V.  Francis,  203  U.  S.  238,  51  L.  Ed.  166,  27  Sup.  Ct.  129,  holding  title  ta 
lands  conveyed  to  Indian  in  fee,  and  which  he  has  power  to  alienate,  may  be 
acquired  by  prescription ;  Reed  v.  Welty,  197  Fed.  423 ,  and  Mullen  v.  United 
States,  224  U.  S.  457,  56  L.  Ed.  841»  32  Sup.  Ct.  494,  both  holding  where 
Choctaw  Indian,  whose  name  appeared  on  rolls,  died  after  ratification  of 
agreement  of  distribution  and  before  receiving  allotment,  land  passed  at 
once  to  his  heirs ;  Jones  v.  Meehan,  175  U.  S.  10, 16, 17,  44  L.  Ed.  58,  56,  20 
Sup.  Ct.  5,  holding  reservation  of  lands  set  apart  by  Chippewa  treaty  of 
October  2,  1863,  article  IX,  made  at  request  of  Indians  for  their  chiefs 
constituted  present  grant  of  an  alienable  fee  subject  only  to  selection  and 
survey;  United  States  v.  Dowden,  194  Fed.  482,  holding  where  Choctaw 
or  Chicasaw  by  intermarriage,  not  an  Indian,  received  valid  certificate  of 
allotment,  he  took  equitable  estate  which  was  at  once  alienable,  and  en- 
titled him  to  patent,  all  restrictions  or  alienation  having  been  removed  by 
Congress ;  Frame  v.  Bivens,  189  Fed.  789,  holding  under  Indian  appropria- 
tion act,  an  adult  intermarried  citizen  of  Choctaw  Nation,  not  of  Indian 
blood,  had  power  to  execute  mortgage  on  his  surplus  allotment,  although 
pntent  had  not  issued;  Conway  v.  United  States,  149  Fed.  267,  where  under 
25  Stat.  892,  Ponca  girl  was  allotted  land  and  prior  to  selection  she  married 
Indian  to  whom  other  land  allotted,  and  thereafter  they  made  separate 
applications  in  lieu  thereof,  where  by  mistake  all  land  patented  to  husband^ 
she  was  entitled  to  half;  Vaohon  v.  Nichols>Chisolm  Lumber  Co.,  126  Minn. 
319,  148  N.  W.  292,  holding  under  acts  of  Congress,  mixed  blood  Chippewa 
Indian,  by  his  allotment  acquired  title  in  nature  conveyable;  Godfrey  t. 
Iowa  Land  etc.  Co.,  21  Okl.  302,  304,  309,  95  Pac.  795,  796,  798,  holding 
citizen  of  Seminole  Nation,  not  of  Indian  blood,  may,  under  the  treaty^ 
and  after  removal  of  restrictions  on  alienation  and  before  issue  of  patent^ 
execute  deed  of  that  portion  of  his  allotment  not  designated'  as  homestead ; 
Crews  V.  Burcham,  1  Black,  356,  357,  17  L.  Ed.  92, 93,  holding  reservation  in 
treaty  with  an  Indian  tribe  of  a  quantity  of  land  to  be  selected  by  the 
president  and  patented  to  a  member  of  tribe  creates  an  equitable  estate 
which  reservee  may  sell;  Elwood  v.  Flannigan,  104  U.  S.  563,  26  L.  Ed. 
842,  holding  same;  Ash-Kum  v.  Sorin,  10  Biss.  294,  8  Fed.  741,  holding^ 
wife  entitled  to  dower  though  patent  was  issued  subsequent  to  husband's 
death ;  Meehan  v.  Jones,  70  Fed.  455,  holding  provision  in  treaty  ''settings 
apart"  land  for  individual  vested  title  in  reservee;  Blue-Jacket  v.  Commxs. 
of  Johnston  Co.,  3  Kan.  355,  holding  that  restriction  in  patent  was  not 
a  limitation  on  title,  for  the  whole  title  of  the  government  passed  by  the 
patent;  Quinney  v.  Denney,  18  Wis.  488^  holding  Indian  under  allotment 
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by  Congress  took  an  equitable  title  whicb  be  eotdd  eonvey ;  Snmner  ▼.  Cole- 
man, 20  Ind.  490,  and  Dale  v.  Wilson,  20  Minn.  362,  arguendo. 

Distingiiished  in  Wallaee  v.  Adams,  143  Fed.  722,  74  C.  C.  A.  540,  claim- 
ants of  citizenship  secniing  judgments  in  their  favor,  which  were  final 
under  29  Stat.  339,  340,  and  30  Stat.  591,  when  rendered,  and  took  pos- 
session of  and  demanded  lands  as  allotments,  before  judgments  made  re- 
viewable, acquired  no  vested  rights  against  subsequent  legislation  enacted 
prior  to  allotment;  Prentice  v.  Steams,  113  U.  S.  446,  447,  28  L.  Ed.  1063, 
6  Sup.  Ct.  553,  Prentice  v.  Northern  Pac.  R.  Co.,  154  U.  S.  175,  88  L.  Ed. 
952,  14  Sup.  Ct.  1002,  and  Prentice  v.  Northern  Pac.  R.  Co.,  43  Fed.  275, 
where  deed  from  Indian  chief  describes  land  by  metes  and  bounds,  and 
further  as  land  set  off  to  B.,  etc.,  it  does  not  convey  interest  of  chief  in 
land  actually  patented;  Northern  Pac.  R.  Co.  v.  Hussey,  61  Fed.  234,  9 
C.  C.  A.  463,  holding  railroad  company  is  not  a  tenant  in  common  with 
United  States  in  lands  not  yet  surveyed. 

Land  ])atents  issued  to  decedent  or  to  heirs  of  decedent.    Note,  83, 
Am.  Dec.  468. 

The  United  States  holds  the  ultimate  title,  charged  with  the  right  of  im- 
diflturbed  occupancy  and  perpetual  possession,  in  the*  Indian  nation,  with  the 
ezdusive  power  m  the  goTemment  of  acquiring  the  right. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  8,  15,  44  L.  Ed.  53,  55,  20  Sup. 
Ct.  4,  holding  reservation  of  lands  set  apart  by  Chippewa  treaty,  made  on 
request  of  Indians  for  their  chief,  constituted  present  grant  of  an  alien- 
able fee  subject  only  to  selection  and  survey;  Chi^^e  v.  United  States,  222 
Fed.  597,  138  C.  C.  A.  117,  holding  treaty  with  Omaha  Indians  granted 
to  assignees  of  land  in  severalty  thereunder  an  inheritable  title  in  fee 
simple,  subject  to  restriction  on  alienation  to  others  than  United  States  and 
other  members  of  tribe ;  United  States  v.  Moore,  161  Fed.  515,  88  C.  C.  A. 
455,  holding  where  Indians  were  allotted  in  severalty,  lands  under  treaty 
between  United  States  and  Chief  of  Columbia  reservation,  they  acquired 
a  mere  righL  of  possession  and  use ;  Veale  v.  Maynes,  23  Kan.  24,  declar- 
ing that  the  government  has  asserted  its  holding  of  the  fee,  and  recognized 
the  Indian  right  as  one  of  possession. 

Miscellaneous.  Cited  in  Holden  v.  Joy,  17  Wall.  147,  21  L.  Ed.  535,  and 
United  States  v.  Reese,  5  Dill.  409,  Fed.  Cas.  16,137,  to  point  that  Con- 
fess has  no  constitutional  right  to  interfere  with  rights  under  treaties, 
except  in  cases  purely  political. 

23  How.  464r-46e,  16  L.  Ed.  496,  UNITED  STATES  T.  OASTILI^BO. 

Gtovemor  of  Calif  omia  being  authorized  to  convey  lands  with  assent  of 
Departmental  Assembly,  his  conveyance  without  that  consent  is  simply  void. 

Approved  in  United  States  v.  CastiUero,  2  Black,  202,  17  L.  Ed.  891,  hold- 
ing that  no  title  can  be  acquired  to  mine  without  a  registry. 

V— 24 
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Order  from  Mezicaa  goTemment  to  OoTemor  of  Oallf omift  requiring  Um 
to  reserve  and  grant  certain  lands  to  O.  leares  nothing  to  Ctovemor  bat  tbe 
ministerial  duty  of  obedience,  and  sach  a  grant  did  not  require  assembly^ 
ratification. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  116,  45  L,  Ed,  776,  21 
Sup.  Ct.  570,  holding  there  is  no  valid  grant  where  assembly  did  not  ap- 
prove Governor's  grant,  and  no  record  of  further  pi'oceedings  to  obtain 
approval  of  supreme  government  is  shown;  dissenting  opinion  in  United 
States  V.  Castillero,  2  Black,  338,  17  L.  Ed.  487,  majority  distinguishing 
where  terms  of  dispatch  directed  proceedings  to  be  "in  conformity  with 
laws  upon  colonization";  United  States  v.  Fossatt,  25  Fed.  Cas.  1170,  ar- 
£^endo. 

Distinguished  in  United  States  v.  Castillero,  2  Black,  164,  17  Lb  Ed.  878, 
where  terms  of  dispatch  directed  proceeding  to  be  "in  conformity  with  the 
laws  upon  colonization." 

23  How.  469-476,  16  L.  Ed.  522,  VERY  T.  WATKINB. 

It  cannot  be  implied  that  levy  on  personal  property  la  incomplete,  because 
property  levied  on  is  left  where  it  was  when  the  levy  was  made;  officer  may 
confide  them  to  a  person  for  safekeeping. 

Approved  in  Steers  v.  Daniel,  4  Fed.  596,  2  Flipp.  314,  holding  that  mar- 
shal ne^tP^not  take  actual  possession  of  leasehold  or  machinery  nor  keep 
a  watchman  in  charge;  Powell  v.  McKetchnie,  3  Dak.  Ter.  324,  19  N.  W. 
411,  to  constitute  a  valid  levy  of  an  ^attachment  upon  personal  property, 
officer  must  take  actual  possession  and  have  actual  control. 

What  is  sufficient  levy  of  attachment  on  personal  property.    Note, 
Ann.  Cas.    1916B,  984,  986,  988. 

Where  decree  adjudicates  the  ownership  of  property  in  receiTer*s  hands 
to  one  of  the  litigants,  the  receiver  henceforth  holds  as  tmstee  of  the  party, 
although  there  has  been  no  formal  discharge,  and  the  property  is  snbject  to 
attachment  by  such  party*8  creditors. 

Approved  in  United  States  Trust  Co.  v.  New  Mexico,  183  U.  S.  541,  46 
L.  Ed.  316,  22  Sup.  Ct.  172,  holding  lien  claim  and  payment  by  railroad 
receiver  of  delinquent  taxes  on  railroad's  property  sold  under  foreclosure 
is  in  time  where  intervening  petition  was  filed  within  time  specified  in 
foreclosure  decree,  though  after  confirmation  of  sale;  Wehrs  v.  Sullivan, 
217  Mo.  176,  116  S.  W.  1107,  holding  assets  of  association  were  in  court 
of  equity,  and  affairs  being  administered  by  receiver,  court  has  jurisdic- 
tion to  remove  receiver  and  appoint  another;  State  v.  Reynolds,  209  Mo. 
174,  123  Am.  St.  Rep.  468,  14  Ann.  Cas.  198,  15  L.  R.  A.  (N.  8.)  963,  107 
S.  W.  490,  holding  removal  of  receiver  and  appointment  of  another  in  his 
stead  does  not  release  assets  so  as  to  subject  them  to  seizure  by  another 
court;  dissenting  opinion  in  Troll  v.  St.  Louis,  257  Mo.  709,  168  S.  W. 
191,  and  Baughman  v.  Superior  Court,  72  Cal.  576,  14  Pae.  208,  both 
arguendo. 
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23  How.  476-477,  16  L.  Ed.  470,  UNITED  STATES  ▼.  MXJRPH7. 
Not  cited. 

23  How.  477-481,  16  I..  Ed.  632,  CAXiXiAN  T.  STATHAU 

Where  deed,  pnrportiiig  to  be  a  sale  for  valuable  consideration,  is  attended 
bj  many  clrcnmstances  of  suspicion,  such  as  vendor's  remaining  in  possession, 
receiving  the  rents  pending  suits  against  him,  and  absence  of  all  evidence  of 
attention  or  interest  by  the  vendee,  the  payment  of  the  consideration  must  be 
satisfactorily  proved;  accordingly  in  a  case  where  there  was  no  evidence  of 
such  payment  beyond  an  averment  in  the  pleading,  such  a  deed  was  .held 
fraudulent. 

Approved  in  De  Walt  v.  Dorjan,  21  D.  C.  177,  holding  where  circum- 
stances exist  raising  doubt  as  to  fairness  of  alleged  fraudulent  convey- 
ance, vendee  must  prove  adequate  consideration;  Daugherty  v.  Bogy,  3 
Ind.  Ter.  219,  53  S.  W.  649,  holding  where  there  is  a  fraudulent  conver- 
sion of  assets  in  which  an  equitable  garnishee  has  participated,^burden 
is  on  him  to  show  fairness  when  he  knew  debtor  was  insolvent  at  time 
of  such  conversion;  Nickerson  v.  Meacham,  6  McCrary,  11,  14  Fed.  886, 
holding  party  relying  upon  defense  of  bona  fide  purchaser  entitled  to 
hold,  notwithstanding  a  prior  equity,  must  prove  his  defense;  Neal  v. 
Gregory,  19  Fla.  368,  where  vendor  retains  possession  the  burden  is  on 
party  asserting  the  payment  of  consideration  ,to  prove  it;  Hoffer  v.  Glad- 
den, 75  Ga.  539,  holding  evidence  of  fraud  was  made  and  verdict  was 
justified ;  Adams  v.  Curtis,  137  Ind.  184,  36  N.  E.  1098,  refusing  to  disturb 
judgment  setting  aside  conveyance  as  fraudulent;  Sehaferman  v.  O'Brien, 
28  Md.  576,  92  Am.  Dec.  712,  however  solemn  the  instrument  in  its  formal- 
ities, if  it  had  its  origin  in  fraud  it  is  a  nullity;  Zimmer  v.  Miller,  64 
Md.  301,  1  Atl.  860,  holding  that  facts  imposed  on  defendant  the  onus  of 
proving  a  sufQcient  consideration  to  sustain  the  validity  of  the  deed; 
Lewis  V.  Lindley,  19  Mont.  444,  48  Pac.  773,  holding  wife  purchasing  from 
her  husband  real  estate,  subject  to  equitable  lien,  must  show  good  faith 
and  want  of  notice;  Low  v.  Wortman,  44  N.  J.  Eq.  201,  7  Atl.  659,  holding 
that  conveyance  by  father  to  children  to  whom  he  was  justly  indebted 
could  not  be  assailed  by  a  judgment  creditor;  Weber  v.  Rothchild,  15 
Or.  391,  S  Am.  St.  Bep.  167,  15  Pac.  653,  when  a  fact  is  more  particu- 
larly within  the  knowledge  of  one  party,  the  burden  of  proving  such  fact  ■ 
is  on  him;  Treusch  v.  Ottenburg,  54  Fed.  878,  4  C.  C.  A.  629,  dismissing 
fraudulent  conveyances. 

Distinguished  in  Miller  v.  Finn,  1  Neb.  286,  287,  holding  mortgage  to 
aeeure  a  sum  certain,  and  future  advances  duly  recorded,  and  by  regular 
pfroceedings  foreclosed,  is  not  fraudulent  as  to  creditors. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note,  32  L.  R.  A.  55.  ' 

Creditor's  right  to  buy  property  from  debtor  to-  satisfy  debt.    Note, 
S6  li.  B.  A.  348,  363. 
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23  How.  481-484,  16  L.  Ed.  429,  CLIFTON  v.  SHELDON. 

Where  admiralty  decreed  against  two  claimants,  whose  rights  were  dis- 
tinct, for  five  hundred  and  eighty-three  dollars  and  eighty-f otir  cents  and  one 
thousand  seven  hundred  and  fifty-four  dollars  and  twenty-two  cents^  respec- 
tively, appeal  of  one  claimant  was  dismissed  for  lack  of  jurisdictional  amount* 
Approved  in  Gibson  v.  Shufeldt,  122  U.  S.  32,  30  L.  Ed.  1085,  7  Sup. 
Ct.  1068,  holding  that  Supreme  Court  had  no  jurisdiction  of  an  appeal  by 
defendants,  except  as  to  those  plaintiffs  who  had  recovered  more  than  five 
thousand  dollars  each ;  Merrill  v.  Petty,  16  Wall.  345,  21  L.  Ed.  501,  hold- 
ing court  without  jurisdiction,  the  decree  being  for  less  than  two  thou* 
sand  dollars;  Davie  v.  Heyward,  33  Fed.  94,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  855. 

Where  decree  is  rendered  Jointly  against  two  claimants  for  ftelght,  both 
should  iotn  in  appeal. 

Approved  in  The  Bylands,  231  Fed.  105,  holding  where  joint  and  several 
decrees  were  entered  against  claimant  and  surety,  appeal  cannot  be  main- 
tained without  joinder  of  surety  or  a. summons  and  severance;  French 
V.  Peters,  177  Mass.  572,  59  N.  E.  450,  refusing  to  dismiss  appeal  by  one 
of  two  coadministrators  from  decree  against  estate  where  severance  ia 
pleading  appears  in  record ;  Estis  v.  Trabue,  128  U.  S.  230,  82  L.  Ed.  438, 
9  Sup.  Ct.  60,  dismissing  case  where  sureties  did  not  join  in  writ  of  error, 
and  there  was  no  proper  summons  and  severance. 

Miscellaneous.  Miscited  in  Nickerson  v.  Meacham^  5  McCrary,  11,  14 
Fed.  886. 

23  How.  484-187,  16  L.  Ed.  471,  GREEN  v.  CTTSTABD. 

Methods  of  pleading  introduced  hy  Texas  Code  commented  on  and  crit- 
icised. 
Cited  in  Fami  v.  Tesson,  1  Black,  315,  17  L.  Ed.  69,  arguendo. 

Massachusetts  dtisen  sued  in  Texas  colirt  by  Texas  citizen  may  remove 
cause  to  Federal  court,  notwithstanding  that  the  suit  was  on  a  note  and  not 
originally  suable  in  the  Olrcuit  Court  under  the  eleventh  section  of  the  Judi- 
ciary act. 

Approved  in  Claflin  v.  Commonwealth  Ins.  Co.,  llO  U.  S.  91,  28  L.  Ed. 
79,  3  Sup.  Ct.  510,  holding  that  restriction  upon  the  commencement  suits 
contained  in  section  1,  chapter  137,  act  of  1875,  does  not  apply  to  removal 
of  suits  under  section  2;  Mexican  National  R.  R.  Co.  v.  Davidson,  157 
U.  S.  207,  39  L.  Ed.  675,  15  Sup.  Ct.  565,  and  Hobby  v.  Allison,  13  Fed. 
402,  both  holding  under  section  2  of  act  of  1887,  as  corrected  by  act  of 
1888,  the  jurisdiction  of  Circuit  Court,  on  removal  by  defendant  of  an 
action  from  a  State  court,  is  limited  to  such  suits  as  might  have  been 
brought  in  that  court  under  the  first  section;  Lawton  v.  Blitch,  30  Fed. 
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642,  where  suit  has  been  removed  from  State  court,  consent  of  parties 
cannot  authorize  court  to  remand  it;  Whellan  v.  New  York  etc.  R.  Co.,  35 
Ped.  862,  1  Ii.  R.  A.  78,  holding  that  existence  or  nonexistence  of  ''preju- 
dice" may  be  shown  by  ex  parte  affidavit  of  defendant  seeking  removal; 
Ooldey  v.  Morning  News,  156  U.  S.  523,  39  L.  Ed.  619,  16  Sup.  Ct.  561, 
holding  that  defendant  by  filing  petition  for  removal  does  not  necessarily 
waive  right  to  insist  that'  court  had  not  acquired  jurisdiction  of  his  per- 
son; Draper  v.  Springport,  21  Blatchf.  243,  15  Fed.  331,  stating  that  under 
the  old  system  jof  pleading  the  issue  of  citizenship  could  only  be  presented 
by  plea  in  abatement;  Kansas  City  &  T.  R.  Co.  v.  Interstate  Lumber  Co., 
37  Fed.  6,  holding  defendant  may  waive  restriction  as  to  the  place  of 
bringing  suit,  it  being  in  the  nature  of  a  personal  privilege;  McDermott 
^.  Chicago  &  N.  W.  Ry.  Co.,  38  Fed.  532,  S  L.  R.  A.  457,  holding  right 
to  removal  of  cause  under  local  prejudice  clause  of  act  of  1888  is  ncd 
•dependent  on  the  amount  involved;  Tug  River  C.  &  S.  Co.  v.  Brigel,  86 
Fed.  822,  30  C.  C.  A.  415,  holding  jurisdiction  of  Federal  court  unaffected 
by  subsequent  amendment  of  pleadings;  £x  parte  Jones,  66  Ala.  206,  and 
Indianapolis  etc.  R.  W.  Co.  v.  Risley,  50  Ind.  65,  holding  jurisdiction 
unaffected  by  changes  of  domicile  after  commencement  of  suit;  Laird  v. 
Connecticut  etc.  R.  R.  Co.,  55  N.  H.  379,  20  Am.  Bep.  219,  holding  same. 

23  How.  487-491, 16  L.  Ed.  616,  OOBPOBATION  OF  HEW  TOBK  v.  SANSOll 
Plaintiff  in  case  for  InMngemeltt  of  patent,  not  furnishing  any  proof  upon 
which  to  found  a  calculation  of  actual  damage,  Is  entitled  only  to  nominal 
4lamag60. 

Approved  in-  McSherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  163  Fed.  35, 
89  C.  C.  A.  512,  holding  where  in  suit  for  infringement  claim  is  based  on 
loss  of  profits,  but  complainant  failed  to  prove  he  would  have  made  such 
sales,  he  cannot  recover  on  basis  of  reasonable  royalty;  McSherry  Mfg. 
Co.  V.  Dowagiac  Mfg.  Co.,  160  Fed.  952,  89  C.  C.  A.  26,  holding  owner 
of  patent,  to  recover  damages  from  infringer  for  profit  he  would  have 
made  on  number  of  machines  sold,  must  prove  he  could  have  supplied 
such  machines  and  that  but  for  infringer  he  would  have  made  sales  that 
T^ere  made  by  latter;  Fox  v.  Knickerbocker  Engraving  Co.,  168  Fed.  427, 
428,  holding  license  fee  established  by  licensee  may  be  taken  as  basis  for 
computation  of  damages  recoverable  from  infringer;  P.  P.  Mast  &  Co. 
V.  Superior  Drill  Co.,  154  Fed.  50,  83  C.  C.  A.  157,  holding  no  court  has 
power  to  award  arbitrary  sum  as  damages  for  infringement  of  patent; 
Root  Y.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  197,  26  L.  Ed.  978,  holdin^< 
that  bill  in  equity  for  a  naked  account  of  profits  and  damages  against 
an  infringer  of  a  patent  cannot  be  sustained;  Dobson  v.  Hartford  Carpet 
Co.,  114  U.  S.  445,  29  L.  Ed.  179,  5  Sup.  Ct.  948,  holding  it  improper  to 
award  plaintiff  the  sum  x>er  yard  which  he  made  as  profit,  defendant 
having  made  no  profits;  Tilghman  v.  Proctor,  125  U.  S.  144,  81  L.  Ed.  666, 
8  Sup.  Ct.  898,  holding  patentee  is  not  limited  to  the  amount  of  license 
ifees  as  damages;  Bude  v.  Westcott,  130  U.  S.  167,  32  L.  Ed.  895,  0  Sup. 
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Ct.  469,  holding  that  conjectural  estimates  of  injury  founded  upon  no 
specific  data  furnish  no  legal  ground  for  recovery  of  specific  damages; 
Boesch  V.  Graff,  133  U.  S.  706,  38  L.  Ed.  791,  10  Sup.  Ct.  381,  holding  that 
plaintiff  in  suit  for  infringement  must  furnish  data  by  which  actual  dam- 
ages may  be  calculated;  Burdett  v.  Estey,  19  Blatchf.  6,  3  Fed.  571,  hold- 
ing infringers  liable  for  profits  actually  received  by  theqi  after  the  time 
to  which  the  patent  was  antedated;  Burdell  v.  Denig,  4  Fed.  Gas.  698, 
allowing  only  nominal  damages  where  plaintiff  offered  no  testimony  to 
show  what  proportion  his  mechanism  bore  to  the  other  parts  of  the 
machine;  Bell  v.  U.  S.  Stamping  Co.,  32  Fed.  551,  holding  that  Revised 
Statutes  of  United  States,  sections  4919,  4921,  do  not  authorize  an  award 
of  damages  to  infringer  without  satisfactory  proof;  Royer  v.  Shultz  Belt- 
ing Co.,  45  Fed.  52,  allowing  nominal  damages,  in  absence  of  proof  as  to 
profits  lost  by  patentee;  Kirk  v.  Du  Bois,  46  Fed.  487,  holding  that  in- 
fringer is  liable  only  for  profits 'clearly  shown  to  have  been  actually 
realized;  Perry  v.  Coming,  6  Blatchf.  136,  Fed.  Cas.  11,003,  and  Creamer 
V.  Bowers,  35  Fed.  208,  both  arguendo. 

Distinguished  in  Uhited  States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  618, 
132  C.  C.  A.  614,  where  willful  infringement  is  shown  with  sales  of  pat- 
ented product  by  defendant  so  extensive  as  to  leave  no  doubt  that  com- 
plainant sustained  substantial  damage,  he  will  not  be  denied  relief  because 
of  inability  to  make  definite  proof  of  sales  lost;  Campbell  v.  New  York, 
81  Fed.  185,  holding  chiefs  of  fire  department  competent  witnesses  on 
question  of  savings  from  patented  device. 

Burden  of  proof  as  to  profits  in  infringement  suit.  Note,  41  L.  R.  A. 
(N.  S.)  653. 

Where  profit  of  patentee  is  derived  neither  from  ezclusiTe  use  nor  mo- 
nopoly of  making  it,  his  actual  damage  is  price  at  which  the  article  seUs,  with 
interest. 

Approved  in  Rude  v.  Westcott,  130  U.  S.  165,  32  L.  Ed.  894,  9  Sup.  Ct. 
468,  in  order  to  make  price  of  licenses  a  measure  of  damages  against  in- 
fringers, the  sales  must  be  common. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks  as 
damages.    Note,  51  L.  B.  A.  815. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of  pat- 
ent.   Note,  20  E.  R.  0.  854. 

23  How.  491-495,  16  L.  Ed.  516,  MOBEWOOD  T.  ENEQIHST. 

Charter-parties  and  contracts  of  affreightment  are  maritime  contracts 
within  the  true  meaning  of  the  Constitution  and  act  of  Congress,  and  cognis- 
able in  Courts  of  Admiralty  by  process  in  rem  or  personam. 

Approved  in  Pacific  Surety  Co.  v.  Leatham  etc.  Wrecking  Co.,  151  Fed. 
441,  80  C.  C.  A.  670,  holding  bond  given  by  charterer  of  vessel  to  simply 
secure  performance  of  conditions  of  charter-party  is  not  maritime  con- 
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tract,  and  action  therein  is  not  within  admiralty  jurisdiction;  Patterson 
V.  Baltimore  Steam  Packet  Co.,  106  Fed.  959,  holding  contract  by  which 
steamship  company  agrees  to  furnish  space  for  cotton  cargo,  and  other 
party  agrees  to  furnish  cotton  for  shipment,  is  maritime  and  within  ad> 
miralty  jurisdiction  in  personam;  New  England  Marine  Ins.  Co.  v.  Dun- 
ham, 11  Wall.  28,  20  L.  Ed.  98,  holding  contract  of  marine  insurance  is 
within  admiralty  jurisdiction;  The  Pauline,  1  Biss.  398,  Fed.  Cas.  10,848, 
holding  executory  contract  for  transportation,  or  for  the  service  of  a 
vessel  is  cognizable  in  admiralty;  The  Williams,  1  Brown,  215,  223,  Fed. 
Cas.  17,710,  holding  contract  for  hire  of  tug  enforceable  in -rem;  The 
Monte  A.,  12  Fed.  336,  The  J.  F.  Warner,  22  Fed.  345,  and  The  Queen 
of  the  Pacific,  61  Fed.  214,  both  following  rule;  The  Gilbert  Knapp,  37 
Fed.  211,  212,  holding  that  contract  for  services  of  stevedore  is^a  mari- 
time contract;  Milwaukee  v.  The  Curtis,  37  Fed.  706,  3  L.^R.  A.  713,  holding 
Court  of  Admiralty  has  no  jurisdiction  of  libel  in  rem  against  vessel  for 
damage  to  a  swinging  bridge  over  river;  National  Board  of  Marine  Un- 
derwriters V.  Melchers,  45  Fed.  646,  holding  admiralty  has  jurisdiction 
of  foreign  attachment  in  suit  against  owner  of  vessel  to  recover  balance 
on  an  average  adjustment;  The  Scotia,  35  Fed.  908,  arguendo. 

Distinguished  in  The  Ripon  City,  102  Fed.  183,  42  C.  C.  A.  247,  holding 
in  absence  of  express  provision  in  charter  for  lien  on  ship  for  damages 
for  breach  of  provision  making  charterer  ship's  agent  for  adjustment  of 
general  average,  suit  in  rem  cannot  be  maintained  to  recover  such  damages. 

Territorial  limits  of  admiralty  jurisdiction.    Note,  82  Am.  Dec.  68. 
Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  212,  216. 
What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  432. 

Contract  to  build  a  slilp  is  not  maritime. 

Approved  in  Edwards  v.  Elliott,  21  Wall.  556,  IS  Am.  Bep.  275,  22  L.  Ed. 
492,  and  Young  v.  The  Ship  Orpheus,  2  Cliff.  38,  Fed.  Cas^  18,169,  hold- 
ing that  a  maritime  lien  does  not  arise  on  a  contract  to  furnish  materials 
for  building  a  ship;  The  Count  de  Lesseps,  17  Fed.  461,  holding  same; 
Wilson  V.  Lawrence,  82  N.  Y.  411,  holding  that  contract  for  sails  was 
not  maritime;  In  re  Glenmont,  32  Fed.  704,  and  In  re  Glenmont,  34  Fed. 
403,  holding  that  original  construction  of  boat  contemplated  all  materials 
necessary  to  make  the  vessel  serviceable;  dissenting  opinion  in  The  Lotta- 
wanna,  21  Wall.  592,  22  L.  Ed.  667,  arguendo. 

Supreme  Oomrt  will  not  reverse  decree  of  drcuit  Oomrt  merely  upon  a 
doubt  created  by  conflicting. testimony. 

Approved  in  Stuart  v.  Hayden,  169  U.  S.  14,  42  L.  Ed.  643,  18  Sup.  Ct. 
278,  and  Compania  La  Flecha  v.  Brauer,  168  U.  S.  123,  42  L.  Ed.  406,  18 
Sup-  Ct.  17,  following  concurrent  decisions  of  lower  courts  upon  a  ques- 
tion of  fact  not  clearly  shown  to  be  erroneous:  Ottenberg  v.  Corner,  76 
Fed.  266,  34  L.  B.  A.  622,  22  C.  G.  A.  163,  upholding  finding  of  trial  court. 
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23  How.  405-498,  16  L.  Ed.  472»  TOXTTZ  V.  UNITED  STATES. 

Where  grant  was  of  "two  leagues,  more  or  less,"  according  to  designated 
1>oiindarie8,  <<the  surplus  to  remain  for  the  nation,  for  its  nses,"  grantee  only 
acquires  two  leagues. 

Approved  in  United  States  v.  Cameron,  3  Ariz.  104,  21  Pac.  178,  hold- 
ing where  there  is  doubt  as  to  what  is  conveyed  and  boundary  is  certain, 
but  disagrees  with  quantity  mentioned,  latter  is  disregarded  and  cannot  be 
invoked  where  its  application  would  defeat  evjdent  intent. 

Distinguished  in  .United  States  v.  D'Aguirre,  1  Wall.  316,  17  L-  Ed,  697, 
holding  that  words,  "five  leagues,  more  or  less,"  were  not  a  limitation  upon 
the  quantity  solicited,  but  an  estimate  of  tbe  extent  of  the  surplus. 

23  How.   499-500,   16  L.   Ed.   474,   UNITED   STATES  V.   HEIBS   OF  BEB- 


California  grant  confirmed,  hut  no  direction  given  for  its  location;  in  case 
of  difficulty  in  the  location  of  the  grant,  it  was  held  that  appellee  might  invoke 
the  aid  of  court  below. 

Approved  in  De  Guyer  v.  Banning,  167  U.  S.  738,  42  L.  Ed.  346,  17  Sup. 
Ct.  942,  holding  that  District  Court  had  power  to  have  its  decree  executed, 
and  could  order  a  new  survey;  United  States  v.  De  Rodriguez,  7  Sawy. 
634,  Fed.  Cas.  14,950,  holding  that  survey  should  be  made  to  conform  to 
decree,  except  that  on  the  east  it  must  follow  established  division  line; 
dissenting  opinion  in  The  Fossat  Case,  2  Wall.  721,  17  L.  Ed.  753,  majority 
holding  that  survey  must  conform  to  decree  of  confirmation. 

23  How.  500-603,  16  L.  Ed.  411,  OBIDLET  T.  WTANT. 

There  is  no  incapacity  in  a  married  woman  to  become  a  tmstee;  she  can 
execute  a  power  without  the  co-operation  of  her  husband. 

Approved  in  Lide  v.  Park,  136  Ala.  137,  93  Am.  St.  Bep.  18,  33  South. 
177,  holding  where  husband  in  foreclosure  of  mortgage  given  to  wife  buys 
land  for  wife  and  takes  deed  in  own  name  with  her  knowledge,  and  he 
continues  to  hold  possession  under  claim  of  right  for  ten  years  he  ac- 
quires perfect  title  free  from  all  trusts;  Antonini  v.  Straubs,  130  Ky.  17, 
132  Am.  St.  Bep,  350,  112  S.  W.  1094,  where  deed  to  married  woman  em- 
powered her  as  trustee  to  convey  by  warranty  deed,  conveyance  by  her 
alone  was  good;  Insurance  Co.  of  Tennessee  v.  Waller,  116  Tenn.  13,  17, 
115  Am.  St.  Bep.  763,  7  Ann.  Oas.  1078,  95  S.  W.  814,  815,  holding  in 
Tennessee,  deed  by  married  woman  to  husband  conveying  land  which  she 
held  in  trust  for  him  is  not  void  because  he  does  not  join  therein;  Witters 
V.  Sowles,  24  Blatchf.  559,  32  Fed.  136,  holding  valid  transfer  of  stock 
from  executor  to  his  wife;  Harden  v.  Darwin,  66  Ala.  61,  and  Harden  v. 
Darwin,  77  Ala.  480,  holding  that  married  woman  may  be  declared  a 
trustee  in  invitum,  even  in  favor  of  her  husband;  Stearns  y.  Fraleigh,  39 
Fla.  615,  89  L.  B.  A.  708,  23  South.  22,  holding  that  under  power  given  wife 
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to  lippoint  a  tmstee,  instead  of  one  named  in  trust  deed  of  husband,  upon 
certain  events  happening,  she  may  appoint  her  husband. 

Power  of  married  woman  to  i^t  as  trustee  of  express  trust.    Note,  7 
Ann.  Oas.  1082. 

23  How.  503^06,  16  L.  Ed.  412,  OBIDIJEnr  T.  WE8TBB00K. 

There  is  no  Incapacity  in  a  Tnarrled  woman  to  become  a  trustee,  and  she 
can  azecute  a  power  without  the  co-operation  of  her  husband. 

Approved  in  Witters  v.  Sowles,  24  Blatchf.  659,  32  Fed.  136,  holding 
valid  transfer  of  stock  from  his  executor  to  his  wife;  Steams  v.  Fraleigh, 
39  Fla.  615,  89  L.  B.  A.  708,  23  South.  22,  holding  that  under  power  given 
wife  to  appoint  a  trustee,  instead  of  one  named  in  trust  deed  of  husband, 
upon  certain  events  happening,  she  may  appoint  her  husband. 

23  How.  506-515,  16  L.  Ed.  556,  AI.ABA1CA  T.  aEOBOIA. 

Bed  of  a  river,  flzed  by  grant  as  a  boundary,  indndes  that  portion  of  its 
soil  which  is  alternately  covered  and  left  bare  by  the  water,  and  which  is 
adequate  to  contain  it  at  its  average  stage  during  the  entire  year,  without 
reference  to  freshets  or  droughts. 

Approved  in  Peoria  v.  Central  Nat.  Bank,  224  111.  54,  79  N.  E.  299, 
water's  edge  and  not  surveyed  meander  line  is  shore  line  from  which  lines 
should  be  drawn  to  show  accretion  rights  of  riparian  owners;  Dawson 
County  V.  Phelps  County,  94  Neb.  116,  142  N.  W.  699,  holding  that  under 
State  law,  county  is  required  to  contribute  to  repair  of  river  bridge 
which  extends  into  such  county,  although  it  is  located  mainly  in  adjoining 
county;  Dodge  Co.  v.  Saunders  Co.,  70  Neb.  446,  97  N.  W.  619,  constru- 
ing Comp.  St.  1901,  c.  78,  §  87,  referring  to  "streams  which  divide  coun- 
ties" ;  Missouri  v.  Illinois,  180  V,  S.  231,  45  L.  Ed.  608,  21  Sup.  Ct.  340, 
arguendo;  People  v.  Bd.  of  Supervisors,  125  111.  26,  17  N.  E.  154,  declar- 
ing that  low-water  mark  is  not  the  bank  of  the  stream;  Camden  v.  Creel, 
4  W.  Ya.  367,  declaring  that  line  should  be  run  along  south  bank  of  river, 
the  same  distance  from  the  water  when  at  ordinary  stage. 

Ownership  of  soil  and  Jurisdiction  of  the  bed  of  the  Biver  Ofaattahoochee 
is  in  Georgia  and  not  Alabama. 

Approved  in  Columbia  v.  Chicago  Title  &  Trust  Co.,  200  Fed.  571,  119 
C.  C.  A.  49,  holding  that  since  Chattahoochee  River  constituted  east  and 
south  boundary  of  city,  construction  of  bridge  across  river  was  *  *  municipal 
purpose '^  and  bond  issue  was  valid;  Board  of  Commrs.  Crook  Co.  v. 
Board  of  Commrs.  Sheridan  Co.,  17  Wyo.  458,  100  Pac.  670,  holding  where 
description  of  boundary  line  of  county  is  made  by  referring  to  line  of 
another  county,  such  reference  was  true  line  of  that  county;  Shively  v. 
Bowlby,  152  U.  S.  25,  38  L.  Ed.  341,  14  Sup.  Ct.  557,  discussing  rules  of 
several  States  as  to  ownership  of  lands  bounding  navigable  waters;  J.  S. 
Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  91,  99,  7  Am.  St. 
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Rep.  855,  862,  38  N.  W.  540,  544,  Boston  v.  Richardson,  13  Allen,  157,  and 
State  V.  Muncie  Pulp  Co.,  119  Tenn.  72,  104  S.  W.  443,  all  arguendo. 

Extent  of  riparian  grants.    Note,  4  Am.  Dec.  159. 

State   may   Invoke   original  jurisdiction  of  United   States   Supreme 
Court.    Note,  Ann.  Oas.  19120,  580. 

Rivers  and  lakes  as  State  boundaries.  .Note,  15  L.  R.  A.  188. 

Jurisdiction  over  boundary  rivers.    Note,  85  L.  R.  A.  957. 

Rights  of  crown  to  mines  underneath  the  seashore  and  tidal  rivers. 
Note,  17  £.  R.  0.  578. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  R.  0. 
187. 

Miscellaneous;  Cited  in  State  v.  Frost,  113  Wis.  655,  89  N.  W.  923, 
to  point  that  Federal  courts  have  jurisdiction  of  State  boundary  disputes; 
Virginia  v.*  West  Virginia,  11  Wall.  55,  20  L.  Ed.  71,  holding  that  Supreme 
Court  has  original  jurisdiction  of  controversies  between  States  concern- 
ing their  boundaries ;  United  States  v.  Texas,  143  U.  S.  640,  648,  36  L.  Ed. 
291,  294,  12  Sup.  Ct.  491,  494,  holding  same;  Wisconsin  v.  Pelican  Ins. 
Co.,  127  U.  S.  288,  32  L.  Ed.  242,  8  Sup.  Ct.  1373,  as  to  what  are  contro- 
versies between  two  or  more  States. 

23  How.  515-543,  16  L.  Ed.  546,  LTJOO  v.  UNITED  STATES. 
,    In  this  case  photographic  copies  of  records  were  admitted  as  evidence. 

Approved  in  State  v.  Matheson,  130  Iowa,  444,  103  N.  W.  139,  admit- 
ting X-ray  photograph  in  prosecution  for  homicide  to  show  x>osition  of 
bullet;  First  Nat.  Bank  v.  Wisdom,  111  Ky.  148,  63  S.  W.  465,  admitting 
enlarged  photographs  of  genuine  signatures  and  of  contested  signatures 
in  evidence  after  proof  by  photographers  of  their  accuracy;  Baxter  v. 
Chicago  etc.  Northwestern  R.  R.  Co.,  104  Wis.  325,  80  N.  W.  650,  admit- 
ting photograph  of  plaintiff's  leg,  where  he  was  in  court  and  no  reason 
appears  why  jury  cannot  view  leg,  where  no  request  was  made  that  jury 
be  allowed  to  see  leg;  Wilson  v.  United  States,  162  U.  S.  621,  40  L.  Ed. 
1096,  16  Sup.  Ct.  899,  admitting  picture  of  murdered  man  on  question  of 
identity ;  Ebom  v.  Zimpelman,  47  Tex.  520,  26  Am.  Rep.  817,  holding  that 
photographic  copy  can  only  be  used  as  secondary  evidence ;  Crane  v.  Dexter, 
5  Wash.  481,  32  Pac.  224,  rejecting  photographs,  where  disputed  signature 
and  many  genuine  ones  were  in  court. 

Weight  of  photographs  as  evidence.    Note,  15  Ann.  Oas.  99. 
Photographs  as  evidence.    Note,  85  L.  B.  A.  818. 

California  grant  purporting  to  be  signed  by  CtoTemor  Pico  hdld  a  forgery 
where  the  signature  differed  from  those  found  elsewhere  in  the  archives. 
Approved  in  United  States  v.  Rolandi  27  Fed.  Cas.  892,  following  role. 
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Probative  effect  on  issue  of  genuineness  of  handwriting  of  similar- 
ities or  dissimilarities  in  manner  of  writing  words  or  letters.  Note, 
Ann.  Oas.  1913B,  1818. 

Comparison  of  handwriting.    Note,  62  L.  R.  A.  834. 

Competency  of  handwritings  as  standards  for  comparison.  Note,  63 
L.  R.  A.  438. 

Oallfomia  land  grant  not  noted  In  the  registers,  or  fonnd  among  the 
arehlTes,  will  not  be  received  as  genuine  by  the  courts. 

Approved  in  United  States  v.  Ortiz,  176  U.  S.  426,  447,  44  L.  Ed.  531, 
539,  20  Sup.  Ct.  468,  476,  holding  applicant  for  confirmation  of  private 
land  claim  has  burden  of  proving  existence,  regularity  and  archive  record 
of  grant  and  his  connection  with  it;  Hays  v.  United  States,  176  U.  S.  267, 
44  L.  Ed.  154,  20  Sup.  Ct.  83,  holding  document  purporting  to  be  grant 
by  Mexican  alcalde,  making  no  reference  to  any  grant  or  order  by  Gov- 
ernor, together  with  oral  testimony  that  Governor  did  make  grant,  is 
insufficient  to  show  valid  grant,  especially  since  no  grant  was  recorded; 
Ohm  V.  San  Francisco,  3  Cal.  Unrep.  317,  26  Pac.  166,  holding  Mexican 
grant  fatally  defective  where  all  papers,  including  final  grant,  fail  to 
show  on  face  that  grant  was  made  with  approval  of  pcoper  officers  or 
that  record  was  kept  in  public  archives;  United  States  v.  Castro,  24  How. 
351,  16  L.  Ed.  661,  and  Bouldin  v.  Phelps,  12  Sawy.  327,  30  Fed.  669, 
both  following  rule ;  Romero  v.  United  States,  1  Wall.  745,  17  L.  Ed.  633, 
refusing  to  confirm  grant,  though  parol  evidence  was  very  strong;  Roland 
V.  United  States,  7  Wall.  747,  19  L.  Ed.  185,  holding  grant  insufficient 
on  archive  papers,  not  helped  by  papers  produced  by  claimant;  Owen  v. 
Presidio  Min.  Co.,  61  Fed.  10,  9  C.  C.  A.  338,  and  United  States  v.  Pico, 
27  Fed.  Cas.  632,  holding  evidence  insufficient  to  establish  grant;  United 
States  V.  Brown,  24  Fed.  Cas.  1261,  rejecting  claim  in  absence  of  testi- 
mony from  the  archives. 

Owing  to  weakness  of  memory  with  regard  to  dates  of  grants  signed  by 
them,  the  testimony  of  late  officers  of  Mexico  cannot  be  received  to  contradict 
the  public  records  or  to  establish  a  title. 

Approved  in  Palmer  v.  United  States,  24  How.  128,  16  L.  Ed.  610,  hold- 
ing that  evidence  showed  grant  to  be  fraudulent;  Davis  v.  California 
Powder-Works,  84  Cal.  624,  626,  24  Pac.  389,  refusing  to  disturb  a  finding 
Against  grant  when  testimony  was  of  a  suspicious  character. 

Miscellaneous.  Cited  to  point  that  Mexican  archives  will  be  ju<Ucially 
noticed  in  Owen  v.  Presidio  Min.  Co.,  61  Fed.  18,  9  C.  C.  A.  338.  Cited, 
without  any  special  ap^plication,  in  Rush  v.  Casey,  39  Cal.  342. 
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2A   How.    1-41,    16   Xi.   Ed.    674,    MOOBE   ▼.    AMERICAN   TBAKflPOBTAr 
nON  00. 

Wbere  an  emimeratioxL  of  partlcnlan  1b  followed  by  dedgnatioii  of  a 
general  daas,  the  latter  may  he  regarded  aa  ejnadem  generis. 

Approved  in  First  Nat.  Bank  v.  United  States,  206  Fed.  379,  46  L.  B.  A. 
(N.  S.)  1139,  124  C.  C.  A.  256,  Penal  Code,  §  239,  penalizing  collection  of 
price  for  liquor  by  person  engaged  in  transportation,  does  not  apply  to 
bank  collecting  sight  draft;  Wright  v.  Norwich  etc.  Trans.  Co.,  8  Blatchf. 
22,  Fed.  Cas.  18,087,  holding  meaning  of  third  section  of  Act  of  1851  does 
not  extend  to  an  injury  to  another  vessel  and  her  cargo;  The  Garden  City, 
26  Fed.  773,  adopting  construction  of  ifords  'inland  nagivation"  given  by^ 
principal  case. 

Act  of  Oongresa  of  liarcb  8,  1861,  limiting  liability  of  diip  owners,  with 
ItroTlBo  that  It  shall  not  apply  to  vessels,  etc.,  'Hised  in  rivers  or  UUu^d  navi- 
gation," was  not  intended  to  exclude  vessels  on  great  lakes  ftom  limited 
UabiUty. 

Approved  in  Spokane  etc.  R.  Co.  v.  United  States,  210  Fed.  246,  127 
C.  C.  A.  61  (aflSrming  United  States  v.  Spokane  etc.  R.  Co.,  206  Fed.  991), 
words  ''used  on  street  railways,"  employed  in  safety  appliance  acl^ 
exempting  such  cars  from  operation  of  act,  does  not  include  cars  of  inter- 
turban  line  engaged  in  interstate  commerce,  though  they  run  over  street 
railway  track  to  reach  terminal;  Walker  v.  Western  Transp.  Co.,  3  Wall. 
152,  18  L.  Ed.  172,  dismissing  libel  to  recover  loss  of  cargo  by  burning  of 
vessel  employed  on  great  lakes;  Craig  v.  Continental  Ins.  Co.,  141  U.  S. 
646,  35  L.  Ed.  886, 12  Sup.  Ct.  99,  holding  insurance  company  towing  vessel 
abandoned  to  it  is  entitled  to  same  exemption  as  original  owner;  In  re 
Long  Island  etc.  Transportation  Co.,  5  Fed.  618,  620,  holding  waters  of 
Long  Island  Sound  not  within  exception;  The  Garden  City,  26  Fed.  772, 
holding  sunilarly  as  to  navigation  on  East  River;  The  Aurania  and  The 
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Republic,  29  Fed.  102,  holding  seaboard  harbors  not  clearly  within  excep- 
tion of  act  of  1885  providing  general  rules  of  navigation;  Simpson  v.  Story, 
145  Mass.  499,  1  Am.  St.  Rep.  481, 14  N.  E.  642,  holding  act  of  1884,  limit- 
ing ship  owners'  liability  did  not  apply  to  fishing  vessels;  The  Mamie,  5 
Fed.  821,  but  doubting  whether  Lake  St.  Clair  could  be  considered  one  of 
the  great  lakes;  Goodrich  Trans.  Co.  v.  Gagnon,  36  Fed.  127,  but  finding 
owner,  liable  for  damage  communicated  to  property  on  land ;  Woodhoase  v. 
Cain,  95  N.  C.  114,  holding,  however,  that  Currituck  Sound  and  waters 
leading  to  it  are  inland ;  The  Katie,  40  Fed.  482,  7  L.  R.  A.  59,  holding  act 
of  Congress  constitutional  limiting  liability  of  those  engaged  in  inland 
navigation ;  The  E.  A.  Shores,  Jr.,  73  Fed.  347,  holding  act  of  1893,  refer- 
ring to  shipping  '* between  ports  of  United  States  and  foreign  ports,'' 
applies  to  great  lakes ;  Hill  Mfg.  Co.  v.  Providence  etc.  S.  S.  Co.,  113  Mass. 
499,  18  Am.  Rep.  531,  holding  above  act  did  not  exempt  owners  for  their 
own  negligent  acts;  Laffrey  v.  Grummond,  74  Mich.  190,  3  L.  R.  A.  288,  41 
N.  W.  894,  exonerating  carrier  by  water  for  loss  by  fire  in  warehouse. 

Distinguished  in  The  New  York,  175  U.  S.  194,  44  L.  Ed.  180,  20  Sup. 
Ct.  69,  holding  23  Stats,  at  Large,  438,  c.  354,  relating  to  navigation,  applies 
to  great  lakes;  Miller's  Case,  1  Brown,  157,  F^d.  Cas.  9558,  holding  that 
words  *'high  seas"  in  act  of  .July  29,  1860,  did  not  include  great  lakes. 

Limited  in  The  Roanoke,  46  Fed.  301,  holding  that  exemption  of  statute 
does  not  extend  to  owners'  liability  to  contribute  toward  general  average. 

Limitation  of  vessel  owner's  liability.     Note,  Ann.  Gas.  1913D,  1224. 

Act  of  1851  limiting  sliip  owners'  liability  for  loss  wm  designed  to  en- 
courage American  shipbuilding  and  navigation,  and  place  them  on  an  eqilallty 
with  foreign  ships. 

Approved  in  Deslions  v.  La  Compagnie  Generale  Transatlantique,  210 
U.  S.  120,  52  L.  Ed.  985,  986,  28  Sup.  Ct.  664,  holding  faults  of  officers 
and  crew  of  La  Bourgogne  resulting  in  its  loss  was  not  committed  with 
fault  and  privity  of  its  owner  so  as  to  deprive  him  of  limit  of  liability; 
Boston  Marine  Ins.  Co.  v.  Metropolitan  Redwood  L.  Co.,'  197  Fed.  709,  117 
C.  C.  A.  97,  holding  owner  not  debarred  from  limitation  of  liability  where 
shortage  of  crew  existed,  where  he  believed  master  competent  and  defects 
of  oil  burners  did  not  contribute  to  collision ;  The  Tommy,  151  Fed.  573,  81 
C.  C.  A.  50,  holding  owner  not  deprived  of  limit  of/liability  where  in  case 
of  death  of  employee  from  use  of  defective  tongs  it  was  shown  owner  had 
no  knowledge  of  defect  and  he  employed  competent  master;  Parsons  v. 
Empire  Transp.  Co.,  Ill  Fed.  208,  49  C.  C.  A.  302,  holding  Rev.  Stats., 
§§  4283-4285,  limiting  liability  of  ships  did  not  relieve  ship  owners  from 
personal  liability  for  negligent  acts  of  themselves  or  agents;  The  Roanoke, 
59  Fed.  163,  8  C.  C.  A.  67,  holding  act  does  not  release  carrier  from  con- 
tribution to  general  average  loss;  The  Republic,  61  Fed.  112,  9  C.  C.  A. 
386,  holding  barge  owners  not  relieved  from  liability  for  their  culpable 
negligence.  • 
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Policy  and  Jnstiee  of  tlie  limitation  of  UabUity  of  ownora  under  act  of 
1851,  being  to  place  American  flUp  owners  on  eq.uallt7  with  foreign  owners, 
it  Is  as  aiiplicable  to  navigation  of  great  lakes  as  to  that  of  the  ocean. 

Approved  in  Lord  v.  Qoodale  etc  S.  S.  Co.,  4  Sawy.  300,  Fed.  Cas.  8506, 
applying  rule  to  vessel  engaged  in  interstate  commerce  on  the  ocean,  though 
as  to  particular  goods,  between  ports  in  same  State;  Baird  v.  Daly,  57 
N.  T.  242,  246,  15  Am.  Rep.  491,  holding  act  of  1851  does  not  exclude  juris- 
diction of  State  courts  over  maritime  contracts. 

Act  of  1851,  limiting  ship  owners'  liability  for  loss,  does  not  apply  to 
navigation  on  lakes  within  a  State,  as  it  apiAles  only  to  vessels  engaged  in 
foreign  and  interstate  commerce. 

Denied  in  The  War  Eagle,  6  Biss.  365,  366,  Fed.  Cas.  17,173,  holding 
vessel  engaged  in  trade  on  Mississippi  not  exempt  from  liability  by  act  of 

1851. 

Purely  int^nal  commerce  and  navigation  of  a  State  is  exclusively  under 
State  regulation. 

Approved  in  State  v.  Martyn,  82  Neb.  233,  17  Ann.  Oaa.  659,  23  L.  B.  A* 
(N.  8.)  217,  117  N.  W.  722,  upholding  *' Anti-Pass  Law"  of  1907;  State  v. 
Missouri  Pac.  Ry.  Co.,  81  Neb.  20,  115  N.  W.  616,  upholding  Laws  1905, 
p.  500,  c.  105,  relating  to  grain  elevators  or  railroad  rights  of  way. 

Distinguished  in  Carpenter  v.  Schooner  Emma  Johnson,  1  Cliff.  638,  Fed. 
Cas.  2430,  holding  admiralty  has  jurisdiction  of  contract  of  affreightment 
where  part  of  voyage  is  on  high  seas  though  between  ports  within  same 
State. 

4 

Act  of  March  3,  1851,  limiting  ship  owners*  liability,  was  passed  to  put 
our  commercial  marine  on  an  e<|ual  footing  with  that  of  Oreat  Britain. 

Approved  in  Chamberlain  v.  Western  Trans.  Co.,  44  N.  Y,  308,  4  Am. 
Bep.  682,  holding  terms  of  act  included  baggage. 

24  How.  41-66,  16  Ii.  Ed.  604,  JONES  V.  SOULABD. 

Grants  of  land  bounded  by  fresh-water  rivers,  where  expressions  designat- 
ing water  line  are  general,  convey  to  middle  thread  of  stream,  and  entitle 
grantee  to  accretions;  and  city  charter  of  St.  Louis  extends  to  middle  of 
MlBsiasippi  Blver. 

Ap|)roved  in  Archer  v.  Greenville  Land  etc.  Co.,  233  U.  S.  69,  58  L.  Ed. 
853,  34  Sup.  Ct.  567,  holding  while  owner  of  upland,  under  law  of  Mis- 
sissippi, owns  to  middle  of  navigable  river,  and  cannot  remove  gravel 
thereupon  without  consent  of  Secretary  of  War,  he  may  maintain  action 
to  prevent  others  from  removing  it ;  Iowa  v.  Carr,  191  Fed.  261, 112  C.  C,  A. 
477;  Kin^ead  v.  Turgeon,  74  Neb.  586,  IS  Ann.  Gas.  43,  1  L.  R.  A.  (N.  S.) 
762,  109  N.  W.  746,  State  v.  Muncie  Pulp  Co.,  119  Tenn.  83,  105,  104  S.  W. 
446,  452,  and  Philadelphia  Co.  v.  Stimson,  223  U.  S.  625,  56  L.  Ed.  579.  32 
Sup.  Ct.  340,  all  holding  owner  of  land,  whether  individual  or  State, 
bounded  by  stream  so  continues  to  hold  when  banks  are  changed  by  accre- 
tion or  eroBion,  but  if  bank  is  changed  by  avulsion^  boundary  remains  at 
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former  line;  Van  Deventer  ▼.  Lott,  172  Fed.  582,  holding  land  forming  ex- 
tension to  Rockaway  Point  does  not  belong  to  shore  owners,  as  it  was  not 
formed  as  accretions  to  said  point;  Western  Pac.  Ry.  Co.  v.  Southern  Pac. 
Co.,  161  Fed.  401,  80  C.  C.  A.  606,  holding  grant  by  California  to  Oakfand 
of  tide-lands  limited  it  to  lands  fixed  at  line  of  low  tide,  and  such  boundary 
cannot  be  extended  beyond  it  into  bay  by  accretions;  Stockley  v.  Cissna, 
119  Fed.  822,  56.  C.  C.  A.  324,  holding  sudden  cutting  of  new  channel  by 
Mississippi  River  called  ''Centennial  cut-off"  did  not  change  boundary 
between  Arkansas  and  Tennessee;  Eannane  v.  State,  106  Ark.  291,  153 
S.  W.  264,  holding  that  in  determining  whether  sale  of  intoxicating  liquors 
was  within  limits  of  State,  boundary  line  between  Arkansas  and  Tennessee 
is  the  middle  of  main  channel  of  Missis^ppi  River;  Ocean  City  Assn.  v. 
Shriver,  64  N.  J.  L.  557,  46  Atl.  692,  determining  right  to  accretions  on 
Peck's  Bay;  Franzini  v.  Layland,  120  Wis.  81,  97  N.  W.  502,  where  river 
separates  two  States  riparian  owner  owns  unsurveyed  island  in  stream  on 
his  side  of  boundary  line;  Schools  v.  Risley,  10  Wall.  115,  19  L.  Ed.  857 
(affirming  40  Mo.  371),  holding  riparian  owners  entitled  to  accretions  on 
Mississippi ;  County  of  St.  Clair  v.  Lovingston,  23  Wall.  64,  16  Am.  Rep. 
525,  23  L.  Ed.  62  (affirming  64  111.  60,  65,  16  Am.  Rep.  519,  523),  holding 
river  west  line  of  survey  and ''owner  entitled  to  alluvion;  Jefferis  v.  East 
Omaha  Land  Co.,  134  U.  S.  190,  33  L.  Ed.  876, 10  Sup.  Ct.  521,  holding  last 
grantee  entitled  to  accretions  to  land  bounded  by  Missouri  River ;  St.  Louis 
V.  Rutz,  138  U.  S.  249,  34  L.  Ed.  950,  11  Sup.  Ct.  345,  where  land  formed 
by  Mississippi  was  held  to  be  in  State  of  Illinois;  Nebraska  v.  Iowa,  143 
U.  S.  361,  36  L.  Ed.  188,  12  Sup.  Ct.  397,  holding  law  of  accretion  controls 
on  Missouri  River,,  in  respect  to  State  as  well  as  other  boundaries;  St. 
Joseph  etc.  R.  Co.  v.  Devereux,  41  Fed.  16,  17,  where  land  was  ceded  to 
State  of  Missouri  and  boundary  was  extended  ''to  the  Missouri  River"; 
Braxon  v.  Dressier,  64  111.  489,  492,  allowing  riparian  owners  to  recover 
for  rock  taken  from  bed  of  stream;  Keokuk  etc.  Bridge  Co.  v.  People,  145 
111.  604,  34  N.  E.  483,  holding  assessor  should  have  assessed  bridge  across 
the  Mississippi  to  middle  of  main  channel;  Kraut  v.  Crawford,  18  Iowa, 
554,  87  Am.  Dec.  417,  holding  that  riparian  owner  is  entitled  to  accretions; 
Berry  v.  Snyder,  3  Bush,  281,  96  Am.  Dec.  228,  holding  town  could  not 
interfere  with  private  ownership  of  sand  in  river  to  center  of  Ohio  River; 
Perkins  v.  Oxford,  66  Me.  550,  holding  limits  of  incorporated  town  ex- 
tended to  middle  of  stream;  Boston  v.  Richardson,  13  Allen,  154,  holding 
title  of  land  bounded  by  a  street  passed  to  middle  of  street ;  Rice  v.  Ruddi- 
man,  10  Mich.  142,  applying  rule  as  to  bed  of  Muskegon  Lake;  Butler  v. 
Grand  Rapids  etc.  R.  R.,  85  Mich.  255,  24  Am.  St.  Rep.  90,  48  N.  W.  571, 
holding  that  a  United  States  patent  conveyed  title  to  islands  between 
meander  line  and  thread  of  river;  Schurmeier  v.  St.  Paul  etc.  R.  R.  Co., 
10  Minn.  102,  88  Am.  Dec.  63,  holding  similarly  as  to  an  island  between  low 
and  high  water  mark;  Cooley  v.  Golden,  52  Mo.  App.  232,  holding  center 
of  Missouri  River  to  be  western  boundary  of  State;  Bouvier  v.  Stricklett, 
40  Neb.  798,  59  N.  W.  552,  holding  that  boundary  made  by  middle  line  was 
not  affected  by  sudden  change  of  channel;  Attorney  General  v.  Delaware 
etc.  R.  R.  Co.,  27  N.  J.  Eq.  640,  applying  rule  to  grant  from  CTharles  II  to 
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Duke  of  York  of  lands  on  the  Delaware  above  tide  water;  Jnne  v.  Purcell, 
36  Ohio  St.  406,  applying  common-law  doctrine  to  land^  on  Sandu3ky 
River;  State  v.  Colombia,  27  S.  C.  148,  3  S.  E.  59,  holding  town  owned  to 
center  of  stream  and  conld  tax  bridge  within  its  limits;  Denny  v.  Cotton, 
3  Tex.  Civ.  App.  643,  22  S.  W.  126,  holding  boundary  of  land  on  Rio  Grande 
extended  to  low-water  mark  at  least;  Adams  v.  St.  Louis,  32  Mo.  26,  Evans 
V.  St.  Louis  Public  Schools,  32  Mo.  28,  Page  v.  Schmidt,  34  Mo.  474,  and 
Wilkinson  v.  St.  Louis  etc.  Co.,  102  Mo.  136,  14  S.  W.  178,  where  same  or 
adjoining  land  was  in  controversy;  Clark  v.  Campau,  19  Mich.  329,  de- 
tennining  rights  between  adjacent  riparian  owners;  Myers  v.  St.  Louis, 
82  Mo.  374,  protecting  lessee  in  riparian  rights  without  deciding  extent  tf 
proprietorship;  Gerrish  v.  Clough,  48  N.  H.  11,  97  Am.  Dec.  562,  holding 
riparian  owner  may  protect  his  land,  but  not  to  injury  of  neighbor's  land; 
Jefferis  v.  East  Omaha  Land  Co.,  134  U.  S.  193,  83  L.  Ed.  877,  10  Sup.  Ct. 
522,  defining  alluv^n;  Woodruff  ▼.  North  Bloomfield  Gravel  Min.  Co.,  9 
Sawy.  510,  .18  Fed.  785,  holding  that  private  interest  in  stream  was  sub- 
ject to  sovereign  right  of  control  in  the  State;  Grant  v.  Davenport,  18 
Iowa,  185,  holding  city  could  not  interfere  with  private  right  of  wharfage ; 
St.  Louis  Public  Schools  v.  Walker,  40  Mo.  404,  arguendo;  St.  Louis  etc. 
R.  R.  Co.  V.  Ramsey,  53  Ark.  323,  22  Am.  St.  Bep.  200,  8  L.  E.  A.  562,  13 
S.  W.  933,  holding  that  a  gravel-bar  is  not  alluvion  added  to  land  by  accre- 
tion ;  Trustees  v.  Schroll,  120  Dl.  519,  60  Am.  Bep.  577,  12  N.  E.  245,  hold- 
ing that  body  of  water  in  question  was  a  lake  and  rule  did  not  apply ;  dis- 
senting opinion  in  Cooley  ▼.  Golden,  117  Mo.  59,  21  L.  B.  A.  309»  23  S.  W. 
109,  majority  holding  that  grant  by  State  to  riparian  owner  did  not  carry 
title  to  bed  of  river. 

Limited  in  Shively  v.  Bowlby,  152  U.  S.  35,  36,  38  L.  £d.  344,  14  Sup. 
Ct.  561,  reviewing  authorities  and  holding  land  claim  bounded  by  Columbia 
River  did  not  include  right  in  land  below  highrwater  mark. 

Disting^uished  in  Fort  Smith  Bridge  Co.  v.  Hawkins,  54  Ark.  516,  12 
L.  B.  A.  491,  16  S.  W.  566,  holding  high-water  mark  the  boundary  line  of 
a  town  in  Arkansas ;  dissenting  opinion  in  Hardin  v.  Jordan,  140  U.  S.  404, 
35  L.  Ed.  441,  11  Sup.  Ct.  839,  majority  holding  that  in  Illinois  riparian 
owners  on  lakes  and  ponds  own  ratably  to  center. 

Denied  in  dissenting  opinion  in  Berry  v.  Snyder,  3  Bush,  292,  96  Am. 
Dec.  236,  majority  holding  that  riparian  owners  owned  to  middle  of  stream. 

Alluvion.    Note,  38  Am.  Dec.  277. 

Riparian  rights — ^Mill  owner  on  navigable  stream.    Note,  27  Am.  St. 

Bep.  56. 
Doctrine  of  riparian  ownership  of  bed  of  river  as  extended  to  islands. 

Note,  Ann.  Gas.  1913A,  788. 
Boundary  of  municipality  on  navigable  stream.    Note,  23  L.  B.  A.  521. 
Title  to  land  under  water.    Note,  42  L.  B.  A.  168. 
Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  22.  B.  0. 

190. 
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24  How.  ee-llO,  16  L.  Ed.  717,  KENTUCKY  v.  DENNISOK. 

Original  Jurisdiction  of  controversies  between  States  is  conferred  hj  the 
Constitution,  without  any  further  legislatibn  by  Congress  to  regulate  It  than 
the  act  of  1789. 

Distinguished  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288,  82  L.  Ed. 
243,  8  Sup.  Ct.  1373,  denying  jurisdiction  in  action  upon  judgment  obtained 
by  State  against  citizen  of  another  State. 

When  State  may  invoke  original  jurisdiction  of  United  States  Supreme 

Court.    Note,  Ann.  Cas.  1912C,  53T). 
Original  jurisdiction  of  court  of  last  resort  in  mandamus.    Note,  58 
*         L.  R.  A.  835,  837,  848,  863. 

When  process  shall  issue  against  a  State,  It  shall  be  served  upon  the 
Oovemor,  or  chief  executive,  and  attorney  general  of  such  State. 

Approved  in  Henry  v.  State,  87  Miss.  34,  39  SoutM  863,  Oovemor  can- 
not sue  in  name  of  State;  dissenting  opinion  in  Ex  parte  Young,  209  U.  S. 
188,  14  Ann.  Cas.  764,  13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  740,  28  Sup.  Ct. 
441,  majority  holding  order  committing  attorney  general  for  contempt  for 
failing  to  comply  with  writ  of  injunction  was  valid,  and  he  was  not  entitled 
to  be  discharged  on  habeas  corpus;  State  v.  Doyle,  40  Wis.  209,  210,  216, 
holding  that  action  against  Secretary  of  State  was  against  State  as  real 
defendant  and  excluded  jurisdiction  of  Federal  court;  In  re  Ayers,  123 
IT.  S.  497,  31  J^  Ed.  224,  8  Sup.  Ct.  174,  and  Fitts  v.  McGhee,  172  U.  S.  526, 
43  L.  Ed.  540,  19  Sup.  Ct.  273,  holding  that  State  was  defendant  in  suit 
brought  nominally  against  attorney  general  and  other  officers. 

Distinguished  in  dissenting  opinion  in  Henry  v.  State,  27  Miss.  92,  94, 
97,  39  South.  883,  884,  885,  majority  Holding  Governor  cannot  sue  in  name 
of  State. 

Mandamus,  in  modem  practice,  is  nothing  more  than  an  aietion  at  lav 
between  the  parties,  and  is  not  now  regarded  as  a  prerogative  writ. 

Approved  in  United  States  v.  Louisville  etc.  R.  Co.,  236  U.  S.  323,  69 
L.  Ed.  602,  35  Sup.  Ct.  363,  holding  where  mandamus  broader  than  law 
allows  was  applied  for  and  no  amendment  made  narrowing  demand,  bnt 
petition  was  dismissed  without  prejudice,  proper  practice  is  to  affirm  order ; 
West  Virginia  etc.  R.  Co.  v.  United  States,  134  Fed.  203,  67  C.  C.  A.  220, 
permitting  amendment  of  alternative  writ  of  mandamus  to  conform  to  find- 
ings ;  Mystic  Milling  Co.  v.  Chicago  etc.  Ry.  Co.,  132  Fed.  291,  Circuit  Court 
has  no  jurisdiction  of  action  for  mandamus  which  is  not  necessary  for 
exercise  of  jurisdiction  otherwise  previously  acquired;  Potomac  Oil  Co.  v. 
Dye,  10  Cal.  App.  537,  102  Pac.  678,  holding  courts  will  entertain  action  of 
mandamus  by  foreign  private  corporation  against  its  officer,  resident   of 
State,  to  turn  over  its  books,  notwithstanding  title  to  officer  may  be  inci- 
dentally involved;  Dancy  v.  Clark,  24  App.  D.  C.  497,  holding  failure  to 
entitle  petition  for  mandamus  in  name  of  United  States  on  relation  of  peti- 
tioner is  not  ground  for  dismissal,  as  omission  may  be  supplied  by  amend- 
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ment;  State  v.  Anheuser-Busch  Brewing  Assn.,  76  Kan.  195,  90  Pac.  781, 
holding  court  may  appoint  receiver  for  property  owned  by  foreign  com- 
pany tmlawfully  conducting  business  pending  quo  warranto  to  oust  it; 
State  V.  Summit  Lumber  Co.,  117*  La.  644,  42  South.  196,  holding  applica- 
tions for  rehearing  are  not  entertained  on  orders  granting  or  refusing  to 
g^ant  mandamus;  Woodworth  T.  Old  Second  Nat.  Bank,  144  Mich.  339,  107 
N.  W.  905,  mandamus  proceedings  are  "civil  actions'^  within  statute  re- 
lating to  change  of  venue ;  In  re  Epley,  10  Okl.  644,  64  Pac.  21,  where  grant 
of  peremptory  mandamus  is  appealed  from,  supersedeas  may  be  granted, 
and  lower  court  cannot  then  punish  disobedience  to  mandamus  as  con- 
tempt; Rider  v.  Brown,  1  Okl.  247,  32  Pac.  342,  mandamus  may  issue  in 
name  of  party  interested ;  Rawl  v.  McCown,  97  S.  C.  4,  81  S.  E.  960,  hold- 
ing citizens  of  county  are  entitled  to  maintain  certiorari  to  review  decision 
of  board  in  contested  election  on  liquor  question  without  showing  special 
damage ;  McCullough  v.  Hicks,  63  S.  C.  544,  545,  41  S.  E.  762,  holding  State 
court  canpot  enjoin  enforcement  of  Federal  mandamus  in  cause  of  which 
Federal  court  had  jurisdiction  originally;  Riggs  v.  Johnsoui  6  Wall.  197, 
18  L.  Ed.  777,  holding  Federal  Circuit  Court  properly  issued  writ  to  com- 
pel levy  of  a  tax;  Hartman  v.  Greenkow,  102  U.  S.  675,  26  L.  Ed.  278,  hold- 
ing judgment  on  writ  subject  to  review  as  in  action  at  law ;  United  States 
V.  Union  Pacific  R.  R.  Co.,  4  Dill.  496,  Fed.  Cas.  16,601,  allowing  amend- 
ment to  writ;  King  v.  McLean  Asylum,  64  Fed.  334,  26  L.  R.  A.  785,  12 
C.  C.  A.  145,  holding  petition  for  writ  of  habeas  corpus  is  a  suit  where 
issue  is  that  of  actually  illegal  restraint ;  Fitch  v.  McDiarmid,  26  Ark.  486, 
'ienying  writ  where  petitioner  did  not  show  clear  right  to  subject  matter; 
Barnes  v.  Glide,  117  Cal.  5,  59  Am.  St  Bep.  155,  48  Pac.  805,  and  State  v. 
School  District,  30  Neb.  527,  27  Am.  St.  Rep.  426,  46  N.  W.  615,  both  hold- 
ing  statutes  of  limitatioir  apply  to  mandamus  proceedings ;  Brown  v.  Crego, 
29  Iowa,  323,  holding  mandamus  a  civil  action  at  law  within  terms  of  act 
conferring  jurisdiction;  State  v.  Lancaster  Co.,  13  Neb.  223,  13* N.  W.  212, 
and  State  v.  Affholder,  44  Neb.  498,  62  N.  W.  871,  both  holding  mandamus 
could  not  be  reviewed  by  appeal ;  State  v.  Chicago  etc.  R.  R.  Co.,  19  Neb. 
482,  27  N.  W.  437,  holding  ordinary  rules  of  pleading  apply  to  proceedings 
by  mandamus ;  Attorney  General  v.  Taggart,  66  N.  H.  369,  371,  25  L.  R.  A. 
616,  617,  29  Atl.  1031,  1032,  holding  mandamus  proper  remedy  to  try  ques- 
tion of  vacancy  in  Governor's  chair;  Delgado  v.  Chavez,  5  N.  M.  648,  25 
Pac.  948,  allowing  mandamus  to  compel  clerk  to  recognize  one  of  two  rival 
sets  of  county  commissioners ;  Brown  v.  Turner,  70  N.  C.  105,  holding  one 
can  petition  for  mandamus  in  his  own  name ;  Haymore  v.  Commissioners, 
85  N.  C.  271,  holding  statutes  of  limitation  apply  to  mandamus  proceed- 
ings; Lord  V.  Bates,  48  S.  C.  103,  26  S.  E.  216,  holding  thfit  the  State  is 
not  a  necessary  party  to  a  writ  of  mandamus;  Williams  v.  Saunders,  5 
Cold.  80,  granting  mandamus  to  compel  judge  to  record  copy  of  will ;  Fisher 
V.  Charleston,  17  W.  Va.  604,  holding  ordinary  rules  of  pleading  apply  to 
mandamus;  New  England  Life  Ins.  Co.  v.  Phillips,  141  Mass.  546,  6  N.  E. 
541,  suggesting  mandamus  to  redress  illegal  exercise  of  office  in  private 
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corporation;  People  v.  Grfeen,  58  N.  Y.  301,  holding  inferior  court  of  New 
York  had  power  to  issue  writ  of  mandamus  within  limits  of  jurisdiction; 
Kuechler  v.  Wright,  40  Tex.  620,  632,  holding  public  officers  may  be  com- 
pelled by  mandamus  to  perform,  merely  ibinisterial  acts ;  Virginia  v.  Rives, 
100  U.  S.  328,  26  L.  Ed.  673,  issuing  writ  of  mandamus  to  compel  Federal 
court  to  deliver  prisoner  to  State  authorities ;  Richardson  v.  Swift,  7  Houst. 
159,  30  Atl.  786,  allowing  mandamus  to  stockholder  to  obtain  inspection  of 
books;  dissenting  opinion  in  Houston  R.  R.  Co.  v.  Commissioner  of  Land 
Office,  36  Tex.  412>  majority  granting  writ  to  compel  commissioner  to  issue 
land  certificates;  dissenting  opinion  in  Riggs  v.  Johnson  County,  6  Wall. 
208,  18  L.  Ed.  780,  majority  holding  writ  to  be  an  ancillary  proceeding  and 
not  a  new  suit;  dissenting  opinion  in  Tyler  v.  Hamersley,  44  Conn.  415, 
majority  holding  writ  of  error  does  not  operate  as  supersedeas  to  stay  exe- 
cution of  a  peremptory  mandamus ;  dissenting  opinion  in  Ex  parte  Holman, 
28  Iowa,  155,  majority  holding  mandamus,  used  as  substitute  for  execu- 
tion, to  be  a  mere  incident  to  the  judgment ;  dissenting  opinion  ifl.  State  v. 
Ross,  118  Mo.  74,  23  S.  W.  210,  majority  denying  mandamus  to  determine 
whether  action  of  special  judge  was  tainted  with  fraud ;  dissenting  opinion 
in  Bledsoe  v.  International  R.  R.  Co.,  40  Tex.  575,  majority  denying  aid  of 
writ  to  compel  controller  to  countersign  and  register  State  bonds. 

Liimited  in  Riggs  v.  Johnson  County,  6  Wall.  198,  18  L.  Ed.  777,  holding 
writ  ancillary  to  judgment,  which  gave  the  jurisdiction,  and,  therefore,  not 
a  new  suit. 

Distinguished  in  Chumasero  v.  Potts,  2  Mont.  261,  262,  264,  holding  man- 
damus proceedings  must  be  considered  with  reference  to  territorial  laws; 
dissenting  opinion  in  Swift  v.  Richardson,  7  Houst.  358,  365,  32  Atl.  146, 
148,  majority  allowing  writ  to  stockholder  to  secure  inspection  of  books  of 
corporation. 

Mandamus  to  restore  officer  unlawfully  removed.    Note,  12  Am.  Doc. 
28. 

Power  of  the  judiciary  to  issue  mandamus   against  the  Governor. 
Note,  33  Am.  Dec.  361. 

Law  of  mandamus.    Note,  89  Am.  Dec.  729. 

Mandamus  as  action  or  special  proceeding.    Note,  8  Ann.  Oaa.  313. 

Practice,  where  State  is  plaintiff,  has  been  ftequently  adoi>ted  of  suing 
in  the  name  of  the  Gtovemor  in  behalf  of  the  State. 

Approved  in  State  v.  Huston,  21  Okl.  784,  97  Pac.  983,  holding  under 
Constitution  of  the  State  providing  that  Governor  shall  cause  laws  to  be 
faithfully  executed,  he  is  empowered  to  institute  suit  for  and  in  name  of 
State;  State  V.  Crawford,  28  Fla.  509,  14  L.  R.  A.  263,  10  South.  128,  hold- 
ing that  State  was  real  plaintiff  in  a  suit  brought  by  Governor  in  his  offi- 
cial capacity;  Ward  v.  Hubbard,  62  Tex.  563,  action  by  Governor,  for  use 
of  the  State,  upon  lease  and  bond  executed  by  lessees  of  State  penitentiary ; 
State  V.  Doyle,  40  Wis.  209,  210,  211,  212,  213,  214,  215,  holding,  in  action 
against  Secretary  of  State,  that  State  was  real  defendant,  thus  excluding 
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jurisdiction  of  Federal  court ;  In  re  Ayers,  123  U.  S.  489,  81  L.  £d.  224,  8 
Snp.  Ct.  174,  where  State  was  held  defendant  in  suit  brought  against  its 
officers. 

Distinguished  in  dissenting  opinion  in  Henry  v.  State,  88  Miss.  846,  39 
South.  890,  majority  holding  that  under  Constitution  of  Mississippi  Gov- 
ernor was  not  empowered  to  sue  in  name  of  State. 

Necessary  parties  to  proceedings  in  mandamus.    Note,  105  Am.  St. 

Bep.  122. 
When  action  against  officers  deemed  against  State.    Note,  44  L.  B.  A. 

(N.  S.)  194. 

Words  "treason,  felony,  or  otber  crime,"  in  extradition  clause  of  Federal 
Oonstitiitlon,  embrace  every  act  forbidden  and  made  punishable  by  a  law  of 
the  State  from  wbich  criminal  was  fugitive,  and  will  accordingly  include 
ftigitive  gollty  of  assisting  fugitive  slaves. 

Approved  in  Innes  v.  Tobin,  240  U.  S.  131,  133,  134,  60  L.  Ed.  564,  565, 
566,  36  Sup.  Ct,  291,  292,  holding  doctrine  of  asylum  under  interna- 
tional law  by  which  person  extradited  from  foreign  country  cannot  be  tried 
for  an  offense  other  than  one  for  which  he  was  extradited  does  not  apply 
to  interstate  rendition ;  Drew  v.  Thaw,  235  U.  S.  439,  59  L.  Ed.  307,  35  Sup. 
Ct.  137,  holding  surrender  of  identified  fugitive  from  justice  on  demand 
made  in  due  form  isf  not  to  be  interfered  with  by  habeas  corpus;  United 
States  V.  Lee  Huen,  118  Fed.  455,  holding  proceedings  for  deportation  of 
Chinese  not  being  criminal,  failure  of  defendant  to  give  testimony  in  own 
behalf  to  explain  doubtful  matters  peculiarly  within  his  knowledge  or  to 
contradict  adverse  testimony  may  be  considered  against  him;  Ross  v.  Cro- 
futt,  84  Conn.  372,  375,  Ann.  Gas.  19120, 1295,  80  Atl.  91,  92,  holding  wqrds 
' 'treason,  felony,  or  other  crime,''  as  used  in  Constitution,  embrace  not 
only  misdemeanors,  but  every  possible  crime  committed  within  borders  of 
United  States;  Ex  parte  Flack,  88  Kan.  632,  Ann.  Gas.  1914B,  789,  47 
If.  B.  A.  (N.  S.)  807, 129  Pac.  547,  holding  fugitive  returned  to  State  from 
whence  he  fled  on  extradition  proceedings  may  be  prosecuted  there  for 
other  crimes  than  the  one  specified  in  demand  for  his  return,  without  giving 
him  opportunity  to  return  to  surrendering  State;  In  re  Walker,  61  Neb. 
813,  86  N.  W.  613,  holding  defendant  brought  into  jurisdiction  on  requisi- 
tion from  another  State  is  not  entitled  to  immunity  from  service  of  process 
until  reasonable  time  elapses  in  which  to  withdraw  from  jurisdiction;  Ex 
parte  Re^rgel,  114  U.  S,  660,  29  L.  Ed.  252,  6  Sup.  Ct.  1162,  where  prisoner 
was  extradited  for  misdemeanor;  Lascelles  v.  Georgia,  148  U.  S.  642,  37 
L.  Ed.  551,  13  Sup.  Ct.  689  (affirming  90  Ga.  366,  85  Am.  St.  Bep.  222,  16 
S.  E.  947),  and  Commonwealth  v.  Wright,  158  Mass.  166,  35  Am.  St.  Bep. 
480,  19  L.  R.  A.  209,  33  N.  E.  84,  both  holding  person  extradited  may  be 
prosecuted  for  any  crime  committed  in  State  to  which  he  is  returned;  Bar- 
ranger  V.  Baum,  103  Ga.  475,  68  Am.  St.  Bep.  122,  30  S.  E.  528,  holding  that 
indictment  substantially  complied  with  laws  of  Maryland  in  making  the 
charge;  Brown's  Case,  112  Mass.  411, 17  Am.  Bep.  116,  where  fugitive  was 
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charged  with  selling  liquors  contrary  to  laws  of  Vermont;  State  v.  Patter- 
son,  116  Mo.  515,  22  S.  W.  698,  holding  fugitive  once  extradited  may  be 
tried  for  any  crime  other  than  one  for  which  he  was  extradited;  In  re 
.  Voorhees,  32  N.  J.  L.  149,  holding  indictment  clearly  charged  commission 
of  a  crime;  People  v.  Donohue,  84  N.  Y.  441,  holding  charge  of  *Hheft" 
sufficient  for  purposes  of  extradition;  In  re  Hooper,  52  Wis.  702,  where 
fugitive  was  charged  with  crime  of  obtaining  illicit  connection  with  female ; 
People  v;  Brady,  56  N.  Y.  188,  finding  no  crime  charged  where  false  pre- 
jtenses  were  not  set  out ;  Taylor  v.  Taintor,  16  Wall.  375,  21  L.  Ed.  291,  hold- 
ing bail  could  not  be  exonerated  where  criminal  fled  into  another  State  and 
was  extradited  by  a  third  for  another  crime.  ,. 

Distinguished  in  Hyatt  v.  Corkran,  188  U.  S.  716,  718,  47  L.  Ed.  663,  664, 
23  Sup.  Ct.  460,  461,  holding  one  coming  into  S^te  on  business  some  days 
after  commission  of  crime  and  months  prior  to  indictment  does  not  by  ^e- 
parture  after  conclusion  of  business  become  a  fugitive. 

Extradition  proceedings.    Note,  112  Am.  St.  Rep.  107,  110,  129,  132. 

What  constitutcJs  ''crime"  for  which  offender  is  subject  to  interstate 
extradition.    Note,  Ann.  Gas.  19120,  1298,  1299. 

Word  ''crime"  Includes  every  offense,  and  includes  what  are  called  mis- 
demeanors, as  well  as  treason  and  felony. 

Approved  in  United  States  v.  Stevenson,  215  U.  S.  199,  54  L.  Ed.  157,  30 

Sup.  Ct.  37,  holding  United  States  has  right  to  prosecute  by  indictment  for 

penalty  for  misdemeanor  in  assisting  immigration  of  contract  laborers; 

\  Ex  parte  Bergman,  60  Tex.  Cr.  19, 130  S.  W.  180,  holding  fact  that  fugitive 

had  been  sentenced  to  pay  fine  and  confined  in  jail  did  not  show  that  he 
was  not  guilty  of  felony  and  subject  to  extradition;  In  re  Leary,  10  Ben. 
208,  Fed.  Cas.  8162,  and  Morton  v.  Skinner,  48  Ind.  124,  holding  misde- 
meanor comes  within  meaning  of  article  IV,  section  2,  of  Federal  Constitu- 
tion; State  V.  Stewart,  60  Wis.  594,  50  Am.  Rep.  893,  19  N.  W.  432,  hold- 
ing that  obtaining  money  under  false  pretenses  is  a  crime  within  meaning^ 
of  Constitution  and  laws  of  United  States;  Ex  parte  State  of  Alabama,  71 
Ala.  374,  holding  power  to  try  all  misdemeanors  carried  with  it  a  right 
to  use  ordinary  process ;  Pounder  v.  Ashe,  36  Neb.  571,  54  N.  W.  849,  hold- 
ing misconduct  charged  did  not  amount  to  crime. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Rep.  286. 

Before  our  present  government  came  into  existence,  the  colonial  planta- 
tions entered  into  a  compact  in  the  nature  of  a  treaty  for  the  extradition  of 
fugitive  criminals. 

Approved  in  Knox  v.  State,  164  Ind.  234, 108  Am.  St.  Rep.  297,  73  N.  E. 
258,  fugitive  extradited  for  specific  crime  may  be  tried  for  different  crime 
without  being  afforded  opportunity  to  return  to  asylum  State;  Barriere  v. 
State,  142  Ala.  77,  39  South.  57,  where  application  for  discharge  on  habeas 
corpus  from  arrest  in  extradition  proceedings  is  denied,  petitioner  may 
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appeal  to  Sapreme  Court;  In  re  Leary,  10  Ben.  207,  Fed.  Cas.  8162,  and  ^ 

Ex  parte  Morgan,  20  Fed.  301,  petitions  for  habeas  corpus  by  fugitive 
criminals;  Work  v.  Corrington,  34  Ohio  St.  72,  32  Am.  Bep.  349,  as  to  his- 
tory of  extradition. 

Local  self-govemnient  in  Rhode  ^sland.    Note,  60  L.  R.  A.  833. 

Execntiye  autborlty  of  State  is  not  authorized  to  make  demand  unless  the 
party  is  charged  in  regular  course  of  judicial  proceedings. 

Approved  in  Ex  parte  Owen,  10  Okl.  Cr.  287,  289, 136  Pac.  198, 199,  hold- 
ing affidavit  made  before  notary  public  insufficient  to  support  demand  for 
extradition  of  fugitive  from  justice,  and  affidavit  verified  as  matter  of 
belief  is  insufficient;  Herbert  v.  Coleman,  3  Tenn.  Civ.  329,  holding  on 
habeas  corpus  from  extradition,  inquiif^  will  extend  to  sufficiency  of  papers, 
identity  of  prisoner,  and  petitioner  may  show  that  he  is  not  charged  with 
crime  against  law  of  demanding  State,  and  his  absence  therefrom  when 
crime  was  committed;  Ex  parte  Cheatham,  50  Tex.  Cr.  57,  95  S.  W.  1081, 
holding  that  where  affidavit  accompanying  demand  shows  offense  was  com- 
mitted outside  State  from  which  demand  proceeds,  it  was  insufficient  to 
sustain  requisition;  State  v.  White,  40  Wash.  565,  2  L.  B.  A.  (N.  S.)  563, 
82  Pac.  909,  under  Bal.  Codes,  §  7017,  complaint  must  show  accused 
legally  charged  with  crime  in  demanding  State ;  Ex  parte  Morgan,  20  Fed. 
308,  holding  Gk>vernor  could  not  honor  requisition  made  by  chief  of  Chero- 
kee Nation;  Ex  parte  Powell,  20  Fla.  809,  where  affidavit  was  not  made 
before  a  magistrate  of  demanding  State;  People  v.  Brady,  56  N.  Y.  187, 
holding  affidavits  and  indictment  insufficient ;  Ex  parte  Pearce,  32  Tex.  Cr.  ^ 

305,  23  S.  W.  16,  holding  prisoner  duly  charged  according  to  laws  of  Ala- 
bama; In  re  Hooper,  52  Wis.  703,  holding  information  sufficient,  drawn 
under  laws  of  Kansas: 

Right,  in  reviewing  extradition  proceedings,  to  be  heard  upon  merits 
of  charge.    Note,  21  L.  R.  A.  (K.  S.)  941. 

Doty  of  providing  regulationB  necessary  to  carry  Federal  constitutional 
Iirovlslon  xeapecting  extradition  into  execution  was  manifestly  devolved  upon  ^ 
Congress,  and  executive  of  asylum  State  cannot  look  behind  acts  done  under 
them. 

Approved  in  Hyatt  v.  Corkran,  188  U.  S.  708,  47  L.  Ed.  660,  23  Sup.  Ct. 
468,  following  rule;  Appleyard  v.  Commonwealth,  203  U.  S.  227,  7  Ann. 
Cas.  167S,  51  L.  Ed.  163,  27  Sup.  Ct.  122,  holding  that  in  absence  of  evi- 
dence of  absence  of  fugitive  from  justice  from  demanding  State  at  time 
crime  was  committed,  it  is  duty  of  other  State  to  surrender  him  on  produc- 
tion of  proi)erly  authenticated  papers ;  In  re  Doo  Woon,  9  Sawy.  419,  18 
Fed.  809,  holding  Grovernor  must  conform  to  directions  of  Federal  stat- 
ute; Eaton  V.  West  Virginia,  91  Fed.  763,  34  C.  C.  A.  68,  holding  that  extra- 
dition  proceedings  were  regular  and  valid;  In  re  Cook,  49  Fed.  838,  hold- 
ing executive  of  State  where  fugitive  is  found  cannot  look  behind  certificate 
of  demanding  State;  In  re  Titus,  8  Ben.  417,  Fed  Cas.  14,062,  holding  that 
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act  of  Congress  of  1793  affords  justification  for  acts  done  nnder  it;  In  re 
Mahon,  34  Fed.  528,  where  fugitive  was  arrested  by  private  parties  with- 
out authority  of  Governor;  In  re  Fitton,  45  Fed.  473,  474,  holding  rights 
of  Governor  in  extradition  cases  rest  upon  Constitution  and  laws  of  the 
United  States;  Roberts  v.  Reilly,  116  U.  S.  94,  20  L.  Ed.  548,  6  Sap.  Ct.  299, 
holding,  action  of  Governor  under  act  of  1793  was  under  color  of  author- 
ity; Ex  parte  Brown,  28  Fed.  654,  court  refusing  to  interfere  with  actioii 
of  Governor  where  proceedings  were  regular;  United  States  v.  McClay,  26 
Fed.  Cas.  1055,  holding  that  State  authorities  could  not  interfere  with 
extradition  proceedings;  Ex  parte  Swearingen,  63  S.  C.  77,  holding  regu- 
lations of  Congress  were  complied  with  and  prisoner  was  lawfully  held. 

Distinguished  in  In  re  Opinion  of  the  Justices,  201  Mass.  610,  24  L.  B.  A. 
(N.  S.)  799,  89  N.  E.  175,  holding  where  fugitive  is  at  time  of  demand  of 
extradition  confined  in  prison  of  State  upon  which  demand  is  made,  Gk>v- 
emor  of  latter  State  has  no  power  to  grant  it. 

State  has  right  to  regulate  its  own  form  of  pleading  and  process  In  her 
own  courts^  in  criminal  as  well  as  dvU  cases. 

Approved  in  Ex  parte  Pearce,  32  Tex.  Cr.  307,  23  S.  W.  17,  holding  in- 
dictment sufficient  under  Alabama  law,  though  'questioning  wisdom  of 
her  practice;  In  re  Hooper,  52  Wis.  703,  holding  information,  drawn  ac- 
cording to  Kansas  practice,  sufficient. 

Whether  charge  Is  sufficiently  laid  in  Indictment  according  to  lawB  of 
demanding  State  is  a  Judicial  question  to  be  decided  by  the  courts  of  that 
State  and  not  by  executive  of  State  where  fugitive  is  found. 

Approved  in  In  re  Renshaw,  18  S.  D.  37,  99  N.  W.  84,  following  rule ; 
Bruch  V.  Rayner,  124  Fed.  484,  62  C.  C.  A.  501,  holding  in  habeas  corpus 
proceedings  for  discharge  of  person  held  under  extradition  warrant,  court 
will  not  consider  guilt  or  innocence  of  prisoner  or  whether  pr  not  he  is  a 
fugitive;  Ex  parte  Willard,  93  Neb.  302,  140  N.  W.  171,  holding  State 
courts  will  not  review'  decision  of  Governor  in  extradition  proceedings 
upon  question  of  fact  which  law  makes  it  his  duty  to  decide;  State  v. 
Clough,  71  N.  H.  602,  53  Atl.  1090,  holding  where  requisition  is  accom- 
panied by  duly  authenticated  indictment,  substantially  charging  oftense 
against  laWs  of  demanding  State  and  drawn  in  accordance  with  its  prac- 
tice, court  will  not  pass  on  validity  of  procedure;  Ex  parte  Duddy,  219 
Mass.  551,  107  N.  E.  365,  arguendo. 

Denied  in  Ex  parte  Spears,  88  Cal.  643,  22  Am.  St.  Rep.  344,  26  Pac. 
609,  where  defects,  in  affidavit  were  declared  substantial  by  courts  of  lat- 
ter State. 

Papers  necessary  for  surrender  of  fugitives  from  justice.    Note,  28 
L.  B.  A.  802. 

Act  of  February  12,  1793,  making  it  the  duty  of  executive  olllcer  of  State 
to  arrest  and  deliver  criminal  to  agent  of  demanding  State  is  declaratory. 
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and  not  mandatory,  and  doiea  not  proTlde  means  to  compel  execution  of  tbie 
dnty. 

Approved  in  United  States  v.  Clayton,  2  Dill.  227,  Fed.  Cas.  14,814, 
holding  that  Congress  had  not  provided  means  for  the  indictment  of  the 
Grovemor  of  a  State  for  malfeasance;  McCauley  v.  Kellogg,  2  Wood,  22, 
Fed.  Cas.  8688,  holding  Federal  court  could  not  compel  Governor  and 
officers  of  State  to  execute  its  laws;  Lascelles  v.  State,  90  Ga.  366,  85 
Am.  St.  Rep.  222,  16  S.  E.  947,  and  Commonwealth  v.  Wright,  158  Mass. 
155,  156,  35  Am.  St.  Bep.  480,  481,  19  L.  R.  A.  209,  33  N.  E.  84,  holding 
demanding  State  may  hold  surrendered  fugitive  for  any  crime  other  than 
one  for  which  he  was  extradited;  Gillespie  v.  Lincoln,  35  Neb.  41,  16 
L.  R.  A.  852,  52  N.  W.  812,  holding  duty  of  city  to  maintain  fire  depart- 
ment  could  not  be  enforced  by  mandamus;  Work  v.  Corring^on,  34  Ohio 
St.  73,  79,  32  Am.  Rep.  350,  355,  where  Govemori revoked  warrant  of  arrest; 
The  Elwine  Kreplin,  9  Blatchf.  446,  Fed.  Cas.  4426,  as  to  power  of  a 
judge  to  detain  seamen  of  a  foreign  country;  Barranger  v.  Baum,  103  Ga. 
474,  68  Am.  St.  Rep.  121,  30  S.  E.  528,  where  Governor's  warrant  was 
regularly  issued  and  executed;  In  re  Yoorhees,  32  N.  J.  L.  145,  holding 
duty  to  deliver  fugitive  ministerial  and  not  discretionary;  State  v.  Stew- 
art, 60  Wis.  592,  50  Am.  Rep.  891,  19  N.  W.  431,  where  duty  of  executive 
was  in  no  way  violated.  Cited,  arguendo,  in  Taylor  v.  Taintor,  16  Wall. 
370,  21  L.  Ed.  290,  on  the  point  that  Governor  of  a  State  cannot  be  com- 
pelled to  deliver  fugitive;  In  re  Spangler,  11  Mich.  323,  as  to  duty  of 
Governor  in  making  military  draft,  pursuant  to  order  of  President;  dis- 
senting opinion  in  Ex  parte  Virginia,  100  U.  S.  359,  25  L.  Ed.  684,  ma- 
jority holding  provisions  of  Fourteenth  Amendment  mandatory ;  dissenting 
opinion  in  Ex  parte  Clarke,  100  U.  S.  409,  25  L.  Ed.  729,  majority  holding 
Congress  had  power  to  punish  State  ofi&cers  for  violation  of  duty  at 
elections  for  representatives  to  Congress;  Inhabitants  of  Hampden  County 
V.  Morris,  207  Mass.  169,  Ann.  Gas.  1912A,  815,  93  N.  E.  580,  arguendo. 

Distinguished  in  Ex  parte  Virginia,  100  U.  S.  347,  348,  25  L.  Ed.  680, 
holding  Fourteenth  Amendment  mandatory  and  Congress  clothed  with 
power  to  enforce  it  by  act  of  1875;  Ex  parte  Siebold,  100  U.  S.  391, 
26  L/Ed.  724,  and  United  States  v.  Clarke,  25  Fed.  Cas.  453,  454,  holding 
Congress  has  xx>wer  to  punish  State  officers  for  violation  of  duty  at  elec- 
tions for  Congress;  In  re  Titus,  8  Ben.  415,  416.  Fed.  Cas.  14,062,  holding 
acts  performed  under  above  act  are  authorized  and  justified. 

Denied  in  In  re  Leary,  10  Ben.  207,  208,  Fed.  Cas.  8162,  holding  that 
demanding  State  has  an  absolute  right  to  the  surrender  of  a  fugitive. 

Questioned  in  McCall's  Case,  15  Fed.  Cas.  1229,  whether  President  could 
compel  Governor  to  obey  orders  as  to  militia,  unless  the  latter  is  in  the 
field. 

Proceedings  for  arrest  and  surrender  in  one  State  of  fugitives  from 

justice  in  another.    Note,  57  Am.  Dec.  892. 
Grounds  on  which  one  State  may  refuse  to  surrender  a  person  de- 
manded by  the  authorities  of  another.    Note,  68  Am.  St.  Rep.  130, 
ISL 
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Congress  may  authorise  a  particular  State  officer  to  perform  a  peculiar 
duty,  but  it  has  no  power  to  coerce  or  punish  him  for  his  refusal. 

Approved  in  McCauley  v.  Kellogg,  2  Woods,  22,  Fed.  Cas.  8688,  holding 
Federal  court  could  not  compel  Grovernor  and  officers  of  State  to  execute 
its  laws;  In  re  Leary,  10  Ben.  212,  217,  Fed.  Cas.  8162,  holding  Governor's 
warrant  conclusive  when  issued  in  compliance  with  requisition;  Work 
V.  Corrington,  34  Ohio  St.  77,  32  Am.  Rep.  853,  holding  Governor  had 
power  to  revoke  warrant  issued  under'  extradition  proceedings ;  Ex  parte 
Alabama,  73  Ala.  509,  holding  that  State  court  may  review  extradition 
proceedings  on  writ  of  habeas  corpus;  Bowlin  v.  Commonwealth,  2  Bush, 
14,  24,  92  Am.  Dec.  472,  473,  holding  Congress  had  no  power  to  repeal  or 
modify  law  of  Kentucky  on  subject  of  negro  testimony;  dissenting  opin- 
ion in  Bjiorr  v.  Home  Ins.  Co.,  25  Wis.  157,  majority  transferring  cause 
against  nonresident  corporation  in  Federal  court. 

Distinguished  in  In  re  Ah  Lee,  6  Sawy.  414,  5  Fed.  903,  holding  Consti- 
tution gives  authority  for  congressional  interference  in  cases  embraced 
within  Fourteenth  Amendment;  United  States  v.  Kindred,  4  Hughes,  500, 
5  Fed.  45,  holding  justice  of  peace  liable  under  act  of  Congress  to  indict- 
ment for  statutory  offense. 

Mandamus  to  Governor.    Note,  6  L.  B.  A.  (N.  S.)  759. 

Miscellaneous.  Cited  erroneously  in  The  Steamer  J.  W.  Everman,  2 
Hughes,  20,  Fed.  Cas.  7591. 

24  How.  110-125,  16  L.  Ed.  591,  STUBGIS  ▼.  BOTBB. 

Where  those  in  charge  of  the  tug  and  tow  jointly  participate  in  control 
and  management,  and  the  masters  or  crews  of  both  are  deficient  in  skill  or 
negligent,  both  tow  and  tug  are  liable  for  consequences  of  collision. 

Approved  in  The  Mabey,  14  Wall.  212,  20  L.  Ed.  881,  holding  both^  tug 
and  tow  liable ;  The  Atlas,  93  U.  S.  319,  23  L.  Ed.  867,  reversing  4  Ben.  27, 
Fed.  Cas.  633,  and  holding,  both  vessels  being  in  fault,  either  was  liable 
to  insurer  of  cargo  for  full  amount ;  The  Virginia  v.  Ehrman,  97  U.  S.  313, 
24  L.  Ed.  892,  tug  and  tow  each  liable  for  full  amount;  The  L.  P.  Dayton, 
120  U.  S.  351,  30  L.  Ed.  674,  7  Sup.  Ct.  574,  holding,  where  tow  sought 
to  recover  of  third  vessel,  she  had  no  better  standing  than  her  tug;  The 
Coleman,  1  Brown,  459,  Fed.  Cas.  2981,  where  there  was  joint  control  and 
each  was  liable ;  Williams  v.  The  Vanderbilt,  29  Fed.  Cas.  1412,  holding 
that  tug  and  tow  might  be  sued  jointly  for  injury  by  collision  with  tow; 
The  F.  W.  Chase,  31  Fed.  96,  holding  that  tug  and  tow  were  so  identified 
/BLS  to  be  one  steam  vessel  under  rule ;  The  Express,  52  Fed.  893,  3  C.  C.  A. 
342  (affirming  46  Fed.  860),  and  holding  tug  and  tow  jointly  liable;  The 
Maria  Martin,  12  Wall.  44,  20  L.  Ed.  254,  holding  that  while  there  was 
joint  control,  the  tow  only  was  in  fault;  The  Frank  Moffat,  2  Flipp.  294, 
Fed.  Cas.  5060,  where  there  was  joint  control,  but  tug  was  held  liable  for 
her  own  fault ;  Nelson  v.  The  Goliah,  17  Fed.  Cas.  1320,  holding  tug  just  as 
liable  for  damages  to  tow  as  to  strange  vessel ;  dissenting  opinion  in  Brady 
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T.  Jefferson,  5  Houst.  88,  majority  holding  owners  of  tug  liable  for  dam- 
age through  negligence  by  those  on  tow;  The  Atlas,  4  Ben.  36,  Fed.  Cas. 
633,  as  to  consolidation  of  cross-actions  between  owners  of  two  colliding 
vessels. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.    Note,  121  Am.  St.  Rep.  42. 

¥^«re  tog,  seawortliy  and  properly  equipped,  Is  employed  by  master  or 
owners  of  tow  as  mere  motive  power,  and  both  vessels  are  under  exclusive 
control,  direction  and  management  of  master  and  crew  of  tow,  the  lat^r  ia 
alone  liable  for  consequences  of  collision. 

Approved  in  The  Eugene  F.  Moran  v.  New  York  Cent.  etc.  B.  Co., 
212  U.  S.  473,  474,  68  L.  Ed.  603,  29  Sup.  Ct.  339,  car-float  in  tow  of  tug 
hired  to  move  her  is  not  responsible  to  scow  for  damages  from  collision 
between  scow  and  float  where  tug  alone  was  at  fault;  The  Coastwise,  233 
Fed.  4,  holding  tug  was  liable  for  cargo  on  tow  where  tow  went  ashore 
from  negligence  of  tug;  Shaver  Transp.  Co.  v.  Columbia  Contract  Co., 
208  Fed.  348,  holding  tug,  towing  barges,  liable  to  steamer  for  collision 
between  it  and  barges  towed  by  tug  on  ground  that  latter  was  on  wrong 
sfde  of  river;  Southern  Transp.  Co.  v.  Philadelphia  etc.  R.  Co.,  196  Fed. 
552,  holding  barge  in  tow  of  tugs  not  in  fault  for  collision  with  bridge 
where  tugs  negligently  steered;  The  Anthracite,  162  Fed.  387,  holding 
where  two  tugs  are  jointly  towing  vessel,  both  are  liable  for  accident  to 
tow,  although  one  is  acting  as  helper  to  other;  In  re  Walsh,  136  Fed.  558, 
559,  69  C.  C.  A.  267,  affirming  The  Echo,  131  Fed.  ^23,  holding  where  tug 
is  towing  two  barges,  one  of  which  is  alongside  and  has  own  crew  and  pilot 
employed  by  o^vners  of  barges  is  on  flrst  barge,  tug  not  liable  for  collision 
between  first  barge  and  steamer  caused  by  failure  of  barges  to  carry  lights ; 
The  W.  G.  Mason,  142  Fed.  918,  74  C.  C.  A.  83,  where  two  tugs  belonging 
to  same  owner  were  towing  steamer,  master  of  leader  controlling  ship's 
movements,  but  not  those  of  rear  tug,  latter  not  liable  in  rem- for  stranding 
of  two  through  fault  of  leading  tug;  The  Maria  Martin,  12  Wall.  44,  20 
L.  Ed.  254,  holding,  though  there  was  joint  control,  tow  alone  being  in 
fault,  was  responsible;  The  E.  C.  Scranton,  2  Ben.  30,  Fed.  Cas.  4270, 
holding  libel  might  be  dismissed  as  to  the  innocent  one  of  two  vessels  sued 
jointly;  The  C.  P.  Raymond,  26  Fed.  284,  holding  tow  liable,  where  her 
pilot  was  in  full  control ;  The  Frank  Moffat,  2  Flipp.  294,  Fed.  Cas.  5060, 
holding  tug  liable  for  damage  caused  by  her  own  fault;  Albina  Ferry  Co. 
V.  The  Imperial,  38  Fed.  617,  3  L.  R.  A.  237,  13  Sawy.  643,  dis|nissing  libel 
because  libelants  were  themselves  to  blame;  dissenting  opinion  in  Brady 
V.  Jefferson,  5  Houst.  88,  majority  holding  owners  of  tug  liable  for  injury 
through  negligence  of  tow's  crew. 

Distinguished  in  The  Degama,  150  Fed.  324,  80  C.  C.  A.  93,  moving 
vessel  colliding  with  moored  vessel  is  liable  though  she  is  handled  by  tugs 
which  control  her  movements^  where  such  defense  not  pleaded  nor  proved; 
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Tke  Merrimac,  2  Sawy.  593,  Fed.  Gas.  9478,  holding  that  facts  constituted 
tug  a  bailee  for  hire. 

Where  tug,  being  seaworthy  and  properly  equipped,  in  charge  of  her  own 
master  and  crew,  undertakes  to  transport  another  vess^  wbich,  for  the  time, 
has  neither  her  master  nor  crew  aboard,  over  waters  where  such  accessory 
motive  power  is  necessary  or  usually  employed,  she  must  be  held  responsible 
for  the  proper  navigation  of  both  vessels. 

Approved  in  Monongahela  River  etc.  Co.  v.  O'Neil,  144  Fed.  79,  75 
C.  C.  A.  232,  holding  tug  towing  dredge  liable  for  capsizing  of  latter 
through  want  of  care  and  excessive  speed  of  former  in  rough  weather; 
The  Violetta,  141  Fed.  692,  barge  in  tow  of  tug  not  liable  with  tug  for 
collision  where  it  was  not  chargeable  v^th  negligence;  The  De  Gama, 
140  Fed.  755,  towed  vessel  not  liable  for  collision  unless  negligence  shown 
on  part  of  tow  and  navigation  of  both  tug  and  tow  was  under  direction 
of  tow's  crew;  The  Minnie,  100  Fed.  131,  40  C.  C.  A.  312,  holding  tug 
towing  two  barges  with  long  tow  liable  for  barge  sinking  anchored  schooner 
where  tug  did  not  change  course  after  seeing  schooner;  The  Clarita,  23 
Wall.  11,  28  L.  Ed.  149  (affirming  5  Ben.  375,  Fed.  Cas.  2788),  holding, 
under  such  circumstances,  tug  was  liable  for  collision  of  vessel  with  tow; 
The  Alabama,  1  Ben.  486,  Fed.  Cas.  122,  holding  that  innocent  tow  was 
not  precluded  from  recovering  by  tug's  fault;  The  E.  C.  Scranton,  2  Ben. 
30,  Fed.  Cas.  4270,  holding  libel  might  be  dismissed  as  to  one  of  two 
vessels  sued  jointly;  The  Clara,  5  Ben.  381,  Fed.  Cas.  2788,  holding,  under 
facts,  the  tug  alone  liable  for  a  collision  with  her  tow;  The  W.  H.  Clark, 
5  Biss.  307,  Fed.  Cas.  17,482,  holding  tug  liable  for  collision  with  raft 
in  tow ;  The  Frank  Moffat,  2  Flipp.  294,  Fed.  Cas.  .5060,  holding  tug  alone 
liable  for  damage  by  her  own  fault;  The  Merrimac,  2  Sawy.  595,  Fed. 
Cas.  9478,  holding  tug  liable  to  tow  as  bailee  for  hire;  The  Belknap,  2 
Low.  285,  Fed.  Cas.  1244,  holding  tug  liable,  in  absence  of  proof  that 
collision  was  caused  by  tow ;  The  Herbert  Manton,  14  Blatchf .  38,  Fed.  Cas. 
6399,  holding  tug  responsible  for  navigation  of  canal-boat  to  which  it  was 
lashed;  Button  v.  The  Express,  3  Cliff.  468,  Fed.  Cas.  4209,  holding  tug 
liable  for  injury  to  tow;  Nelson  v.  The  Goliah,  17  Fed.  Cas.  1320,  holding 
tug  liable  for  injury  to  tow  by  former's  negligence;  United  States  v. 
The  Ohio,  27  Fed.  Cas.  227,  holding  a  canal-boat  not,  nautically  speaking, 
a  vessel;  Sonsmith  v.  The  J.  P.  Donaldson,  21  Fed.  679,  holding  where 
tow  was  cast  off  to  save  tug,  the  latter  was  liable  in  generaLaverage ;  The 
Chickasaw,  38  Fed.  361,  holding  tug  liable  for  damage  caused  by  abandoned 
tow;  The^  James  Berwind,  44  Fed.  696,  holding  tug  liable  to  owners  of  tow; 
The  Doris  Eckhoff,  50  Fed.  137,  1  C.  C.  A.  494  (reversing  32  Fed.  555), 
and  41  Fed.  156,  holding  tug  alone  liable,  her  master  being  in  command; 
The  Columbia,  73  Fed.  237,  19  C.  C.  A.  436,  holding  tug  and  tow  one  ves- 
sel, as  between  their  owner  and  owners  of  cargo;  State  v.  Turner,  34  Or. 
174,  55  Pac.  92,  holding  master  of  tug  lashed  to  tow  was  not  a  pilot, 
witliin  statute;  The  Maria  Martin,  12  Wall.  44,  20  L.  Ed.  254,  holding  that 
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tow,  being  alone  in  fanlt,  was  liable;  dissenting  opinion  in  Brady  v.  Jef- 
ferson, 5  Houst.  88,  majority  holding  owners  of  tug  liable  for.  injury  caused 
by  negligence  of  those  in  charge  of  tow. 

Limited  in  The  Coleman,  1  Brown,  459,  Fed.  Cas.  2981,  holding  both 
tug  and  tow  liable  where  tug  was  unseaworthy;  The  City  of  Alexandria, 
31  Fed.  430,  holding  tow  liable  for  half  damages  where  she  failed  to 
whistle  in  fog.  • 

Distinguished  in  Sun  Mutual  Ins.  Co.  v.  Mississippi  Valley  Transp.  Co., 
5  McCrary,  479,  17  Fed.  921,  holding  tow  liable  as  common  carrier  to  in- 
surer of  cargo;  The  Doris  Eckhoff,  32  Fed.  559,  holding  tow  liable  to  third 
party  with  tug  imder  circumstances;  The  Express,  46  Fed.  861,  863,  hold- 
ing tow  jointly  liable  with  tug;  Arctic  Fire  Ins.  Co.  v.  Austin,  69  N.  Y. 
479,  25  Am«  Bep.  227,  holding  owners  of  tug  not  liable,  under  facts. 

Liability  for  injury  caused  by  towed  vessel.    Note,  25  Am.  Dec.  354. 
Liability  of  tow  for  collision  with  another  vesseL    Note,  19  Ann.  Gas. 

S02. 
Liability  of  vessels  and  their  owners  for  injuries  caused  by  collision. 

Note,  45  Am.  Dec.  54. 

Vessels  engaged  In  commerce  are  held  liable  for  damage  occasioned  by 
collision,  on  account  of  complicity,  direct  or  indirect,  of  tlie  owners,  but  no 
Bucb  consequences  attach  unless  tlie  person  committing  tlie  fault  stands  in. 
relation  of  agent  to  the  owners. 

Approved  in  The  Clarita,  23  Wall.  11,  23  L.  Ed.  149  (affirming  5  Ben. 
375,  Fed.  Cas.  2788),  holding  tug  liable  for  collision  where  her  master  and 
crew  controlled  also  the  tow;  Homer  Ramsdell  Transp.  Co.  v.  Compagnie 
etc.,  63  Fed.  852,  reviewing  cases  and  holding  owners  not  liable  for  damage 
caused  by  fault  of  compulsory  pilot;  The  Belfast,  7  Wall.  643,  19  K  Ed.^ 
271,  holding  that  State  court  had  no  jurisdiction  to  enforce  maritime  lien ; 
dissenting  opinion  in  Brady  v.  Jefferson,  5  Houst.  88,  majority  holding 
owners  of  tug  liable  for  damage  caused  through  negligence  of  tow 's  crew. 

Distinguished  in  Sun  etc.  Ins.  Co.  v.  Mississippi  etc,  Co.,  5  McCrary, 
479, 17  Fed.  921,  holding  tow  liable,  to  insurer  of  cargo,  as  common  car- 
rier. 

As  the  contract  for  the  service  is,  in  legal  contemplation,  made  with  the 
ownen  of  the  tug,  though  negotiated  with  the  master,  the  owners  of  a  tow 
do  not  thereby  necessarily  constitute  the  master  and  crew  of  the  tug  their 

agents. 

Approved  in  The  Clarita,  23  Wall.  11,  28  L.  Ed.  149,  holding  tug  re- 
sponsible f  or.coUifiion  of  its  tow  with  another  vessel ;  The  J.  P.  Donaldson, 
167  U.  S.  604,  42  L.  Ed.  295,  17  Sup.  Ct.  953,  holding  master  of  tug  was 
Qot,  within  law  of  general  average,  representing  owners  of  tow ;  The  Ala- 
^ftma,  1  Ben.  486,  Fed.  Cas.  122,  holding  innocent  tow  was  not,  by  tug  '8 
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iiegligence,  preduded  from  recovering;  Jackson  y.  Easton,  7  Ben.  193, 
Fed.  Cas.  7134,  holding  owner  of  chartered  tow  not  liable  for  fault  of  tug, 
though  hired  by  him;  The  Swallow,  8  Ben.  225,  Fed.  Cas.  13,663,  holding 
tow  not  liable,  under  the  circumstances,  for  collision  through  fault  of 
tug;  The  Belknap,  2  Lbw.  285,  Fed.  Ca*  1244,  holding  burden  was  on 
tug  to  show  that  tow  caused  the  collision;  The  Charles  Allen,  11  Fed.  321, 
holding,  where  tug  had  two  tows,  she  was  servant  of  neither;  The  Allie 
&  Evie,  24  Fed.  747,  holding  that  ^officers  of  tow  did  not  become  servants 
of  pilot  of  tug;  The  Galatea,  92  U.  S.  439,  23  L.  Ed.  727,  where,  under  the 
facts,  the  vessel  colliding  with  the  tow  was  held  liable. 

Who  is  an  independent  contractor.    Note,  19  Ann.  Gas.  26. 
Who  are  independent  contractors.    Note,  65  L.  B.  A.  478. 

If  wrongful  act  is  done  by  party  charged,  or  by  one  toward  whom. he  bore 
tbe  relation  of  principal,  he  is  liable;  but  liability  ceases  with  the  relatioiit 
unless  the  act  was  done  or  occasioned  by  party  charged. 

Approved  in  Jackson  v.  Easton,  7  Ben.  193,  Fed.  Cas.  7134,  holding 
owner  of  chartered  vessel  not  liable  for  fault  of  tug  he  had,  hired  to  tow 
her. 

Miscellaneous.  Cited  as  to  requirement  of  lookout  in  The  J.  W.  Ever- 
man,  2  Hughes,  20,  Fed.  Cas.  7591.  Cited  erroneously  in  opinion  of  lower 
court,  quoted  in  Cottle  v.  Spitzer,  65  Cal.  458,  52  Am.  Bep.  307,  4  Pac.  437. 

24  How.  125-131.  16  L.  Ed.  609,  PALMEB  v.  UNITED  STATES. 

Testimony  of  tHe  late  officers  of  the  Mexican  government,  In  California, 
cannot  be  received  to  supply  or  contradict  tbe  public  records,  or  to  establisli 
a  title  of  wbicb  there  is  no  trace  to  be  found  in  public  archives. 

Approved  in  United  States  v.  Ortiz,  176  U.  S.  427,  44  L.  Ed.  531,  20 
Sup.  Ct.  468,  holding  applicant  for  confirmation  of  private  land  claims 
has  burden  of  proving  existence,  regularity  and  archive  record  of  grant 
and  his  connection  therewith;  United  States  v.  Castro,  24  How.  351,  16 
L.  Ed.  661,  holding  an  unrecorded  grant  insufficient  to  support  title; 
Romero  v.  United  States,  1  Wall.  745,  17  L.  Ed.  633,  refusing  to  confirm  a 
Mexican  grant,  there  being  no  record  evidence  of  title;  Bouldin  v.  Phelps, 
12  Sawy.  327,  30  Fed.  569,  holding  unrecorded  written  evidence  of  grant 
insufficient;  dissenting  opinion  in  United  States  v.  Castillero,  2  Black,  353, 
17  L.  Ed.  442,  majority  holding  mining  claim  invalid  for  want  of  registry. 

24  How.  131-132,  16  L.  Ed.  611,  UNITED  STATES  T.  GHANA. 

Not  cited. 

24  How.  132-147,  16  L.  Ed.  641,  HAIiL  T.  IPAFIN. 

Not  citied. 
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24  How.  U7-158,  16  It.  Ed.  612,  EBEBLT  ▼.  MOOBC 

Jniifldlction  to  rapeiinteiLd  all  tlie  tuIoiui  steps  In  ft  cftuse  lifts  been  con- 
ferred ^pon  tbe  Federal  courts,  In  plenftry  form,  ftnd  District  Coort  will  not  be 
controlled  in  ezerdse  of  tbls  power  In  permitting  witbdrawal  of  pleas  in  bar 
for  purpose  of  pleading  to  Jurisdiction. 

Approved  in  Loeb  v.  Eastman  Kodak  Co.,  183  Fed.  710, 106  C.  C.  A.  142, 
holding  it  within  discretion  of  court  to  permit  withdrawal  of  plea  and 
file  demurrer,  also  to  grant  or  refuse  leave  to  file  amended  statement; 
In  re  Glass,  119  Fed.  511,  holding  specifications  opposing  bankrupt's  dis- 
charge, though  entirely  defective,  may  be  amended  at  discretion  of  court; 
Desert  King  Min.  Co.  v.  Wedekind,  HO  Fed.  877,  holding  objection  to 
jurisdiction  for  reason  apparent  on  f^e  of  bill 'must  be  takeh  by  special 
plea  and  cannot  be  raised  by  motion ;  Chunn  v.  City  etc.  Ry.,  23  App.  D.  C. 
562,  holding  grant  or  refusal  of  leave  to  amend  is  not  reviewable  on  ap- 
peal; Speigle  V.  Meredith,  4  Biss.  126,  Fed.  Cas.  13,227,  holding,  where 
it  depended  on  citizenship,  jurisdiction  was  not  conferred  by  defendant's 
appearance;  Wittemore  v.  Malcomson,  28  Fed.  606,  allowing  defendant 
to  amend,  by  placing  plea  in  abatement  first;  United  States  v.  American 
Bell  Tel.  Co.,  49  Fed.  717,  allowing  defendant  to  withdraw  general  answer 
and  file  plea  and  answer;  dissenting  opinion  in  McKinstry  v.  Tuscaloosa, 
172  Ala.  358,  54  South.  633,  majority  holding  accused  proceeding  to  trial 
for  violation  of  municipal  ordinance  without  demandii^  written  complaint 
of  nature  and  character  of  accusation  waives  right  thereto. 

WHere  attempt  is  made  by  false  affidavit  on  which  motion  is  founded  to 
confer  jurisdiction  to  wlilch  coort  was  not  entitled,  it  is  contempt  of  court  for 
wliicb  an  connected  therewith  are  punishable. 

Approved  in  In  re  Riggsbee,  151  Fed.  704,  arguendo. 

24  How.  159-164,  16  L.  Ed.  596,  ITTOH  ▼.  OBEIOHTON. 

Federal  courts  have  jurisdiction  at  common  law  and  in  chancery,  and  when 
snch  jurisdiction  may  be  appropriately  exercised,  there  being  no  objection  to 
dtixenship  of  parties,  they  have  jurisdiction. 

Approved  in  H.  B.  Claflin  Co.  v.  Furtick,  119  Fed.  433,  upholding  Federal 
equity  jurisdiction  of  foreclosure  of  chattels  mortgage,  though  mortgagee 
had  right  under  State  statute  to  take  possession  of  and  sell  property  on 
condition  broken ;.  Holmes  v.  Oregon  etc.  R.  Co.,  6  Sawy.  273,  5  Fed.  85, 
holding  that  Federal  court  had  jurisdiction  to  enforce  a  right  to  damages 
given  by  State  statute;  Goldsmith  v.  Gilliland,  10  Sawy.  609,  22  Fed.  866, 
where,  there  being  diversity  of  citizenship.  Federal  court  entertained  '  *  bill 
of  peace"  under  State  statute;  GOshorn  v.  Alexander,  2  Bond,  162,  Fed. 
Cas.  5030,  entertaining  action,  under  State  statute,  making  widow  and 
heirs  liable  for  debts  of  deceased ;  Sprague  Mfg.  Co.  v.  Hoyt,  29  Fed.  428, 
whe^e  Federal  court  made  decree  vesting  title  to  real  estate,  under  State 
statute;  Wyman  v.  Mathews,  53. Fed.  680,  taking  jurisdiction  of  suit  to 
enforce  trust  and  distribute  a  fund  created  under  local  statute;  Prentice 
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V.  Dulnth  Storage  etc.  Co.,  58  Fe*d  442,  7  C.  C.  A.  293,  sustaining  bill  6f 
peace  by  one  out  of  possession;  Van  Sickle  v.  Belknap,  129  Ind.  558,  28 
N.  E.  305,  holding  where  legislature  gives  a  right  without  remedy,  appro- 
priate existing  remedy  will  be  administered. 

Distinguished  in  United  States  v.  Swan,  65  Fed.  652,  13  C.  C.  A.  77, 
where  Federal  court  of  equity  would  not  grant  remedy  by  garnishment. 

What  constitutes  multifariousness  must  be  determined  by  the  circum- 
stances of  the  case,  and  the  court  must  exercise  a  sound  discretion  on  the 
subjeqt. 

Approved  in  Bunnel  v.  Stoddard,  4  Fed.  Cas.  682,  bill  not  multifarious 
when  parties  claimed  under  common  source  of  title,  and  complained  of 
joint  wrong;  Fitchett  v.  Blows,  74  Fed.  49,  20  C.  C.  A.  286,  holding  not 
multifarious  a  bill  to  foreclose  four  separate  mortgages;  Edwards  v.  Sar- 
tor, 1  S.  C.  270,  bill  wsLS  not  multifarious  where  complete  disposition  could 
not  be  made  without  all  parties  before  court;  Barney  v.  Latham,  103  U.  S. 
215,  26  L.  Ed.  518,  holding  that  State  court  should  not  disregard  petition 
for  removal,  because  complaint  is  multifarious. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  267. 

24  How.  164-168,  16  L.  Ed.  639,  PHILUPS  ▼.  PAGE. 

Patents  may  be  sustained  where  particular  changes  in  construction  of  old 
machine  ad&pt  it  to  a  new  use,  and  one  to  which  old  had  not  and  could  not 
have  been  applied. 

Approved  in  Seymour  v.  Osborne,  11  Wall.  548,  20  L.  Ed.  40,  sustaining 
validity  of  patents  for  harvester;  Bray  v.  Hartshorn,  1  Cliff.  542,  Fed. 
Cas.  1820,  patent  of  device  for  balancing  spring  curtain-roller. 

Application  of  an  old  organisation  to  a  new  use,  as  of  a  certain  kind  of 
circular  saw  to  the  sawing  of  ordinary  logs,  is  not  a  patentable  subject. 

Approved  in  Weir  Frog  Co.  v.  Porter,  206  Fed.  674,  124  C.  C.  A.  470, 
holding  use  of  prior  device  which  by  adjusting  weight  puts  it  to  new  use 
does  not  constitute  invention;  Pennsylvania  R.  R.  v.  Locomotive  Engine 
Safety  Truck  Co.,  110  U.  S.  494,  28  L.  Ed.  228,  4  Sup.  Ct.  222,  refusing 
patent  of  application  of  railroad  truck,  swiveling  upon  kingbolt,  to  for- 
ward truck  of  engine;  Morris  v.  McMillin,  112  U.  S.  249,  28  L.  Ed.  704, 
5  Sup.  Ct.  221,  holding  void  patent  covering  only  application  of  auxiliary 
engine  to  a  capstan  instead  of  a  windlass;  Union  Gas-Engine  Co.  v.  Doak, 
88  Fed.  90,  holding  void  patent  for  application  of  electric  sparking  device 
to  explosive  chamber  of  gas  engine;  Bray  v.  Hartshorn,  1  Cliff.  541,  Fed. 
Cas.  1820,  holding  new  combination  for  spring  curtain-roller  patentable. 

Distinguished  in  Gottfried  v.  Phillips  Best  Brewing  Co.,  10  Fed.  Cas.  854, 
holding  specifications  sufficiently  definite  describing  mechanism  for  appli- 
cation of  heated  air  to  interior  of  casks. 


401  ALMY  V.  STATE  OF  CALIFORNIA.    24  How.  ie9-17S 

ImiiroTement  of  old  oxganUatlon,  in  order  to  reach  inTention,  must  be  ft 
new  device,  by  wliich  new  remits  are  produced. 

Approved  in  Union  Paper-Collar  Co.  v.  Van  Dusen,  23  Wall.  563,  23 
L.  Ed.  ISS,  holding  that  there  was  no  new  device  in  the  manufacture 
of  paper  collar  produced;  Dunbar  v.  Myers,  94  U.  S.  198,  24  L.  Ed.  38, 
holding  use  of  deflecting  plates  on  circular  saw  not  patentable;  Slawson 
V.  Grand  Street  R.  R.  Co.,  107  U.  S.  653,  27  L.  Ed.  577,  2  Sup.  Ct.  667, 
holding  unpatentable  contrivance  for  inserting  glass  panel  in  fare-box ; 
King  V.  Gallun,  109  U.  S.  102,  27  L.  Ed.  871,  3  Sup.  Ct.  87,  holding  patent 
of  device  for  bundling  plasterers'  hair  void;  Milligan  &  Higgins  Glue  Co. 
V.  Upton,  4  Cliff.  251,  Fed.  Cas.  9607,  holding  reduction  of  glue  to  small 
particles  does  not  involve  exercise  of  invention;  Alcott  v.  Young,  16 
Blatchf.  138,  Fed.  Cas.  149,  holding  patent  for  "a  new  and  useful  im- 
proved kindling-wood"  void  for  want  of  novelty;  Leonard  v.  Lovell,  29 
Fed.  314,  holding  invalid  patent  for  removable  wall  in  refrigerator ;  Filley 
V.  Littlefield  Stove  Co.,  30  Fed.  436,  holding  that  there  can  be  no  inven- 
tion in  placing  large  raster  where  there  had  previously  been  a  small  one. 

Specifications  of  patents  must  distinguish  new  from  old.    Note,  31 
Am.  Dec.  205. 

Patent  law  reauirlng  notice  to  plalntlfl  of  names  and  residences  of  those 
try  whom  defendant  intends  to  prove  prevlons  invention,  knowledge  or  use  of 
tiling  patented,  does  not  require  notice  of  time  when  the  persons  possessed  such 
knowledge. 

Approved  in  Wise  v.  Allis,  9  Wall.  740,  19  L.  Ed.  786,  holding  notice 
giving  names  and  residences  sufficient;  Judson  v.  Bradford,  14  Fed.  Cas. 
9,  rejecting  evidence  where  no  notice  was  given;  Blanchard  v.  Putnam, 
8  Wall.  428,  19  L.  Ed.  4S6,  holding  failure  to  give  any  notice  at  all  fatal 
to  defense;  Planing  Machine  Co.  v.  Keith,  101  U.  S.  492,  25  L.  Ed.  944, 
holding  that  objection  to  testimony  for  want  of  proper  notice  was  taken 
too  late. 

24  How.  169-175,  16  L.  Ed.  644,  ALHY  T.  STATE  OF  OALIFOBNIA. 

Bill  of  lading  is  invariably  associated  with  every  cargo  of  merchandise 
Oizported  to  f oreigo  country,  and  duty  npoi^i  such  bill  is,  in  substance,  a  duty 
upon  article  exported. 

Approved  in  United  States  v.  Hvoslef,  237  U.  S.  14,  Ann.  Gas.  1916A, 
286,  59  L.  Ed.  819,  35  Sup.  Ct.  459,  holding  where  charter-party  is  bill  of 
lading  on  entire  cargo,  tax  on  charter-party  is  in  substance  tax  on  exports, 
and,  if  on  charter-party  exclusively  for  foreign  ports,  is  invalid;  Hipolite 
Egg  Co.  V.  United  States,  220  U.  S.  56,  55  L.  Ed.  367,  31  Sup.  Ct.  364, 
holding  seizure  and  condemnation  of  prohibited  articles  in  interstate  com- 
merce at  point  of  destination  in  unbroken  packages  is  an  appropriate 
means  to  enforce  pure  food  and  drug  act;  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  32,  54  L.  Ed.  368,  30  Sup.  Ct.  190,  holding  Kansas  statute 
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requiring  telegraph  company  to  pay  certain  per  cent  upon  capital  and 
interests  within  and  outside  State  is  void;  Selliger  v.  Kentucky,  213  U.  S. 
207,  53  L.  Ed.  765,  29  Sup.  Ct.  449,  State  cannot  tax  German  warehouse 
receipts,  valuing  them  at  value  of  whisky  they  represent,  where  it  can- 
not tax  whisky  itself;  Fairbank  v.  United  States,  181  U.  S.  293,  304,  45 
L.  Ed.  867,  871,  21  Sup.  Ct.  652,  657,  holding  void  30  Stat.  448,  c.  448,  §  6, 
imposing  stamp  tax  on  foreign  bills  of  lading;  United  States  v.  Albert 
Steinfeld  &  Co.,  209  Fed.  909,  holding  indictment  charging  shipment  of 
munitions  of  war  frdm  Connecticut  to  Tucson,  Arizona,  to  be  there 
transshipped  to  State  of  Sonora,  Mexico,  merely  chained  an  intent  ~to 
violate  law,  and  was  therefore  fatally  defective;  United  States  v.  Phelps- 
Dodge  Merc.  Co.,  209  Fed.  913,  and  Wheeler  v.  Weightman,  96  Kan.  67, 
L.  R.  A.  1916A,  846,  149  Pac.  984,  both  holding  Kansas  act  relating  to 
registration  fees  and  taxation  of  real  estate  mortgages  is  in  contravention 
of  Constitution  requiring  uniform  and  equal  rate  of  taxation,  and  conse- 
quently is  void;  Armour  Packing  Co.  v.  United  States,  153  Fed.  13, 
14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  holding  that  rebate  or  concession 
from  part  of  single  rate  whereby  property  is  transported  at  les^  than  es- 
tablished rate,  renders  all  transportation  thereunder  illegal;  Mosely  v. 
State,  115  Tenn.  57,  86  S.  W.  716,  interest  on  government  bonds  is  not 
taxable  immediately  on  being  paid  into  hands  of  bondholder;  Pollock  v. 
Farmers'  Loan  etc.  Co.,  157  U.  S.  582,  591,  89  L.  Ed.  819,  823,  15  Sup.  Ct. 

690,  693,  holding  that  tax  on  income  froQi  real  estate  is  a  tax  on  the  real 
estate;  People  v.  Raymond,  34  Cal.  499,  holding  that  tax  to  be  paid  by 
agent,  shipper  or  captain  was  intended  to  be  tax  on  contract  of  passage; 
State  Treasurer  v.  Philadelphia  etc.  R.  R.  Co.,  4  Houst.  197,  holding  that 
tax  on  passengers  to  be  collected  from  carrier  is  equivalent  to  direct  tax 
on  passengers;  Erie  Ry.  Co.  v.  State,  31  N.  J.  L.  541,  86  Am.  Dec.  235, 
holding  tax  upon  business  of  a  foreign  transportation  company  is  a  tax 
upon  articles  transported;  Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  342, 
42  L.  R.  A.  860,  4i  Atl.  852,  holding  franchise  tax  is  equivalent  to  tax  upon 
property  of  corporation. 

Distinguished  in  dissenting  opinions  in  Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  157  U.  S.  646,  39  L.  Ed.  842,  15  Sup.  Ct.  714,  and  158  U.  S.  665, 

691,  39  L.  Ed.  1135,  1144,  15  Sup.  Ct.  931,  941,  majority  holding  tax  upon 
income  from  land  to  be  direct  tax  upon  land  itself. 

Calif omia  statute  imposing  stamp  tax  on  bills  of  lading  for  transportation 
of  gold  or  silver  to  any  place  witbout  the  State  is  an  export  tax,  and  uncon- 
stitntionaL 

Approved  in  United  States  v.  Cl^avez,  228  U.  S.  530,  57  L.  Ed.  951,  33 
Sup.  Ct.  595,  holding  under  joint  resolution  prohibiting  exportation  of 
munitions  of  war,  word ''export  "refers  to  any  shipment  whether  there  was 
a  landing  of  it  or  not ;  Lottery  Case,  188  U.  S.  349,  47  L.  Ed.  498,  23  Sup. 
Ct.  324,  holding  carriage  of  lottery  tickets  from  one  State  to  another  being 
interstate  commerce  may  be  prohibited  by  Congress;  Fairbank  v.  United 
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States,  181  U.  S.  297,  45  L.  EcL  868,  21  Sap.  Ct.  654,  holding  void  30  Stat. 
448,  c.  448,  §  6,  imposing  stamp  tax  on  foreign  bills  of  lading;  Thames  & 
Mersey  Marine  Ins.  Co.  v.  United  States,  217  Fed.  684,  holding  war  reve- 
nue act  providing  stamp  duty  on  policies  of  insurance,  in  so  far  as  it 
imposed  tax  on  policies  of  marine  insurance,  was  not  in  violation  of  Con- 
stitution;  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed. 
797,  holding  statute  of  Alabama  which  provides  that  bringing  suit  in 
Federal  court  by  foreign  corporation  shidl  ipso  facto  forfeit  its  rights 
to  do  business  in  that  State  ^s  unconstitutional;  Reille  v.  United  States, 
106  Fed.  901,  46  C.  C.  A.  25,  upholding  act  of  March  2,  1895,  punishing 
carrying  of  lottery  tickets  from  one  State  to  another;  State  v.  Illinois 
Cent.  R.  Co.,  246  111.  212,  92  N.  E.  826,  holding  charter  of  railroad  com- 
pany was  contract  between  company  and  State,  and  its  provisions  with 
reference  to  percentage  of  revenue  to  be  paid  State  in  lieu  of  taxes  were 
valid;  Low  v.  Austin,  13  Wall.  34,  20  L.  Ed.  519,  holding  imported  mer- 
chandise remaining  in  original  cases  in  hands  of  importer  not  subject  to 
State  taxation;  Reading  R.  R.  Co.  v.  Pennsylvania,  15  Wall.  280,  21  L.  Ed. 
163,  holding  statute  unconstitutional  so  far  as  it  imposes  a  tax  upon  freight 
other  than  that  transported  within  the  State;  Pickard  v.  Pullman  South- 
em  Car  Co.,  117  U.  S.  48,  29  L.  Ed.  790,  6  Sup.  Ct.  635,  and  Pullman  So. 
Car  Co.  V.  Nolan,  22  Fed.  280,  holding  that  State  could  not  impose  privi- 
l^e  tax  on  sleeping-cars  of  foreign  corporation  used  by  a  domestic  com- 
pany; Leloup  V.  Port  of  Mobile,  127  U.  S.  647,  82  L.  Ed.  314,  8  Sup.  Ct. 
1383,  holding  that  State  cannot  exact  license  tax  from  telegraph  company 
doing  interstate  business;  Minot  v.  Philadelphia  etc.  R.  R.  Co.,  2  Abb. 
(U.  S.)  343,  Fed.  Cas.  9645,  holding  State  tax  on  means  of  transportation 
passing  through  State  void;  St.  Louis  v.  Western  Union  Tel.  Co.,  39  Fed. 
60,  municipal  tax  upon  interstate  telegraph  company;  Brumagim  v.  Tillin- 
ghast,  18  Cal.  268,  79  Am.  Dec.  178,  reaffirming  principal  case  as  to  similar 
act ;  lin  Sing  v.  -  Washburn,  20  Cal.  *  580,  holding  act  taxitfg  Chinese  in 
California  void;  Carson  River  Lumbering  Co.  v.  Patterson,  33  Cal.  340, 
holding  State  could  not  levy  toll  for  floating  lumber  down  river  into 
another  State;  People  v.  Raymond,  34  Cal.  498,  applying  rule  where  act 
imposed  stamp  tax  upon  contracts  of  passage  for  foreign  ports;  Blount 
V.  Munroe,  60  Ga.  64,  66,  holding  collector  could  not  tax  timber  about 
to  be  exported  to  England;  Council  Bluffs  v.  Kansas  City  etc.  R.  R.  Co., 
45  Iowa,  349,  24  Am.  Bep.  779,  holding  statute  inoperative  attempting  to 
regal  ate  (transfer  of  cars  at  Council  Bluffs ;  Louisiana  v.  xCennedy  &  Co., 
19  La.  Ann.  427,  holding  State  could  not  tax  gross  receipts  from  sales 
of  consignments  belonging  to  foreign  shipper;  Higgins  v.  Rinker,  47  Tex. 
390,  holding  further  that  State  could  not  tax  spirituous  liquors  not  the 
product  of  the  State ;  Trademark  Cases,  100  U.  S.  95,  25  L.  Ed.  552,  hold- 
ing acts  of  Congress  void  attempting  to  regulate  use  of  trademarks  within 
a  State;  Lacey  v.  Pahner,  93  Va.  171,  57  Am.  St  Bep.  808,  81L.  B.  A.  826, 
24  S.  £.  933,  holding  State  has  power  to  declare  it  an  offense  to  forward 
money  by  telegraph  to  be  wagered  on  hor8e-2:ace  in  another  State;  Com- 
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monwealth  v.  Philadelphia  etc.  R.  R.  Co.,  62  Pa.  St.  299,  1  Am.  Bep.  411, 
but  snstaining  tonnage  taxes  on  internal  business  of  State;  dissenting 
opinion  in  Walcott  v.  People,  17  Mich.  94,  majority  sustaining  validity 
of  act  imposing  tax  on  gross  receipts  of  express  companies  from  business 
within  State. 

Distinguished  in  Dooley  v.  United  States,  183  F.  S.  160,  161,  48  L.  Ed. 
132,  133,  22  Sup.  Ct.  66,  upholding  Foraker  act,  imposing  duties  upon 
goods  imported  into  Porto  Rico;  United  States  v.  Thomas,  115  Fed.  209, 
holding  War  Revenue  Act  of  1898,  Schedule  A,  §  26,  requiring^  stamps 
on  memoranda  of  sale  of  shares  of  stock  is  not  a  direct  tax;  dissenting 
opinion  in  Fairbank  v.  United  States,  181  U.  S.  315,  45  L.  Ed.  876,  21  Sup. 
Ct.  661,  majority  holding  void  30  Stat.  448,  c.  448,  §  6,  imposing  stamp  tax 
on  -foreign  bills  pf  lading;  Waring  v.  Mayor,  8  Wall.  122,  19  L.  Bd.  346, 
holding  purchaser  of  original  packages  from  importer  is  not  shielded 
from  State  tax;  Woodruff  v.  Parham,  8  Wall.  137,  19  L.  Ed.  386,  holding 
State  may  tax  sales  of  produce  of  sister  States  brought  within  its  borders ; 
Pace  V.  Burgess,  92  U.  S.  376,  23  L.  Ed.  659,  holding  tax  on  manufactured 
tobacco  intended  for  exportation  was  not  within  constitutional  prohibi- 
tion; Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  541,  24  L.  Ed.  152,  holding 
State  has  power  to  determine  upon  what  terms  a  foreign  insurance  com- 
pany shall  do  business  within  State;  C.  N.  Nelson  Lumber  Co.  v.  Loraine, 
22  Fed.  57,  holding  logs  cut  and  banked  in  river  ready  for  shipment  could 
be  taxed  by  State,  the  situs  not  being  changed;  Keokuk  v.  Keokuk  etc. 
Packet  Co.,  ,45  Iowa,  208,  holding  city  may  authorize  collection  of  wharf- 
age free  for  use  of  its  own  wharves;  State  v.  Delaware  etc.  R.  R.  Co., 
30  N.  J.  L.  479,  holding  valid,  act  levying  tax  on  income  of  foreign  corpo- 
ration from  business  done  within  the  State;  Insurance  Co.  of  N.  A.  v. 
Commonwealth,  87  Pa.  St.  181,  30  Am.  Rep.  354,  holding  State  may  tax 
business  of  domestic  insurance  company,  as  evidenced  by  premiums  re- 
ceived from  Wl  sources;  Southern  Express  Co.  v.  Hood.  15  Rich.  78,  94 
Am.  Dec.  144,  sustaining  validity  of  tax  on  gross  incomes  of  express 
company. 

Criticised  in  Hinson  v.  Lott,  40  Ala.  134,  137,  139,  l4l,  holding  articles 
brought  from  one  State  into  another  are  not  imports,  and  sale  may  be 
taxed  by  latter  State. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 

27  Am.  S|.  Rep.  563. 
Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  660. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Underwood  v.  McVeigh, 
131  U.  S.  cxxii,  Appx.,  21  L.  Ed.  954,  as  an  example  of  writ  of  error  directed 
to  subordinate  court  of  State. 

24  How.  176-179,  16  L.  Ed.  730,  MEEHAN  T.  FOBSTTH. 

Patent  to  land  claimed  by  one  party  under  Peoria  village  lota  acts  of  1820, 
1823,  Issued  to  another  party  before  survey  under  those  nets,  is  a  fee  simple 
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on  its  face,  and  poueaslon  under  it  is  advene  to  tliat  of  claimant  under  said 
acts. 

Approved  in  Gregg  v.  Forsyth,  24  How.  182,  16  L.  Ed.  733,  and  Gre^  v. 
Tesson,  1  Black,  153,  17  L.  Ed.  75,  holding  possession  under  such  patent 
adverse;  Kellogg  v.  Forsyth,  2  Black,  573,  17  L.  Ed.  256,  to  same  effect; 
Cameron  v.  United  States,  148  U.  S.  308,  87  L.  Ed.  462,  13  Sup.  Ct.  598, 
holding  possession  under  Mexican  expediente  established  color  of  title. 

Limited  in  Dredge  v.  Forsyth,  2  Black,  568,  17  L.  E(Ji.  255,  holding  pat- 
entee's right  subject  to  that  of  claimant  whjere  no  question  of  adverse  pos- 
session; Silver  Bow  Min.  etc.  Co.  v.  Clark,  5  Mont.  419,  420,  5  Pac.  578, 
579,  holding  patent  of  town  site  did  not  aflect  previous  mining  location. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  R.  A.  (N.  8.)  1256. 

Saving  clanse  in  patents  to  lands  claimed  under  act  of  1823  is  designed 
merely  to  exonerate  United  States  from  claim  of  patentee,  and  does  not  create 
a  fiduciary  relation  between  patentee  and  claimant  nnder  that  act. 

Approved  in  Gregg  v.  Forsyth,  24  How.  182,  16  L.  EdL  738,  and  Gregg  v. 
Tesson,  1  Black,  153, 17  L.  Ed.  75,  holding  possession  under  such  patent  ad- 
verse; Dredge  v.  Forsyth,  2  Black,  570,  17  L.  Ed.  255,  and  Kellogg  v. 
Forsyth,  2  Black,  573,  17  L.  Ed.  256,  to  same  effect. 

Distinguished  in  Silver  Bow  Min.  etc.  Co.  v.  Clark,  5  Mont.  419,  420,  5 
Pac.  578,  579,  and  King  v.  Thomas,  6  Mont.  413, 12  Pac.  867,  holding  patent 
of  town  site  did  not  affect  previous  mining  location. 

24  How.  179-183,  16  Z«.  Ed.  731,  OBEOG  V.  FOBS7TH. 

Volnmes  of  American  State  Papers,  pnblislied  by  order  of  Senate,  and  re- 
vised by  its  secretary,  are  admissible  without  furtber  proof. 

Approved  in  Dredge  v.  Forsyth,  2  Black,  568,  17  L.  Ed.  255,  holding  that 
lower  court  rightly  admitted  these  volumes;  Post  v.  Supervisors,  105  U.  S. 
671,  26  L.  Ed.  1206,  admitting  certified  copies  of  journals  of  legislature; 
Kirby  v.  Lewis,  39  Fed.  77,  where  court  consulted  public  documents  of  its 
own  motion ;  McCall  v.  United  States,  1  Dak.  Ter.  313,  46  N.  W.  610,  ad- 
mitting certain  public  engineer's  reports  and  maps;  Whiton  v.  Albany  City 
Ins.  Co.,  109  Mass.  30,  admitting  a  volume  of  public  documents,  printed  by 
authV)rity  of  Senate;  dissenting  opinion  in  People  v.  McKinney,  10  Mich. 
106,  majority  holding  admissible  reports  of  State  treasurer,  published 
under  authority. 

Printed  copies  of  public  documents  as  evidence.    Note,  11  E.  B.  0.  517. 

WHere  it  appears  that  a  deed,  regularly  recorded,  has  been  lost,  and  there 
are  no  snspidoos  circumitances,  a  certified  copy  from  the  public  records  is 

Approved  in  Post  v.  Supervisors,  105  U.  S.  671,  26  L.  Ed.  1206,  admitting 
certified  copies  of  journals  of  legislature. 
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Where  record  In  partition  suit  and  deed  of  sale  are  introdnced  in  evidence 
as  mnniments  of  title,  strangers  to  tbat  proceeding,  against  wbom  it  is  placed 
in  evidence,  cannot  be  allowed  to  object  to  a  result  of  wbich  the  parties  to  the 
decree  do  not  complain. 

Approved  in  Dredge  v.  Forsyth,  2  Black,  570,  17  L.  Ed.  255,  admitting 
same  evidence  on  authority  of  principal  case ;  Secrist  v.  Green,  3  Wall.  751, 
18  L.  Ed.  155,  admitting  record  of  partition  suit,  no  want  of  jurisdiction 
being  shown ;  Compton  v.  Jesup,  68  Fed.  300,  15  C.  C.  A.  397,  holding  that 
prior  mortgagee  could  not  object  to  decree  binding  mortgagor  as  to  equity 
of  redemption ;  Wells  V.  Francis,  7  Colo.  418,  4  Pac.  52,  Iwlding  decree  ad- 
missible as  prerequisite  to  sheriff's  deed  under  it;  Lathrop  v.  American 
Emigrant  Co.,  41  Iowa,  549,  holding  plaintiff  in  action  to  establish  title 
could  not  set  up  defects  in  defendant's  title;  Newman  v.  Home  Ins.  Co.,  20 
Minn.  427,  holding  insurer  not  proper  party  to  action  to  reform  mortgage 
on  insured  property. 

Limited  in  Connell  v.  Galligher,  36  Neb.  755,  55  N.  W.  231,  holding  de- 
cree in  action  to  cure  defect  in  acknowledgment  effective  only  between 
parties. 

Saving  dause  in  patents  to  land  claimed  under  the  Peoria  village  lota  act 
of  1823  (3  Stats,  at  Large,  786)  created  no  fiduciary  relation  between  claimant 
under  that  act  and  prior  patentee,  and  posseesion  under  such  patent  is  adverse. 

Approved  in  Gregg  v.  Tesson,  1  Black,  153,  17  L.  Ed.  75,  holding  posses- 
sion under  such  patent  adverse;  Cameron  v.  United  States,  148  U.  S.  308, 
37  L.  Ed.  462, 13  Sup.  Ct.  598,  holding  possession  under  Mexican  expediente 
to  be  under  color  of  title. 

Distinguished  in  Silver  Bow  Min.  etc.  Co.  v.  Clark,  5  Mont.  419,  5  Pao. 
578,  holding  town-site  patent  did  not  affect  previous  mining  location. 

Possession  by  tenant  secures  to  landlord  the  protection  of  the  lUlnoia  stat- 
ute of  limitatfbns,  and  this  protection  is  not  confined  to  particular  close  npoa 
which  claimant  resides. 

Approved  in  Dredge  v.  Forsyth,  2  Black,  571,  17  L.  Ed.  266,  holding  ad- 
verse possession  established  under  same  circumstances  as  principal  case. 

24  How.  183-186,  16  L.  Ed.  783,  BALIiANCE  v.  FOBSYTH. 

Party  cannot,  by  bill  to  enjoin  execution,  appeal  from  the  Judgment  of 
Circuit  Court  and  Supreme  Court  to  a  Court  of  Chancery,  upon  the  relatiTe 
merit  of  legal  titles,  involved  in  the  controversy  they  had  adjudicated. 

Approved  in  Lovell  v.  Cragin,  136  U.  S.  151,  84  L.  Ed.  379,  10  Sup.  Ct. 
1031,  dismissing  cross-bill  where  same  facts  had  been  adjudicated  between 
same  parties ;  Clemens  v.  Clemens,  37  N.  Y.  74,  holding  judgment  in  parti- 
tion suit  conclusive  on  parties  and  their  pnvies ;  dissenting  opinion  in  John- 
son V.  St.  Louis  etc.  Ry.  Co.,  141  U.  S.  613,  35  L.  Ed.  878,  12  Sup.  Ct.  127, 
majority  holding  facts  to  be  distinguishable  from  principal  case. 
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Distinguished  in  Johnson  v.  St.  Louis  etc.  Ry.  Co.,  141  U.  S.  610,  85 
L.  Ed.  877,  12  Sup.  Ct.  126,  where  the  relief  asked  was  based  upon  grounds 
arising  subsequent  to  prior  adjudication. 

Equitable  jurisdiction  as  to  injunctions  against  judgments.    Note,  82 
L.  B.  A.  828. 

24  How.  18&-188,  16  L.  Ed.  664,  KELLOGa  ▼.  FOBSTTH. 

Wliere  landlord  has  undertaken  defense  of  ejectment  suit  In  name  of  ten- 
ant, with  ma  consent,  tbe  latter  cannot  interfere  with  the  cause  to  former's 
prejudice. 

Approved  in  Button  v.  Warshauer,  21  Cal.  620,  82  Am.  Dec.  766,  holding 
that  in  such  case  landlord  might  take  appeal  in  tenant's  name;  Walser  v. 
Graham,  45  Mo.  App.  638,  refusing  to  allow  stipulation  for  judgment,  made 
by  tenant,  to  prejudice  landlord. 

"Where  landlord  has  undertaken  defense  of  ejectment  suit,  in  name  of  ten- 
ant, with  his  consent,  the  tenant  having  died  after  Judgment,  writ  of  error 
may  be  prosecuted  in  name  of  his  heirs,  by  the  landlord;  and  they  cannot  have 
It  dismissed  if  landlord  give  security  for  costs. 

Approved  in  McClane  v.  Boon,  6  Wall.  246,  18  L.  Ed.  886,  holding  where 
defendant  in  error  died,  plaintiff  should  have  applied  to  court  to  revive 
suit  in  name  of  heirs. 

24  How.  188-106,  16  1m.  Ed.  625,  BIOHABDSOK  V.  Omr  OF  BOSTON. 

Wliere  city  was  sued  for  nuisance  caused  by  discharge  from  sewers  at 
low-water  mark,  the  abandonment  of  claim  for  damages  from  that  cause  left 
plaintiff  without  case  to  be  submitted  to  Jury. 

Approved  in  Haskell  v.  New  Bedford,  108  Mass.  215,  holding  city  has  no 
right  to  create  nuisance  upon  property  within  tide  water. 

liability  of  municipality  for  failure  to  abate  nuisance.    Note,  1  Ann. 
Gas.  064. 

Officers  of  municipality  have  no  right  to  lay  out  a  town-way  between  high- 
water  mark  and  channel  of  navigable  river. 

Approved  in  Boston  v.  Richardson,  105  Mass.  365,  holding  town  could 
not  have  established  landing  place  below  high-water  mark  without  author- 
ity of  legislature ;  White  v.  Highline  Canal  Co.,  fe  Colo.  201,  81  L.  R.  A. 
831,  43  Pac.  1031,  holding  private  parties  cannot  control  police  power  of 
State;  Backus  v.  Detroit,  49  Mich.  116,  48  Am.  Eep.  452,  13  N.  W.  382, 
holding  construction  of  wharf  by  city  not  inconsistent  with  its  gift  of  high- 
way to  public. 

Distinguished  in  Georgetown  v.  Commonwealth,  115  Ky.  390,  61  L.  B.  A. 
673,  73  S.  W.  1013,  city  not  liable  for  indictment  for  permitting  nuisance, 
to  which  it  had  not  contributed,  to  continue  on  private  property. 
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WUere  town  of  Boston  waa  owner  of  soil  between  higb  and  low  water 
mark,  it  liad  equal  right  to  reclaim  a«  other  owners,  and  could  establisli  street 
thereon. 

Approved  in  Shively  v.  Bowlby,  152  U.  S.  19,  38  L.  Ed.  388,  14  Sup.  Ct. 
555,  reviewing  authorities  on  history  of  ownership  between  high  and  low 
water  mark ;  Clarke  v.  Inhabitants  of  Brookiield,  81  Mo.  512,  51  Am.  Rep. 
248,  holding  where  town  did  not  fulfill  conditions  of  deed,  land  reverted 
to  grantor;  Clark  v.  Peokham,  10  R.  I.  38,  14  Am.  Rep.  667,  holding  ripa- 
rian ownejT  has  right  of  access  to  front  of  his  land. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  R.  0. 
185. 

Evidence  of  former  verdict  and  Judgment  should  have  little  or  no  weiglit 
when  they  are  founded  on  erroneous  instructions  of  law. 

Approved  in  Miller  v.  Margerie,  170  Fed.  714,  96  C.  C.  A.  30,  holding 
decree  dismissing  suit  in  equity  on  demurrer  cannot  be  pleaded  in  bar  to 
cause  of  action  on  amended  bill  which  supplied  omissions  of  original  bill; 
Board  of  County  Commrs.  v.  Cross,  12  N.  M.  77,  73  Pac.  616,  where  in 
former  case  demurrer  sustained  in  determination  of  which  material  issues 
of  suit  had  to  be  passed  on,  and  dismissal  entered  therein,  dismissal  is  res 
adjudicata;  North  Muskegon  v.  Clark,  62  Fed.  697, 10  C.  C.  A.  591,  holding 
judgment  on  demurrer  would  not  estop  bringing  of  second  action,  averring 
additional  facts,  raising  different  question  of  law;  Gould  v.  Evansville  etc. 
R.  R.  Co.,  91  U.  S.  534,  23  L.  Ed.  419,  holding  former  judgment  on  demurrer 
a  bar  where  new  declaration  is  not  substantially  different ;  dissenting  opin- 
ion in  Cromwell  v.  Sac  Co.,  94  U.  S.  364,  24  L.  Ed.  202,  majority  holding 
former  judgment  no  bar  to  second  action,  materially  different. 

Distinguished  in  Aurora  v.  West,  7  Wall.  99,  19  L.  Ed.  48,  holding  judg- 
ment that  a  declaration  is  bad  cannot  be  pleaded  in  bar  to  a  good  declara- 
tion for  same  cause  of  action. 

Proper  subjects  of  instructions  and  when  judges  may  cpmment  upon 
evidence.    Note,  72  Am.  Dec.  541. 

Miscellaneous.  Cited  in  Boston  v.  Richardson,  13  AUeni  152^  where  title 
to  property  was  involved. 

24  How.  195-207,  16  L.  Ed.  628,  NATIONS  T.  JOHNSON. 

When  a  court  has  Jurisdiction,  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause,  and  whether  decision  is  correct  or  not,,  its  Judgment 
is  regarded  as  binding  in  every  other  court. 

Approved  in  Michigan  Trust  Co.  v.  Ferry,  228  U.  S.  353,  57  L.  Ed.  874, 
33  Sup.  Ct.  550,  holding  want  of  power  in  court  to  enforce  decree  does  not 
affect  its  validity,  and  if  court  had  jurisdiction  at  inception  of  case,  courts 
of  other  States  must  give  it  full  faith  and  credit;  Christmas  v.  Russell, 
5  Wall.  302^  18  L.  Ed.  479,  declaring  act  unconstitutional  prohibiting 
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actions  on  certain  foreign  judgments  or  decrees;  Moch  v.  Virginia  Fire 

«tc.  Ins.  Co.,  4  Hughes,  120,  10  Fed.  706,  holding  foreign  judgment  to  be 

J^es  ad  judicata;  Alkire  Grocery  Co.  v.  Richesin,  91  Fed.  83,  holding  de- 

)  Pendants  estopped  to  assail  validitj  of  prior  judgments;  Mutual  Fire  Ins. 

/  ^0.  V.  Newton,  60  N.  J.  L.  677,  14  Atl.  769,  holding  decree  in  foreclosure 

/  a  bar  to  subsequent  action  on  bond ;  Turner  v.  Turner,  44  Ala.  450,  holding 

J  decree  of  divorce  obtained  by  husband  in  another  State  did  not  settle 

property  rights  of  wife  where  she  previously  commenced  suit  in  State  of 

domicile. 

^  Wlienever  the  partlee  to  a  suit  and  vubjeet  matter  are  within  Jnrisdictioli 
0/  court  of  equity,  the  decree  of  that  court  is  as  binding  as  Judgment  of  court 
of  law. 

Approved  in  Michaels  v.  Post,  21  Wall.  428,  22  L.  Ed.  626,  holding  that 

decree  in  bankruptcy  could  not  be  attacked  collaterally;  Knapp  v.  Ejiapp, 

^d  -F^ed.  642,  allowing  action  at  law  in  Federal  court,  based  upon  decree  of 

Coiu-t  of  Chancery  in  another  State ;  Brisbane  v.  Dobson,  60  Mo.  App.  175, 

5*io-*vT.iig  action  at  law  on  foreign  decree,  for  alimony  in  arrears  therein; 

^ut:n«i.l  Fire  Ins.  Co.  v.  Newton,  50  N.  J.  L.  ?74,  14  Atl.  758,  holding  de- 

>T^^    o:f  foreclosure  bar  to  subsequent  suit  on  bond,  brought  in  same  State ; 

jj^^^^ rating  opinion  in  People  v.  Dawell,  26  Mich.  270,  majority  holding 

^I*^i<i  divorce  granted  to  residents  of  Michigan  by  court  of  Indiana. 
9:1^  ^^^t;inguished  in  New  Lamp  Chimney  Co.  v.  Ansonia  Brass  &  Copper  Co., 
/t(^^-    S.  661,  23  L.  Ed.  339,  holding  void  decree  adjudging  corporation  bank- 
*     although  attacked  collaterally. 

*^Xiforcement  of  decree  in  equity  by  action  at  law.    Note,  11  Ann.  Oa^. 
669. 

Oonrta  of  general  Jurisdiction  are  presumed  to  act  by  right,  unless  It 
dearly  appears  that  they  have  transcended  powers. 

Approved  in  Aldrich  v.  Blatchford,  176  Mass.  371,  56  N.  E.  701,  uphold- 
ing Pub.  Stats.,  c.  164,  §§  2,  4,  providing  that  where  plaintiff  is  not  resident 
of  State,  he  may  be  held  to  answer  to  cross>action  by  defendant  on  setoff 
by  service  on  his  attorney;  dissenting  opinion  in  People  v.  Dawell,  25 
Mich.  270,  majority  holdingtinvalid  decree  of  divorce  obtained  by  residents 
of  Michigan  in  court  of  Indiana. 

Notice  to  defendant,  actual  ox  constructive,  is  essential  to  Jurisdiction  of 
aU  courts. 

Approved  in  Clapp  v.  Houg,  12  N.  D.  606,  102  Am.  St.  Bep.  589,  65 
L.  E.  A.  757,  98  N.  W.  712,  holding  void  Rev.  Codes  1899,  §  6325,  subd.  2, 
providing  for  appointment  of  special  administrator  where  death  of  person 
not  satisfactorily  proved,  but  he  has  disappeared;  Baldwin  v.  Hale,  1 
Wall.  233,  17  L.  Bd.  534,  and  Newmarket  Bank  v.  Butler,  45  N.  H.  238, 
liolding  nonresident  not  barred  by  discharge  in  bankruptcy  where  he  did 
not  voluntarily  appear;  Secretary  v.  McGarrahan,  9  Wall.  313,  19  L.  Ed. 
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584,  holding  jodgment  void  rendered  against  successor  of  original  defend- 
ant without  notice;  Ray  v.  Norseworthy,  23  Wall.  136,  23  L.  Ed.  118,  and 
Murphy  v.  Factors  etc.  Ins.  Co.,  33  La.  Ann.  461,  holding  rights  of  mort- 
gagee not  affected  by  judicial  sale  without  notice;  Earle  v.  McVeigh,  91 
U.  S.  504,  508,  23  L.  Ed.  399,  400,  holding  judgments  founded  on  defective 
.  notices  void;  Lavin  v.  Emigrant  Industrial  etc.  Bank^  18  Blatchf.  26,  1 
Fed.  665,  holding  decision  that  a  man  was  dead,  when  he  was  not,  and 
transferring  title  to  his  property,  invalid;  Daily  v.  Doe,  3  Fed.  918,  hold- 
ing seizure  of  vessel  in  rem  sufficient  constructive  notice  to  owner  to  make 
decree  operative;  Troyer  v.  Wood,  96  Mo.  480,  9  Am.  St.  Rep.  368,  10 
S.  W.  43,  holding  judgment  a  nullity  as  to  one  not  a  party;  Quimby  v. 
Hazen,  54  Vt,  141,  holding  lien  cannot  be  given  to  subcontractors  without 
provision  for  notice  to  owner  of  property :  The  Lottawanna,  20  Wall:  222, 
22  L.  Ed.  263,  holding,  in  action  in  rem  in  admiralty,  to  enforce  claims, 
owners  cannot  be  concluded  without  notice;  Hunt  v.  Hunt,  72  N.  Y.  239, 
28  Am.  Rep.  146,  holding  judgment  valid  founded  upon  substituted  process 
for  personal  service;  Angell  v.  Angell,  14  R.  I.  546,  holding  appointment 
of  guardian,  founded  upon  notice  by  publication,  valid. 

Distinguished  in  Wells  v.  Wells,  209  Mass.  290,  35  L.  R.  A.  (N.  S.)  561, 
95  N.  E.  848,  holding  where  divorce  was  granted,  subsequent  petitions  for 
support  need  not  be  personally  served  on  husband  unless  required  by 
statute;  Vemer  v.  Bosworth,  28  Kan.  481  (673),  holding  seizure  of  cattle 
for  contagious  disease,  by  virtue  of  statute,  is  not  constructive  notice  upon 
which  further  proceedings  may  be  based. 

Party  duly  served  In  subordinate  court,  who  secures  favorable  Judgment, 
cannot  voluntarily  absent  himself  to  avoid  personal  notice  of  appeal  and  still 
complain  of  service  by  publication.  • 

Approved  in  White  v.  White,  65  N.  J.  Eq.  747,  55  Atl.  741,  upholding 
service  outside  of  State  of  notice  fo^  increase  of  allowance  for  mainte- 
nance of  children  of  divorced  parents;  Peaslee  v.  Peaslee,  147  Mass.  179, 

17  N.  E.  514,  holding  personal  service  was  unnecessary  in  proceedings  to 
make  decree  of  divorce  nisi  absolute;  Elsasser  v.  Haines,  52  N.  J.  L.  19, 

18  Atl.  1099,  holding  judgment  valid  entered  on  return  of  two  unserved 
writs  of  scire  facias,  and  founded  on  prior  recognizance;  Fitzsimmons  v. 
Johnson,  90  Tenn.  428,  429,  17  S.  W.  103,  holding  appellate  court  had  full 
jurisdiction  of  probate  proceedings,  although  notice  of  appeal  was  by  pub- 
lication; Wilson  V.  Zeigler,  44  Tex.  660,  holding  judgment  in  suit  by 
attachment  valid  where  service  upon  nonresident  is  by  publication;  Brown 
V.  Pierce,  7  Wall.  210,  19  L.  Ed.  136,  where  certain  respondents  were  held 
duly  served  by  publication;  Pennoyer  v.  Neff,  95  U.  S.  734,  24  L.  Ed.  573, 
holding  rules  requiring  personal  service  do  not  apply  to  proceedings  on 
appeal;  Angell  v.  Angell,  14  R.  I.  546,  holding  notice  by  publication  suffi- 
cient in  proceedings  on  petition  for  appointment  of  guardian;  dissenting 
opinion  in  State  v.  Canfield,  40  Fla.  36,  42  L.  R.  A.  83,  84,  23  South.  602, 
majority  upholding  new  State  statute  respecting  writ  and  notice  on  appeal ; 
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Brown  v.  Board  of  Levee  Commis.,  60  Miss.  483,  holding  statute  dispensing 
with  personal  service  in  suits  in  i)ersonam  unconstitutional. 

Writ  of  error  la  simply  to  bring  the  record  Into  court  for  re-ezaminatlon, 
and  Its  operation  is  not  upon  the  parties,  as  Is  an  original  suit,  so  party  Is 
hoimd  by  decree  of  appellate  court,  though  service  of  notice  of  writ  Is  only 
IfS  publication*  ^ 

Approved  in  In  re  Chetwood,  165  U.  S.  461,  41  L.  Ed.  788,  17  Sup.  Ct. 
392,  holding  Circuit  Court  could  not  enjoin  parties  from  prosecuting  writs 
to  Supreme  Court;  Nix  v.  Draughon,  54  Ark.  346,  15  S.  W.  895,  holding 
*'close  of  litigation"  meant  termination  of  proceedings  on  appeal;  Peck  v. 
Truesdell,  7  Kan.  App.  191,  51  Pac.  798,  holding,  where  suit  is  pending 
to  re'^rse  a  judgment,  statute  of  limitations  would  not  run  against  claim 
for  taxes;  Bryan  v.  Bates,  12  Allen,  213,  holding  writ  of  error  in  criminal 
case  operates  as  stay  of  execution;  Peaslee  v.  Peaslee,  147  Mass.  179,  17 
N.  E.  514,  holding  proceedings  under  statute  to  make  decree  of  divorce 
absolute  to  be  continuation  of  original  suit;  McLean  v.  Isbell,  44  Mich.  133, 
holding  writ  of  certiorari  is  in  nature  of  an  appeal,  so  as  to  allow  court 
to  include  surety  in  judgment  for  costs;  Fitzsimmons  v.  Johnson,  90  Tenn. 
426,  17  ^.  W.  103,  holding  notice  by  publication  sufficient  on  filing  of 
petition  in  error;  State  v.  Canfleld,  40  Fla.  36,  42  L.  B.  A.  76,  23  South. 
594,  upholding  act  substituting  new  writ  providing  for  constructive  notice 
in  lieu  of  old  writ  of  scire  facias. 

Distinguished  in  Benker  v.  Meyer,  154  Fed.  295,  83  C.  C.  A.  270,  holding 
contrary  under  statutes  of  Nebraska,  abolishing  common-law  writs  of 
error. 

Snits  cannot  be  brought  against  the  United  States,  and  yet  writs  of  error 
Issue  for  removal  of  judgments  recovered  in  favor  of  United  States  into  Fed- 
era]  Supreme  Court  for  review. 

Approved  in  United  States  v.  Lee,  106  U.  S.  207,  27  L.  Ed.  177,  1  Sup. 
Ct.  250,  but  holding  public  officers  of  Unrted  States  may  be  sued  in  eject- 
ment; Briggs  V.  Light-Boats,  11  Allen,  176,  dismissing  bill  brought  to  en- 
force liens  against  property  of  United  States. 

Writ  of  error  is  a  continuation  of  the  original  suit,  rather  than  commence- 
ment of  a  new  action. 

Approved  in  Bradford  v.  Southern  Ry.  Co.,  195  U.  S.  248,  ^9  h/  Ed.  181, 
25  Sup.  Ct.  55,  writ  of  error  from  Circuit  Court  of  Appeals  without  giv- 
ing security  for  costs  not  allowed;  Bristol  v.  United  States,  129  Fed.  89, 
63  C.  C.  A.  529,  defendant  in  criminal  case  cannot  prosecute  writ  of  error 
out  of  Circuit  Court  of  Appeals  in  forma  pauperis;  dissenting  opinion  in 
Ritchey  v.  Seeley,  68  Neb.  136,  97  N.  W.  820,  majority  holding  where  A 
obtained  judgment  in  District  Court,  and  after  his  death  petition  in  error 
filed,  and  A's  attorney  below  filed  waiver  of  summons  and  voluntary  appear- 
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ance,  appellate  court  acquired  no  jurisdiction;  Westervelt  v.  Jones,  7  Kan. 
App.  73,  52  Pac.  195,  holding  that  case  on  appeal  is  still  an  action  pending. 

What  demands  may  be  discharged  under  State  insolvency  laws.    Note, 
23  Am.  Dec.  350. 

Miscellaneous.  .  Cited  in  Brown  v.  Fletcher,  182  Fed.  968,  105  C.  C.  A. 
425,  to  point  that  final  judgment  merges  evidence  of  debt. 

24  How.  207-206,  16  L.  Ed.  6S2,  SAMPSON  y.  WEI4SH. 

Where  decree  of  Federal  Olrcuit  Court  was  for  sum  over  two  thousand  dol- 
lars, and,  w^th  leave  of  court,  respondents  elected  to  set  off  a  certain  balance, 
which  reduced  Judgment  to  an  amount  less  than  two  thousand  dollars,  no 
reservation  or  consent  of  parties,  can  give  Jurisdiction  to  Supreme  Court  on 
appeal. 

Approved  in  Merrill  v.  Petty,  16  Wall.  345,  21  L.  Ed.  501,  dismissing 
appeal  where  decree  was  not  less  than  two  thousand  dollars,  and  suit  was 
not  consolidated  with  another,  as  claimed;  Thompson  v.  Butler,  95  U.  S. 
696,  24  L.  Ed.  642,  where  decree  below  was  reduced  to  less  than  jurisdic- 
tional amount;  Lamar  v.  Micou,  104  U.  S.  465,  26  L.  Ed.  775,  dismissing 
defendant's  appeal  where  decree  against  him  was  for  less  than  five  thou- 
sand dollars;  Gold  Street  v.  Newton,  2  Dak.  Ter.  40,  3  N.  W.  312,  and 
Sawtelle  v.  Weymouth,  14  Wash.  23,  43  Pac.  1102,  holding  waiver  of 
notice  of  appeal  could  not  confer  jurisdiction;  Chamberlain  v.  Hedger,  10 
S.  D.  293,  73  N.  W.  76,  holding  stipulation  of  parties  could'  dispense  with 
necessity  of  entering  judgment  to  effect  appeal. 

Amount  in  controversy  for  purpose  of  appeal  where  defendant  haa 
filed  counterclaim.    Note,  Ann.  Ga8.  1914A,  1042. 

24  How.  20&-214,  16  L.  Ed.  646,  VIGEL  V.  NAYIiOS. 

In  suit  to  obtain  freedom,  records  of  former  verdicts,  awarding  fteedom 
to  petitioner's  mother,  brother  and  sister,  are  admissible  to  prove  that  they  all 
belonged  to  certain  decedent,  and  were  emancipated  by  his  will.  ' 

Approved  in  United  States  v.  Hills,  124  Fed.  833,  834,  holding  Chinese 
^deportation  decree  by  United  States  commissioner  is  competent  evidence 
of  status  of  Chinese,  and  sufficient  to  base  indictment  for  willfully  bring- 
ing in  such  Chinese;  dissenting  opinion  in  May  v.  United  States,  157  Fed. 
14,  86  C.^  C.  A.  575,  majority  upholding  instructions  in  prosecution  of  bank 
president  for  making  false  entry  in  report  to  controller. 

24  How.  214-224,  16  L.  Ed.  619,  DAVILA  V.  MUMFOBD. 

Becord  of  elder  title  is  not  such  notice  as  to  subject  advene  title  to  charge 
of  ''want  of  intrinsic  fairness  and  honesty/'  within  meaning  of  Texas  statutOb 
claimed  to  remove  bar  of  three  years'  adverse  possession. 

Approved  in  Hulett  v.  Piatt,  49  Tex.  Civ.  389,  109  S.  W.  213,  holding 
where  proper  officer  legally  issues  patent,  it  conveys  to  patentee  all  right 
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State  has,  and  will  support  three  year  statute  of  limitation;  League. v. 
Rogan^  59  Tex.  433,  holding  patent  issued  upon  forged  transfer  of  certifi- 
cate conveyed  to  patentee  such  title  as  would  sustain  plea  of  ahove  limi- 
tation; Texas  Land  &  Mortgage  Co.  v.  State,  1  Tex.  Civ.  App.  620,  23 
S.  W.  259,  holding,  however,  that  three  years'  adverse  possessor  cannot 
prescribe  under  patent  utterly  void. 

Statute  of  limitations  is  founded  upon  idea  of  an  elder  and  better  title 
outstanding,  and  of  prescribed  period  of  possession,  etc.,  under  Jtmior  title,  as 
1  bar  to  tbe  elder,  for  repose  of  society. 

24  How.  224-228,  16  L.  Bd.  683.  OHAMDtEB  v.  VON  BOEDEB. 

It  is  the  duty  of  tbe  court  to  determine  the  competency  of  evidence  and 
to  decide  all  legal  questions  in  progress  of  trial. 

Approved  in  Harwood  v.  Blythe,  32  Tex.  803,  holding  it  error  for  court 
to  sustain  demurrer  to  evidence  where  it  was  competent  to  sustain  allega- 
tions of  complaint. 

Whether  there  be  any  evidence  is  a  question  for  judge;  nHiether  there  be 
snAcient  evidence  is  for  Jury. 

Approved  in  G^rgia  By.  ft  Elec.  Co.  v.  Harris,  1  Oa.  App.  716,  57 
S.  E.  1077,  holding  that  proof  that  car  struok  horse  from  fact  that  car 
stopped  near  where  horse  was  struck  and  at  time  when  it  was  possible  it 
could  have  been  struck,  is  too  remote;  Reed  v.  State,  2  Okl.  Cr.  622,  103 
Pac.  1056,  holding  that  it  was  proper  for  court  to  instruct  jury  that  under 
the  evidence  there  was  no  element  of  excusable  or  justifiable  homicide; 
Merchants'  etc.  Ins.  Co.  v.  Baring,  20  Wall.  162,  22  L.  Ed.  262,  holding 
court  properly  refused  instructions  where  there  was  no  evidence  to  sup- 
port theory  of  fact;  Sanger  v.  Flow,  48  Fed.  167,  1  C.  C.  A.  66,  holding 
that  there  was  nothing  to  submit  to  jury;  State  v.  Bheams,  34  Minn.  21, 
24  N.  W.  304,  holding,  as  matter  of  law,  that  evidence  was  insufficient  to 
show  justification  for  crimen  Hatchett  v.  Conner,  30  Tex.  112,  where  there 
was  no  evidence  of  invalid  gift  to  wife;  Harwood  v.  Blythe,  32  Tex.  803, 
holding  court  erroneously  sustained  demurrer  to  evidence  where  it  was 
competent  to  sustain  allegations  of  complaint;  dissenting  opinion  in  St. 
Louis  etc.  B.  R.  Co.  v.  Whittle,  74  Fed.  312,  20  C.  C.  A.  196,  majority 
holding  instruction  erroneous  as  to  fact  of  which  there  was  no  evidence. 

When  a  deed  is  mere  pretense,  collusively  devised,  property  does  not  pass 
as  to  creditors,  and  conveyance  is  void. 

Approved  in  Phillips  v.  Beitz,  16  Kan.  399,  holding  good  faith  is  essen- 
tial to  support  sale  of  personal  property  where  there  is  no  change  of 
possession;  Orendorf  v.  Budlong,  12  Fed.  29,  holding  judgment  creditor 
who  purchases  at  execution  sale  must  take  proceedings*  as  purchaser  to 
attack  conveyance;  Wagnei"  v.  Law,  3  Wash.  607,  28  Am.  St.  Bep.  62,  16 
L.  R.  A.  789,  28  Pac.  1111,  holding  purchaser  at  execution  sale  may  bring 
action  to  set  aside  fraudulent  conveyance. 
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24  How.  228-233,  16  L.  Ed.  623,  ^EABCB  V.  PAGE. 

On  Oblo  River  the  e8tal)ll8lied  rule  of  navigation  is,  that  a  steamboat  most 
avoid  a  flat-boat,  drifting  with  current  and  gnided  by  long  oars,  and  in  colli- 
sion steamer  was  accordingly  held  at  fault. 

Approved  in  Hall  v.  Little,  2  Flipp.  161,  Fed.  Cas.  5939,  holding  steamer 
liabl)e  for  injury  caused  by  collision  with  raft  attached  to  shore;  Parrott 
v.  Knickerbocker  Ice  Co.,  46  N.  Y.  368,  holding  steamer  liable  for  colli- 
sion with  sailing  vessel  on  river;  Steamboat  Belfast  v.  Boon  &  Co.,  41 
Ala.  63,  as  to  what  courts  have  jurisdiction  of  Hbels  to  enforce  maritime 
liens. 

Duty  of  steamer  to  keep  out  of  way  of  sailing  vessel.    Note,  75 
Am.  Dec.  603. 

Duties  required  of  two  or  more  vessels  on  navigable,  waters  to  avoid 
injuring  each  other  and  their  occupants.    Note,  121  Am.  St.  Rep.  49. 

24  How.  233-242.  16  L.  Ed.  648,  THOMPSON  v.  BOBEBTS. 

Judgment  of  court  of  law,  or  decree  in  court  of  equity,  directly  upon  same 
point  and  between  same  parties,  is  good  as  plea  in  bar,  and  conclusive  when 
given  in  evidence  in  subsequent  suit. 

Approved  in  Mitchell  v.  First  Nat.  Bank,  180  U.  S.  481,  45  L.  Ed.  682, 
21  Sup.  Ct.  421,  holding  appearance  in  State  court  of  claimant  against 
insolvent's  estate,  whose  claim  is  denied  by  highest  State  court,  bars  fur- 
ther proceedings  in  Federal  suit  commenced  before  State  action ;  Southern 
Cotton  Oil  Co.  V.  Shelton,  220  Fed.  261,  136  C.  C.  A.  509,  holding  second 
suit  being  on  same  cause  of  action  as  first,  with  identity  of  parties,  it  was 
barred  by  statute  requiring  it  to  be  brought  within  two  years  after  ter- 
mination of  first  suit  by  judgment  or  nonsuit;  Kilham  v.  Wilson,  112  Fed. 
573,  50  C.  C.  A.  454,  holding  judgment  at  law  for  broker's  commissions 
on  sale  bars  suit  in  equity  for  accounting  by  owner  of  property  for  excess 
of  purchase  money;  Norton  v.  House  of  Mercy,  101  Fed.  386,  41  C.  C.  A. 
396,  holding  judgment  of  State  court  that  charitable  corporation  could  not 
take  real  estate  under  will  was  conclusive  so  as  to  estop  it  from  maintain- 
ing action  in  another  State  against  grantees  of  testator's  heirs  to  recover 
lands  situated  therein  as  passing  to  it  under  will;  Peterson  v.  Warner,  6 
Kan.  App.  304,  50  Pac.  1092,  applying  rule  where  only  part  of  property 
was  subject  matter  of  first  suit,  and  others  were  parties  defendant  and 
bound  by  first  judgment;  Territory  v.  Hopkins,  9  Okl.  150,  59  Pac.  981, 
applying  rule  to  decision  upholding  issuance  and  validity  of  county  fund- 
ing bonds;  Southern  Pacific  R.  R.  Co.  v.  United  States,  168  U.  S.  49,  50, 
42  L.  Ed.  377,  18  Sup.  Ct.  27,  28,  holding  character  of  certain  maps  to 
have  bfen  conclusively  determined;  Newton  Mfg.  Co.  v.  Wilgus,  90  Fed. 
488,  holding  similarly  as  to  question  of  validity  of  patent;  Garton  v. 
Botts,  73  Mo.  276,  holding  final  settlement  in  probate  court  conclusive,  al- 
though adduced  in  evidence  instead  of  pleaded  in  bar;  Western  M.  &  M. 
Co.  V.  Virginia  Cannel  Co.,  10  W.  Va.  285,  holding  question  of  title  and 
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possession  settled  by  prior  suit  in  equity;  Tioga  B.  R.  Co.  v.  Blossbarg 
etc.  R.  R.  Co.,  20  Wall.  144,  22  L.  Ed.  835,  holding  record  of  former  suit 
in  same  matter  conclusive;  Woodland  v.  Newhall's  Admr.,  31  Fed.  437, 
holding  plaintiff  not  estopped  by  suit  dismissed  on  demurrer,  and  involv- 
ing different  parties  and  grounds  of  complaint. 

Distinguished  in  Whitcomb  v.  Hardy,  68  Minn.  268,  71  N.  W.  264,  hold- 
ing former  judgment  not  a  bar  as  to  new  party  in  interest. 

Bes  adjudlcata  are  none  the  less  binding  between  present  parties  because 
others  are  concluded  also. 

Approved  in  In  re  Butrick,  185  Mass.  114,  69  N.  E.  1048,  former  judg- 
ment concerning  title  in  action  in  which  one  of  petitioners  had  not  been 
party  is  conclusive  in  partition,  in  favor  of  other  petitioners  only;  Ghreen 
V.  Bogue,  158  U.  S.  503,  39  L.  Ed.  1070,  15  Sup.  Ct.  985,  where  only  a  dif- 
ferent  form  of  relief  was  asked  in  second  suit;  Hanna  v.  Read,  102  111. 
605,  40  Am.  &ep.  613,  and  Wright  v.  Griffey,  147  111.  500,  37  Am.  St.  Bep. 
230,  35  N.  E.  733,  holding  addition  of  mere  formal  party  does  not  affect 
conclusiveness  of  former  adjudication;  Western  Min.  etc.  Co.  v.  Virginia 
Cannel  Coal  Co.,  10  W.  Va.  293,  holding  rights  of  parties  common  to  both 
suits  not  affected  because  there  were  other  parties  to  either  suit;  Gallaher 
V.  Moundsville,  34  W,  Va.  735,  12  S.  E.  860,  holding  suit  by  plaintiff  and 
all  other  taxpayers  against  public  officers,  etc.,  barred  by  former  suit  be- 
tween similar  parties;  dissenting  opinion  in  Gaines  v.  Hennen,  24  How. 
621, 16  *L.  Ed.  793,  majority  holding  cases  to  be  dissimilar  as  to  parties  and 
things  sued  for. 

Res  adjudicata.    Note,  25  Am.  Dec.  543. 

24  How.  2^-247,  16  L.  Ed.  672,  McEWEN  v.  DEN. 

As  a  new  law  must  be  construed  to  be  prospective,  unless  the  contrary 
clearly  appears,  an  amendatory  act  making  acknowledgments,  taken  before 
clerk  of  court,  valid,  does  not  apply  to  deed  executed  before  the  act. 

Approved  in  Dodge  v.  Nevada  Nat.  Bank,  109  Fed.  731,  48  C.  C.  A.  626, 
holding  amendment  to  Cal.  Pol.  Code,  §  3608,  which  took  effect  March  14, 
1899,  did  not  authorize  assessment  of  national  bank  shares  for  fiscal  year 
beginning  in  1899;  De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  423,  holding 
act  of  March  3, 1903,  relating  to  rights  of  foreign  patentees  who  apply  for 
rights  on  their  patents  here,  did  not  operate  retrospectively;  Casey  v. 
Bingham,  37  Okl.  491,  132  Pac.  666,  holding  provision  of  act  of  April  26, 
1906,  that  contracts  or  deeds  of  surplus  allotments  entered  into  before  re- 
moval of  restrictions  are  void,  was  not  retroactive;  Ft.  Smith  etc.  R.  Co. 
v.  Blevins,  36  Okl.  382,  130  Pac.  527,  applying  rule  in  relation  to  amend- 
ment of  Employers'  Liability  Act  to  the  effect  that  it  had  no  application 
to  actions  brought  prior  to  amendment ;  Collins  v.  Sherwood,  50  W.  Va.  146, 
40  S.  E.  608,  holding  curative  provisions  of  Code,  c.  31,  §  25,  not  being 
retroactive  only  apply  to  tax  sales  made  after  passage;  Twenty  Per  Cent 
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Cases,  20  Wall.  187,  22  L.  Ed.  341,  holding  that  repeal  of  an  act  did  not 
affect  salaries  accrued  under  it;  Chew  Heong  v.  United  States,  112  U.  S. 
559,  28  L.  Ed.  778,  5  Sup.  Ct.  266,  holding  the  Chinese  restriction  acts  had 
no  retrospective  operation;  Brooke  v.  McCracken,  4  Fed.  Cas.  229,  10 
N.  B.  R.  464,  and  In  \e  Montgomery,  17  Fed.  Cas.  625,  holding  the  act  of 
1874,  amending  section  35  of  Bankruptcy  Act,  could  be  given  prospective 
effect  only;  Tinker  v.  Van  Dyke,  1  Flipp.  524,  14  N.  B.  R.  114,  Fed.  Cas. 
14,058,  holding  act  amendatory  to  section  39,  Bankrupt  Act,  not  intended 
to  be  retroactive;  Central  Trust  Co.  v.  Sheffield  etc.  R.  Co.,  60  Fed.  16, 
holding  act  of  Congress  of  March  3,  1893,  did  not  affect  sales  in  terms  of 
decree  rendered  before  that  time;  McClellan  v.  Pyeatt,  66  Fed.  846,  14 
C.  C.  A.  140,  holding  section  31,  Act  of  May  2, 1890,  did  not  affect  convey- 
ances made  before  its  enactment;  Northwestern  Mut.  L.  Ins.  Co.  v.  Sea- 
man, 80  Fed.  359,  holding  that  act  forbidding  certain  appointments  did 
not  affect  those  already  made ;  Potter  v.  Rio  Arriba  Land  etc.  Co.,  4  N.  M. 
326,  327  (647),  17  Pao.  6i3,  614,  holding  statute  prohibiting  aliens  holding 
lands  inapplicable  to  a  conveyance  to  alien  in  execution  of  contract  prior 
to  statute;  dissenting  opinion  in  People  v.  Supervisors,  65  N.  Y.  305,  309, 
majority  holding  an  act  for  correction  of  errors  in  assessments  applied  to 
those  already  made. 

Distinguished  in  Southern  Wire  Co.  v.  St.  Louis  etc.  Ry.  Co.,  38  Mo.  App. 
198,  holding  that  Interstate  Conmierce  Act  applied  to  contract  made  before 
its  enactment;  Fitzgerald  v.  Fitzgerald  &  Mallory  Constr.  Co.,  41  Neb.  462, 
59  N.  W.  862,  holding  same  act  applied  to  existing  contracts. 

When  of  the  four  lines  indicated  by  the  description  of  a  grant  only  one 
has  been  established,  it  must  govern  the  otbez  three,  which  will  be  ascertained 
hy  course  and  measurement. 

Approved  in  Meyer-Clarke-Rowe  Mines  Co.  v.  Steiniield,  9  Ariz.  249,  80 
Pac.  401,  applying  rule  where  finding  of  one  comer  was  irreconcilable  with 
other  findings  regarding  description  of  land;  Ruffner  v.  Hill,  31  W.  Va. 
438,  7  S.  E.  20,  adopting  this  method  to  ascertain  an  unknown  comer. 

General  rules  for  the  location  of  boundaries.    Note,  129  Am.  St.  Rep. 
997. 

24  How.  247-267,  16  L.  Ed.  682,  POWHATAN  8.  S.  00.  v.  APPOBiATTOX 

After  goods  are  received  in  warehouse,  to  take  care  of  them  on  a  Sabbath 
day  is  a  work  of  necessity,  and  not  unlawful  under  Virginia  Sunday  law. 

Approved  in  United  States  v.  Powell,  14  Wall.  603,  20  L.  Ed.  729,  hold- 
ing defendants  liable  for  wages  due  storekeeper  of  distillery  warehouses 
for  Sunday  work;  Philadelphia  etc.  Ry.  Co.  v.  Lehman,  56  Md.  228,  40  Am. 
Bep.  417,  holding  transportation  of  cattle  a  work  of  necessity. 

Subsequent  custody  of  goods  being  lawful,  the  obligations  of  the  carrier 
are  not  varied  by  tbe  fact  that  the  goods  were  d^oaited  in  its  warehouae,  "bj 
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its  conmnt,  on  a  Sabl>afli  day;  accordingly,  it  is  llablo  for  tlieir  negligent 
destmctlon  by  Art. 

Approved  in  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  214,  215, 143  S.  W.  788, 
holding  law  requiring  running  of  train  on  Sunday  is  not  in  violation  of 
religious  liberty,  nor  invalid  on  ground  that  it  is  discriminatory,  nor  as  a 
r^^lation  of  interstate  commerce ;  Sawyer  v.  Oakman,  7  Blatchf .  306,  Fed. 
Cas.  12,402,  holding  wharf  owner  liable  for  injury  to  vessel  that  had  docked 
in  violation  of  Supday  law;  Philadelphia  etc.  Ry.  Co.  v.  Lehman,  56  Md. 
228,  40  Am.  Rep.  417,  holding  carrier  liable  for  failure  to  forward  cattle  on 
Sunday;  Guinn  v.  St.  Louis  etc.  Ry.  Co.,  20  Mo.  App.  461,  holding  carrier, 
having  received  hogs  on  Sunday,  was  liable  for  failure  to  forward  without 
delay. 

Distinguished  in  Gauthier  v.  Cole,  17  Fed.  718,  holding  invalid  a  contract 
to  send  steamer  on  trip  in  violation  of  Sunday  law. 

24  How.  267-264,  16  L.  Ed.  636^  GXTB  T.  TIDE  WATER  OAKAL  00. 

Wliere  tbece  la  no  statute  pennlttlng  tt,  tlia  ftaacblse  of  a  canal  company 
to  takc'toU  cannot  be  selaed  under  a  llexl  facias. 

Approved  in  Decatur  v.  Southern  Ry.  Co.,  183  Ala.  536,  537,  539,  540,  48 
L.  B.  A.  (N.  8.)  281,  62  South.  857,  858,  applying  rule  to  sale  of  portion 
of  right  of  way  of  railway  company  under  assessment  for  street  improve- 
ment; Northern  etc.  Ry.  Co.  v.  Lowery,  3  Ala.  App.  516,  57  South.  261, 
holding  under  rule  that  certain  property  of  public  service  corporation  can^ 
not  be  sold  under  execution,  creditor's  remedy  is  by  appointment  of  re- 
ceiver; Stockton  Gas  etc.  Co.  v.  San  Joaquin  Co.,  148  Cal.  320,  83  Pac.  57, 
franchise  to  lay  pipes  or  erect  poles  and-  supply  city  with  light  is  assessable 
only  in  county  in  which  city  is  located ;  Dobbins  v.  Colorado  etc.  Ry.  Co., 
19  Colo.  App.  261,  75  Pac.  157,  wheVe  railroad  runs  through  two  counties, 
one  county  cannot  sell  part  in  that  county  to  enforce  payment  of  taxes; 
New  York  Cement  Co.  v.  Consolidated  etc.  Cement  Co.,  178  N.  Y.  177,  70 
N.  E.  454,  where  corporation,  authorized  to  sell  or  discontinue  its  canal, 
sold  canal  to  another,  who  conveyed  part  of  it  to  another,  and  rest  of  canal 
abandoned,  part  used  is  public  highway;  East  Alabama  Ry.  Co.  v.  Doe,  114 
U.  S.  353,  29  L.  Ed.  141,  5  Sup.  Ct.  876,  holding  right  of  way  could  not  be 
sold  without  franchise;  Buncombe  Co.  Commra.  v,  Tommey,  115  U.  S.  135, 
29  L.  Ed.  809,  5  Sup.  Ct.  1186,  holding  lien  law  of  North  Carolina  did  not 
extend  to  property  of  railroad ;  Farmers '  Loan  &  T.  Co.  v.  Iowa  Water  Co., 
78  Fed.  889,  ordering  sale  of  plant  and  franchise  as  entirety  without  re- 
demption ;  Gregory  v.  Blanchard,  98  Cal.  313,  33  Pac.  200,  holding  invalid 
a  sale  of  toUroad  franchise;  Richardson  v.  Sibley,  11  Allen,  72,  87  Am. 
Dec.  704,  holding  mortgage  of  street  railroad's  franchise  void;  Baxter  v. 
Nashville  etc.  Turnpike  Co.,  10  Lea,  492,  holding  that  purchaser  at  execu- 
tion sale  took  no  title  to  franchise  of  defendant;  City  of  Palestine  v. 
Barnes,  50  Tex.  553,  holding  that  franchise  of  corporation  did  not  pass 
with  sale  of  its  reSl  estate;  Holland  v.  State,  15  Fla.  541,  holding  that  pur- 
V— a? 
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chaser  at  execution  sale  obtained  no  title  to  railroad's  franchise;  Yellow 
River  Imp.  Co.  v.  Wood  County,  81  Wis.  560,  561,  17  L.  R.  A.  95,  51  N.  W. 
1006,  holding  dam,  essential  to  franchise,  could  not  be  included  in  assess- 
ment of  land  on  which  it  was  built;  Chicago  etc.  R.  R.  Co.  v.  Milwaukee, 
89  Wis.  514,  28  L.  R.  A.  254,  62  N.  W.  420,  holding,  under  statute,  track 
and  right  of  way  not  subject  to  assessment  for  local  improvement. 

Injunction  will  Issue  to  restrain  the  dissevering  from  the  ftanchise  of  a 
canal  company  by  sale  under  fi.  fa.  of  the  corporeal  property  which  is  essential 
to  its  useful  existence. 

Approved  in  Connor  v.  Tennessee  Cent.  R.  (To.,  109  Fed.  940,  941,  942, 
54  L.  R.  A.  687,  48  C.  C.  A.  730,  holding  void  decree  directing  sale  to  sat- 
isfy debt  of  portion  of  right  of  way  and  roadbed  of  railroad,  where  rail- 
road had  not  been  abandoned  nor  franchise  surrendered ;  Chicago  R.  L.  etc. 
Ry.  Co.  V.  Ottumwa,  112  Iowa,  312,  83  N.  W.  1079,  holding  Acts  25th  Gen. 
Assem.,  c.  7,  §  12,  providing  that  assessment  against  any  railroad  for  pav- 
ing any  street  shall  be  lien  on  entire  line  situated  within  city  making  the 
assessment  does  not  authorize  assessment  against  railroad  for  paving  street 
on  which  its  right  of  way  abuts;  People  v.  Tax  Commissioners,  174  N.  Y. 
442,  67  N.  E.  75,  upholding  chapter  172,  Laws  1899,  taxing  public  fran- 
chises of  corporations ;  Wall  v.  Norfolk  etc.  R.  R.  Co.,  52  W.  Va.  488,  94 
Am.  St  Rep.  950,  44  S.  E.  295,  holding  rolling  stock  or  other  movable  prop- 
erty of  a  railroad  or  corporation  are  subject  to  attachment;  Freeman  v. 
Howe,  24  How.  460,  16  L.  Ed.  752,  holding  replevin  was  not  the  proper 
remedy  in  similar  case;  Hammock  v.  Farmers'  Loan  etc.  Co.,  105  U.  S.  90, 
26  L.  Ed.  1115,  holding  real  estate,  mortgaged  with  franchises  of  railway 
company,  was  not  subject  to  redemption;  Elrippendorf  v.  Hyde,  110  U.  S. 
281,  28  L.  Ed.  147,  4  Sup.  Ct.  29,  sustaining  bill  to  restrain  marshal  from 
disposing,  under  execution,  of  fund  (Maimed  by  third  party;  East  Alabama 
Ry.  Co.  V.  Doe,  114  U.  S.  353,  29  L.  Ed.  141,  5  Sup.  Ct.  876,  holding  right 
of  way  could  not  be  severed  from  franchise  and  sold;  Buncombe  Co. 
Commrs.  v.  Tommey,  115  U.  S.  135,  29  L.  Ed.  309,  5  Sup.  Ct.  1186,  holding 
lien  law-  of  North  Carolina  did  not  extend  to  property  of  railroad ;  Steers 
V.  Daniel,  2  Flipp.  317,  4  Fed.  599,  holding  duty  of  sheriff  to  sell  fixtures 
and  leasehold  tosrether;  National  Foundry  etc.  Works  v.  Oconto  Water  Co.^ 
52  Fed.  45,  holding  pipe  of  water  company  could  not  be  sold  separately 
from  remainder  of  plant;  Eattel  v.  Augusta  etc.  R.  Co.,  65  Fed.  861,  hold- 
ing fraudulent  a  sale  of  tools,  materials,  etc.,  of  corporation;  Farmers'  Loan 
&  T.  Co.  V.  Iowa  Water  Co.,  78  Fed.  889,  ordering  sale  of  plant  and  fran- 
chise as  entirety  without  redemption ;  Euf  aula  Water  Co.  v,  Addyston  Pipe 
etc.  Co.,  89  Ala.  560, 8  South.  28,  refusing  to  enforce  mechanic's  lien  against 
water  company 's  plant ;  Holland  v.  State,  15  Fla.  542,  holding  purchaser  of 
franchise  and  other  property  of  railroad  at  execution  sale  took  nothing; 
Louisville  etc.  Ry.  Co.  v.  Boney,  117  Ind.  506,  3  L.  R.  A.  438,  20  N.  E.  434^ 
refusing  to  sell  roadbed  under  statutory  lien  for  construction;  McColgan 
y,  Baltimore  Belt  R.  Co.,  85  Md.  521^  36  Atl.  1027,  enjoining  sale  under 
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execution  of  land  on  which  tracks  were  laid;  Northern  Pacific  R.  R.  Co.  y. 
Shimmell,  6  Mont.  164,  9  Pac.  890^  holding  that  office  sale  of  railroad  com- 
pany conld  not  be  sold  under  execution;  Seibert  v.  Minneax)olis  etc.  Ry. 
Co.,  58  Minn.  67,  59  N.  W.  827,  holding  that  statute  as  to  foreclosures  of 
mortgages  on  real  estate  did  not.  apply  to  railroad  mortgages;  Overton 
Bridge  Co.  v.  Means,  33  Neb.  859,  29  Am.  St  Rep.  515,  51  N.  W.  240,  re^ 
straining  execution  sale  of  bridge  company's  property;  Williamson  v.  New 
Jersey,  etc.  Ry.  Co.,  28  N.  J.  Eq.  283,  holding  mortgage  covering  rolling  stock 
not  subject  to  requirements  of  statutes  as  to  chattel  mortgages;  People 
V.  O'Brien,  111  N.  Y.  47,  7  Am.  St  Rep.  701,  2  L.  R.  A.  268,  18  N.  E.  702, 
holding  tracks  and  franchise  of  street  railroad  inseparable;  Gooch  v. 
McGee,  83  N.  C.  63,  35  Am.  Rep.  560,  holding  purchaser  of  canal-bed,  at 
execution  sale,  took  no  title;  Yellow  River  Imp.  Co.  v.  Wood  County,  81 
Wis.  560,  561, 17  L.  R.  A.  95,  51  N.  W.  1006,  holding  dam,  essential  to  fran- 
chise, must  not  be  assessed  as  part  of  land  on  which  built;  Chicago  etc. 
R.  Co.  V.  MUwaukee,  89  Wis.  514,  28  L.  R.  A.  254,  62  N.  W.  420,  holding, 
under  statute,  track  and  right  of  way  of  railroad  not  subject  to  assessment 
for  local  improvements;  State  v.  Anderson,  90  Wis.  563,  63  N.  W.  749, 
holding  franchise  and  property  essential  to  its  use  must  be  assessed  as  an 
entirety ;  dissenting  opinion  in  McNeal  Pipe  etc.  Co.  v.  Howland,  111  N.  C. 
633,  20  L.  R,  A.  751,  16  S.  E.  863,  majority  holding  that  statute  gave  mate- 
rialman's  lien  on  real  property  of  water  company;  Freeman  v.  Howe,  24 
How.  460,  16  L.  Ed.  752,  Stone  v.  Bishop,  4  Cliff.  597,  Fed.  Cas.  13,482,  and 
State  V.  Superior  Ct  of  Milwaukee,  105  Wis.  671,  81  N.  W.  1052,  all 
arguendo. 

Distinguished  in  Leigh  v.  Kewanee  Mfg.  Co.,  127  Fed.  992,  holding  where- 
action  at  law  was  pending  in  Federal  court,  such  court  had  ancillary  juris- 
diction before  judgment  to  entertain  bill  to  restrain  further  prosecution  of 
such  action  on  equitable  grounds  not  available  as  defense  to  action  at  law, 
without  regard  to  citizenship;  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  882, 
holding  that  franchise  may  be  separated  from  other  property  by  expira- 
tion; Wheeling  Bridge  etc.  Co.  v.  Reymann  Brewing  Co.,  90  Fed.  193,  32 
C.  C.  A.  571,  sustaining  vendor's  lien  on  right  of  way;  Gardner  v.  Mobile 
etc.  R.  Co.,  102  Ala.  645,  48  Am.  St  Rep.  89,  15  South.  274,  refusing  to  set 
aside  sale,  made  under  execution,  when  franchise  had  been  abandoned. 

Limited  in  Neilson  v.  Iowa  Eastern  R.  Co.,  61  Iowa,  188,  33  Am.  Rep.  126, 
1  N.  W.  438,  holding  that  rolling  stock  is  not  part  of  raiilroad  company's 
real  estate;  Williamson  v.  New  Jersey  etc.  Ry.  Co.,  29  N.  J.  Eq.  325  (revers- 
ing 28  N.  J.  Eq.  283),  holding  railroad  mortgage  covering  rolling  stock  is 
within  provisions  of  statute  as  to  chattel  mortgages;  Syracuse  Water  Co. 
V.  Syracuse,  116  N.  Y.  182,  5  L.  R.  A.  552,  22  N.  E.  385,  holding  grant  of 
franchise  to  competing  company  was  not  a  separation  of  indispensable 
property  from  franchise  of  water  company. 

Injunction  in  State  court  against  execution  of  final  process  of  Federal 

court.    Note,  76  A^l  Dec.  223. 
Liability  of  public  property  to  execution*    Note,  27  Am.  Rep.  83,  84. 
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Property  or  franchise  of  qnasi-pnblic  corporation  as  subject  to  sale 
under  execution.    Note,  5  Ann.  Gas.  513,  614. 

Judicial  sale  of  corporate  franchise  or  property  necessary  to  its  enjoy- 
ment.   Note,  20  L.  R.  A.  737,  738. 

I        Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  30  L.  B.  A.  105. 

Equity  will  not  permit  a  sinisle  creditor  to  destroy  a  fond  to  which  other 
creditors  have  a  right  to  look  for  pasrment,  as  hy  sellliig  under  execution  the 
corporeal  property  of  a  canal'  company  away  from  the  incorporeal  franchises 
and  rendering  both  valueless. 

Approved  in  Jackson  v.  Ludeling,  21  Wall.  623,  22  L.  Ed.  495,  refusing 
to  allow  bondholder  to  obtain  advantage  over  associate  holders;  Krippen- 
dorf  V.  Hyde,  110  U.  S.  281,  28  L.  Ed.  147,  4  Sup.  Ct.  29,  sustaining  bill  to 
restrain  marshal  from  distributing  fund  claimed  by  third  party ;  McColgan 
V.  Baltimore  Belt  R.  Co.,  85  Md.  521,  36  Atl.  1027,  enjoining  execution  sale 
of  railroad's  property  where  such  sale  would  defeat  rights  of  mortgagees; 
Marr  v.  Union  Bank,  4  Cold.  477,  486,  refusing  to  allow  judgment  creditor 
to  defeat  pro  rata  distribution  of  assets  of  insolvent  bank. 

Where  a  party  has  a  rifltht  to  compel  a  sale  of  all  the  property  of  a  cor- 
poration, including  its  franchise,  his  remedy  is  in  a  court  of  chancery. 

Approved  in  Milwaukee  etc.  R.  R.  Co.  v.  James,  6  Wall.  752,  18  L.  Ed. 
856,  sustaining  a  sale,  under  decree  of  equity  eourt,  of  a  railroad ;  National 
Foundry  etc.  Works  v.  Oconto  Water  Co.,  52  Fed.  58,  sustaining  bill  to 
foreclose  lien  on  plant  of  water  company. 

Corporations.    Note,  103  Am.  St.  Rep.  555. 

Construction  and  operation  of  canals.    Note,  61  L.  R.  A.  876. 

24  How.  264r-267,  16  L.  Ed.  665,  UBAGUE  y.  EOEBT. 

Under  Mexican  colonization  laws  of  1824  and  1828,  the  consent  of  the 
Federal  executive  of  Mexico  was  necessary  to  the  validity  of  a  grant  of  lands 
within  the  Uttoral  or  coast  leagues. 

Approved  in  Foote  v.  Egery,  24  How.  268,  16  L.  Ed.  657,  holding  invalid 
a  grant  by  State  of  Coahuila'and  Texas. 

Federal  courts  give  binding  force,  almost  equivalent  to  positive  law,  to 
that  construction  of  local  laws,  respecting  land  titles  settled  hy  the  State 
courts  of  locus  rei  sitae. 

Approved  in  Suydam  v.  Williamson,  24  How.  434,  16  L.  Ed.  745,  adopt- 
ing the  opinion  of  local  courts  as  to  land  title  in  New  York;  Christy  v. 
Pridgeon,  4  Wall.  204,  18  L.  Ed.  325,  adopting  rule  of  Texas  courts  as  to 
the  title  to  land  there  situate;  Mitchell  v.  Lippincott,  2  Woods,  472,  Fed. 
Cas.  9665,  following  later  decisions  of  State  court  as  to  validity  of  mort- 
gage; Lamb  v.  Farrell,  21  Fed.  8,  adopting  local  rule  as  to  tax  title  in 
Arkansas. 
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Distingnislied  in  Bnrgess  v.  Seligman,  107  U.  S.  34,  27  L.  £d.  365,  2  Sap. 
Ct.  22,  refusing  to  adopt  ruling  of  State  court  made,  first,  after  determina- 
tion in  United  States  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  R.  A.  (N.  S.)  417. 

24  How.  267-268,  16  Ii.  Ed.  656,  FOOTB  ▼.  EGEBT. 

Not  cited. 

24  How.  268-278,  16  L.  Ed.  661.  GBEEB  T.  MEZSa 

XTntU  measurement  and  delivery  of  possession  of  land  by  primer  officer,  as 
required  by  Mexican  grant,  grantee  acquired  no  legal  title. 

Approved  in  De  Arguello  y.  Greer,  26  Cal.  628,  holding  grantee  and 
privies  concluded  by  government  survey. 

In  actions  of  ejectment,  in  Federal  courts,  tbe  strict  legal  title  prevails. 
If  there  are  equities  which  would  diow  the  right  to  be  in  another,  they  must 
be  considered  in  chancery. 

Approved  in  Singleton  v.  Touchard,  1  Black,  345,  17  L.  Ed.  50,  holding 
equitable  title  would  not  avail  defendant  in  ejectment ;  Bumes  v.  Scott,  117 
U.  S.  588,  29  L.  Ed.  993,  6  Sup.  Ct.  868,  refusing  to  permit  equitable  de- 
fense to  suit  on  promissory  note;  Lerma  v.  Stevenson,  40  Fed.  359,  refus- 
ing to  «dmit  equitable  defense  to  action  in  ejectment ;  Petty  v.  Mays,  19 
Fla.  663,  holding  possession,  under  oral  agreement  to  purchase,  no  defense 
to  ejectment ;  Miller  v.  White,  23  Fla.  307,  2  South.  617,  holding  that  United 
States  survey  controlled  between  parties  in  ejectment;  Buell  v.  Irwin,  24 
Mich.  148,  holding  possession  under  agreement  to  sell  no  defense  to  eject- 
ment; dissenting  opinion  in  Sawyer  v.  Skowhegan,  57  Me.  513,  majority 
holding  defendant  might  set  up  equitable  defense  to  a  writ  of  entry;  United 
States  V.  Sanchez,  27  Fed.  Cas.  946,  where  injunction  issued,  under  9  Stat. 
633,  in  favor  of  contestant  claiming  same  grant  as  confirmee. 

Act  of  March  3,  1851,  makes  it  the  duty  of  surveyor-general  to  cause  all 
confirmed  private  claims  to  be  surveyed,  and  to  decide  between  parties  with 
regard  to  all  such  claims  as  may  be  in  coniUct;  but  this  may  not  preclude  a 
legal  investigation  by  proper  trlbTuiaL 

Approved  in  United  States  v.  Sanchez,  27  Fed.  Cas.  946,  where  injunc- 
tion to  restrain  issuance  of  patent  issued  in  favor  of  contestant. 

Plaintifl  in  ejectment  will  not  be  allowed  to  Join  in  one  suit  distinct  par- 
cels of  land,  in  possession  of  defendants,  each  claiming  for  himself,  hut  is  not 
Ijound  to  bring  separate  actions  against  several  trespassers  on  his  single, 
separate  and  distinct  parcel  of  land. 

Approved  in  M'Guire  v.  Pensacola  City  Co.,  105  Fed.  679,  44  C.  C.  A. 
670,  holding  action  to  recover  realty  brought  in  equity  to  avoid  multiplicity 
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will  be  dismissed  where  defendants  can  be  joined  in  one  action  at  law;  Gib- 
bons V.  Martin,  4  Sawy.  208,  211,  Fed.  Gas.  5381,  holding  misjoinder  could, 
under  Oregon  code,  be  pleaded  in  abatement. 

Plaintiff  in  ejectment  need  not  show  how  each  defendant  clatma  nor  how 
much. 

Approved  in  Hays  v.  Texas  &  P.  Ry.  Co.,  62  Tex.  399,  holding  trespass 
to  quiet  title  lay  against  one  claiming  right  of  way. 

Several  defendants  In  ejectment  may  each  defend  silecially,  but  if  any 
plead  the  general  issue  only,  and  he  found  in  possession  of  any  part  of  the 
land,  tbey  will  be  considered  as  taking  defense  for  the  whole. 

Approved  in  Crandall  v.  Lynch,  20  App.  D.  0.  82,  holding,  under  plea  of 
general  issue,  in  ejectment,  it  is  incompetent  for  defendant  to  raise  ques- 
tion of  right  of  possession  as  against  defendant  to  any  particidar  portion 
of  land  declared  for;  Boise  City  v.  Wilkinson,  16  Idaho,  161,  102  Pac.  151, 
holding  in  suit  in  ejectment  brought  by  municipality  for  tract  of  land  in 
city,  nothing  in  contention  that  there  is  a  misjoinder  of  parties  as  all  are 
interested  in  result  of  action  and  are  properly  joined  as  parties ;  Carlson  v. 
Curren,  48  Wash.  252,  93  Pac.  316,  holding  in  ejectment  at  common  law, 
plaintiff  was  not  bound  to  bring  separate  suits  against  separate  trespassers 
in  his  separate  estate,  but  may  sue  to  quiet  title;  Bell  v.  Foxen,  14  Sawy. 
500,  42  Fed.  756,  holding  defendants,  who  had  pleaded  general  issue  only, 
-  liable  for  costs  of  all;  Andrews  v.  Carlile,  2d  Colo.  372,  38  Pac.  466,  de- 
fendants, not- having  demanded  separate  trials,  were  not  entitled  to  sepa- 
rate judgments;  Gibbons  v.  Martin,  4  Sawy,  208,  211,  Fed.  Cas.  5381, 
where,  under  Oregon  code,  defendants  were  idlowed  to  plead  misjoinder  in 
abatement. 

Distinguished  in  Davidson  v.  Fletcher,  126  La.  539,  52  South.  762,  where 
plaintiff  sought  to  recover  land  against  A,  alleged  to  have  entered  as  plain- 
tiff's tenant,  and  thereafter  to  have  claimed  land  under  alleged  void  tax 
deed  and  in  same  action  sought  to  recover  land  as  against  B,  alleged  to 
have  squatted,  there  was  a  misjoinder. 

24  How.  278-284,  16  L.  Ed.  637,  FS08T  V.  FSOSTBUBG  OOAIi  00. 

Where  an  act  provides  that  certain  persons  are  hereby  incorporated,  con- 
ferring on  tliem  the  corporate  powers,  the  -charter  takes  effect  immediately 
upon  acceptance,  and  snhsequent  steps  are  merely  in  perfecting  organisation; 
purchase  of  realty  prior  to  such  steps  is  valid. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  960,  963,  holding  filing  of 
articles  followed  by  transaction  of  its  business  creates  corporation  at  least 
de  facto  for  purpose  of  suing  or  being  sued ;  Union  Pac.  B.  R.  v.  Colorado 
Postal  T.  Co.,  30  Colo.  141,  69  Pac.  566,  holding  where  it  appears  from 
articles  of  incorporation  that  corporation  is  duly  organized  and  existing 
under  laws  of  State,  its  charter  cannot  be  collaterally  attacked ;  Postal  Tel. 
Cable  Co.  v.  Oregon  S.  L.  By.  Co.,  23  Utah,  482,  90  Am.  8t  Rep.  711,  65 
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Pac.  738,  holding  corporate  existence  of  a  telegraph  company  shown  to  be 
a  de  facto  corporation  will  not  be  inquired  into  in  an  action  by  such  com- 
pany against  railroad  to  condemn  right  of  way  for  construction  of  its  line ; 
Coalter  v.  Bargamin,  99  Va.  69,  70,  37  S.  E.  780,  781,  holding  where  charter 
granted  by  Circuit  Court  pursuant  to  Code,  §  1145,  and  lodged  with  Secre- 
tary of  State  for  recordation,  the  corporation  as  created  has  legal  existence, 
and  stockholders  are  not  liable  as  partners;  New  Central  Coal  Co.  v. 
Geoi^'s  Creek  Coal  Co.,  37  Md.  555,  holding  that  acceptance  took  place 
at  once,  though  nothing  was  done  under  charter  for  some  time ;  Hammond 
V.  Straus,  53  Md.  12,  holding  that  question  of  acceptance  was  one  for  jury ; 
Hawes  v.  Anglo-Saxon  Petroleum  Co.,  101  Mass.  393,  holding  parties  liable 
as  stockholders  for  debts  incurred  before  issue  of  stock ;  McQinty  v.  Athol 
Reservoir  Co.,  155  Mass.  184,  29  N.  E.  510,  holding  there  was  corporate 
existence,  though  no  stock  had  ever  been  issued ;  Haas  v.  Bank,  41  Neb.  758, 
60  N.  W.  86,  holding  evidence  of  filing  articles  and  acting  under  them  suffi- 
cient proof  of  incorporation. 

Distinguished  in  Franklin  Fire  Ins.  Co.  v.  Hart,  31  Md.  64,  where  power 
was  not  conferred  upon  incorporators,  and  corporation  had  no  existence  till 
subscription  for  certain  stock. 

Statute  providing,  as  a  penalty  for  concentration  of  stock,  that  all  cor- 
porate powers,  etc.,  sball  ceafle  and  determine,  provides  for  a  forfeitnre. 

Approved  in  Wallamet  Falls  etc.  Co.  v.  Kittridge,  5  Sawy.  47,  Fed.  Cas. 
17/105,  construing  '4ts  corporate  powers  shall  cease,"  to  be  equivalent  of 
forfeiture. 

Irregularity  In  the  organization  of  a  corporation,  although  snfflclent  to 
work  forfeiture  of  corporate  powers,  mi^  not  be  aet  up  by  a  private  party 
dealing  with  tke  corporation. 

Approved  in  Murphy  v.  Wheatley,  102  Md.  507,  508,  63  Atl.  64,  65,  under 
aet  of  1900,  imposing  franchise  tax  on  corporations,  where  trust  company 
did  not  actually  organize  within  two  years  of  granting  of  charter,  but  no 
franchise  tax  assessed  against  it,  failure  to  pay  same  did  not  ipso  facto 
terminate  corporate  existence;  Lusk  v.  Riggs,  70  Neb.  721,  102  N.  W.  89, 
denying  right  to  collaterally  attack  existence  of  de  facto  corporation; 
Andrews  v.  National  Foundry  etc.  Works,  77  Fed.  778,  86  L.  R.  A.  154,  23 
C.  C.  A.  454,  where  existence  de  facto  was  not  denied,  party  could  not 
question  corporate  existence  de  jure ;  Humphrejrs  v.  Mooney,  5  Colo.  284, 
where  third  party  could  not  object  that  articles  had  not  been  properly 
filed;  Hammond  v.  Straus,  53  Md.  12,  15,  holdii^  party  on  stockholder's 
liability;  Hawes  v.  Anglo-Saxon  Petroleum  Co.,  101  Mass.  393,  holding 
stockholder  liable  for  debts  incurred  before  the  issue  of  stock;  Merchants' 
etc.  Bank  v.  Stone,  38  Mich.  782,  refusing  to  permit  one  dealing  with  cor- 
poration de  facto  to  charge  stockholder  as  partner;  Haas  v.  Bank  of  Com* 
merce,  41  Neb.  758,  60  N.  W.  86,  refusing  to  permit  legal  existence  of  cor- 
poration to  be  questioned  in  action  on  note;  Elizabethtown  Gas-Light  Co. 
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as  against  bona  fide  purchasers ;  Oakland  v.  Oakland  Water  Front  Co.,  162 
Cal.  684,  124  Pac.  255,  holding  when  city,  authorized  by  law  to  adjust 
causes  of  action,  consented  to  judgment  against  itself  quieting  title  to  land 
without  reservation  of  streets,  judgment  was  res  ad  judicata ;  Moran  y. 
Miami  Co.,  2  Black,  725,  17  L.  Ed.  345,  holding  recitals  in  county  bonds  an 
estoppel  in  pais;  Learned  v.  Burlington,  4  Wall.  277,  18  L.  Ed.  353,  sus- 
taining validity  of  bonds  issued  in  aid  of  plank  road ;  Marshall  v.  Schenck, 
5  Wall.  783,  18  L.  Ed.  559,  where  county  could  not  set  up  irregularity  in 
bond  election;  Pendleton  Co.  v.  Amy,  13  Wall.  305,  20  L.  Ed.  580,  holding 
insufficient,  a  plea  setting  up  irregularity  in  bond  election;  Chicago  etc. 
R.  Co.  V.  Otoe  Co.,  1  Dill.  342,  Fed.  Cas.  2667,  holding  it  unnecessary  to 
allege  preliminary  election  in  suit  on  county  bonds;  Memphis  v.  Brown,  1 
Flipp.  196,  Fed.  Cas.  9415,  holding  municipal  corporation  could  not  set  up 
fact  that  its  agents  issued  bonds  without  authority;  Miller  v.  Berlin,  13 
Blatchf .  247,  Fed.  Cas.  9562,  and  San  Antonio  v.  Lane,  32  Tex.  413,  414, 
city  may  not  defeat  rights  of  bona  fide  holder  by  showing  irregularities  in 
bond  election;  National  Bank  of  Commerce  y.  Grenada,  41  Fed.  93,  where 
bona  fide  bondholder  was  not  affected  by  fact  that  ordinance  was  not 
signed;  National  life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  792,  10 
C.  C.  A.  637,  holding  that  recitals  in  bonds,  as  to  preliminaries,  could  not 
be  disputed ;  Spence  v.  Mobile  etc.  Ry.  Co.,  79  Ala.  587,  extending  the  rule 
to  mortgage  given  to  secure  bonds  of  railway  company;  Main  v.  Ft.  Smith, 
49  Ark.  490,  5  S.  W.  805,  applying  principle  to  contract  for  street  work; 
Black  V.  Cohen,  52  Ga.  629,  refusing  to  enjoin  collection  of  tax  levied  to 
pay  bonds  fraudulently  issued ;  Madison  v.  Smith,  83  Ind.  513,  holding  con- 
clusive a  recital  in  record  of  city  council  adverse  to  bonds ;  Hutchinson  etc. 
R.  Co.  V.  Board  of  Commrs.,  48  Kan.  76,  83,  SO  Am.  St.  Rep.  279,  285,  15 
L.  R.  A.  404,  407,  28  Pac.  1080,  1082,  holding  county  estopi)€d  to  set  up 
irregularity  in  bond  election;  State  v.  Lime,  23  Minn.  526,  holding  conclu- 
sive the  determination  by  clerk  that  petitioners  were  freeholders ;  Hannibal 
etc.  R.  Co.  V.  Marion  Co.,  36  Mo.  306,  where  county  was  estopped  to  set  up 
irregularity  in  issue  of  note  in  payment  of  stock  subscription ;  "Moore  v. 
Mayor,  73  N.  Y.  246,  29  Am.  Rep.  188,  sustaining  contract  for  street  work, 
in  absence  of  required  publication;  State  v.  Gommissioners,  37  Ohio  St. 
532,  holding  county  concluded  by  recitals  in  State  road  bonds;  Brown  v. 
Bon  Homme  Co.,  1  S.  D.  233,  46  N.  W.  178,  where  issue  of  bonds,  origi- 
nally void,  was  held  to  be  ratified  by  subsequent  acts  of  board ;  San  Antonio 
V.  Lane,  32  Tex.  413,  414,  holding  bona  fide  bondholder  unaffected  by  iTr^:u- 
larity  in  election;  Mayor  v.  Ray,  19  Wall.  484,  22  L.  Ed.  171,  denying 
power  of  city  to  dispute  its  negotiable  paper  for  fraud. 

Limited  in  Northern  National  Bauk  v.  Porter  Tp.,  110  U.  S.  616,  2a 
L.  Ed.  261,  4  Sup.  Ct.  258,  holding  that  township  might  set  up  absence  of 
power  to  issue  bonds;  Clark  v.  Des  Moines,  19  Iowa,  217,  87  Am.  Dec.  431, 
permitting  city  to  set  up  want  of  power  to  draw  warrants ;  Lewis  v.  Bonr- 
bon  Co.,  12  Kan.  209,  where  county  was  permitted  to  plead  want  of  power 
to  issue  bonds;  Steines  v.  Franklin  Co.,  48  Mo.  181,  8  Am.  Rep.  8S,  where 
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Ixmds,  void  for  want  of  power  in  Connty  Court  to  issae,  were  validated 
by  subsequent  act;  Corry  v.  Gaynor,  22  Ohio  St.  594,  holding  records  of 
trustees  prima  facie  evidence  that  petition  for  street  work  was  presented; 
Lyons  v.  Chamberlain,  89  N.  T.  587,  holding  that  bonds,  simulated  by  an 
officer  wholly  without  authority,  were  void. 

Validity  of  railroad  aid  bonds  in  hands  of  innocent  holder  for  value. 
Note,  18  Am.  Rep.  263,  266. 

Where  the  bonds  of  municipal  corporation,  issued  within  its  power,  and 
tbe  record  of  proceedings  on  their  issue  import  compliance  with  the  law,  the 
porchaaer  for  value  has  a  right  to  assume  their  verity. 

Approved  in  Tulare  Irrigation  District  v.  Shepard,  185  U.  S.  25,  46 
L.  Ed.  784,  22  Sup.  Ct.  540,  holding  where  board  of  supervisors,  according 
to  statute,  had  declared  irrigation  district  duly  organized  and  recorded 
copy  of  such  determination,  and  bonds  contained  recital  of  compliance 
with  act,  defective  organization  under  California  irrigation  act  of  March 
7, 1887,  cannot  be  pleaded  against  bona  fide  bondholders ;  Board  of  Commrs. 
V.  Kansas,  19  Okl.  407,  91  Pao.  712,  arguendo;  Moran  v.  Miami  Co.,  2 
Black,  725,  17  L.  Ed.  345,  where  bona  fide  holders  of  county  bonds  were 
protected  from  irregularities  in  the  issue;  Lamed  v.  Burlington,  4  Wall. 
277,  18  L.  Ed.  353,  applying  rule  to  question  as  to  validity  of  purpose  of 
issue;  Marshall  v.  Schenck,  5  Wall.  783,  18  L.  Ed.  559,  applying  rule  to 
irregularity  in  calling  of  bond  election;  Merchants'  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  645,  19  L.  Ed.  1018,  holding  bank  liable  on  certified  checks ; 
Lesdngton  v.  Butler,  14  Wall.  296,  20  L.  Ed.  813,  holding  city  liable  on 
bonds  in  hands  of  bona  fide  holder;  Coloma  v.  Eaves,  92  U.  S.  492,  23 
L.  Ed.  58S,  and  Venice  v.  Murdock,  92  U.  S.  500,  23  L.  Ed.  585,  holding 
bondholder  protected  by  recital  as  to  bond  election;  Chicago  etc.  R.  R. 
Co.  V.  Otoe  Co.,  1  Dill.  342,  Fed.  Cas.  2667,  holding  complaint,  in  action 
on  county  bonds,  need  not  allege  preliminary  steps;  Ex  parte  Estabrook, 
2  Low.  549,  Fed.  Cas.  4534,  holding  accommodation  note  of  corporation 
valid  in  hands  of  bona  fide  holder ;  Miller  v.  Berlin,  13  Blatchf .  247,  Fed. 
Cas.  9562,  holding  bona  fide  holder  not  bound  to  prove  performance  of 
steps  preliminary  to  bond  issue;  National  Life  Ins.  Co.  v.  Board  of  Edu- 
cation, 62  Fed.  792,  10  C.  C.  A.  637,  where  recital  of  performance  of  pre- 
liminary steps  could  not  be  disputed ;  Mathis  v.  Runnels  Co.,  66  Fed.  496, 
13  C.  C.  A.  600,  refusing  to  permit  record  of  bond  issue  to  be  contradicted 
by  parol;  H.  &  S.  R.  Co.  v.  Board  of  Commrs.,  48  Kan.  76,  83,  30  Am.  St. 
Bep.  279,  285,  15  L.  B.  A.  404,  407,  28  Pac.  1080,  1082,  holding  county  es- 
topped to  set  up  irregularity  in  election;  State  v.  Lime,  23  Minn.  526, 
holding  conclusive  the  determination  by  clerk  that  petitioners  were  free- 
holders; Vicksburg  v.  Lombard,  51  Miss.  127,  where  city  was  concluded  by 
council's  determination  as  to  the  vote  at  bond  election;  Mayor  v.  Ray, 
19  Wall.  484,  22  L.  Ed.  171,  holding  city  could  not  contest  its  negotiable 
paper  for  fraud  in  its  issuance. 
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Explained  in  Veeder  v.  Lima,  19  Wis.  293,  holding  city  not  bound  on 
bond,  records  'showing  no  compliance  with  preliminary  election. 

Limited  in  Northern  Nat.  Bank  v.  Porter  Tp.,  110  U.  S.  616,  28  L.  Ed. 
261,  4  Sup.  Ct.  258,  holding  recital  not  conclusive  where  power  was  lacking; 
Clark  V.  Des  Moines,  19  Iowa,  217,  87  Am.  Dec.  481,  where  city  was  al- 
lowed to  plead  want  of  power  to  issue  warrants;  Lewis  v.  Bourbon  Co., 
12  Kan.  219,  where  there  were  no  such  recitals  and  bondholder  was  bound 
by  county  records;  Rich  v.  Errol,  51  N.  H.  360,  holding  that  indorsee  of 
note  must  show  that  money  for  which  it  was  given  came  to  the  use  of  the 
town  issuing. 

Distinguished  in  dissenting  opinion  in  Coler  v.  Commissioners,  6  N.  M. 
151,  27  Pac.  635,  majority  holding  recitals  of  bonds  conclusive  as  to  ques- 
tion of  overissue. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am.  St. 
Rep.  843,  860. 

Presumption  of  performance  of  everything  necessary  to  make  exe- 
cuted contract  acted  upon  by  corporation  a  binding  one.  Note, 
7  E.  R.  0.  370. 

Corporatlonfl  caimot,  liy  their  representations  or  sUence^  involve  others  in 
onerous  engagements,  and  tben  defeat  the  calculations  and  claims  tlielr  own 
conduct  has  superinduced. 

Approved  in  Fairfield  v.  Rural  Independent  School  Dist.,  116  Fed.  842, 
54  C.  C.  A.  342,  holding  recital  in  school  district  bonds  that  they  were 
issued  pursuant  to  lawful  refunding  act  estops  district  from  defeating 
bonds  on  ground  that  they  were  issued  for  void  claim;  Sullivan  Timber 
Co.  V.  Mobile,  110  Fed.  198,  holding  city  which  by  long  acquiescence  in  a 
general  usage  had  given  implied  license  to  riparian  owner  to  construct 
wharf  in  front  of  lands  and  over  submerged  lands  on  navigable  river  to 
which  city  held  title,  and  has  taxed  such  wharf,  is  estopped  to  assert  any 
claim  to  such  lands  which  would  dispossess  such  licensee;  Wesson  v. 
Mount  Vernon,  98  Fed.  806,  39  C.  C.  A.  301,  holding  township  estopped 
by  recitals  in  its  refunding  bonds  to  repudiate  obligations  on  ground  of 
falsity  of  recitals  or  illegality  of  obligations  for  which  bonds  were  issued 
to  refund;  First  National  Bank  v.  Nye  County,  38  Nev,  140,  145  Pac.  938, 
holding  county  having  had  benefit  of  money  obtained  on  temporary  loan 
is  estopped  to  assert  there  did  not  exist  case  of  great  necessity  or  emer- 
gency authorizing  it  to  borrow;  Rodgers  v.  Burlington,  3  Wail.  667,  18 
L.  Ed.  84,  where  city,  havy^g  power  to  issue  bonds,  could  not  set  up  irreg- 
ularity in  its  exercise;  Chicago  etc.  R.  R.  Co.  v.  Howard,  7  Wall.  413, 
19  L.  Ed.  121,  holding  railroad  company  liable  as  guarantor  of  municipal 
bonds ;  Merchants '  National  Bank  v.  State  National  Bank,  10  Wall.  645,  19 
L.  Ed.  1018,  holding  bank  liable  on  checks  certified  by  cashier;  Hackett  v. 
Ottawa,  99  U.  S.  96,  26  L.  Ed.  366,  where  city  could  not  set  up  fact  that 
its  bonds  were  not  issued  for  municipal  purpose;  Memphis  v.  Brown,  1 
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Flipp.  196,  Fed.  Cas.  9415,  holding  city  bound  by  acts  of  its  agents  within 
their  apparent  authority;  Eakin  v.  St.  Louis  etc.  R.  Co.,  8  Fed.  Cas. 
235,  where,  as  against  bona  fide  bondholder,  railroad  company  could  not 
deny  validity  of  lease  irregularly  taken;  Cadillac  v.  Woonsocket  Inst.,  58 
Fed.  940,  7  C.  C.  A.  574,  holding  city  could  not  dispute  recital  in  bonds 
that  they  were  issued  to  take  up  old  bonds;  Howard  v.  Kiowa  Co.,  73  Fed. 
408,  holding  purchaser  of  bonds  not  bound  to  go  behind  their  recital  as  to 
time  of  issue;  Waite  v.  Santa  "Cruz,  89  Fed.  635,  and  Brewton  v.  Spira, 
106  Ala.  236,  17  South.  608,  where  city  could  not  set  up  illegal  purpose 
of  bond  issue ;  Main  v.  Ft.  Smith,  49  Ark.  490,  5  S.  W.  805,  and  Sleeper 
V.  Bullen,  6  Kan.  307,  applying  principle  to  contract  for  street  work; 
Hutchinson  etc.  R.  Co.  v.  Board  of  Commrs.,  48  Kan.  76,  83,  30  Am.  St. 
Rep.  279,  285,  15  L.  R.  A.  404,  407,  28  Pac.  1080,  1082,  holding  county  es- 
topped to  set  up  irregularity  in  bond  election;  Smith  v.  New  Orleans,  23 
La.  Ann.  8,  holding  city  liable  on  treasury  notes;  Perkins  v.  Boothby,  71 
Me.  96,  holding  joint-stock  company  on  notes  given  by  its  agent;  Singer 
V.  St.  Louis  etc.  R.  Co.,  6  Mo.  App.  433,  where,  as  to  bona  fide  bond^ 
holder,  corporation  could  not  set  up  ultra  vires;  Brown  v.  Bon  Homme 
Co.,  1  S.  D.  233,  46  N.  W.  178,  where  issue  of  bonds  originally  void  w^s 
held  to  be  ratified  by  subsequent  acts  of  commissioners;  De  Vossv.  Rich- 
mond, 18  Gratt.  361,  98  Am.  Dec.  663,  holding  city  bound  on  bond  issued 
in  lieu  of  confiscated  Confederate  bonds. 

Mi^llaneous.  Cited  in  The  James  McMahon,  10  Ben.  107,  erroneously; 
Danville  v.  Sutherlin,  20  Gratt.  581,  as  authority  for  the  proposition  that 
a  bond  issue  is  the  negotiation  of  a  loan.  . 

24  How.  300-303,  16  L.  Ed.  602,  RECTOR,  ETO.,  OF  CHRIST  CHURCH  y. 
COUNTY  OF  PHILADEIiPHIA. 

Act  of  1851,  passed  by  legislature  of  Pennsylvania,  repealing  exemption 
ftom  taxation  conferred  on  plaintiff  corporation,  in  view  of  its  financial 
embJirrassments,  in  1838,  was  the  revocation  6f  a  privilege,  and  was  not  nncon- 
stltntional  as  tending  to  impair  legislative  contract. 

Approved  in  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  557,  50  L.  Ed.  865, 
26  Sup.  Ct.  556,  upholding  Mich.  Laws  1855,  p.  306,  §  9,  providing  for  an- 
nual payment  by  railway  of  percentage  of  capital  stock  in  lieu  of  other  taxes 
created  contract ;  Stanislaus  Co.  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S.  208, 
48  L.  Ed.  411,  24  Sup.  Ct.  244,  holding  California  water  act  of  1862,  pro- 
viding that  county  supervisors  should  regulate  water  rates,  but  could 
not  reduce  them  below  certain  point,  does  not  amount  to  contract  with 
water  companies;  Wisconsin  &  M.  Ry.  Co.  v.  Powers,  191  U.  S.  385,  48 
L.  Ed.  281,  24  Sup.  Ct.  107,  holding  provision  in  general  tax  law  that  rail- 
roads thereafter  building  and  operating  road  north  of  certain  parallel 
shall  be  exempt  from  taxation  for  ten  years,  unless  gross  earnings  exceed 
certain  sum,  is  not  contract;  Brown  v.  Protective  Life  Ins.  Co.,  188  Ala. 
169,  66  South.  48,  holding  that  act  providing  that  domestic  insurance  com- 
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panics  can,  under  certain  circumstances,  make  deductions  from  taxes, 
means  deductions  from  State  taxes  only;  Miller  v.  Hagaman,  114  Iowa, 
198,  86  N.  W.  282,  holding  act,  exempting  city  real  estate  specially  assessed 
for  street  work  from  road  tax,  was  not  a  contract  right,  but  a  mere  privi- 
lege which  could  be  taken  away;  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky. 
328,  83  S.  W.  613,  upholding  Ky.  Stats.  1903,  §  631,  providing  for  forfeiture 
of  license  to  do  business  in  state  by  foreign  insurance  company  removing 
suit  to  Federal  court;  Baltimore  etc.  Ry.  Co.  v.  Wicomico  Co.,  103  Md. 
289,  63  Atl.  682,  under  Code  1888,  §§  187,  188,  providing  that  foreclosure 
purchaser  of  railroad  may  organize  corporation  which  shall  have  all 
privileges  of  old  company,  such  corporation  not  entitled  to  tax  immunity 
enjoyed  by  mortgagor;  State  v.  Vandiver,  222  Mo.  233,  121  S.  W.  52, 
holding  licenses  issued  pursuant  to  statutes  are  not  contracts,  but  police 
regulations,  which  may  be  amended  or  repealed  by  legislature  at  pleasure ; 
In  re  New  York  Electric  lines  Co.,  201  N.  Y.  333,  94  N.  E.  1060,  holding 
city  may  at  pleasure  revoke  permit  to  use  its  streets,  unless  some  part 
of  work  contemplated  nnder  permit  has  been  performed  sufficient  to  form 
consideration  for  that  contract;  Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y. 
116,  70  L.  R.  A.  773,  74  N.  E.  958,  Laws  1869,  p.  54,  c.  34,  granting  im- 
munity from  contribution  for  new  pavements  to  street  railroad  was  revoca- 
ble at  pleasure  of  legislature;  Allen  v.  Trimmer,  45  Okl.  102,  144  Pac. 
801,  and  Gleason  v.  Wood,  28  Okl.  510,  114  Pac.  707,  both  holding  act 
for  removal  of  restrictions  from  allotted  lands  of  Indians  is  valid;'  and  by 
virtue  thereof  such  lands  are  subject  to  taxation  under  State  laws;  Ettor 
V.  Tacoma,  57  Wash.  60,  107  Pac.  1063,  holding  State  laws  repealing  laws 
authorizing  recovery  of  damages  for  injuries  resulting  from  grading  of 
street,  so  as  to  take  away  right  of  action  in  such  cases  pending  at  time 
of  adopting  repealing  law,  are  constitutional;  Chicago  etc.  Ry.  Co.  v. 
Douglas  County,  134  Wis.  209,  14  L.  R.  A.  (N.  S.)  1074,  114  N.  W.  516, 
holding  there  can  be  no  estoppel  in  pais  asserted  against  exercise  by  State 
of  its  taxing  power;  Tucker  v.  Ferguson,  22  Wall.  574,  22  L.  Ed.  816,  and 
West  Wisconsin  R.  R.  Co.  v.  Supervisors,  93  U.  S.  598,  28  L.  EcL  815, 
holding  that  exemptions  in  question  were  gratuities  offered  by  the  State 
without  any  element  of  contract;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S. 
540,  24  L.  Ed.  151,  Manchester  Fire  Ins.  Co.  v.  Herriott,  91  Fed.  719,  and 
Hartford  Fire  Ins.  Co.  v.  Raymond,  70  Mich.  502,  38  N.  W.  482,  all  holding 
license  to  foreign  corporation  to  enter  State,  revocable;  Newton  v.  Com- 
missioners, 100  U.  S.  561,  25  L.  Ed.  712,  holding  repealable,  act  providing 
that  county  seat  should  be  considered  as  permanently  established;  Penn- 
sylvania R.  R.  Co.  V.  MiUer,  132  U.  S.  84,  33  L.  Ed.  272,  10  Sup.  Ct.  37, 
129  Pa.  St.  200,  holding  corporation  not  exempt  from  future  legislation 
restraining  future  exercise  of  right  of  eminent  domain;  Grand  Lodge  v. 
New  Orleans,  166  U.  S.  149,  41  L.  Ed.  968,  17  Sup.  Ct.  525  (affirming  44 
La.  Ann.  666,  11  South.  151),  holding  law  exempting  certain  hall  from 
taxation  to  be  a  mere  bounty;  Shiner  v.  Jacobs,  62  Iowa,  394,  17  N.  W. 
613|  holding  law  offering  bounty  for  salt  manufactured  not  a  contract. 
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and  therefore  repealable;  State  ▼.  Maine  Central  R.  B.  Co.,  66  Me.  501, 
holding  that  there  was  no  consideration  for  exempting  a  consolidated 
company;  Appeal  Tax  Court  v.  Grand  Lodge,  50  Md.  428,  429,  holding 
exemption  granted  revocable  at  pleasure  of  legislature;  East  Saginaw 
Mfg.  Co.  V.  East  Saginaw,  19  Mich.  285,  2  Am.  Rep.  93,  holding  similarly 
as  to  act  granting  bounties  and  exemptions;  Holly  Springs  etc.  Ins.  Co. 
V.  Marshall  Co.,  52  Miss.  291,  24  Am.  Bep.  674,  holding  general  law  of 
taxation  for  banks  repealable  at  any  time;  Washington  University  v. 
Bowse,  42  Mo.  324,  sustaining  act  taxing  school  previously  exempt;  Wat- 
son Seminary  v.  Pike  County  Court,  149  Mo.  73,  50  S.  W.  884,  holding 
grant  to  college  of  fines,  etc.,  accruing  to  county  repealable  by  any  sub- 
sequent legislature;  Franklin  Street  Soc.  v.  Manchester,  60  N.  H.  350, 
holding  acts  expressly  exempting  meeting-houses  did  not  create  contracts; 
State  v.  Commissioner,  37  N.  J.  L.  236,  holding  provisions  as  to  taxes  in 
incorporating  act  of  railroad,  repealable;  Mount  Pleasant  Cemetery  Co. 
V.  Newark,  50  N:  J.  L.  68,  11  Atl.  148,  where  act  had  none  of  the  char- 
acteristics of  a  compact;  State  Board  of  Assessors  v.  Paterson  etc.  B.  B. 
Co.,  50  N.  J.  L.  451,  14  Atl.  613,  holding  provisions  of  charter  to  be  mere 
l^islative  bounty,  and  expressly  subject  to  alteration;  People  v.  Commis- 
sioners, 47  N.  T.  504,  holding  act  exempting  property  was  a  si>ontaneous 
eonceBsion,  and  subject  to  repeal;  People  v.  Supervisors,  67  j^.  T.  116, 
holding' similarly ;  Wilmington  etc.  B.  B.  Co.  v.  Alsbrook,  HO  N.  C.-162, 
14  S.  E.  658,  holding  that  if  act  conferred  exemption  from  taxation,  it  was 
still  revocable;  Ladd  v.  Portland,  32  Or.  275,  67  Am.  8t.  Bep.  628,  51 
Pao.  655,  holding  provision  in  city  charter  that  street  once  improved 
should  not  again  be  improved,  not  a  contract;  Philadelphia  etc.  Co.'s 
Appeal,  102  Pa.  St.  129,  holding  supplement  to  charter  granting  exclu- 
sive use  of  street  revocable ;  Pennsylvania  B.  B.  Co.  v.  Bowers,  124  Pa.  St. 
192,  2  L.  B.  A.  623,  16  Atl.  838,  holding  act  limiting  corporation's  liability 
for  acts  of  negligence  repealed  by  Constitution ;  Bose  v.  Charleston,  3  S.  C. 
378,  holding  provisio^i  exempting  agricultural  lands,  in  act  extending  city 
limits,  not  a  contract;  Probasco  v.  Moundsville,  11  W.  Va.  508,  holding 
exemption  not  such  a  vested  right  as  to  prevent  repeal;  Pearsall  v.  G^eat 
Northern  B.  B.  Co.,  161  U.  S.  667,  40  L.  Ed.  845,  16  Sup.  Ct.  710,  holding 
l^slature  may  limit,  by  subsequent  acts,  general  i>ower  granted  to  con- 
solidate companies;  Hewitt  v.  New  York  etc.  B.  B.  Co.,  12  Blatchf.  464, 
Fed.  Cas.  6443,  holding  that  by  virtue  of  reservation  in  Constitution, 
l^slature  could  amend  charter  granting  exemption;  Mobile  etc.  B.  B. 
Co.  V.  Kennerly,  74  Ala.  573,  holding  city  bound  by  provision  in  charter 
exempting  corporation;  dissenting  opinion  in  State  v.  Cleland,  68  Me.  260, 
majority  holding  general  act  did  not  repeal  special  lict  authorizing  one  to 
erect  fish-weirs;  dissenting  opinion  in  Lynn  v.  Polk,  8  Lea,  223,  majority 
holding  act  unconstitutional. 

Distinguished  in  Choate  v.  Trapp,  224  U.  S.  674,  56  L.  Ed.  945,  32  Sup. 
Ct.  565,  holding  Oklahoma  by  its  Constitution  has  recognized  tax  exemp- 
tions in  patents  of  allottee  IndianS|  asxd,  as  vested  right,  cannot  abrogate 
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\ 
it  by  statute ;  State  v.  Alabama  Bible  Society,  134  Ala.  634,  32  Sonth.  1012, 
holding  charter  of  Alabama  Bible  Society,  exempting  its  property  from 
taxation,  was  a  contract  which  could  not  .be  impaired;  Mount  Pleasant 
Cemetery  Co.  v.  Newark,  62  N.  J.  L.  542,  20  Atl.  833,  holding  that  words 
"* premises  shall  not  be  subject  to  any  assessments^''  etc.,  created  contract; 
Jumbo  Cattle  Co.  v.  Bacon,  79  Tex.  13,  14  S.  W.  843,  holding  that  after 
acceptance  of  offer  by  legislature  to  sell  land,  repeal  of  such  act  cannot 
affect  contract;  dissenting  opinion  in  East  Saginaw  Mfg.  Co.  v.  East 
Saginaw,  19  Mich.  290,  majority  holding  exemptions  granted  revocable. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  R.  A.  65. 

Power  of  taxation  is  necessary  to  existence  of  State,  and  acts  Umitinir 
that  power  must  be  narrowly  construed.  ^ 

Approved  in  Northwestern  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  666, 
24  L.  Ed.  1038,  giving  strict  construction  to  charter  granting  right  to  com- 
pany to  carry  on  certain  kind  of  business;  Dauphin  etc.  R.  R.  Co.  v.  Ken- 
nerly,  74  Ala.  689,  holding  terms  of  grant  did  not  exempt  corporation's 
property;  Dennis  v.  Vicksburg  etc.  R.  R.  Co.,  34  La.  Ann.  956,  where 
r  rant  of  exemption  was  * '  for  ten  years  after  completion  of  road  V ;  Inland 
Fisheries  Commrs.  v.  Holyoke  Water  Power  Co.,  104  Mass.  458,  6  Am.  Bep» 
258,  applying  rule  of  construction  to  charter  granting  right  to  construct 
a  dam ;  East  Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich.  279,  2  Am.  Bep. 
88,  construing  act  promising  bounties  to  manufacturers,  and  exempting 
property;  Robertson  v.  Commissioner,  44  Mich.  276,  6  N.  W.  659,  where 
certificate  of  sale  by  State  contained  no  stipulation  not  to  tax  the  land; 
North  Missouri  R.  R.  Co.  v.  Maguire,  49  Mo.  499,  8  Am.  Rep.  145,  and 
Pacific  R.  R.  Co.  v.  Cass  County,  53  Mo.  27,  both  holding  act  did  not,  in 
express  terms,  grant  exemption,  nor  would  it  be  presumed;  State  Board 
of  Assessors  v.  Paterson,  etc.  R.  R.  Co.,  50  N.  J.  L.  450,  14  Atl.  612,  as 
to  provisions  in  charter,  respecting  taxation;  Pennsylvania  R.  R.  Co. 
v.  Duncan,  132  U.  S.  84,  38  L.  Ed.  272,  10  Sup.  Ct.  37,  129  Pa.  St.  200, 
holding  act  conferring  limited  liability  did  not  extend  to  all  future  trans- 
actions; People  v.  Commissioners,  67  N.  Y.  519,  where  provision  in  ques- 
tion was  unconstitutional.  Cited,  without  particular  application,  in 
Memphis  v.  Brown,  1  Flipp.  199,  Fed.  Cas.  9415,  construing  powers  of 
municipal  corporation. 

24  How.  303-307,  16  L.  Ed.  688,  WIOOINS  ▼.  GBAT. 

Appellate  Jurisdiction  Is  not  conferred  upon  Supreme  Oovrt,  by  act  of 
1802,  authorizing  certificate  of  division,  upon  any  question  of  common  law 
or  equity,  not  open  to  revision  on  writ  of.  error  or  appeal. 

Cited  in  Sioux  City  etc.  R.  R.  Co.  v.  Manhattan  Trust  Co.,  172  U.  S. 
&^,  48  L.  Ed.  1187,  19  Sup.  Ct.  87^,  following  rule. 
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Appellate  Jurisdiction  does  not  extend  to  revision  of  decision  of  inferior 
court,  refusing  to  allow  parties  to  proceed  in  summary  way  on  motion,  but 
requiring  plenary  proceeding  liy  bill  and  answer. 

Approved  ^in  United  States  v.  Rio  Grande  Dam  &  Irr.  Co.,  184  U.  S. 
423,  46  L.  Ed.  622,  22  Sup.  Ct.  430,  holding  error  in  denial  of  continuance 
and  of  application  for  rehearing  is  not  ground  for  reversal;  Coltra^e  v. 
Templeton,  106  Fed.''376,  45  C.  C.  A.  328,  holding  denial  of  motion  to  con< 
tinue  argument  of  demurrer  and  plea  is  not* reversible  error. 

24  How.  307-314,  16  L  Ed.  609,  X7KI0N  S.  a  00.  ▼.  NEW  YOBK  ft  VA. 
8.  S.  00. 

Wbere  collision  occurs  exclusively  from  natural  causes,  over  which  human 
agency  could  exercise  no  control,  and  without  fault  of  owner  or  master  of 
either  vessel,  loss  must  rest  where  it.  falls. 

Approved  in  The  Morning  Light,  2  Wall.  556,  17  L.  Ed.  863,  holding 
collision  resulted  from  intense  darkness,  and  without  fault  of  parties; 
Killam  v.  The  Schooner  Eri,  3  Cliff.  459,  Fed.  Caa.  7765,  but  holding  re- 
spondent negligent  in  not  having  competent  lookout. 

If  libelant  alone  committed  fault,  libel  must  be  dismissed;  or,  if  respond- 
ent alone  is  at  fault,  libelant  is  entitled  to  recover;  and  if  both  were  in  fault, 
damages  most  be  apportioned  equally. 

Approved  in  Shaver  Transp.  Co.  v.  Columbia  Contract  Co.,  208  Fed. 
347,  holding  in  suit  for  damages  from  collision,  tug  was  liable  because 
she  was  on  wrong  side  of  channel;  The  Maryland,  182  Fed.  831,  holding 
burdened  vessel,  which  would  otherwise  be  liable  for  collision,  cannot 
escape  responsibility  on  ground  of  inevitable  accident  without  showing 
afi^atively  that  she  was  free  from  any  fault  which  contributed  to  col- 
lision; The  Director,  180  Fed.  610,  holding  where  both  vessels  are  at  fault 
for  collision,  damages  will  be  divided;  The  Captain  Bennett,  171  Fed.  203, 
holding  where  both  vessels  are  at  fault  for  collision,  decree  may  be  entered 
referring  subject  of  damages   to   commissioner;   The  Maria  Martin,   12 
Wall.  43,  20  L.  Ed.  268,  holding  both  vessels  in  fault ;  The  Sunnyside,  91 
U.  S.  215,  23  L.  Ed.  805,  where  bark  and  steam  tug  were  both  in  fault; 
The  Atlas,  93  U.  S.  319,  23  L.  Ed.  868,  holding  libelant  entitled  to  recover 
for  loss  caused  by  collision  of  two  other  vessels  at  fault;  The  Clara,   10^ 
U.  S.  203,  26  L.  Ed.  146,  finding  libelant  negligent  in  not  having  watch 
on  deck;  The  Victory,  168  U.  S.  418,  42  L.  Ed.  627,  18  Sup.  Ct.  153,  hold- 
ing libelant  alone  guilty  of  violating  rule  of  navigation;  The  Johannes, 
10  Blatchf.  481,  Fed.  Cas.  7332,  holding  libelant  entitled  to  recover  for 
damage  cansed  by  breaking  loose  of  bark  from  the  pier;  The  Gray  Eagle, 
1  Biss.  481,  Fed.  Cas.  5734,  dismissing  libel  where  libelant  had  used  im- 
proper light;  Ayer  v.  Steamer  Glaucus,  4  Cliff.  169,  Fed.  Cas.  683,  where 
respondents  were  in  fault  and  held  liable;  The  Merrimae,  2  Sawy.  597, 
Fed.  Cas.  9478,  holding  tug  liable  £or  loss  of  tow;  The  Thomas  Carroll, 
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23  Fed.  914,  holding  defendant  boat  alone  negligent;  Causey  v.  The  Shark, 
5  Fed.  Cas.  317,  holding  both  vessels  in  fault ;  Union  S.  S.  Co.  v.  Notting- 
hams,  17  Gratt.  120,  91  Am.  Dec.  380,  dismissing  libel. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  collision. 
Note,  45  Am.  Dec.  51.        ^ 

Xnevltable  accident  must  be  understood  to  mean  a  collision  wUCh  occurs 
when  both  parties  have  endeavored  by  every  means  in  their  power,  with  due 
care  and  caution,  and  proper  display  of  skiU,  to  prevent  occurrence  of  acci- 
dent.   Oolllflion  caused  by  pilot's  putting  helm  to  starboard,  under  mistaken 
notion  that  vessel  was  backing,  instead  of  going  ahead,  is  such  vessel's  fault. 
Approved  in  Bleakley  v.  New  York,  139  Fed.  808,  charter  of  scow  is 
liable  for  its  loss  by  being  crushed  by  floating  ice  where  it  was  left  on 
dangerous  side  of  pier;  The  Drum  Cr^ig,  133  Fed.  804,  breaking  of  ship 
from  moorings  at  dock  during  storm  and  her  collision  with  another  moored 
vessel  not  due  to  inevitable  accident,  where  master  had  warning  of  storm; 
The  Surf,  132  Fed.  881,  yacht  proceeding  through  Hell  Gate  so  near  shore 
that  she  was  compelled  to  sheer  out  in  order  to  pass  other  vessels  when  bow 
was  caught  by  tide  and  she  collided  with  tug  proceeding  on  course  pursuant 
to  signal  is  liable  for  injuries;  The  Severn,  113  Fed.  579,  holding  defense 
of  inevitable  accident  is  xmavailable  unless  vessel  shows  she  was  not  in 
fault ;  The  Morning  Light,  2  Wall.  560,  17  L.  Ed.  864,  where  collision  was 
held  to  have  resulted  exclusively,  from  intense  darkness ;  Arbo  v.  Brown, 
9  Fed.  319,  holding  damage  caused  by  an  unusual  storm  to  have  been 
inevitable.    The  following  apply  the  rule  and  hold  accident  not  inevitable : 
The  Mabey  and  Cooper,  14  Wall.  215,  20  L.  Ed.  882,  where  both  parties 
were  negligent;  The  Continental,  14  Wall.  355,  20  L.  Ed.  802,  holding 
collision  in  open  sea  due  to  negligence;  The  Lady  Pike,  21  Widl.  17^  22 
L.  Ed.  504  (reversing  2  Biss.  144,  Fed.  Cas.  7985),  where  pilot  was  negli- 
gent; The  Clarita,  23  Wall.  13,  23  L.  Ed.  149,  damage  caused  by  a  burning 
vessel,  cut  loose  and  adrift;  The  Wanata,  95  U.  S.  610,  24  L.  Ed.  464, 
where  proper  lights  and  lookouts  were  not  provided;  The  John  Tucker,  5 
Ben.  370,  Fed.  Cas.  7431,  damage  caused  by  ship  which  had  put  in  to 
avoid  running  of  ice;  The  Colorado,  1  Brown,  403,  Fed.  Cas.  3028,  colli- 
sion resulting  from  negligence;  Pierce  v.  Winsor,  2  Cliff.  26,  Fed.  Cas. 
11,150,  where  only  fault  was  such  as  law  implied  from  nature  of  trans- 
action; Sterling  v.  The  Jennie  Cushman,  3  Cliff.  637,  Fed.  Cas.  13,375, 
where  respondent's  vessel  collided  with  vessel  at  anchor;  Judd  Co.   v. 
Steamer  Java,  1  Holmes,  18,  Fed.  Cas.  7559,  where  collision  occurred  at 
mid-day,  in  fine  weather;  The  Nacoochee,  22  Fed.  857,  collision  in  a  fog 
due  to  negligence;  The  Mary  Powell,  36  Fed.  599,  where  steamer  mi^ht 
easily  have  passed  another  at  end  of  dock;  The  Chickasaw,  38  Fed.  363, 
holding  re8i>ondent8  liable  for  injury  caused  by  cutting  loose  a  sinking 
baige;  The  Columbia,  48  Fed.  326,  holding  vessel  had  not  taken  prox)er 
precautions  against  danger  from  strong  wind;  The  Michigan,  52  Fed.  507, 
holding'  vessel  negligent  in  attempting  to  make  her  moorings;  The  Ow^o, 
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71  Fed.  539,  where  damage  was  caused  by  steamer  overtaking  tow  of  an- 
other vessel ;  The  Julia,  91  Fed.  172,  holding  tug  liable  for  injury  to  cargo 
of  tow,  caused  by  negligence  in  navigation;  Hall  v.  Little,  2  Flipp.  161, 
Fed.  Cas.  5939,  holding  pilots  must  be  held  to  a  knowledge  of  currents. 

24  How.  815-^17,  16  I^  Ed.  689»  MABTIN  ▼.  THOMAS. 

Iflabillty  of  surety  is  not  to  be  extended  by  implication  beyond  terms 
of  his  contract,  and  any  alteration  without  Us  consent,  such  as  erasure  of 
principal's  name,  is  fatal. 

Approved  in  Helm  Brewing  Co.  v.  Hazen,  55  Mo.  App.  282,  changing 
simple  contract  to  specialty  by  adding  word  ''seal"  in  scrawl  after  names 
of  obligors  is  such  alteration  as  discharges  surety;  Stem  v.  Sawyer,  78 
Vt.  12,  ^12  Am.  St.  Bep.  894,  61  Atl.  38,  where,  pending  term  %f  lease, 
lessor  sold  portion  of  property  with  consent  of  lessee,  but  without  consent 
of  latter 's  sureties,  latter  were  discharged;  Smith  v.  United  States,  2  Wall. 
236,  17  L.  Ed.  792,  holding  surety  discharged  wh§re  another  surety  erased 
his  name,  without  his  knowledge;  United  States  v.  Cheeseman,  3  Sawy. 
429,  Fed.  Cas.  14,790,  holding  liabilities  of  sureties  limited  to  usual  duties 
of  assistant  treasurer  of  mint;  United  States  v.  American  Bonding  etc. 
Co.,  89  Fed.  930,  32  C.  C.  A.  420,  holding  sureties  on  govelument  con- 
tractor's bond  discharged  where  materialmen  applied  payments  to  private 
indebtedness  of  contractor;  United  States  v.  Freel,  92  Fed.  301,  holding 
sureties  released  where  substantial  changes  were  made  in  contract  with 
government  without  their  consent ;  State  v.  Churchill,  48  Ark.  441,  3  S.  W. 
359,  holding  sureties  not  assenting  to  erasure  of  name  of  cosurety  released ; 
State  V.  McGonigle,  101  Mo.  363,  20  Am.  St  Bep.  612,  8  L.  B.  A.  738, 
13  S.  W.  760,  applying  rule  where  the  name  of  one  surety  was  substituted 
for  another;  Gardner  v.  Gardner^  23  S.  C.  590,  holding  surety  discharged 
by  act  of  creditor  in  giving  time  to  principal  debtor;  Victor  Sewing 
Machine  Co.  v.  Crockwell,  2  Utah^  559,  holding  obligors  and  sureties  on 
bond  not  liable  for  nonpayment  of  certain  notes  as  not  part  of  contract; 
Davis  V.  State,  5  Tex.  App.  50,  where  surety's  name  was  erased  without 
consent  of  cosurety;  dissenting  opinion  in  Jacksonville  etc.  Nav.  Co.  v. 
Hooper,  85  Fed.  624,  29  C.  C.  A.  382,  majority  holding  sureties  on  superse- 
deas bond  not  released  by  contract  looking  to  settlement  of  judgment ;  Hag- 
ler  V.  State,  31  Neb.  149,  28  Am.  St.  Rep.  517,  47  N.  W.  694,  holding 
sureties  liable  where  they  adopted  and  ratified  altered  bond  by  accepting 
securities.  • 

Limited  in  Mersman  v.  Werges,  112  U.  S.  141,  28  L.  Ed.  642,  5  Sup.  Ct. 
66,  holding  maker  of  note  not  discharged  where  name  of  surety  was 
added  without  his  knowledge. 

Distinguished  in  Bingham  v.  Shadle,  45  Neb.  85,  63  N.  W.  144,  holding 
sureties  on  appeal  bond  not  released  where  three  erased  their  names  with- 
out knowledge  of  cosureties  or  obligee. 

Defects  or  irregularities  as  defense  to  action  on  replevin  bond  which 
'    has  served  its  purpose.    Note,  29  L.  B.  A.  (N.  S.)  762. 
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24  How.  317-322,  16  L.  Ed.  657,'  MAYI»  v.  WHITE. 

Miscellaneous.  Cited  erroneously  in  Fort  v.  Cameroni  1  Tex.  App.  Civ. 
626. 

24  How.  322-333,  16  L.  Ed.  690,  FAOKUSB  v.  FOBD. 

Vendors  cannot  refuse  to  convey  as  agreed,  on  ground  that  the  descrip- 
tion of  the  land  is  top  vague,  this  being  due  to  their  own  neglect  to  file  a 
proper  map,  nor  hecanse  of  vendees'  alleged  default,  when  the  reason  therefor 
was  their  own  failure  to  acquire  title. 

Approved  in  Pangbom  v.  Westlake,  36  Iowa,  649,  holding  failure  to 
record  plat  did  not  invalidate  sale  of  lots;  Bemis  v.  Becker,  1  Kan«  252, 
holding  act  imposing  penalty  for  failure  to  deposit  plat  did  not  render 
contra<fts  of  sale  void;  Hope  v.  Stone,  10  Minn.  153,  holding  agreement 
to  convey  after-acquired  lands,  though  title  is  in  United  States,  is  not 
illegal. 

Act  of  March  31,  1830,  for  suppression  of  ftaudulent  practices  at  public 
sales  of  United  States  lands,  is  intended  to  protect  government  and  to  punish 
those  who  conspire  to  prevent  others  from  bidding,  either  by  agreement  or 
by  intimidation. 

Approved  in  Pereles  v.  Weil,  157  Fed.  424,  holding  indictment  for  con- 
spiracy to  defraud  United  States  by  obtaining  coal  lands  from  it  in  ex- 
cess of  quantity  which  could  be  lawfully  acquired,  did  not  state  offense, 
as  there  was  nothing  in  statute  limiting  quantity  of  purchase  from,  persons 
who  had  lawfully  acquired  it;  Vermont  Loan  etc.  Co.  v.  Hoffman,  5  Idaho, 
384,  95  Am.  St.  Bep.  189,  49  Pac.  316,  holding  one  loaning  money  at  inter- 
eait  without  taking  out  requisite  license  may  recover  on  his  contract. 

In  suit  to  enforce  contract  for  sale  of  land  purchased  from  government, 
defendant  vendee  cannot  set  up  his  own  fraud  in  securing  title  to  the  land  to 
defeat  the  action. 

Approved  in  Livingston  v.  Chicago  etc.  Ry.  Co.,  142  Iowa,  412, 120  N.  W. 
1043,  holding  where  railroad  company,  for  valuable  consideration,  agreed 
with  land  owner  to  construct  open  crossings  and  that  it  would  pay  for 
all  stock  killed  or  injured  at  such  crossings,  although  contract  in  regard 
to  open  crossings  was  against  public  policy,  promise  to  pay  for  stock  as 
stated  could  be  enforced;  Root  v.  Shields,  Woolw.  354,  Fed.  Cas.  12,038, 
holding  parties  not  suffering  injury  cannot  complain  of  fraudulent  sales 
of  public  lands;  Kirkaldie  v.  Larrabee,  31  Cal.  457,  89  Am.  Dec.  206,  hold- 
ing mortgagor  of  lands  received  from  government  estopped  from  denying 
lien  which  he  has  attempted  to  create;  Maduska  v.  Thomas,  6  Kan.  160, 
holding  heir  estopped  to  dispute  validity  of  contract  of  sale  made  by  his 
ancestor;  O'Neill  v.  Martin,  26  Kan.  499,  holding  vendor  retaining  pur- 
chase money  estopped  from  setting  up  fraud  or  irregularity  in  obtaining 
his  title;  Aveline  v.  Ridenbaugh,  2  IdahO|  157,  9  Pac.  602,  holding  plain- 


\ 


437    WASHINGTON,  A,  &  Q.  PACKET  CO.  V.  SICKLES.    24How.33a-3« 

tiff  showed  no  equity  in  action  to  enjoin  defendant  from  interfering  with 
removal  of  logs  from  latter 's  premises. 

Distingui$hed  in  Simpson  v.  Greeley,  8  Kan.  599,  holding  deed  convey- 
ing no  interest  in  lands  conld  not  be  set  np  in  defense  of  action  in  eject- 
ment. 

Miscellaneous.  Cited  in  Duffey  v.  Rafferty,  15  Kan.  ll,  where  property 
in  same  reservation  was  in  controversy.         * 

24  How.  33S-346»  16  L.  Ed.  660»  WASHINGTON,  A.  ft  a.  PAOKET  00.  T. 


In  District  of  Columbia^  the  docket  of  the  court  stands  in  the  place  of 
the  record,  and  is  admlssihle  as  evidence  of  verdict  and  Judgment. 

Approved  in  In  re  Coleman,  15  Blatchf.  427,  Fed.  Cas.  2980,  holding 
docket  entry  of  clerk  sufficient  to  prove  naturalization  and  order  of  ad- 
mission; Knapp  V.  Abell,  10  Allen,  488,  holding  judgment  of  foreign  court 
of  general  jurisdiction  sufficiently  proved  by  certified  copy  of  judgment- 
roll;  dissenting' opinion  in  Stein  v.  Meyers,  253  HI.  218,  97  N.  E.  302, 
majority  holding  abbreviated  entry  of  judgment  by  clerk  in  record  of 
municipal  court  is  insufficient  upon  which  to  base  entry  of  judgment  nunc 
pro  tunc  in  proper  form. 

Essential  conditions  of  res  adjndicata  are  identity  of  thing  demanded, 
identity  of  cause  and  of  the  parties  in  the  character  in  which  they  are  litigants. 
Approved  in  Strong  v.  Grant,  2  Mackey  (D.  C),  222,  following  rule; 
^®orgia  R.  etc.  Co.  v.  Wright,  132  Fed.  917,  where  Georgia  Supreme  Court 
decided  in  suit  between  State  and  corporation  that  charter  precluded  im- 
position of  tax  in  excess  of  one-half  of  one  per  cent  of  earnings.  State 
j5  concluded  in  subsequent  suit  for  taxes  for  different  year  under  another 
fft^tute;  Board  of  Directors  of  Chicago  Theo.  Sem.  v.  People,  189  111.  443, 
^9  N.    E.  979,  holding  where  defendant  in  application  by  collector  for 
judgment  of  sale  for  taxes  sets  up  former  judgment  of  County  Court 
establishing  exemption  in  his  favor,  and  collector  insists  upon  judgment 
^  his  favor  rendered  by  Supreme  Court  on  appeal  from  one  of  judgments 
relied   on  by  defendant,  the  Supreme  Court  judgment  controls;  Gatewood 
^-  Long,  106  Ky.  724,  51  S.  W.  570,  holding  personal  judgment  for  amount  , 
^^  note  secured  by  mortgage  in  action  to  foreclose  mortgage  lien  is  bar 
^  subsequent  action  for  sale  of  property  to  enforce  collection  of  judgment ; 
Aurora  v.  West,  7  Wall.  102,  19  L.  Ed.  49,  holding  jud^nent  on  demurrer 
*^ttles   every  matter  well  pleaded  by  opposite  party  (and  see  dissenting 
opinion,  7  Wall. -106,  19  L.  Ed.  60);  Reynolds  v.  Stockton,  140  U.  S.  270, 
^  1*.  Ed.  469,  11  Sup.  Ct.  778,  where  prior  judgment  was  not  responsive 
^  issues  tendered  by  the  pleadings;  Last  Chance  Min.  Co.  v.  Tyler  Min. 
^•,  157  U.  S:  687,  39  L.  Ed.  862,  15  Sup.  Ct.  735,  holding  former  judgment 
^nclusive  only  as  to  matters  in  fact  decided;  New  Orleans  v.  Citizens' 
^»«ik,  167  U.  S.  397,  42  L.  Ed.  211,  17  Sup.  Ct.  914,  holding  judgment  on 
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qnestion  of  exemption  from  taxation  a  bar  to  action  brought  under  iden- 
tical circumstances  in  following  year;  Southern  Pac.  Co.  v.  United  States, 
168  U.  S.  50,  42  L.  Ed.  377,  18  Sup.  Ct.  28,  holding  prior  judgment  conclu- 
sive as  to  sufficiency  of  maps  to  establish  location  of  railroad;  Clay  v. 
Deskins,  63  Fed.  332,  11  C.  C.  A.  229,  holding  parties  could  not  sue  for 
profits  from  resales  of  land  where  validity  of  first  sale  had  been  established 
by  judgment ;  Empire  State^  Nail  Co.  v.  American  etc.  Button  Co.,  71 
Fed.  590,  holding  no  estoppel  where  demand  was  similar  but  not  identical; 
Empire  State  Nail  Co.  v.  American  etc.  Button  Co.,  74  Fed.  866,  21  C.  C.  A. 
152,  reversing  above  case  and  holding  validity  of  patent  settled  by  former 
decree. 

Res  adjudicata  as  an  estoppel.    Note,  18  Am.  Dec.  396. 

It  is  presumed  that  the  tiling  adjudged  by  a  court  of  competent  Juris- 
diction, under  definite  conditions,  shall  be  received  in  evidence  as  irrefragable 
truth. 

Approved  in  United  States  v.  Lew  Ah  Jung,  224  Fed.  650,  holding  adjudi- 
cation in  proceedings  to  deport  Chinaman  and  issuance  of  certificate  to 
him  is  conclusive  on  his  right  to  remain  in  United  States  despite  subse- 
quent misconduct;  Territory  v.  Hopkins,  9  Okl.  150,  59  Pac.  981,  judgment 
upholding  validity  of  county  bonds  is  conclusive  of  question;  Southern 
Pac.  Co.  V.  United  States,  168  U.  S.  49,  50,  42  L.  Ed.  377,  18  Sup.  Ct.  27, 
28,  holding  judgment  that  certain  maps  were  sufficient  to  define  location 
of  railroad  conclusive  as  to  other  lands  in  same  grant;  New  Orleans  R.  R. 
Co.  V.  New  Orleans,  4  Woods,  5,  14  Fed.  376,  holding  former  decree  conclu- 
sive as  to  property  rights  of  parties;  Flanagin  v.  Thompson,  4  Hughes, 
425,  9  Fed.  180,  holding  former  judgment  conclusive  of  rights  of  parties 
to  balance  of  proceeds  of  mortgage  sale;  Edmanson  v.  Best,  57  Fed.  534, 
6  C.  C.  A.  471,  holding  action  in  equity  barred  by  a  judgment  where  fraud 
might  have  been  set  up  as  a  defense;  David  Bradley  Mfg.  Co.  v.  Eagle 
Mfg.  Co.,  57  Fed.  989,  6  C.  C.  A.  661,  holding  validity  of  patent  determined 
by  decreed  in  prior  suit;  Lawrence  v.  Steams,  79  Fed.  882,  holding  prior 
decree  conclusive  on  question  of  notice,  etc.,  as  a  matter  actually  litigated; 
Putnam  v.  Clark,  34  N.  J.  Eq.  535,  holding  plaintiff  barred  by  former  de- 
cree involving  same  mattoM ;  Ruff  v.  Doty,  26  S.  C.  177,  4  Am.  St.  Bep.  718, 
1  S.  E.  709,  holding  validity  of  mortgage  settled  as  to  defendant  after- 
ward attempting  to  set  up  fraud ;  Wilkes  v.  Davies,  8  Wash.  120, 23  L.  R.  A. 
106,  35  Pac.  614,  holding  courts  bound  by  construction  of  statue  made  by 
prior  decision. 

It  is  not  necessary  under  modem  forms  of  pleading  that  record  of  former 
suit,  when  urged  as  res  adjudicata  in  subsequent  suit,  show  that  any  par- 
ticular question  put  in  issue  by  the  pleadings  was  in  fact  litigated;  exttinale 
evidence  is  admissible  for  that  purpose. 

Approved  in  Strong  v.  Grant,  2  Mackey  (D.  C),  223,  following  mle; 
Fayerweatlier  v.  Ritch,  195  U.  S.  306,  49  L.  Ed.  213,  25  Sup.  Ct.  68,  effect 
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as  res  adjudicate  of  decree  in  case  in  which  validity  of  releases  put  in 
issue  by  pleadings  not  Umited  by  testimony  of  trial  judge  that  validity 
of  releases  not  considered;  Mitchell  v.  First  Nat.  Bank,  180  U.  S.  481, 
45  L.  Ed.  632,  21  Sup.  Ct.  421,  holding  appearance  in  State  court  of  claim- 
ant against  insolvent's  estate,  whose  claim  is  denied  by  highest  Staie 
court,  bars  further  proceedings  in  Federal  suit  commenced  prior  to  State 
suit;  Holford  v.  James,  136  Fed.  555,  556,  69  C.  C.  A.  263,  establishing 
issues  of  former  case  by  parol  on  plea  of  res  adjudicata  where  pleadings 
burned ;  Norton  v.  House  of  Mercy,  101  Fed.  386,  41  C.  C.  A.  396,  holding 
State  court  decision  that  charitable  corporation  is  incapable  of  taking 
bequest  of  realty  bars  suit  in  another  State  by  corporation  against  gran- 
tees of  testator's  heirs  to  recover  land  there  situated;  Carmody  v.  Simp- 
son-Sullivan Co.,  44  App.  D.  C.  43,  holding  where  record  produced  of 
former  suit  contains  none  of  evidence  offered  in  #hat  suit,  but  merely 
pleadings,  record  and  judgment,  it  is  inadmissible;  Cummings  v.  Baker, 
16  App.  D.  C.  16,  holding  that  opinion  of  Supreme  Court  of  United  State* 
in  suit  in  equity,  where  partner  sought  to  have  sale  set  aside  and  account- 
ing, and  court  dismissed  bill,  was  not  adjudication  on  merits,  and  did  not 
bar  action  at  law;  Langdon  v.  Evans,  3  Mackey  (D.  C),  9,  holding  where 
record  of  judgment  is  offered  in  estoppel,  and  identity  of  parties,  subject 
matter  and  pleadings  is  not  shown  on  its  face,  it  must  be  established  by 
extrinsic  proof  before  record  is  admissible;  Keefe  v.  Malone,  3  McAr. 
(D.  C.)  243,  holding  that  requisite  of  identity  of  parties  is  not  satisfied 
where  defendant  was  sued  in  his  capacity  as  executor  in  one  case  and  as 
devisee  in  other;  C.  A.  Briggs  Co.  v.  National  Wafer  Co.,  215  Mass.  108, 
Ann.  Gas.  1914G,  926,  102  N.  E.  91,  holding  final  decree  confirming  master's 
report  makes  findings  of  facts  in  report  conclusive  between  parties,  though 
decree  is  entered  by  consent;  Inglehart  v.  Lull,  69  Neb.  178,  95  N.  W.  27, 
applying  rule  to  show  nature  of  case  tried  before  justice  of  peace  upon 
motion  directed  against  alleged  change  of  issues  on  appeal;  Clark  v. 
Scoville,  198  N.  Y.  284,  91  N.  E.  802,  holding  judgment  dismissing  com- 
plaint is  not  bar  to  later  suit  because  it  ''might"  have  been  on  merits; 
J.  T.  McTeer  Clothing  Co.  v.  Hay,  163  N.  C.  500,  79  S.  E.  957,  holding 
judgment  on  note  covering  all  sums  then  due  was  not  an  estoppel  as  to 
different  claim  or  cause  of  action  not  then  in  issue;  Harris  v.  Mason,  120 
Tenn.  678,  25  L.  S.  A.  (N.  S.)  1011,  115  S.  W.  1148,  holding  where  in 
former  suit  brought  h^  owner  of  land  judgment  was  rendered  against  him 
for  failure  of  proof  of  his  own  title,  judgment  was  not  res  adjudicata; 
dissenting'  opinion  in  Hogle  v.  Smith,  136  Iowa,  49,  113  N.  W.  562, 
majority  holdii^  where  plaintiffs'  right  to  recover  rents  was  based  on 
same  issue  as  in  former  suit  against  them  for  specific  performance,  and 
same  facts  would  have  defeated  former  suit,  they  could  not  maintain  subse- 
quent action;  Miles  v.  Caldwell,  2  Wall.  42,  17  L.  Ed.  768,  admitting 
parol  testimony  to  prove  questions  determined  in  former  suit  in  ejectment ; 
Russell  V.  Place,  94  U.  S.  608,  24  L.  Ed.  215.  holding  judgment  not  a  bar 
vhere  neither  record  nor  evidence  showed  the  validity  of  patent  was  in- 
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volved;  Campbell  v.  Rankin,  99  U.  S.  263,  26  L.  Ed.  486,  holding  parol 
evidence  admissible  to  prove  that  former  controversy  was  over  same  local- 
ity; Burth  V.  Denis,  133  U.  S.  523,  33  L.  Ed.  771,  10  Sup.  Ct.  338,  hold- 
ing evidence  admissible  to  show  extent  of  award  of  commission;  In  re 
White,  45  Fed.  239,  holding,  in  absence  of  record  or  extrinsic  evidence, 
there  was  no  estoppel  against  proceedings  for  relator's  arrest;  Steams 
v.  Lawrence,  83  Fed.  745,  28  C.  C.  A.  66,  holding  it  competent  for  court 
to  examine  opinion  of  Supreme  Court  to  determine  what  questions  were 
settled;  Palmer  v.  Sanger,  143  111.  46,  32  N.  E.  393,  where  evidence  of 
former  record  was  held  insufficient  to  bar  foreclosure  suit;  Leopold  v. 
Chicago,  150  111.  576,  37  N.  E.  894,  holding  parol  testimony  of  what  oc- 
curred on  former  trial  improperly  excluded;  Lyman  v.  Becannon,  29  Mich. 
470,  admitting  oral  testimony  to  show  state  of  facts  on  a  trial  before  a 
justice;  Bond  v.  Marfstrum,  102  Mich.  17,  60  N.  W.  283,  holding  parol 
evidence  admissible  to  prove  that  defense  of  release  was  'made  and  ad- 
jtidged  in  former  trial;  Hickerson  v.  City  of  Mexico,  58  Mo.  65,  where 
record  did  not  show  that  question  of  value  of  land  was  passed  ui>on  in 
an  action  for  trespass;  Nelson  v.  Bamet,  123  Mo.  571,  27  S.  W.  521, 
holding  testimony  admissible  to  prove  that  certain  matters  were  not  liti- 
gated where  record  was  silent;  Kleinschmidt  v.  Binzel,  14  Mont.  56,  48 
Am.  St.  Bep.  610,  35  Pac.  465,  holding  party  bound  to  show  that  demurrer 
in  prior  suit  was  sustained  on  all  of  several  grounds;  Clark  Thread  Co. 
V.  William  Clark  Co.,  55  N.  J.  Eq.  663,  37  Atl.  600,  where  testimony  showed 
that  question  of  accounting  was  nof  determined  in  prior  suit,  the  record 
being  silent;  Hart  v.  Bates,  17  S.  C.  43,  holding  evidence  insufficient  to 
show  that  question  whether  deed  was  fraudulent  or  not  was  raised  in 
former  action;  McMakin  v.  Fowler,  34  S.  C.  288,  13  S.  E.  536,  holding 
that  three  notes  mentioned  in  pleadings  constituted  no  part  of  cause  of 
action  in  former  case;  Bledsoe  v.  White,  42  Tex.  136,  holding  question  of 
identity  of  defenses  should  have  been  left  to  jury ;  Washington  etc.  Packet 
Co.  V.  Sickles,  5  WaU.  590,  592,  598,  18  L.  Ed.  553,  564,  555,  f oUowiAg  rule ; 
Coville  V.  Oilman,  13  W.  Va.  328,  holding  judgment  conclusive  as  to  pLiin- 
tiff 's  title  to  property;  Cromwell  v.  Sac  Co.,  94  U.  S.  355,  366, 24  L.  Ed.  198, 
202,  holding  suit  on  coupon  not  a  bar  to  subsequent  action  on  different  coa- 
ix)ns;  Michigan  Ins.  Co.  v.  Eldred,  6  Biss.  374,  Fed.  Cas.  9528,  holding  judg- 
ment of  nonsuit  taken  where  plea  nul  tiel  record  was  interposed  was  not  nec- 
essarily a  judgment  on  the  merits ;  Philadelphia  v.  Ridge  Ave.  R.  R.  Co.,  142 
Pa.  St.  494,  24  Am.  St.  Rep.  516,  21  Atl.  984,  holding  party  not  estopped  by 
judsrment  obtained,  under  statute,  from  afterward  setting  up* unconsti- 
tutionality of  statute;  Flanagin  v.  Thompson,  4  Hughes,  425,  9  Fed.  180, 
holding  a  former  judgment  conclusive  as  to  validity  of  assignment  of 
securities;  Beckwith  v.  Thompson,  18  W.  Va.  120,  holding  former  judg- 
ment concerning  title  to  land  conclusive  as  to  location  but  not  as  to  other 
matters;  Bougher  v.  Scobey,  21  Ind.  369,  holding  judirment  on  one  count 
not  a  bar  to  recovery  on  another;  Case  v.  Gorton,  33  Mo.  App.  608.  hold- 
ing that  record  of  former  judgment  was  sufficient  to  show  matter  in  con- 
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troversy  and  to  raise  estoppel;  Brown  v.  Weldon,  34  Mo.  App.  383,  holding 
evidence  should  have  been  produced  to  show  upon  which  issue  jury  made 
their  verdict;  Yates  v.  Yates,  81  N.  C.  401,  holding  plaintiff  estopped  by 
record  from  attacking  validity  of  deed;  Ex  parte  Roberts,  19  S.  C.  158, 
holding  record  of  prior  judgment  showed  conclusively  at  what  time  per- 
sons described  as  heirs  were  to  be  ascertained;  dissenting  opinion  in 
Aurora  v.  West,  7  Wall.  106,  19  L.  Ed.  50,  majority  holding  judgment  on 
demurrer  settles  every  matter  well  pleaded. 

Proof  of  res  judicata.    Note,  44  Am.  St.  Bep.  562. 

Judgment,  wblle  it  ramaliui  in  force,  is  concluBlve  of  all  facts  properly 
pleaded. 

Approved  in  Aurora  v.  West,  7  Wall.  102, 19  L.  Ed.  49,  holding  judgment 
on  demurrer  conclusive  on  matters  well  pleaded  by  opi>osite  party;  Wig- 
gins Ferry  Co.  v.  Ohio  etc.  R.  R.  Co.,  142  U.  S.  410,  86  L.  Ed.  1061,  12  Sup. 
Gt.  192,  holding  judgment  on  demurrer  extended  only  to  exact  point  raised 
by  pleadings  or  decided;  Gatewood  v.  Long,  106  Ky.  721,  51  S.  W.  670, 
holding  suit  to  enforce  mortgage  lien  barred  by  former  action  on  lien; 
Coville  V.  Gilman,  13  W.  Va.  329,  holding  record  of  former  judgment  con- 
clusively showed  who  had  title  to  certain  oil;  Beckwith  v.  Thompson,  18 
W.  Va.  122,  holding  prior  judgment  conclusive  of  caveator  claim  only  so 

far  as  set  out  in  his  specifications. 

« 

In  suit  on  special  contract  for  use  of  patent,  the  record  in  a  prior  suit 
between  the  parties,'  in  which  the  declaration  was  laid  upon  this  contract  and 
the  common  counts,  and  the  yerdict  was  applicable  generally  to  both,  is  admis- 
sible but  not  conclusive,  since  the  verdict  might  have  been  found  on  the  com- 
mon counts;  nor  does  the  fact  that  the  court  rendered  Judgment  upon  the 
special  contract  render  it  conclusive. 

Approved  in  Marble  Sav.  Bank  v.  Williams,  23  Wash.  772,  63  Pac.  513, 
holding  where  judgment  in  former  action  is  pleaded  as  estoppel  and  record 
does  not  show  upon  which  of  several  issues  *cause  was  decided,  extrinsic 
evidence  is  admissible  to  show  that  former  decision  was  based  on  issue 
not  involved  in  subsequent  action ;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co., 
157  U.  S.  687,  39  L.  Ed.  862, 15  Sup.  Ct.  735,  holding  former  judgment  con- 
clusive only  as  to  matters  in  fact  decided;  Burlen  v.  Shannon,  99  Mass. 
203,  96  Am.  Dec.  787,  holding  general  verdict  not  conclusive  of  issue  not 
involved  in  trial;  Southside  R.  R.  Co.  v.  Daniel,  20  Qratt.  364,  holding 
judgment  in  suit  for  damages  to  crops  not  a  bar  to  second  action  for  dam- 
ages to  the  land;  Linke  v.  Fleming,  25  Gratt.  709,  holding  general  verdict 
on  common  and  special  counts  not  conclusive,  but  prima  facie  merely. 

What  facts  are  not  res  adjudicata  though  apparently  found  by  court. 

Note,  96  Am.  Dec.  786. 
Application  of  doctrine  of  res  judicata  to  issues  in  action  as  to  which 

judgment  is  silent.    Note,  6  Ann.  Oas.  105. 
Judgment  against  plaintiff  in  action  involving  boundary  as  establish- 
ing boundary  claimed  by  defendant.    Note,  38  L.  B.  A.  (N.  8.)  1024. 
Judgment,  when  void.    Note,  29  Am.  8t  Rep.  88. 
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24  How.  34&-352,  16  I^  Ed.  650,  UNITED  STATES  ▼.  CASTBO. 

California  grant  is  not  entitled  to  confirmation  where  proceedings  required 
liy  Mexican  law  are  wanting  as  well  as  evidence  of  time  and  place  of  its 
execution. 

Approved  in  Romero  v.  United  States,  1  Wall.  745,  17  L.  Ed.  633,  deny- 
ing confirmation  where  there  was  no  record  evidence;  Berreyesa  v.  United 
States,  154  U.  S.  623,  28  L.  Ed.  914, 14  Sup.  Ct.  1179,  denying  confirmation; 
Bouldin  v.  Phelps,  12  Sawy.  327,  30  Fed.  569,  holding  proof  failed  to  estab- 
lish genuineness  of  grant  for  want  of  record  evidence,  etc.;  Muse  v.  Ar- 
lington Hotel  Co.,  68  Fed.  642,  holding  Spanish  grant  invalid  where  there 
was  no  proper  survey,  as  conditioned  in  grant  itself;  United  States  v. 
Bemal,  24  Fed.  Gas.  1121,  holding  proofs  entirely  insufficient  where  the^ 
only  testimony  offered  was  parol. 

Distinguished  in  Homsby  v.  United  States,  10  Wall.  241,  19  L.  Ed. 
904,  holding  that  there  was  no  such  disregard  of  conditions  annexed  to 
grant  as  to  defeat  confirmation. 

Grant  must  be  found  in  proper  office  among  public  archives  in  order  to 
be  valid,  ttaougb  upon  proof  of  loss  secondary  evidence  is  admissible. 

Approved  in  United  States  v.  Pendell,  185  U.  S.  202,  46  L.  Ed.  872, 
22  Sup.  Ct.  629,  holding  existence  of  valid  Spanish  grant  presumed  from 
satisfactory  proof  of  exclusive  uninterrupted  possession  from  1790,  to- 
gether with-  evidence  of  existence  of  grant  and  of  destruction  of  record; 
Whitney  v.  United  States,  181  U.  S.  112,  46  L.  Ed.  774,  21  Sup.  Ct.  568, 
holding  title  under  grant  by  Mexican  governor  of  New  Mexico  cannot  be 
confirmed  where  there  was  no  approval  by  the  assembly  and  there  is  no 
record  of  its  existence  among  the  archives;  United  States  v.  Ortiz,  176 
U.  S.  447,  448,  44  L.  Ed.  539,  25  Sup.  Ct.  476,  arguendo;  Berreyesa  v. 
United  States,  154  U.  S.  623,  28  L.  Ed.  914,  14  Sup.  Ct.  1179,  denying  con- 
firmation; United  States  v.  Bemal,  24  Fed.  Cas.  1121,  rejecting  claim 
where  only  parol  proof  was  offered ;  United  States  v.  Peralta,  ^  Fed.  Cas. 
496,  and  United  States  v.  Pico,  27  Fed.  Cas.  532,  rejecting  claims  where 
archive  evidence  was  entirely  wanting;  Owen  v.  Presidio  Min.  Co.,  61  Fed. 
22,  9  C.  C.  A.  338,  rejecting  claim  where  record  evidence  was  slight  and  of 
questionable  authenticity;  dissenting  opinion  in  Homsby  v.  United  States, 
10  Wall.  244,  19  L.  Ed.  906,  majority  holding  proof  sufficient  to  entitle 
claimant  to  confirmation. 

To  maintain  title  by  secondary  evidence,  claimant  must  show  that  graat 
'was  made  in  manner  required  by  law,  that  papers  were  destroyed,  and  most 
show  subsequent  Judicial  survey  and  actual  possession  by  acts  of  ownership. 

Approved  in  United  States  v.  Elder,  177  U.  S.  124,  44  L.  Ed.  698,  20 
Sup.  Ct.  544,  holding  indorsement  by  Governor  on  petition  directing^  dis- 
trict prefect  to  ascertain  whether  land  applied  for  had  an  owner  and  to 
make  delivery  of  the  land  did  not  constitute  a  grant;  United  States  v. 
Mooreheadi  1  Black,  251,  17  L.  Ed.  80,  holding  proof  insufficient  which 
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failed  to  show  that  grant  was  entered  in  the  lost  record;  United  States  v. 
Neleigh,  1  Black,  305,  17  L.  Ed.  146,  holding  testimony  positively  spurious 
which  attempted  to  support  similar  grant  in  California. 

Authenticity  of  grant  most  be  estabUshed  before  any  qnestion  can  arise 
upon  conditioiifl  annexed  by  law  to  Bacb  grant*  oz  concerning  certainty  of 
Ijoimdaries  specified  in  it. 

Cited  in  Dodge  v.  Perez,  2  Sawy.  648,  Fed.  Cas.  3953,  on  question  of 
boundaries. 

Miscellaneous.  Cited  in  United  States  v.  Castro,  25  Fed.  Cas.  327,  as  res 
adjudicata  of  particular  claim  in  dispute;  United  States  v.  Vallejo,  1 
Black,  552,  17  L.  Ed.  234,  respecting  the  Mexican  land  laws  generally. 

24  How.  352-S67,  16  L.  Ed.  712,  DAT  V.  WA8HBXJBN. 

Chancery  does  not  give  any  specific  lien  to  a  creditor  at  large,  against 
Us  debtor,  fnrtber  than  he  lias  acquired  at  law. 

Approved  in  Tates  v.  Seitz,  7  D.  C.  23,  holding  on  bill  filed  by  judgment 
creditor,  court  will,  after  satisfaction  of  trust,  apply  proceeds  to  payment 
of  judgments  according  to  their  priority  of  time;  Talley  v.  Curtain,  54 
Fed.  50,  4  C.  C.  A.  177,  holding  creditor  at  large  not  entitled  to  any  prior- 
ity in  time  of  payment. 

Creditor  can  acquire  a  preference,  which  a  Court  of  Chancery  will  enforce, 
only  by  judgment  and  execution;  mere  bringing  suit  to  set  aside  fraudulent 
coiiYeyance  gives  no  priority  in  the  property  recovered. 

Approved  in  Wyman  v.  Wallace,  201  U.  S.*242,  60  L.  Ed.  741,  26  Sup. 
Ct.  495  (affirming  George  v.  Wallace,  135  Fed.  292,  68  C.  C.  A.  40),  hold- 
ing no  judgment  at  law  on  note  given  by  national  bank  necessary  to  suit 
by  holder  to  subject  property  conveyed  to  trustee  as  security  to  satisfac- 
tion of  debt;  Freedman's  Sav.  etc.  Co.  v.  Earle,  110  U.  S.  716,  717,  28 
L.  Ed.  304,  4  Sup.  Ct.  230,  and  Ryttenberg  v.  Keels,  39  S.  C.  213,  17  S.  E. 
445, , giving  preference  to  execution  creditors;  Kimbering  v.  Hartly,  1 
McCrary,  139,  1  Fed.  574,  where  petitioning  creditor  had  obtained  judg- 
ment and  issued  execution  prior  to  filing  bill;  Childs  v.  N.  B.  Carlstein  Co., 
76  Fed.  92,  holding  garnishment  proceedings  insufficient  ground  upon  which 
to  maintain  bill ;  Jenks  v.  Horton,  114  Mich.  52,  72  N.  W.  22,  holding 
bill  caiinot  be  filed  to  reach  equitable  assets  before  judgment;  Ex  parte 
Spragins,  44  S.  C.  81,  21  S.  E.  549,  holding  contract  creditor  could  acquire 
no  priority  by  simply  filing  bill ;  Cassady  v.  Anderson,  53  Tex.  537,  holding 
suit  on  debt  and  to  set  aside  conveyance  brought  by  contract  creditor  would 
create  no  new  and  independent  lien ;  Ogden  Paint  etc.  Co.  v.  Child,  10  Utah, 
483,  37  Pac.  736,  holding  creditor  entitled  to  preference  who  first  levied 
execution;  McClellan  v.  Solomon,  23  Fla.  442, 11  Am.  St.  Rep.  385,  2  South. 
827,  following  rule;  Arbuckle  Bros.  Coffee  Co.  v.  Werner,  77  Tex.  45,  13 
S.  W.  964,  holding  judgment  creditor,  without  a  lien,  may  maintain  bill 
to  set  aside  fraudulent  conveyance. 
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Limited  in  Pullman  v.  Stebbins,  61  Fed.  10,  holding  creditors  at  large 
could  maintain  bill  without  obtaining  judgments  where  defendant  corpora- 
tion had  ceased  to  exist;  Talley  v.  Curtain,  54  Fed.  45,  4  C.  C.  A.  177,  hold- 
ing bill  may  be  maintained  without  prior  judgment  where  latter  would  have 
afforded  no  remedy  and  claim  was  not  disputed;  Livingston  v.  Swofford 
Bros.  Dry  Goods  Co.,  12  Colo.  App.  327,  56  Pac.  354,  entertaining  bill 
where  judgment  or  execution  would  haye  been  fruitless. 

Distinguis.hed  in  Almy  v.  Piatt,  16  Wis.  172,  holding  that  tinder  statute, 
creditor  can  obtain  all  relief  retjiuired  by  garnishee  process. 

Creditor's  bills  and  proceedings  in  equity  in  aid  of  executions.    Note, 
90  Am.  Dec.  296. 

Conditions  precedent  to  equitable  remedies  of  creditors.    Note,  ,23 
L.  B.  A.  (N.  S.)  13. 

Creditor,  whose  claim  has  not  been  reduced  to  Judgment,  acquires  no  Uen 
or  preference  superior  to  other  similar  creditors  by  reason  of  initiating  suit 
to  set  aside  a  fraudulei);t  assignment. 

Approved  in  In  re  Duggan,  183  Fed.  409,  106  C.  C.  A.  51,  holding  when 
chattel  mortgage  on  bankrupt's  property  is  declared  void,  trustee  holds 
property  unencumbered  by  mortgage  and  subject  to  pro  rata  distribution; 
Conway  v.  Owensboro  Savings  Bank  etc.  Co.,  165  Fed.  825,  holding  stock- 
holders' double  liability  constitutes  trust  fund  so  that  creditors  may  sue 
on  behalf  of  all  creditors  to  have  trust  administered  in  equity  without  first 
obtaining  judgment  at  law;  Droop  v.  Ridenour,  9  App.  D.  C.  108,  holding 
bill  in  equity  is  maintainable  by  creditor  whose  claim  is  not  in  judgment 
against  absconding  debtor,  to  subject  equitable  lien,  where  debtor  has  no 
property  out  of  which  debt  could  be  satisfied  by  proceedings  at  law. 

When  a  specific  fmid  has  been  assigned  for  benefit  of  creditors,  the  equi- 
table lien  of  each  creditor  upon  the  fund  lays  suificient  foundation  for  inter- 
position of  cfiancery. 

Approved  in  Wyman  v.  Mathews,  53  Fed.  680,  holding  that  all  thp  Tin- 
preferred  creditors  may  maintain  bill,  although  claims  are  not  reduced  to 
judgment. 

Priority  as  to  proceeds  of  creditors'  bills.    Note,  17  L.  R,  A.  345. 

The  objection  that  a  creditor's  demand  had  not  been  reduced  td  -^dgment 
and  execution  before  filing  bill  to  set  aside  deed  as  fraudulent  is  waived  if 
not  taken  in  time. 

Approved  in  Chittenden  v.  Brewster,  2  Wall.  196,  17  L.  Ed.  841,  holding 
that  appellees  could  not  take  advantage  of  defect  on  appeal;  Wells  ▼. 
Dalrymple,  29  Fed.  Cas.  645,  holding  objection  waived,  not  being  taken 
in  answer. 

Miscellaneous.    Cited  in  Case  v.  Beauregard  etc.  R.  R.  Co.,  101  U.  S. 
691,  25  L.  Ed.  1005,  as  example  of  suit  allowed  a  creditor  who  had  not 
duced  his  claim  to  a  judgment  nor  taken  out  execution. 
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24  How.  357-362,  16  L.  Ed.  693,  TATE  v.  GABNEY. 

Decision  of  register  and  recelYei  of  land  oi&ce,  appointed  under  acts  to 
ascertain  titles  to  certain  lands  in  Louisiana,  is  not  conclusive  except  as  to 
matters  of  location  and  cultivation. 

Approved  in  Teedlee  v.  McNeely,  104  La.  606,  29  South.  248,  holding 
when  party  holds  land  under  confirmed  grant  followed  by  survey,  he  will 
be  protected  from  claim  under  receiver's  certificate  showing  entry  of  date 
subsequent  to  original  claim;  Merrill  v.  Hartwell,  11  Mich.  202,  holding 
act  of  commissioner  of  pensions  in  canceling  warrant  not  final;  Smiley  v. 
Sampson,  1  Neb.  77,  holding  decision  of  land  officers  conclusive  on  ques- 
tions of  settlement,  inhabitancy  and  improvements. 

Miscellaneous.     Cited  erroneously  in  Papin  v.  Blumenthal,  41  Mo.  439. 

24  How.  862-364,  16  L.  Ed.  734,  ICASSET  v.  PAPIN. 

Imperfect  Bpanisti  title,  claimed  under  concession,  was,  by  laws  of  Mis- 
souri, subject  to  sale^  or  mortgage. 

Approved  in  Block  y.  Morrison,  112  Mo.  354,  20  S.  W.  343,  holding  that 
grantee  of  such  lands  took  an  interest  subject  to  execution  sale. 

Heirs  taking  land  by  descent,  witli  encumbrance  attached,  bold  them  in 
the  same  manner  that  their  ancestor  held. 

Approved  in  Houston  Oil  Co.  v.  Gallup,  50  Tex.  Civ.  377, 109  S.  W.  961, 
holding  where  widow  had  made  application  for  land  and  died  testate  with- 
out obtaining  patent,  she  had  equity  which  on  being  patented  passed  to 
devisees  to  it  named  in  her  will,  and  not  to  her  heirs. 

Where  a  claimant  mortgages  lands,  to  which  he  has  imperfect  Spanish 
title,  a  subsequent  grant  of  these  lands  to  the  heirs  of  claimant  inures  to  the 
benefit  of  the  mortgagee,  or  purchaser,  under  the  mortgage  foreclosure. 

•Approved  in  Rogers  v.  Clark  Iron  Co.,  104  Minn.  226,  116  N.  W.  750, 
holding  in  action  to  quiet  title  to  land,  defendants  who  were  in  adverse 
possession  were  entitled  to  show  an  outstanding  title  in  third  person  with- 
out connecting  themselves  therewith;  Toledo  etc.  R.  Co.  v.  Hamilton,  134 
U.  S.  305,  33  L.  Ed.  909,  10  Sup.  Ct.  550,  holding  that  mortgage  with  gen- 
eral words  of  description  covered  lands  held  by  equitable  title;  Gray  v. 
Jones,  4  McCrary,  520,  14  Fed.  86,  where  assignor  of  land  warrants,  sub- 
sequently taking  patent,  held  it  in  trust  for  assignee;  Kingman  v.  Holt- 
haus,  59  Fed.  313,4iolding  that  patent  inured  to  benefit  of  original  locator's 
alienees;  Haney  v.  Roy,  54  Mich.  640,  20  N.  W.  623,  where  patent  issued 
to  mortgagor  inured  to  benefit  of  mortgagee. 

24  How.  364^376^  16  L.  Ed.  614,  AMET  V.  HCAYOB  ETC.  OF  AIiLEOHANT 
CITY. 

Statute  authorizing  an  issue  of  certificates  of  loan,  by  a  municipality. 
Is  complied  with  by  an  issue  of  coupon  bonds. 
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Approved  in  Austin  v.  Nalle,  85  Tex.  542,  22  S.  W.  673,  holding  that 
power  to  issue  bonds  implied  power  to  issue  negotiable  securities. 

Pennsy^lvaDla  acts  of  1849  an^  1860  held  to  authorize  municipality  to  israe 
coupon  bonds  in  payment  of  sabscription  to  railroad  stock. 

Approved  in  Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am.  Bep.  439, 
holding  an  act  authorizing  a  bond  issue  in  aid  of  railroad  within  l^slative 
power. 

Act  of  the  legislature,  fixing  a  limit  to  the  indebtedness  to  be  incorrad 
by  a  city,  does  not  affect  bonds  issued  under  subsequent  act  authorizing  tlie 
city  to  issue  the  same  in  excess  of  that  limit. 

Approved  in  United  States  v.  New  Orleans,  98  U.  S.  397,  25  L.  Ed.  227, 
sustaining  bonds  issued  under  similar  circumstances;  Chicago  etc.  Ry.  Co. 
V.  Manhattan,  45  Kan.  422,  25  Pac.  880,  holding  that  act  in  question  was 
not  limited  by  earlier  act ;  Moore  v.  New  Orleans,  32  La.  Ann.  740,  hold- 
ing that  limitation  on  power  of  city  to  incur  indebtedness  did  not  operate 
on  power  of  legislature;  Commonwealth  v.  Allegheny,  40  Pa.  St.  351,  hold- 
ing that  limit  on  tax  levy  might  be  raised  by  subsequent  act. 

Bond  issue  in  question,  being  specially  authorized  by  legislature,  is  not 
void  for  want  of  formalities  required  in  case  of  ordinance  under  city's  charter. 

Approved  in  National  Bank  of  Commerce  v.  Grenada,  41  Fed.  92,  where 
bond  issue  was  valid,  though  there  was  no  publication  as  required  by  char- 
ter; Allen  V.  Davenport,  107  Iowa,  98,  77  N.  W.  535,  holding  that  failure 
to  publish,  under  directory  statute,  did  not  invalidate  ordinance. 

Distinguished  in  National 'Bank  of  Commerce  v.  Grenada,  44  Fed.  265, 
holding  that  city  might  set  up  want  of  publication  in  suit  on  bonds  in 
question. 

Municipal  bonds,  issued  in  aid  of  a  railroad,  under  vaJld  act  of  legis- 
lature, may  not  be  repudiated,  in  the  hands  of  bona  fide  purchasers,  for  any 
fault  of  the  city  in  their  issue. 

Approved  in  Moran  v.  Miami  Co.,  2  Black,  732,  17  L.  Ed.  847,  holding 
recitals  in  bonds  conclusive  as  to  regularity  of  their  issue ;  County  of  Beaver 
V.  Armstrong,  44  Pa.  St.  69,  holding  bond  coupons  negotiable;  Adams  ▼. 
Memphis  etc.  R.  Co.,  2  Cold.  663,  where  city  could  not  set  up  irregularity 
in  mortgage  given  to  secure  railroad  bonds. 

Questions  of  law  as  to  which  State  court  decisions  must  be  followed 
in  actions  originating  in,  or  removed  to.  Federal  courts.  Note,  40 
L.  B.  A.  (N.  S.)  407. 

24  How.  S76-385,  16  L.  Ed.  735,  BOABD  OF  OOMMBS.  OF  KNOX  00X7NTT 
V.  ASPmWALL. 

Mandamus  is  a  remedy  to  compel  any  person,  corporation,  public  ftmctioii- 
ary  or  tribunal  to  perform  some  clear  and  indisputable  legal  duty  required  by 
law,  where  the  party  seeking  relief  has  no  other  legal  remedy. 
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Approved  in  Thomi)6on  v.  Perns  Irr.  Dist.,  116  Fed.  770,  holding  man- 
damus is  proper  remedy  in  Federal  court  for  collection  of  judgment  ren- 
dered therein  against  an  irrigation  district;  Farmers'  Nat.  Bank  v.  Jones, 
105  Fed.  465,  holding  mandamus  does  not  lie  under  Arkansas  act,  May  8, 
1899,  to  compel  State  debt  board  to  issue  new  bonds  to  plaintiff  in  lieu  of 
old.  destroyed  ones ;  Seymour  v.  United  States,  10  App.  D.  C.  569,  holding 
mandamus  will  not  lie  on  behalf  of  patentee  to  compel  commissioner  of 
patents  to  reinstate  interference  and  determine  question  of  priority;  City 
of  Guthrie  v.  Stewart,  45  Okl.  605,  146  Pac.  585,  holding  mandamus  will 
not  lie  against  county  treasurer  where  relief  sought  is  not  clear  and  free 
from  doubt,  and  when  plaintiff  has  plain  and  adequate  remedy  at  law; 
Territory  v.  Crum,  13  Okl.  11,  73  Pac.  297,  refusing  mandamus  to  compel 
probate  judge  to  account  for  all  fees  in  entering  town  sites  and  pay  over 
JiU  such  fees  received  in  excess  of  annual  salary;  Wilson  v.  Cox,  73  S.  C. 
400,  53  S.  E.  613,  mandamus  does  not  lie  to  compel  dispenser  of  county  to 
open  and  operate  dispensary,  where,  in  order  to  do  so,  court  would  have 
to  set  aside  election  against  dispensary ;  McCullough  v.  Hicks,  63  S.  C.  545, 
^  S.  E.  762,  holding  State  court  cannot  enjoin  enforcement  of  Federal 
mandamus  in  case  where  Federal  court  had  jurisdiction  originally;  State 
F.  Washington  Irr.  Co.,  41  Wash.  286,  111  Am.  St.  Rep.  1021,  83  Pac.  310, 
mandamus  does  not  lie  to  compel  irrigation  company  to  comply  with  con- 
tract to  furnish  ^ater;  dissenting  opinion  in  H.  P.  Cornell  Co.  v.  Barber, 
SI  H.  I.  430,  76  Atl.  828,  majority  holding  mandamus  will  lie  against  town 
treasurer  where  claim  had  been  allowed  and  audited  by  auditor,  and  was 
paj^able  by  treasurer  out  of  moneys  on  hand ;  dissenting  opinion  in  Ehrlich 
^'  «Teiinings,  78  S.  C.  280,  58  S.  E.  926,  majority  holding  mandamus  will 
^^    ^^rainst  State  treasurer  to  comx)el  him  to  exchange  certificate  of  stock 
^or   coupon  bond  as  authorized  by  law;  Bayard  v.  United  States,  127  U.  S. 
^9    32  L.  Ed.  118,  8  Sup.  Ct.  1225,  refusing  writ  where  right  of  applicant 
^a«     in  litigation ;  United  States  v.  Lament,  155  U.  S.  308,  39  L.  Ed.  164, 
15  Sxap.  Ct.  99,  refusing  writ  where  legal  right  was  not  established;  Board. 
0^  OoTnmrs.  of  Grand  County  v.  King,  67  Fed.  209,  14  C.  C.  A.  421,  ref us- 
"Jgr    ^^iit,  there  being  a  discretion  as  to  tax  levy;  Lord  v.  Bates,  48  S.  C. 
11^»    26  S.  E.  218,  refusing  writ  to  compel  refunding  of  lost  bonds ;  United 
Statics  y_  Johnson  Co.,  6  Wall.  193, 18  L.  Ed.  775,  where  writ  issued  to  com- 
M   "t^x  levy  to  pay  judgment  on  county  bond. 


lere  act,  anthozlzing  municipal  bond  Inne,  provides  for  anessment  of 
"P^^^s^  tax  to  pay  interest  on  these  bonds,  one  obtaining  Judgment  for  such 
Int^iTQat  In  Federal  court  may  compel  sach  assessment  by  mandamus. 

-^X>X5roved  in  State  v.  Demann,  83  Minn.  336,  86  N.  W.  354,  holding  on 

wtin-ty  division  parent  county  may  by  mandamus  compel  new  county  to 

pTo^ri^e  for  its  pTox)er  share  of  indebtedness  of  both  counties  existing  at 

^^e    of  division ;  Theis  v.  Commrs.  of  Washita  County,  9  Okl.  653,  60  Pac. 

WB,  xnandamus  and^ot  action  for  money  judgment  lies  where  county  com- 

iit^^&ioners  have  issued  bridge  warrants  under  statutory  authority  and  have 
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failed  to  levy  annual  tax  to  pay  warrants;  United  States  v.  Johnson,  6  ' 
Wall.  198,  18  L.  Ed.  777,  where  writ  issued  to  compel  levy  to  pay  judg- 
ment on  county  bonds;  Walkley  v.  Muscatine,  6  Wall.  483,  18  L.  Ed.  931, 
denying  injunction  in  similar  case;  United  States  V.  Gates,  7  Wall.  613,  18 
L.  Ed.  203,  and  United  States  v.  New  Orleans,  98  U.  S.  397,  25  L.  Ed.  227, 
directing  writ  to  issue  in  favor  of  one  holding  judgment  on  interest  cou- 
pons; Supervisors  v.  United  States,  9  Wall.  417,  19  L.  Ed.  733,  where  writ 
issued,  though  defendants  had  been  enjoined  by  State  court;  Ex  parte 
Parsons,  1  Hughes,  285,  Fed.  Cas.  10,774,  where  writ  issued  in  absence  of 
provision  for  special  tax;  United  States  v.  Jefferson  Co.,  1  McCrary,  370, 
5  Dill.  323,  Fed.  Cas.  15,472,  where  writ  issued,  though  since  issue  there 
had  been  change  in  the  law;  Groelet  v.  Elizabeth,  10  Fed.  Cas.  526,  where 
injunction  and  receiver,  in  aid  of  judgment  on  bonds,  were  refused ;  United 
States  V.  Burlington,  24  Fed.  Cas.  1302,  holding  fact  that  duty  is  imxx>sed 
by  State  statute  is  no  defense;  In  re  Copenhaver,  54  Fed.  661,  where 
county  oflScers  were  imprisoned  for  failure  to  obey  writ  so  issued;  People 
V.  Getzendaner,  137  111.  260,  34  N.  E.  303,  holdingi»that  writ  should  issue, 
though  there  was  no  judgment  on  the  bonds;  Wells  v.  Mason,  23  W.  Va. 
464,  where  writ  issued  in  aid  of  judgment  against  city  for  medical  services 
to  paupers;  Waite  v.  Santa  Cruz,  89  Fed.  624,  holding  that  the  fact  that 
United  States  court  could  not  entertain  an  original  proceeding  for  man- 
damus did  not  affect  its  jurisdiction  in  action  on  bonds ;  dissenting  opinion 
in.  Badger  v.  New  Orleans,  49  La.  Ann.  840,  37  L.  R.  A.  554,  21  South.  886, 
majority  refusing  writ  because  petitioner's  right  was  not  establislied ; 
Leavenworth  Co.  v.  Miller,  7  £[an.  506,  12  Am.  Rep.  439,  holding  act  au- 
thorizing bond  issue  in  aid  of  railroad  within  legislative  power. 

Limited  in  Board  of  Commrs.  of  Grand  County  v.  King,  67  Fed.  209,  14 
C.  C.  A.  421,  refusing  writ  to  compel  tax  levy,  the  same  being  discretionary 
with  the  board ;  Vance  v.  Little  Rock,  30  Ark.  450,  quashing  levy  made  in 
excess  of  statutory  limit  of  tax  rate ;  State  v.  Guttenberg,  39  N.  J.  L.  661, 
refusing  Writ,  there  being  no  authority  for  required  tax  levy;  dissenting 
opinion  in  United  States  v.  Johnson,  6  Wall.  201,  18  L.  Ed.  778,  majority 
holding  that  writ  should  issue,  though  county. was  enjoined  by  State  court. 

Federal  courts  dezive  their  power  to  issue  wxits  of  mandamus  from  tbe 
Oonstitntlon  and  laws  of  the  United  States. 

Approved  in  dissenting  opinion  in  Swift  v.  Richardson,  7  Houst.  358,  32 
Atl.  146,  majority  holding  that  writ  might  issue  to  dfficers  of  foreign 
corporation. 

Where  necessary  to  the  exercise  of  its  Jurisdiction,  Circuit  Ooort  may  lasue 
writ  of  mandamus,  so  it  may  issue  the  writ  to  comirel  county  officers,  to  levy 
a  tax  to  satisfy  a  Judgment  against  -a  comity  upon  municipal  bonds. 

Approved  in  Hair  v.  Bumell,  106  Fed.  285,  holding  mandamus  lies  to 
compel  corporate  officers  to  transfer  stock  to  purchaser  at  marshal's  exe- 
cution sale;  Santa  Cruz  v.  Waite,  98  Fed.  394,  39  C.  C.  A.  106,  holding 
owner  of  municipal  bonds  containing  direct  promise  to  pay  may  sue  in 
Federal  court  to  recover  judgment  thereon,  though  bonds  are  payable  only 
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oat  of  special  fund  to  be  created  by  levy  of  tax;  United  States  v.  John- 
son Co.,  6  Wall.  198^  18  L.  Ed.  777,  where  writ  issued  to  compel  tax  levy 
to  satisfy  judgment  on  county  bonds;  Walkley  v.  Muscatine,  6  Wall.  483, 
18  If.  Ed.  931,  holding  injunction  not  the  remedy  to  compel  tax  levy  to  pay 
judgment;  United  States  v.  Gates,  7  Wall.  613,  19  L.  Ed.  203,  and  United 
States  V.  New  Orleans,  98  U.  S.  397,  25*  L.  Ed.  227,  directing  writ  to  com- 
pel tax  levy  to  pay  judgment  on  interest  coupons;  Supervisors  v.  United 
States,  9  Wall.  417,  19  L.  Ed.   733,  issuing  writ  to  compel  tax  levy, 
though    supervisors    had   been   enjoined    by    State   court;    Thompson    v. 
United  States,  103  U.  S.  483,^26  L.  Ed.  523,  where  writ  issued  to  com- 
pel clerk  to  certify  judgment  and  did  not  abate  at  clerk's  death;  Fisk  y. 
Union  Pac.  R.  Co.,  6  Blatchf.  395,  Fed.  Cas.  4827,  refusing  writ  to  stay 
proceedings  in  State  court  after  cause  had  been  removed  to  United  States 
court;  Ex  parte  Parsons,  1  Hughes,  285,  Fed.  Cas.  10,774,  where  writ 
issued  to  compel  tax  levy,  ii>  aid  of  judgment  on  bonds,  though  no  8X)ecial 
/assessment  was  provided  for  in  statute;  United  States  v.  Jefferson  Co., 
1  McCrary,  370,  5  Dill.  323,  Fed.  Cas.  15,472,  where  writ  issued  in  aid  of 
judgment  on  bonds,  though,  since  issue,  the  law  had  been  changed ;  United 
States  V.  Hutton,  10  Ben.  276,  Fed.  Cas.  15,433,  refusing  writ  to  afford 
inspection  of  papers  before  that  order  had  been  made ;  Evans  v.  Pittsburg, 
8  Fed.  Cas.  878,  where  writ  was  issued  to  treasurer  directing  payment  of 
judgment  out  of  moneys  coming  into  his  hands ;  In  re  Copenhaver,  54  Fed. 
661,  where  county  officers  were  imprisoned  for  disobedience  of  writ;  Wheel- 
ing V.  Mayor,  1  Hughes,  94,  Fed.  Cas.  17,502,  granting  injunction,  though 
mandamus  would  not  issue  because  relief  was  not  sought  in  aid  of  judgment. 
Limited  in  dissenting  opinion  in  United  States  v.  Johnson  Co.,  6  Wall. 
201, 18  L.  Ed.  778,  majority  holding  that  writ  should  issue,  though  defend* 
Ant  had  been  enjoined  by  State  court. 

It  la  no  objection  to  the  use  of  tbls  remedy  that  another  might  possibly 
be  obtained  by  litigation  in  another  tribunal. 

Approved  in  Walkley  v.  Muscatine,  6  Wall.  483,  18  L.  Ed.  931,  where  in- 
junction to  comx)el  tax  levy  to  pay  judgment  on  bonds  was  denied. 

X>ef aidants,  having  been  afforded  every  opportunity  of  defense  that  conld 
^▼e  Ibeen  obtained  by  an  alternative  writ,  and  having  refused,  without  reason, 
^  P^Srf  orm  their  plain  legal  duty,  a  peremptory  writ  was  proper. 

-A.p>proved  in  United  States  v.  New  Orleans,  17  Fed.  484,  where  service 
°^  p^^tition  and  order  to  show  cause  justified  peremptory  writ;  State  v. 
Aludiua  Co.,  17  Fla.  20,  where  service  of  petition  and  notice  of  hearing 
^®^o  lield  sufficient;  State  v.  Mayor,  35  N.  J.  L.  199,  citing  cases  and  issu- 
^  X>«remptory  writ,  there  being  no  dispute  as  to  facts,  and  parties  being 
l»ea:r"<a  ;  Northern  Pacific  R.  R.  Co.  v.  Territory,  3  Wash.  Ter.  314,  13  Pac. 
^^9   '^where  public  nature  of  duty  relieved  from  necessity  of  demand. 

^^xscellaneous.    Cited  in  Eaton  v.  Berlin,  49  N.  H.  224,  as  to  constitu- 
\&(>ixa.lity  of  acts  authorizing  bond  issue. 
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24  How.  386-394,  16  Ii.  Ed.  599,  BUOKLEY  V.  KAUMEEAO  STEAM  ETC.  CO. 
Bights  and  o1)liga1^ii8  of  tbe  parties  to  a  contract  of  affreightment  com- 
mence at  time  of  delivery  hy  shipper  to  lightermen  employed  by  the  master 
of  vessel  to  bring  cargo  from  wharf  to  vessel. 

Approved  in  Petersburg  etc.  Steamboat  Line  v.  Norfolk- Virginia  Pea- 
nut Co.,  172  Fed.  322,  324,  24  L.  R.  A.  (N.  S.)  569,  96  C.  C.  A.  383,  hold- 
ing delivery  of  cargo  at  wharf  was  delivery  to  vessel,  and  for  any  loss 
occasioned  in  transferring  it  on  lighter  from  wharf  to.  vessel,  the  latter 
was  liable;  The  Pokanoket,  161  Fed.  384,  holding  where  goods  were  dt»- 
livered  at  steamboat  company's  dock,  and  were  lost  in  transporting  them 
by  lighter  to  steamer,  steamer  was  liable  for  loss;  Guffey  v.  Alaska 
etc.  S.  S.  Co.,  130  Fed.  274,  64  C.  C.  A.  517,  where  at  time  goods  delivered 
on  wharf  under  bill  of  lading  reciting  that  goods  were  to  be  ship'ped  on 
board  ship  lying  at  certain  dock,  complainant  knew  vessel  was  at  sea, 
and  goods  not  delivered  to  master,  vessel  itot  subject  to  lien  for  breach 
of  contract  of  affreightment;  Chesapeake  etc.  Towing  Ca.  v.  Western  As- 
surance Co.,  99  Md.  443,  50  Atl.  17,  finding,  in  suit  by  assignee  of  owner 
of  cargo  of  goods  against  steamer  and  owner  of  scow  carrying  goo^s  to 
steamer,  that  scow  unsea worthy,  does  not  estop  owner  of  scow  in  action 
against  insurer  of  cargo;  Blowers  v.  One  Wire  Rope  Cable,  19  Fed.  446, 
holding  lien  for  freight  attached  when  cable  was  laden  on  board;  Pearce 
V.  The  Thomas  Newton,  41  Fed.  108,  holding  responsibility  of  vessel  be- 
gan when  her  agents  received  goods  at  warehouse;  Nordaas  v.  Hubbard, 
48  Fed.  922,  holding  vessel  chargeable  with  lighterage  at  port  of  Mobile,, 
in  absence  of  any  express  stipulation;  City  of  Alexandria,  24  Blatchf.  57, 
28  Fed.  205  (reversing  23  'Fed.  827),  holding  delivery  of  lightermen  de- 
livery to  vessel;  Hayes  v.  Campbell,  55  Cal.  425,  S6  Am.  Rep.  46,  holding 
vessel  had  lien  for  freight  after  delivery  to  vessel  and  replevy  by  owner; 
Waring  v.  Mayor,  8  Wall.  115,  19  L.  Ed.  344,  as  to  customs  of  lightermen 
in  port  of  Mobile;  Guerard  v.  The  Lovespring,  42  Fed.  855,  holding  title 
did  not  pass  to  vendee  where  vendor  took  no  bill  of  lading  for  lost  cargo. 

Distinguished  in  The  Guiding  Star,  53  Fed.  943,  944,  holding  steamer 
not  liable  for  loss  of  goods  delivered  to  landing-keeper,  who  was  not  an 
agent -^f  steamer  for  that  purpose. 

Where  master  signs  hill  of  lading,  without  authority,  for  goods  not  re- 
ceived, the  owner  and  vessel  are  not  Uahle,  and  bona  fide  purchaser  of  bill 
takes  it  subject  to  the  infirmity. 

Approved  in  The  Isola  Di  Procida,  124  Fed.  943,  holding  Harter  act 
does  not  empower  master  to  bind  vessel  by  false  bill  of  lading;  Robinson 
V.  Memphis  etc.  R.  R.  Co.,  9  J^ed.  139,  holding  railroad  not  liable  where 
its  agent  signed  bill  of  lading  for  goods  not  received. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105  Am. 
St  Rep.  350. 

Where  goods  were  delivered  in  pursuance  of  contract,  and  goods  irare- 
tn  conttmctlve  custody  of  master,  having  been  delivered  on  board  a  lighter,. 
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thovgli  no  ithysical  connectioii  iMtween  cargo  and  abip  existed,  fbe  sMp  is 
liable  for  loes  canaed  by  ezploaion  on  lighter. 

Approved  in  Insurance  Co.  of  North  America  v.  North  German  Lloyd 
Co.,  106  Fed.  974,  holding  where  lighter  taking  goods  to  vessel  when  water 
was  calm  capsizes,  there  is  presumption  of  unseaworthiness;  Campbell  v. 
The  Sunlight,  2  Hughes,  11,  Fed.  Cas.  2368,  holding  vessel  liable  for  loss 
of  cargo  on  lighter  alongside;  The  James  McMahon,  10  Ben.  106,  107, 
Fed.  Cas.  7197,  holding  towboat  liable  for  breach  of  contract  in  failing 
to  take  canal-boat  in  tow;  The  Williams,  Brown,  Adm.  220,  Fed.  Cas. 
17,710,  sustaining  action  in  rem  on  contract  for  services  of  tug,  although 
there  was  no  actual  assistance;  City  of  Alexandria,  24  Blatchf.  57,  28 
Fed.  205  (reversing  s.  c,  23  Fed.  827),  holding  delivery  to  liprhtennen  a 
delivery  to  steamship;  Wilkinson  v.  Dalferes,  27  La.  Ann.  380,  holding 
explosion  to  -be  prima  facie  evidence  of  negligence;  The  Ira  Chaffee,  2 
Flipp.  656,  2  Fed.  406,  holding  that  there  was  no  lien  on  vessel  for  loss 
where  there  was  no  delivery  on  board  vessel. 

Distinguished  in  Barrell  v.  The  Mohawk,  8  Wall.  162,  19  L.  Ed.  408, 
holding  master  not  liable  where  shipper  accepted  goods  at  point  of  disaster 
to  the  vessel;  The  Keokuk  v.  Robson,  9  Wall.  521,  19  L.  Ed.  746,  holding 
that  there  was  no  contract  of  affreightment  and  no  delivery  to  transpor- 
tation company. 

Limited  in  The  Pauline,  1  Biss.  397,  Fed.  Cas.  10,848,  holding  merely 
executory  contracts  for  shipment  cannot  be  enforced  against  vessel  by 
proceedings  in  rem. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  R.  434. 

What  constitutes  delivery  of  freight  to  carrier.    Note,  82  L.  R.  A. 
(N.  8.)  322. 

TJUading  of  vessel,  at  port  of  discharge,  upon  wharf  does  not  discharge 
tSie  lien  of  shipper  nnlesa  delivery  is  to  consignee  within  meaning  of  bill  of 
lading. 

Approved  in  In  re  British  American  Cedat  Co.,  217  Fed.  164,  holding 
that  railroad  has  lien  on  goods  carried  for  freight  charges  and  may  en- 
force same  by  proceeding  in  rem  in  proper  court. 

24  How.  394-388,  16  L.  Ed.  696,  CLEMENTS  V.  WARNER. 

When  lands  become  subject  to  entry  at  private  sale,  they  lose  their  char- 
acter as  reserved  lands,  and  wUl  then  be  subject  to  privileges  of  pre-emption 
in  f  S^or  of  settlers. 

Approved  in  United  States  v.  Garretson,  42  Fed.  24,  holding  thAt  penal 
statute  applying  to  certain  reserved  lands  did  not  extend  to  lands  open 
to  private  entry;  Baty  v.  Sale,  43  III.  356,  92  Am.  Dec.  131,  holding  that 
entry  related  back  to  time  of  settlement  and  filing  of  declaration. 

Policy  of  Federal  government  in  favor  of  settlers  upon  public  landa  has 
been  liberal,  and  they  have  a  superior  equity  to  become  pnrchaseis  of  a  limited 
extent  of  improved  land. 
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Approved  in  Brandon  v.  Ard,  211  U.  S.  19,  58  L.  Ed.  71,  29  Sup.  Ct  1, 
holding  equitable  rights  of  homesteader  before  railroad  legally  acquired 
interest  in  land  prevail  over  rights  of  railroad;  Nelson  v.  Northern  Pac. 
Ry.  Co.,  188  U.  S.  123,  47  L.  Ed.  413,  23  Sup.  Ct.  307,  holding  one  who 
in  good  faith  occupies  unsurveyed  public  land  within  limits  of  railroad 
grant  after  order  of  withdrawal  based  on  map  of  general  location  but 
before  definite  location  may  x>erfect  title  under  homestead  law  as  soon 
as  land  is  surveyed;  Moss  v.  Dowman,  176  U.  S.  418,  44  L.  Ed.  528,  20 
Sup.  Ct.  430,  holding  rights  of  settler  in  good  faith  taking  possession  of 
land  on  which  there  is  homestead  entry  by  one  who  has  never  made  any 
settlement  attach  instantly  on  filing  of  relinquishment  of  prior  entiy; 
Northern  Pac.  R.  R.  Co.  v.  Amacker,  175  U.  S.  567,  44  L.  Ed.  275,  20  Sup. 
Ct.  237,  upholding  entryman's  right  to  purchase  lands  entered  as  home- 
stead prior  to  time  when  notice  of  withdrawal  of  lands  was  received  at 
local  land  office  though  after  filing  of  map  of  general  route;  United  States 
-V.  Oregon  etc.  R.  Co.,  186  Fed.  895,  applying  rule  in  regard  to  proviso  in 
grant  to  railroad  company  |»roviding  that  lands  shall  be  sold  to  settlers 
only ;  Earnhart  v.  Switzjer,  179  Fed.  833, 105  C.  C.  A.  260,  denying  Federal 
jurisdiction  over  controversy  relating  to  protection  of  homesteader's  pos- 
sessory right  in  unsurveyed  public  land ;  Holmes  v.  United  States,  118  Fed. 
999,  55  C.  C.  A.  489,  holding  settler  in  good  faith  on  unsurveyed  lands  has 
made  valid  settlement  within  proclamation  of  December  20,  1892,  setting 
apart  lands  in  California  as  forest  reservations;  Benner  v.  Lane,  116  Fed. 
413,  holding  homesteader  on  unearned  railroad  landif  which  had  been  de- 
clared  forfeited  has  superior  rights  to  subsequent  purchaser  from  rail- 
road for  speculative  purposes;  Manley  v.  Tow,  110  Fed.  247,  248,  holding 
24  Stat.  556,  §  4,  relative  to  forfeiture  of  unearned  railroad  lands  does 
not  entitle  purchaser  of  unearned  lands  from  railroad  after  passage  of 
act  to  protection  as  against  homesteader  whose  settlement  antedated  pur- 
chase; Tonopah  etc  R.  Co.  v.  Fellanbaum,  32  Net.  297,  107  Pac.  888, 
holding  where  patent  had  been  issued  in  proceeding  to  which  claimants, 
having  prior  possession  of  land,  were  not  made  parties,  patent  is  not 
conclusive;  Ard  v.  Brandon,  156  U.  S.  543,  39  L.  Ed.  526,  15  Sup.  Ct.  409 
(reversing  43  Kan.  426,  23  Pac.  649),  holding  settler's  equity  superior  to" 
claims  of  railroad  under  patent  for  indemnity  land;  Lewis  v.  Johnson, 
76  Fed.  478,  protecting  littoral  rights  of  one  in  occupation  of  public  lands 
in  Alaska;  Boyce  v.  Danz,  29  Mich.  151,  holding  defendant  patentee  held 
subject  to  superior  equities  of  plaintiff  in  possession;  Franklin  v.  Kelley, 
2  Neb.  90,  considering  nature  of  pre-emptor's  right  before  patent  issued; 
Sumner  v.  Coleman,  20  Ind.  490,  arguendo. 

Distinguished  in  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219  U.  S. 
415,  55  L.  Ed.  276,  31  Sup.  Ct.  300,  majority  holding  railroad  company  *s 
rights  were  superior  to  purchaser  who  filed  pending  final  decision  of 
secretary.  "* 

Rights  of  pre-emptors  on  public  lands.    Note,  87  Am.  Dec.  133. 
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24  How.  398-407,  16  L.  Ed.  714»  I£88EE  OF  SMITH  V.  McOANK. 

Distinction  between  common  law  and  equity  has  been  preserved  in  Mary- 
land, and  ejectment  is  the  only  mode  of  trying  title  to  lands. 

Approved  in  Paul  v.  Fries,  18  Fla.  584,  denying  ejectment  where  plain- 
tiff did  not  hold  legal  title. 

In  Maryland,  plaintiff  must  show  legal  title  and  right  of  possession  under 
it  at  time  of  demise  laid  in  declaration  and  at  time  of  triaL 

Approved  in  Paul  v.  Fries,  18  Fla.  584,  holding  ejectment  could  not 
be  brought  on  tax  deed  executed  on  day  of  trial;  Nelson  v.  Triplett,  81 
Va.  237,  denying  ejectment  to  plaintiff  having  only  equitable  title;  Ex 
parte  Sayre,  69  Ala.  187,  holding  right  to  revive  ejectment  must  be 
asserted  within  limited  time,     x 

Ejectment  cannot  be  supported  upon  an  equitable  title^  however  indis- 
putable it  may  be,  but  remedy  must  be  sought  in  chancery. 

Approved  in  Kelso  v.  Norton,  65  Kan.  787,  93  Am.  St.  Bep.  812,  70  Pao. 
899,  holding  ejectment  will  not- lie  for  recovery  of  realty  by  heirs  of 
mortgagor  against  mortgagee  in  possession,  though  foreclosure  of  mort- 
gage would  be  barred;  Hall  v.  Yakoola  River  Min.  Co.,  1  Woods,  547, 
Fed.  Cas.  5955,  holding  State  legislation  did  not  affect  chancery  juris- 
diction of  Federal  courts. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.A.  782. 

Defendant  is  not  required  to  show  legal  title  in  himself,  and  if  plaintiff 
makes  out  prima  facie  legal  title,  defendant  may  defeat  action  by  showing 
elder  title  in  a  stranger. 

Approved  in  McGuire  v.  Blount,  199  U.  S.  144,  50  L.  Ed.  128,  26  Sup.  Ct. 
1,  applying  rule  where  defendant  set  up  ancient  documents  showing  pro- 
bate of  will  in  proceedii^gs  during  Spanish  control  of  Florida  and  judicial 
sale  of  testator's  lands;  Scott  v.  Herrell,  31  App.  D.  C.  53,  holding  lease 
by  party  under  whom  defendants  claim  and  who  they  claim  had  title  by 
adverse  possession^  is  admissible  in  evidence;  Wilkes  v.  Wilkes,  18  App. 
D.  C.  97,  holding  heii:s  at  law  of  grantor  in  deed  of  trust  cannot  maintain 
ejectment  against  widow  in  possession  of  premises  as  Jiomaf  Reeves  v. 
Low,  8  App.  D.  C.  118,  holding  that  it  is  error  ttT  instruct  that  defendant 
must  show  that  he  holds  possession  for  owners  under  title  by  adverse 
possession.       \ 

Equitable  interest  could  not  be  seized  under  fieri  facias  in  Maryland  until 
law  was  altered  in  1810,  and  that  law  did  not  change  equitable  interest  into 
a  legal  one  in  hands  of  purchaser. 

Approved  in  Droop  v.  Ridenour,  9  App.  D.  C.  108,  holding  where  plain- 
tiff seeks  to  reach  equitable  interest  of  defendant,  resort  must  be  had  to 
court  of  equity;  Walton  v.  Malcolm,  264  HI.  394,  AnxL  Oas.  1916D,  1021, 
106  N.  E.  214|  holding  in  ejectment,  where  plaintiff  claimed  under  deed 
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of  one  who  had  never  been  found  and  whose  deed  was  effective  to  convey 
title,  it  could  not  be  attacked  by  evidence  of  grantor's  mental  incapacity; 
Morsell  v.  First  Nat.  Bk.,  91  U.  S.  361,  23  L.  Ed.  438^holdin^  judgment 
at  law  not  a  lien  upon  real  estate  conveyed  to  trustees  with  'power  of 
sale;  Brandies  v.  Cochrane,  112  U.  S.  350,  28  L.  Ed.  763,  5  Sup.  Ct.  196, 
holding  judgment  at  law  created  no  lien  upon  interest  in  estate  held  in 
trust ;  Childress  v.  Monette,  54  Ala.  319,  holding  that  equity  of  redemption, 
sold  on  execution  under  the  code,  does  not  become  a  legal  estate;  Shryoek 
V.  Morris,  75  Md.  80,  23  Atl.  71,  holding  that  judgment  debtor's  equitable 
interest  in  trust  property  alone  passed  by  decree;  Gorham  v.  Wing,  10 
Mich.  492,  holding  equitable  interest  in  trust  estate  not  liable  to  execution ; 
Freedman's  Sav.  &  Trust  Co.  v.  Earle,  110  U.  S.  714,  28  L.  Ed.  303,  4 
Sup.  Ct.  229,  holding  judgment  creditor  ^ay,  by  bill  in  equity,  have 
equitable  assets  applied  in  satisfaction  of  judgment. 

Distinguished  in  Pelzer  Mfg.  Co.  v.  Pitts  &  Hartzog,  76  S.  C.  356,  11 
Ann.  Oas.  665,  57  S.  E.  32,  holding  under  South  Carolina  statute,  equitable 
interest  of  firm  in  certificate  of  stock  securing  note  of  partner  given  as 
contribution  to  partnership  capi£al  is  subject  to  attachment  for  firm  debt. 

One  holding  naked  legal  title  has  not  snch  an  interest  as  can  be  seized 
and  sold  by  marshal,  upon  a  fieri  facias. 

Approved  in  Woman's  Christian  Nat.  Library  Assn.  v.  Fordyce,  79  Ark. 
542,  7  L.  R.  A.  (N.  S.)  494,  86  S.  W.  420,  holding  property  acquired  by 
charitable  trust  corporation  under  grant  of  Congress  for  sole  purpose  of 
maintaining  library  thereon  is  not  subject  to  sale  under  execution  for  tort; 
Westevelt  v.  Hagge,  61  Neb.  659,  85  N.  W.  856,  holding  attachment  lien 
on  land,  legal  title  to  which  is  on  debtor,  is  subject  to  every  equity  exist- 
ing against  debtor  at  time  of  levy;  Hitchcock  v.  Galveston  Wharf  Co., 
4  Woods,  305,  50  Fed.  269,  holding  that  stock  held  by  city  in  trust  for 
inhabitants  could  not  be  sold  for  debts  of  city. 

PlaintifT ,  claiming  under  a  deed  conferring  merely  a  naked  legal  title  as 
trustee,  cannot  enlarge  that  to  a  beneficial  interest  by  parol  proof  that  the 
deed  is  ftaudulent,  as  against  creditors;  bis  remedy,  if  any,  is  in  equity,  where 
the  various  parties  in  interest  could  be  represented. 

Approved  fe  Harrett  v* Kinney,  44  Mich.  460,  7  N.  W.  64,  holding  parol 
evidence  inadmissible  in  ejectment  to  defeat  plaintiff's  deed;  Moran  v. 
Moran,  106  Mich.  12,  58  Am.  St.  Rep.  465,  63  N.  W.  990,  holding  that  deed 
passing  legal  title  could  not  be  attacked  in  ejectment. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  SO  417. 

24  How.  407-418,  16  L.  Ed.  696,  ADLEB  v.  FENTON. 

Action  cannot  be  maintained  for  mere  conspiracy  or  comUnatioii  to  do 
mJuriouB  acts,  without  resulting  injury. 
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Approved  in  Jackson  y.  Morgan,  49  Ind.  App.  390,  94  N.  E.  1026,  and 
Robinson  v.  Van  Hooser,  196  Fed.  623,  116  C.  C.  A.  294,  both  holding  that 
in  action  for  conspiracy  it  is  not  only  necessary  to  prove  combination 
and  united  action,  but  also  to  allege  and  prove  damage;  HoUinberger 
T.  Stewart,  41  App.  D.  C.  199,  holding  that  in  action  for  alleged  conspiracy, 
there  must  be  alleged  and  proved  prearrangement,  combination  and  collu- 
sion  to  effect  an  illegal  purpose;  Lewis  v.  Corbin,  195  Mass.  524,  526, 
122  Am.  St.  Bep.  261,  81  N.  E.  249,  250,  holding  that  in  order  to  recover 
damages  for  loss  of  legacy  because  of  change  in  will,  due  to  undue  in- 
fluence of  defendant,  plaintiff  must  aver  and  prove  facts  which  exclude 
possibility  that  testator  changed  purpose  in  regard  to  legacy,  and  that 
fraud  continued  operative  until  time  of  his  death;  Darrow  v.  Briggs,  261 
Mo.  278,  169  S.  W.  125,  holding  in  civil  action  for  conspiracy  gist  of  action 
is  damages  sustained  by  plaintiff;  Raymond  v.  Blancgrass,  36  Mont.  461, 
15  L.  R.  A.  (N.  S.)  976,  93  Pac.  652,  holding  where  property  of  debtor 
has  been  converted  by  third  person,  creditor  cannot  sue  latter  and  recover 
in  equity  on  mere  ground  that  he  is  creditor  and  debtor  has  -no  other 
property ;  0  'Day  v.  Ambaum,  47  Wash.  6818,  15  L,  R.  A.  (S.  S.)  484,  92 
Pac.  422,  applying  rule  in  suit  by  surety  where  principal  has  transferred 
his  pijpperty;  Porter  v.  Mack,  50  W.  Va.  584,  40  S.  E.  460,  holding  ma- 
licious doing  of  a  lawful  act  in  an  unlawful  manner  is  not  actionable; 
Martens  v.  Reilly,  109  Wis.  473,  84  N.  W.  843,  holding  where'two  or  raoie 
persons  combine  to  effect  violation  of  contract  and  object  is  consummated 
to  damage  of  third  person,  latter  may  sue  for  damages;  Severinghaus  v. 
Beckmab,  9  Ind.  App.  391,  36  N.  E.  931,  holding  that  the  tort  to  be  ac- 
complished must  be  pleaded  to  repel  demurrer;  Kimball  v.  Harman,  34 
Md.  411,  6  Am.  Rep.  343,  holding  it  error  to  refuse  instruction  that  dam- 
age must  be  shown;  O'Callaghan  v.  Cronan,  121  Mass.  115,  sustaining  de- 
murrer to  complaint  for  maliciously  conspiring  to  force  plaintiff  out  of 
firm ;  Ward  v.  Petide,  157  N.  Y.  310,  68  Am.  St.  Rep.  795,  61  N.  E.  1005, 
holding  the  judgment  creditor,  and  not  the  receiver,  might  sue  for  con- 
spiracy of  debtor  and  others;  Commonwealth  v.  Norman  (Ky.),  50  S.  W. 
227f  where  proof  of  conspiracy  failed. 

Distinguished  in  Work  v.  McCoy,  87  Iowa,  224,  54  N.  W.  142,  allowing 
recovery  for  conspiracy  to  induce  sale  of  goods  on  credit. 

Gist  of  eivil  action  for  conspiracy.    Note,  Ann.  Oas.  19140,  763,  765. 

Act  legal  in  Itself,  and  violating  no  right,  cannot  be  made  actionable  on 
accomxt  of  the  motive  which  superinduced  it. 

Approved  in  Graham  v.  Peale,  173  Fed.  15,  16,  17,  18,  97  C.  C.  A.  311, 
holding  where  defendant,  while  acting  for  trust  company  on  verge  of 
bankruptcy,  made  false  representations  concerning  company's  financial 
condition,  thereby  influencing  creditor  to  delay  action  to  recover  claim, 
no  recovery  could  be  had;  Martens  v.  Reilly,  109  Wis.  472,  84  N.  W.  843, 
holding  where  two  or  more  persons  combine  to  effect  violation  of  con- 
tract which  is  consummated  to  damage  of  third  person,  latter  may  sue  for 
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damages;  Chambers  v.  Baldwin,  91  Ky.  129,  84  Am.  St.  Bep.  170,  11 
L.  R.  A.  550,  15  S.  W.  59,  refusing  to  allow  recovery  against  one  having 
maliciously  induced  another  to  break  his  contract  with  plaintiff;  6'Calla- 
ghan  V.  Cronan,  121  Mass.  115,  sustaining  demurrer  td  complaint  for 
maliciously  forcing  plaintiff  out  of  firm;  Barr  v.  Cubb^ge,  52  Mo.  414, 
refusing  to  compel  administrator  to  perform  contract  entered  into  with 
former  administrator  de  son  tort. 

Distinguished  in  Findlay  v.  McAllister,  113  U.  S.  114,  28  L.  Ed.  938. 
5  Sup.  Ct.  405,  holding  that  judgment  creditor  of  county  might  recover 
for  combination  to  prevent  collection  of  tax;  Farmers'  Loan  &  T,  Co»  v. 
New  York  &  N.  R.  Co.,  150  N.  Y.  432,  433,  55  Am.  St.  Rep.  698,  699,  84 
L.  R.  A.  84,  44  N.  E.  1049,  holding  majority  stockholder  liable  for  mis- 
management. 

Civil  liability  for  conspiracy  to  do  act  which  may  be  done  lawfully 
by  one  person.    Note,  5  Aim.  Oas.  874. 

By  electing  to  sue  for  price,  plaintiff  waives  fraud  and  confirms  the  sale. 

Approved  iit  Schmoltz  v.  Schmoltz,  116  Mich.  695,  75  N.  W-  136>  ^^o^^- 
ing  that  plaintiff  could  not  retain  benefits  of  contract  and  maintain  action 
for  fraud  in  the  same.  ^ 

Insolvent  debtor,  before  any  liens  have  attached  to  bis  property,  may  use 
and  dispose  of  it  to  the  exdnsion  of  others. 

Approved  in  Randolph  v.  Allen,  73  Fed.  37,  19  C.  C.  A.  353,  refusing 
to  interfere  with  sale  under  mortgage  made  while  plaintiff  was  still  gen- 
eral creditor;  Kelly  v.  Turner,  74  Ala.  522,  applying  rule  to  equitable 
separate  estate  of  married  woman. 

Ohancery  wiU  not  interfere,  in  favor  of  a  creditor  whose  claim  has  not 
been  reduced  to  judgment,  to  prevent  insolvent  debtor  from  alienating  his 
property  to  avoid  an  existing  or  prospective  debt. 

Approved  in  Aldrich  v.  eampbell,  97  Fed.  669,  38  C.  C.  A.  347,  holding 
controller  of  currency  has  power  to  order  successive  assessments  against 
stockholders  of  insolvent  national  bank,  ratably  on  all,  where  the  aggre- 
gate does  not  exceed  the  par  value  of  the  stock;  Bitzer  v.  Washburn,  121 
Iowa,  466,  96  N.  W.  980,  conspiracy  to  defeat  collection  of  judgment  by 
lawful  means  is  not  actionable;  Floumoy  v.  Bullock,  11    N.  M.  104,  55 
L.  R.  A.  745,  66  Pac.  550,  where  receiver  appointed  for  partnership,  sim- 
ple creditor  having  no  lien  cannot  intervene  in  suit;  Weekes  v.  Sunset 
Brick  etc.  Tile  Co.,  22  Tex.  Civ.  565,  56  S.  W.  248,  holding  where  defend- 
ant  gave   letter  of   credit   to   contractor   and  as   security    for   that  and 
previous  advances  took  accepted  order  for  amount  due    plaintiff,  latter 
could  not  recover  of  defendant  for  material  furnished  contractor;    Roth- 
child  V.  Trewella,  36  Wash.  682,  104  Am.   St.  Rep.  973,  68  L.  R.  A. 
281,  79  Pac.  481,  simple  contract  creditor  cannot  sue  at  law  purchaser  of 
stock  of  goods  in  bulk  -^o  has  not  complied  with  Laws  1901,  p.  222, 
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c.  109,  to  recover  on  seller's  debt  due  him;  Fryer  v.  Miley,  54  W.  Va. 
330,  46  S.  E.  136,  holding  suit  to  set  aside  fraudulent  conveyance  under 
Code  1899,  c.  133,  §  2,  by  creditor  at  large  before  his  debt  due  cannot 
be  sustained;  Putney  v.  Whitmire,  66  Fed.  388,  sustaining  demurrer  to 
bill  to  set  aside  mortgages  brought  by  general  creditors;  Childs  v.  N.  B. 
Carlstein  Co.,  76  Fed.  92,  dismissing  creditor's  bill  where  claims  were 
not  /-educed  to  judgment;  Bonesteel  v.  Downs,  73  lowai  687,  35  N.  W. 
925,  refusing  to  restrain  disposition  of  property  pending  suit  for  statutory 
penalty.  , 

Distinguished  in  Jenks  v.  Hoag,  179  Mass.  585,  61  N.  E.  221,  holding 
action  against  attorney  for  conspiracy  with  client  under  examination  as 
poor  debtor  to  prevent,  by  client's  perjury,  certain  money  of  client  from 
being  taken  on  execution  does  not  survive;  Phelps  v.  Smith,  116  Ind.  401, 
19  N.  £.  157,  holding  conspirators  to  account  for  proceeds  of  debtor's 
property  fraudulently  conveyed. 

In  absence  of  special  legislation,  general  creditor,  whose  claim  is  not 
reduced  to  Judgment,  cannot  bring  action  on  the  case  against  debtor,  or  those 
combining  with  him  to  make  disposition  of  his  property,  thouith  the  object 
be  to  hinder,  delay  and  defraud  creditors. 

Approved  in  Fernandez  v.  La  Mothe,  147  Mo.  App.  649,  127  S.  W.  410, 
holding  in  absence  of  averments  that  any  of  defendants  put  in  use  fraudu- 
lent transfer,  no  cause  of  action  is  stated  against  them,  and  as  no  judg- 
ment is  prayed  for  against  debtor,  demurrer  was  properly  sustained; 
Austin  V.  Barrows,  41  Conn.  299,  sustaining  demurrer  to  complaint  setting 
out  similar  facts;  Klous  v.  Hennessey,  13  R.  I.  336,  refusing  general  cred- 
itor relief  against  alleged^ fraudulent  mortgagees  of  debtor;  Le  Gierse 
V.  Kellum,  66  Tex.  244,  18  S.  W.  510,  refusing  to  afford  relief  agtinst 
vendee  in  alleged  fraudulent  sale  by  debtor. 

Distinguished  in  Lincoln  v.  Claflin,  7  Wall.  137,  19  L.  Ed.  108,  all5w- 
ins:  recovery  for  goods  obtained  through  fraudulent  representations; 
Findlay  v.  McAllister,  113  U.  S.  114,  28  L.  Ed.  933,  5  Sup.  Ct.  405,  allow- 
ing recovery  by  judgment  debtor  of  county  for  conspiracy  to  prevent  col- 
lection of  tax ;  Phelps  v.  Smith,  116  Ind.  401,  19  N.  E.  167,  allowing  re- 
covery under  local  statute;  Work  v.  McCoy,  87  Iowa,  223,  54  N.  W.  142, 
allowing  recovery  for  conspiracy  to  induce  ex^nsion  of  credit. 

Demands  which  will  support  a  creditor^  bilL  Note,  66  Am.  St. 
Rep.  276,  289. 

Creditor's  bill,  and  proceedings  in  equity  in  aid  of  executions.  Note, 
90  Am.  Dec.  296. 

Action  by  general  creditor  against  third  party  for  fraud  in  dispoch 
ing  of  debtor's  property  or  preventing  collection  of  claim.  Note, 
47  L.  B.  A.  433. 

Whether  creditor  of  fraudulent  vendor  may  maintain  action  a^inst 
vendee  converting  or' disposing  of  property  fraudulently  transferred, 
l^ote,  26  L.  E.  A.  (N.  8.)  547,  548. 
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Miscellaneous.  Cited  erroneously  in  Wells  v.  Dalrymple,  29  Fed«  Cas. 
645. 

24  How.  413-415,  16  L.  Ed.  739,  MEDBEBBT  ▼.  OHIO. 

On  error  to  State  court,  the  Federal  question  may  be  ascertained  ftom 
the  pleading,  by  bill  of  ezceirtions  or  certificate  of  court,  but  not  ftom  the 
assignment  of  errors  or  published  opinion  of  the  court. 

Approved  in  Fleming  v.  Clark,  12  Allen,  198,  holding  that  agreement 
of  counsel,  after  judgment,  could  not  ^e  jurisdiction;  dissenting  opinion 
in  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  140,  24  L.  Ed.  402,  majority  holding 
part  of  record  to  be  finding  of  fact,  though  filed  during  term  subsequent 
to  that  when  general  finding  was  filed. 

Distinguished  in  Bank  of  Akron  v.  Dole,  24  Colo.  96,  48  Pae.  1044,  re- 
fusing*  to  dismiss  appeal,  though  there  was  no  bill  of  exceptions  to  the 
judgment. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  881,  838. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supremo 
Court.    Note,  63  U  B.  A.  471. 

24  How.  415-421,  16  L.  Ed.  740,  POBTEB  v.  FOLEY. 

Writ  of  error  to  State  court  must  be  dismissed  when  the  only  question  in 
the  record  is  whether  an  act  of  the  legislature  is  valid  imder  State  Constitution. 
Approved  in  Lufkin  v.  Lufkin,  192  U.  S.  601,  48  L.  Ed.  583,  24  Sup.  Ct. 
849^  reaffirming  rule ;  New  York  C.  &  H.  R.  R.  Co.  v.  New  York,  186 
U.  S.  273,  46  L.  Ed.  1160,  22  Sup.  Ct.  917,  holding  record  must  show  Fed- 
eral question  raised;  Messenger  v.  Mason,  10  Wall.  510,  19  L.  Ed.  1029, 
holding  objection  taken  too  general. 

Objection  in  State  court  that  an  act  of  legislature  is  'Hmconstitutional 
and  void"  is  rightly  construed  as  referring  only  to  State  Constitution. 

Approved  in  Miller  v.  Cornwall  R.  Co.,  168  U.  S.  134,  42  L.  Ed.  411, 
18  Sup.  Ct.  35,  and  Kipley  v.  State,  170  U.  S.  187,  42  L.  Ed.  1002,  18  Sup. 
Ct.  552,  holding  similar  objection  insufficient. 

24  How.  421-423,  16  L.  Ed.  740,  BEDDALL  V.  BBTAK. 

Error  to  State  court  cannot  be  sustained  where  the  decree  appealed  ftom 
is  not  final,  but  merely  afflrms  the  decision  of  the  lower  court  and  remands 
the  case. 

Approved  in  State  v.  Andriano,  138  U.  S.  501,  84  L.  Ed.  1014,  11  Sup. 
Ct.  387,  dismissing  writ  where  decree  of  State  court  was  in  favor  of  right 
claim^. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  516. 
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Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note^  63  L.  R.  A.  54. 

I 

Wilt  of  error  to  State  court  will  be  dlsmiMed  when  the  right  claimed 
and  there  deaiied  is  not  under  laws  of,  but  ia  against  rights  asserted  under 
authority,  of  the  United  States. 

Approved  in  State  v.  Andriano,  138  U.  S.  501,  84  L.  Ed.  1014, 11  Sup.  Ct. 
387,  dismissing  writ  where  decree  below  was  in  favor  of  right  claimed. 

24  How.  423-426^  16  L.  Ed.  741,  SHEIBBT7EN  Y.  BE  COBDOVA. 

Though  ejectment  might  lie  in  State  court,  to  recover  land,  where  plain- 
tiff has  mere  equity,  such  as  a  Texas  headright  certificate,  in  the  Federal  courts 
tlds  action  can  he  maintained  only  on  legal  title. 

Approved  in  Fielder  v.  Sessler,  166  Fed.  1020,  92  C.  C.  A.  667,  follow- 
ing rule ;  Beatty  v.  Wilson,  161  Fed.  458,  holding  assignee  of  school  land 
certificate,  to  whom  no  patent  had  been  issued,  cannot  maintain  eject- 
ment in  Federal  court  to  recover  land  from  subsequent  purchaser  from 
State ;  McManus  v.  Chollar,  128  Fed;  903,  63  C.  C.  A.  454,  holding  in  tres- 
pass to  try  title  brought  in  law  side  of  Federal  court  sitting  in  Texas, 
equitable   defense   not  maintainable,   though   under   State   statutes   such 
defenses  are  available;  Hill  v.  Northern  Pac.  E.  Co.,  104  Fed.  755,  holding 
written  release  executed  by  plaintiff  on  payment  by  defendant  of  agreed 
sum  in  settlement  of  a  cause  cannot  be    impeachd  at  law  on  ground  of 
fraud ;  City  of  Qeveland  v.  Bigelow,  98  Fed.  247,  39  C.  C.  A.  47,  holding 
ejectment  plaintiff  must  recover  on  strength  of  own  title;  Merrjmian  v. 
Hoover,  107  Va.  497,  59  S.  E.  486,  where  A  and  wife,  under  whom  plaintiff 
in  ejectment  claimed  part  of  lands,  had  executed  deed  which  was  I'ecorded, 
purporting  to  convey  fee  to  corporation,  it  was  good  defense;  Sheffield 
Furnace  Co.  v.  Witherow,  149  U.  S.  580,  37  L.  Ed.  856,  13  Sup.  Ct.  939, 
holding  that  State  statute,  allowing  action  at  law  to  enforce  mechanic's 
lien,  did  not  oust  Federal  court  of  its  equitable  jurisdiction;  Young  v. 
Dunn,  4  Woods,  333,  10  Fed.  718,  where  one  claiming  property  devised 
to  partnership,  as  surviving  partner,  could  not  maintain  trespass;  Sweatt 
V.  Burton,  14  Sawy.  471,  42  Fed.  286,  holding  that  ejectment  could  not  be 
brought  by  one  claiming  under  State  certificate  of  purchase;  Kircher  v. 
Murray,  60  Fed.  52,  8  C.  C.  A.  448  (affirming  54  Fed.  626),  holding  action 
could  not  be  maintained  by  surviving  wife,  claiming  community  interest. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  B.  A.  782. 

24  How.  426-427,  16  L.  Ed.  742,  TBAOY  v.  HOLOOHBE. 

Judgment  of  State  Supreme  Court  granting  new  trial  is  not  a  final  Judg- 
ment appealahle  on  error  to  Federal  Supreme  Court. 

Approved  in  United  States  v.  Beatty,  232  U.  S.  466,  58  L.  Ed.  687,  34 
Sup.  Ct.  392,  holding  interlocutory  judgment  of  Circuit  Court  of  Appeals 
not  reviewable  by  Supreme  Court  of  United  States;  Haseltine  v.  Central 
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Nat.  Bank,  183  U.  S.  132,  46  L.  Ed.  118,  22  Sup.  Ct.  60,  hol4ing  judgment 
reversing  lower  court  and  remanding^  cause  for  further  proceedings  in  coq-  • 
formity  with  opinion  is  not  final  judgment  to  which  error  lies;  Clement 
V.  Wilson,  135  Fed.  750,  68  C.  C.  A.  387,  applying  rule  to  order  of  Federal 
court  setting  aside  verdict  and  directing  new  trial;  Morgan  v.  Thompson, 
124  Fed.  205,  59  C.  C.  A.  672,  holding  judgment  of  United  States  Court 
of  Appeals  in  Indian  Territory  reversing  and  remanding  for  further  pro- 
ceedings is  not  final  judgment  reviewable  in  United  States  Circuit  Court 
of  Appeals;  Moore  v.  Robbins,  18  Wall.  588,  21  L.  Ed.  758,  dismissing 
writ  under  same  circumstances ;  Parcels  v.  Johnson,  20  Wall.  654,  22  L.  Ed. 
410,  Davis  v.  Crouch,  94  U,  S.  517,  24  L.  Ed.  282,  and  Bostwick  v.  Brinker- 
hoff,  106  U.  S.  4,  27  L.  Ed.  74,  1  Sup.  Ct.  16,  where  cause  had  been 
remanded  for  further  proceedings. 

Distinguished  in  Lee  v.  Heath,  61  N.  J.  L.  251,  39  Atl.  729,  holding 
such  judgment  final,  within  meaning  of  State  practice. 

What  adjudications  of  State  courts   reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  516. 

24  How.  42Jr-4S5,  16  L.  Ed.  742,  SmTDAM  ▼.  WILLIAMSON. 

Laws  of  State  govern  exclusively  In  respect  to  real  property  situated 
therein,  as  to  rights  of  parties,  modes  of  transfer  and  the  solemnities  which 
should  accompany  them;  and  Supreme  Court  will  follow  the  latest  State  adjudi- 
cation on  que8tion3  aifecting  title  of  real  estate,  notwithstanding  its  own 
prior  decision;  contra,  in  a  similar  case. 

Approved  in  Harrison  v.  Philadelphia,  217  Fed.  Ill,  upholding  that  act 
providing  that  owner  of  proi)erty  over  which  street  has  been  platted  can- 
not recover  for  damages  to  subsequently  built  building  within  lines  of 
such  platted  street ;  Bilger  v.  Nunan,  199  Fed.  559,  118  C.  C.  A.  23,  holding 
under  will  devising  property-  to  wife  to  hold  and  dispose  of  during  life, 
with  full  power  to  do  so,  she  took  title  in  fee  simple;  Faulds  v.  Tilton, 
192  Fed.  300,  112  C.  C^  A.  555,  holding  where  purchase  of  property  re- 
ceived deed  given  without  confirmation  of  Federal  court,  as  it  was  in 
conformity  with  practice  of  State  courts  and  State  laws,  it  gave  him  pos- 
session and  constituted  color  of  title ;  Fay  v.  Crozer,  156  Fed.  499,  holding 
that  State  constitutional  provision  that  certain  lands  shall  be  forfeited 
to  State  for  failure  to  pay  taxes  is  not  in   violation  of  Constitution  of 
United  States;  Southern  Pac.  Co.  v.  Western  Pac.  Ry.  Co.,  144  Fed.  179, 
applying  rule  in  determining  title  to  Oakland  waterfront;  New  York  Life 
Ins.  Co.  V.  Allison,  107  Fed.  181,  46  C.  C.  A.  229,  holding  under  New  York 
law  machine  does  not  become  fixture  by  merely  attaching  it  to  building 
without  intention  to  make  it  permanent;  Succession  of  Hasling,  114  La. 
296,  38  South.  174,  validity  of  will  made  in  Louisiana  by  citizen  thereof 
devising  land  in  Mississippi  is  governed  by  law  of  latter  State;  Bramblet 
V.  Davis,  141  Fed.  784,  72  C.  C.  A.  204,  and  dissenting  opinion  in  Metcalfe 
V.  Union  Trust  Co.,  181  N.  Y.  54,  73  N.  E.  503,  both  aiguendo;  Williamson 
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V.  Suydam,  6  Wall.  729,  736, 18  L.  Ed.  969»  972»  where  same  questions  were 
litigated  as  set  out  in  principal  case;  Supervisors  of  Carroll  Co.  v.  United 
States,  18  Wall.  82,  21  L.  Ed.  775,  holding  decisions  of  State  court  con- 
clusive as  to  right  of  supervisors  to  levy  special  ta^-;  Davie  v.  Briggs,  97 
U.  S.  638,  24  L.  Ed.  1086,  1090,  holding  that  construction  by  State  court  of 
local  statute  of  limitation  furnished  rule  of  decision  for  Federal  court; 
Fairfield  v.  Gallatin  County,  100  U.  S.  56,  25  L.  Ed.  547,  sustaining  pro- 
vision of  State  Constitution  relating  to  county  donations  to  railroads  in 
accordance  with  State  decisions;  Barrett  v.  .Holmes,  102  U.  S.  655,  26 
L.  Ed.  292,  holding  that  Federal  court  was  bound  by  State  rule  of  property 
limiting  time  to  bring  action  on  tax  deed ;  Bondurant  v.  Watson,  103  U.  S. 
289,  26  L.  Ed.  450,  holding  State  decisions  conclusive  of  question  whether 
mortgage  is  valid  without  reinscription  in  ten  years  as  to  those  not  par- 
ties y  Geekie  v»  Kirby  Carpenter  Co.,  106  U.  S.  385,  27  L.  Ed.  160,  1  Sup. 
Ct.  320,  where  State  authorities  held  tax  deed  conclusive  of  regularity 
of  sale  after  lapse  of  three  years;  McArthur  v.  Scott,  113  U.  S.  391,  28 
L.  Ed.  1031,  5  Sup.  Ct.  667,  following  established  construction  of  State 
statute  as  to  effect  of  decree  setting  aside  will;  Schley  v.  Pullman  Palace 
Car  Co.,  120  U.  S.  580,  Sjp  L.  Ed.  791,  7  Sup.  Ct.  732,  sustaining  validity 
of  deed  under  principles  announced  in  State  authorities ;  Ridings  v.  John- 
son, 128  U.  S.  224,  32  L.  Ed.  405,  9  Sup.  Ct.  76,  following  interpretation 
of  recording  laws  given  by  State  court;  Amdt  v.  Griggs,  134  U.  S.  321, 
S3  L.  Ed.  920,  10  Sup.  Ct.  559,  holding  procedure  established  by  State  to 
quiet  titles  binding  on  Federal  courts;  Roberts  v.  Lewis,  153  U.  S.  377, 
88  L.  Ed.  750,  14  Sup.  Ct.  946,  and  Buford  v.  Kerr,  90  Fed.  514,  33  C.  C.  A. 
166,  adopting  construction  of  State  court  as  to  quantity  of  estate  passed 
by  a  will;  Barney  v.  Keokuk,  4  Dill.  598,  Fed.  Cas.  1032,  adopting  State 
construction  of  legislation  as  to  rights  of  railroad  to  lay  tracks  in  city 
streets;  Mitchell  v.  Lippincott,  2  Woods,  471,  Fed.  Cas.  9665,  following 
later  decisions  of  State  court  construing  married  woman's^  law  of  Ala- 
bama; Sparhawk  v.  Cochran,  22  Fed.  Cas.  859,  holding  rate  of  interest 
in  note  not  usurious,  accordfng  to  law  of  Pennsylvania;  Buford  v.  Hqlley, 
28  Fed.  685,  allowing  creditor's  bill  brought  in  conformity  to.<State  stat- 
ute and  authority;  New  Orleans  etc.  Co.  v.  Southern  Brewing  Co.,  36 
Fed.  834,  following  State  decision  construing  chartered  privileges  of 
corporation;  Western  Union  Tel.  Co.  v.  Poe,  64  Fed.  14,  and  Sanford  v. 
Poe,  69  Fed.  549,  16  C.  C.  A.  305,  holding  tax  law  valid  in  deference  to 
State  decision  rendered  after  decision  of  lower  Federal  court ;  Independent 
Dist.  of  Pella  v.  Beard,  83  Fed.  16,  holding  that  trust  was  created  as  to 
funds  in  hands  of  receiver  according  to  rule  established  by  State  court; 
Brevoort  v.  Grace,  53  N.  Y.  252,  holding  legislature  may,  by  special  act, 
authorize  sale  of  lands  of  infants;  Towle  v.  Remsen,  70  N.  Y.  307,  321, 
where  portion  of  same  property  was  in  litigation;  Burgess  v.  Seligman, 
107  U.  S.  34,  27  L.  Ed.  865,  2  Sup.  Ct.  22,  holding  court  not  bound  to 
follow  decision  of  State  court  rendered  after  decision  of  Federal  Circuit 
Court;  dissenting  opinion  in  Johns  v.  Doe,  33  Md.  529,  majority  constru- 
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ing  a  statute  affecting  disposition  of  property  acquired  after  making  of 
a  will. 

Distinguished  in^Barkley  v.  Hayes,  208  Fed.  333,  holding  single  decision 
of  Supreme  Court  of  State  upon  question  of  property  rights  arising  out 
of  church  union  cannot  be  held  conclusive  upon  Federal  court — question 
being  one  of  gerieral  law  and  involving  property  in  all  States;  lijies^ingcr 
V.  Anderson,  171  Fed.  792,  96  C.  C.  A.  445,  discussing  effect  of  State 
decisions  on  construction  of  will,  as  binding  authority  on  Federal  courts; 
Davis  V.  Commonwealth  Land  etc.  Co.,  141  Fed.  716,  where  pending  Fed- 
eral suit  to  quiet  title  by  owners  of  tract  under  State  patent,  which  in- 
volved question  of  boundary,  State  decree  in  replevin  decided  boundary 
question  in  action  to  which  land  owners  not  parties.  State  decision  not 
binding  on  Federal  court;  Ober  v.  Gallagher,  93  U.  S.  207,  28  L.  Ed.  831, 
holding  that  vendor's  lien  reserved  in  express  terms  passed  \^y  assignment 
of  debt,  where  State  law  at  the  time  was  not  settled;  Barber  v.  Pittsburg 
etc.  R.  R.,  166  U.  S.  100,  41  L.  Ed.  933,  17  Sup.  Ct.  491,  holding  single 
decision  of  State  court,  upon  construction  of  will,  not  conclusive. 

Constitutionality  of  private  statutes  to  authorize  disposal  of  prop- 
erty.   Note,  16  L.  R.  A.  253. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  417. 

(Power  to  estabUflh  Federal  courts  affords  no  pretext  to  Federal  authorities 
for  abrogating  any  established  State  law  of  property,  or  for  removing  any 
obligation  of  her  citizens,  to  sabmit  to  rule  of  local  sovereign. 

Approved  in  Independent  Dist.  of  Pella  v.  Beard,  83  Fed.  14,  holding 
court  bound  by  State  construction  of  what  constituted  trust  funds  in  hands 
of  receiver  of  insolvent  bank. 

H  How.  436-460,  16  L.  Ed.  745,  OUBTIS  ▼.  OOUNTT  OF  BUTLER. 

Legislature  has  power  to  allow  counties  to  make  subscriptions  to  railroAd 
company,  and  act  of  February  9,  1853,  of  Fennsylvanla  gave  commissioners 
power  to  issue  bonds  for  that  purpose  and  to  bind  county  to  pay  them. 

Approved  in  Woods  v.  Lawrence  County,  1  Black.  407,  17  L.  Ed.  127, 
holding  subscription  made  under  same  act  as  involved  in  principal  case 
valid;  Chicago  etc.  R.  R.  Co.  v.  Otoe  County,  1  Dill.  342,  Fed.  Cas.  2667, 
holding  petition  showed  county  prima  facie  liable  on  bonds;  County  of 
Beaver  v.  Armstrong,  44  Pa.  St.  69,  holding  that  railroad-  bonds  are 
negotiable  securities;  Louisville  etc.  R.  R.  Co.  v.  Tennessee,  8  ^eisk.  788, 
holding  that  county  could  not  resist  payment  of  subscription  on  account 
of  mere  irregularities  in  proceedings;  Commissioners  of  Roads  v.  Shorter, 
50  Ga.  508,  holding  bona  fide  purchaser  of  county  bonds  could  not  be 
charged  with  irregularities  in  their  issue;  Curtis  v.  Butler  County,  6 
Fed.  Cas.  1001,  where  principal  case  was  certified  to  Supreme  Court  for 
decision  of  this  question. 
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« 
Generally  all  powers  conferred  npon  commiaskmerB  may  be  legally  ezecoted 
by  two  out  of  three,  and  especially  when  act  proYldea  that  bonds  may  be  signed 
by  a  majority;  accordingly  mnnidpal  railroad  aid  bonds  signed  by  two  out 
of  three  commissioners  are  valid. 

Approved  in  Board  of  Commissioners  of  Kearny  County  v.  Vandriss, 
116  Fed.  871,  53  C.  C.  A.  192,  holding  township  bonds  valid  though  not 
signed  by  treasurer,  who  was  member  of  township  board;  First  Nat.  Bank 
V.  Mount  Tabor,  52  Vt.  99,  S%  Am.  Bep.  739,  holding  that  signing  of  cer- 
tificate of  assent  by  two  of  three  selectmen,  was  sufficient. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  678. 

24  How.  450-461,  16  L.  Ed.  749,  FREEMAN  Y.  HOWE. 

In  case  of  conflicting  authorities  under  State  and  Federal  process,  the 
jQzisdlction  which  first  attaches  by  seizure  and  custody  of  the  res  prevails. 

Approved  in  Starr  v.  Chicago  R.  etc.  R.  Co.,  110  Fed.  6,  following  rule; 
Palmer  v.  State  of  Texas,  212  U.  8.  129,  58  L.  Ed.  440,  29  Sup.  Ct.  230, 
jurisdiction  of  State  court  acquired  by  appointment  of  receiver  for  corpora- 
tion is  not  lost  so  as  to  permit  interference  by  Federal  Court,  because 
of  appeal  with  sui>ersedeas  from  order  appointing ;  Wabash  R.  Co.  v.  Adel- 
bert  Coll^re,  208  U.  S.  54,  52  L.  Ed.  886,  28  Sup.  Ct.  182,  applying  rule 
in  foreclosure  of  railroad  mortgage  in  Federal  court;  Farmers'  Loan  etc. 
Co.  V.  Lake  St.  R.  R.  Co.,  177  U.  S.  61,  44  L.  Ed.  671,  20  Sup.  Ct.  568, 
holding  final  foreclosure  in  Federal  court  and  issuance  of  subpoena  gives 
jurisdiction  as  against  subsequent  action  in  State  court  commenced  by 
summons  which  was  served  before  service  of  Federal  subpoena;  Sharp  v. 
Bonham,  213  Fed.  667,  668,  class  suit  in  Federal  court  by  representations 
of  one  religious  society  against  representations  of  another  to  determine 
right  to  church  property  held  by  trustees  is  suit  in  rem,  and  court  retains 
jurisdiction  to  end;  Sterling  v.  Seattle  etc.  Ry.  Co.,  198  Fed.  919,  apply- 
ing rule  where  State  court  appointed  receiver  for  corporation  at  suit  of 
stockholder  who  alleged  conspiracy  to  wreck  corporation  and  its  insolvency ; 
People's  Gaslight  &  Coke  Co.  v.  Chicago,  192  Fed.  403,  where  city  sued 
in  State  cqurt  to  enforce  gas  rate  ordinance,  after  which  gas  company 
sought  Federal  injunction  to  restrain  etiforcement  of  ordinance,  State 
court  had  prior  jurisdiction;  Mound  City  Co.  v.  Castleman,  187  Fed.  924, 
110  C.  C.  A.  55,  applying  rule  where  partition  suit  in  State  court  com- 
menced  before  Federal  suit  for  accounting  of  proceeds  of  partition;  South 
Penn.  Oil  Co.  v.  Miller,  175  Fed.  738,  99  C.  C.  A.  305,  holding  assumption 
by  State  court  of  jurisdiction  of  suit  in  r^ard  to  oil  lands  excludes  Fed- 
eral court  during  its  pendency  from  jurisdiction  of  subsequent  suit,  between 
same  parties  and  involving  s^me  issues;  Guardian  Trust  Co.  v.  Kansas  City 
Southern  Ry.  Co.,  171  Fed.  49,  28  L.  B.  A.  (N.  8.)  620,  96  C.  C.  A.  285,  hold- 
ing pendency  of  case  in  State  court  which  involves  ncr  d^tim  for  property  in 
possession  of  Federal  court,  or  issue  of  which  it  has  acquired  exclusive 
jurisdiction^  presents  no  ground  ior  injunction  to  stay  State  court;  Rob- 


24  How.  46(M61  NOTES  ON  U.  S.  REPORTS.         '  «4 

inson  v.  Mutual  Reserve  Life  Ins.  Co.,  162  Fed.  796,  holding  where  Fed- 
eral court  has  acquired  jurisdiction  to  administer  property  of  insolvent 
corporation,  and  receiver  is  in  possession,  it  is  not  deprived  of  jurisdic- 
tion by  subsequent  dissolution  of  corporation  by  judgment  of  State  court; 
New  Orleans  v.  Howard,  160  Fed.  398,  87  C.  C.  A.  345 ;  State  v.  Reynolds, 
209  Mo.  181,  123  Am.  St.  Bep.  468,  14  Ann.  Gas.  198,  15  Ii.  R.  A.  (N.  S.) 
963,  107  S.  W.  492,  and  Lang  v.  Choctaw  etc.  R.  Co.,  160  Fed.  369,  87 
C.  C.  A.  307,  holding  where  suit  had  beei^  begun  and  custody  taken  of 
property  by  Federal  court,  it  could  enjoin  State  court  from  proceeding 
in  suit  regarding  or  affecting  property;  Sullivan  v.  Algrem,  160  Fed.  370, 
87  C.  C.  A.  318,  holding  same  rule  where  State  court  has  appointed  re- 
ceiver and  taken  custody  of  specific  proi)erty  and  Federal  court  has  sub- 
sequently appointed  receiver;  In  re  Empire  Construction  &  Supply  Co., 
157  Fed.  496,  holding  Federal  court,  in  which  bankruptcy  matter  is  pend- 
ing, will  enjoin  landlord  of  bankrupt,  who  has  presented  no  claim  to  trustee 
for  his  occupation  of  premises,  from  maintaining  action  in    State  court 
against  said  trustee  on  said  claim;  Brun  v.  Mann,  151  Fed.  150,  158,  12 
L.  R.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  holding,  after  commencement  of 
suit  in  Federal  court,  subsequent  action  brought  in  County  Court  could 
not   affect  land  in   controversy,   as  Federal   court   was   vested   with    ex-  - 
elusive  jurisdiction ;  Fountain  v.  624  Pieces  of  Timber,  140  Fed.  381,  where 
deputy  sheriff  having  attachment  went  in  boat  and  had  raft  pointed  otif 
to  him  but  did  not  assume  possession,  subsequent  seizure  under  admiralty 
process  was  valid;  In  re  Porterfield,  138  Fed.  197,  where  trust  deed  exe- 
cuted by  bankrupt  to  wife  more  than  four  months  prior  to  bankruptcy 
but  less  than  four  months  prior  to  State  suit,  and  property  sold  in  bank- 
ruptcy free  of  liens,  creditors  could  distribute  fraud  according  to  State 
law  making  preferences  void;  Security  Trust  Co.  v.  Union  Trust  Co.,  134 
Fed.  302,  where  State  court  on  foreclosure  of  railroad  mortgage  has  ap- 
pointed receiver  and  ordered  sale  Federal  court  has  no  jurisdiction  to  enforce 
lien  on  property ;  Knott  v.  Evening  Post  Co.,  124  Fed.  353,  holding  where 
only  relief  grantable  in  State  suit  was  order  of  inspection  of  books,  Fed- 
eral court  by  subsequent  suit  and  appointment  of  receiver  acquires  priority 
of  jurisdiction ;  Williams  v.  Crabb,  117  Fed.  197,  59  L.  R.  A,  425,  54  C.  C.  A. 
213,  holding  when  State  statutes  confer  jurisdiction  on  equity  courts  of 
will  contests.  Circuit  Court  of  United  States  has  concurrent  jurisdiction 
when  jurisdictional  citizenship  and  amount  exist;  Dady  v.  Georgia  &  A. 
Ry.,  112  Fed.  841,  holding  where  railway  system  composed   of  several 
companies  with  continuous  lines  through  several  States  is  bx^  by  same 
stockholder  or  his  privies  in  several  Federal  districts  to  defeat  consoli- 
dation, controversy  should  be  disposed  of  in  first  court  having  jurisdiction 
of  parties;  Phelps  v.  Mut.  Reserve  Fund  Life  Assn.,  112  Fed.  466,  468, 
469,  61  L.  R.  A.  717,  50  C.  C.  A.  339,  holding  Federal  court  cannot  enjoin 
receiver  appointed  by  State  court  of  concurrent  jurisdiction  from  acting 
on  ground  that  appointing  court  had  no  jurisdiction  to  appoint;  Starr  v. 
Chicago  R.  etc.  Ry.  Co.,  110  Fed.  6,  holding  where  Federal  injunction 
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against  State  officers'  enforcement  of  railroad  rates  was  obtained,  suit  by 
attorney  general  in  State  court  to  recover  penalties  for  failnre  of  rail- 
roads to  enforce  rates  was  interference  with  Federal  jurisdiction;  Oliver 
V.  Parlin  &  Orendorff  Co.,  105  Fed.  275,  45  C.  C.  A.  200,  holding  where, 
in  suit  in  Federal  court  to  cancel  deed  of  trust,  grantor  and  grantees  in 
such  deed  were  made  defendants  and  after  cause  set  do^^  for  hearing 
the  owner  of  trust  deed  brought  foreclosure  suit  ifi  State  court,  Federal 
court  had  not  acquired  priority";  In  re  Russell,  101  Fed.  250,  41  C.  C.  A. 
323,  holding  claimant  to  property  in  hands  of  bankruptcy  trustee  cannot 
prosecute  replevin  in  State  court  without  consent  of  bankruptcy  court;' 
In  re  Endl,  99  Fed.  916,  holding  where  bankruptcy  trustee  is  in  posses- 
sion of  property,  court  will  compel  constable  seizing  on   State  process 
t4)  restore  property;  Colston  v.  Southern  Home  Bldg.  etc.  Assn.,  99  Fed. 
310,  holding  Federal  court  will  not  entertain  suit  by  stockholders  for  ap- 
piHntment  of  receiver  while  prior  suit  in  State  court  for  same  purpose  is  still 
pending,  though  State  court  on  preliminary  application  had  refused  to  ap- 
point receiver;  Keegan^  King,  96  Fed.  759,  holding  where  bankruptcy  trus- 
tee takes  possession  of  property,  stranger  claiming  property  cannot  sue  in 
State  court  to  restrain  trustee's  sale;  Rodgers  v.  Pitt,  96  Fed.  670,  hold- 
ing where  suit  was  commenced  in  State  court  to  determine  water  rights 
and  no  action  taken  beyond  answer  of  defendants,  grantee  of  plaintiff,  who 
was  nonresident  suing  in  Federal  court  to  maintain  his  water  rights,  may 
on  api>earance  of  defendants  enjoin  State  proceedings;  Southern  Loan  & 
Trust  Co.  V.  Benbow,  96  Fed.  519,  holding  bankruptcy  court  will  enjoin 
sale  of  property  under  State  decree  obtained  by  fraud  subsequent  to  ad- 
judication; Beekman  Lumber  Co.  v.  Acme  Harvester  Co.,  215  Mo.  237, 
114  S.  W.  1092,  holding  adjudication  in  bankruptcy  operates  to  place  bank- 
rupt's property  in  custody  of  law,  and  court  h&S  exclusive  jurisdiction 
over  it  as  against  State  courts;  Mishawaka  Mfg.  Co.  v.  Powell,  98  Mo. 
App.  538,  540,  72  S.  W.  725,  holding  replevin  will  not  lie  where  property 
is,  at  time  of  commencement  of  action,  in  possession  of  bankruptcy  re- 
ceivers; Leigh  ▼.  Green,  62  Neb.  354,  89  Am.  St.  Kep.  759,  86  N.  W.  3097, 
holding  holder  of  tax  lien  may  prosecute  action  for  foreclosure  in  State 
court  notwithstanding^  pendency  in  Federal  courts  of  action  wherein  lands 
have  been  attached ;  Beardslee  v.  Ingraham,  183  N.  T.  418,  76  N.  E.  477, 
where  Federal  court  attachment  issued  against  ^rox)erty  of  corporation 
and  writ  filed  with  clerk  of  district  where  property  situated,  and  there- 
after receiver  appointed  by  State  court  in  suit  to  dissolve  corporation. 
State  court  could  not  enjoin  marshal  from  selling  property  on  execution; 
Coffin  &  McDonald  v.  Harris,  141  N.  C.  709,  6  L.  R.  A.  (N.  S.)  624,  54 
S.  E.  437,  applying  rule  where  property  was  attached  and  taken  into  pos- 
session of  Federal  court;  Bumham  v.  Dickson,  5  Old.  117,  47  Pac.  1061, 
where  attachment  placed  in  hands  of  deputy  sheriff  after  execution  wa.s 
put  in  hands  of  sheriff  but  served  before  execution  it  was  entitled  to 
priority;  Tenth  Nat.  Bank  ▼.  Smith  Const.  Co.,  227  Pa.  361,  186  Am.  St. 

V— 80 


24  How.  450-461  NOTES  ON  U.  S.  REPORTS.  466 

Rep.  884,  76  Atl.  70,  holding  court  which  first  appoints  a  receiver  has 
sole  disposition  of  assets  recovered  by  him;  Waters-Pierce  Oil  Co.  v. 
State,  47  Tex.  Civ.  168,  103  S.  W.  839,  applying  role  when  after  judgment 
imposing  penalty  on  corporation  and  canceling  its  permit  for  violation  of 
anti-trust  act,  court  appointed  receiver;  dissenting  opinion  in  froll  v.  St. 
Louis,  257  Mo.  711,  168  S.  W.  192,  majority  holding  partner  ^purchasing 
land  and  his  testameittary  trustees  had  legal  title  as  against  firm  estate 
in  administration  in  probate  court,  and  it  did  not  come  into  custody  of 
law,  as  incident  to  probate  court's  jurisdiction  over  partnei'ship  estate; 
/McDermott  v.  Hayes,  197  Fed.  136,  116  C.  C.  A.  563,  arguendo;  Covell  v. 
Heyman,  111  U.  S.  177, 181,  28  L.  Ed:  891,  392,  4  Sup.  Ct.  355,  357  (revers- 
ing 44  Mich.  333,  38  Am.  Rep.  273,  6  N.  W.  846),  holding  that  State  court 
could  not  replevy  property  in  custody  of  marshal;  Tua  v.  Carriere,  117 
U.  S.  208,  29  L.  Ed.  858,  6  Sup.  Ct.  569,  holding  that  surrender  of  property 
to  bankruptcy  court  prevented  any  subsequent  seizure;  Rio  Grande  R.  R. 
Co.  v.'Vinet,  132  U.  S.  482,  38  L.  Ed.  401,  10  Sup.  Ct.  156,  holding  that 
State  probate  court  could  not  control  property  in  possession  of  Federal 
court;  Byers  v.  McAuley,  149  U.  S.  618,  37  L.  Ed.  872,  13  Sup.  Ct.  910, 
holding  that  Federal  court  could  not  dispossess  State  probate  court ;  Moran 
V.  Stuiges,  154  U.  S.  281,  88  L.  Ed.  989,  14  Sup.  Ct.  1027,  holding  posses- 
sion of  admiralty  court  paramount;  Ex  parte  Johnson,  167  U.  S.  125,  42 
L.  Ed.  104, 17  Sup.  Ct.  737,  holding  that  Federal  court  first  acquiring  juris- 
diction of  the  person  was  entitled  to  try  the  prisoner;  Harkrader  v. 
Wadley,  172  U.  S.  164,  43  L.  Ed.  404,  19  Sup.  Ct.  125,  holding  that  Federal 
court  having  jurisdiction  over  person  and  property  in  a  case  cannot  re- 
strain criminal  suit  in  State  court;  In  re  Clark,  4  Ben.  98,  3  N.  B.  R.  528 
(131),  Fed.  Cas.  2798,  refusing  to  interfere  with  control  of  property  by 
receiver  of  State  court ;  Ruggles  v.  Simonton,  3  Biss.  329,  Fed.  Cas.  12,120, 
holding  that  sheriff's  possession  could  not  be  disturbed;  Daly  v.  The 
Sheriff,  1  Woods,  178,  Fed.  Cas.  3553,  where  Federal  court  refused  to 
restrain  proceedings  in  State  court;  Wilmer  v.  Atlanta  etc.  R.  R.  Co.,  2 
Woods,  421,  Fed.  Cas.  17,775,  and  Adams  v.  Mercantile  Trust  Co.,  66  Fed. 
621,  15  C.  C.  A.  1,  holding  jurisdiction  attached  to  court  first  having  pos- 
session, although  constructive  only;  Ex  parte  Turner^  3  Woods,  608,  Fed. 
Cas.  14,246,  holding  State  court  could  not  order  removal  of  papers  held 
by  Federal  court  for  evidence ;  Domestic  etc.  Missionary  Society  v,  Hinman, 
2  McCrary,  546,  13  Fed.  163,  holding  State  court's  possession  in  replevin 
suit  paramount;  United  States  v.  Wells,  28  Fed.  Cas.  524,  applying  rule 
to  criminal  case  and  holding  State  entitled  to  custody  of  prisoner;  Senior 
v.  Pierce,  31  Fed.  627,  protecting  custody  of  officer  of  State  court;  Melvin 
V.  Robinson,  31  Fed.  636,  holding  mortgagee  could  not  interfere  with  juris- 
diction of  State  court  by  replevin  in  Federal  court;  Tefft  v.  Sternberg,  40 
Fed.  5,  5  L.  R.  A.  224,  court  declining  to  appoint  receiver  of  property 
under  control  of  State  court;  The  E.  L.  Cain,  46  Fed.  369,  ordering  causes 
retained  until  State  court  released  custody  of  tug;  Gates  v.  Bucki,  53  Fed. 
966,  4  C.  C.  A.  116,  holding  decree  in  foreclosure  made  by  Federal  court 
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ineffectual  while  realty  was  subject  to  control  of  State  court;  Central 
Trust  Co.  V.  South  Atlantic  etc.  R.  Co.,  57  Fed.  9,  holding  receiver  could 
not  be  appointed  to  supersede  appointment  in  State  court ;  Porter  v.  David- 
son, 62  Fed.  627,  holding  State  officer  entitled  to  possession  of  chattels; 
Wadley  v.  Blount,  65  Fed.  674,  restraining  use  of  pleadings,  proofs  and 
papers  in  the  prosecution  of  cause  in  another  court;  Foster  v.  Bank,  68 
Fed.  726,  holding  State  court's  control  of  subject  matter  to  be  exclusive; 
In  re  Foley,  80  Fed.  951,  holding  that  probate  proceedings  could  not  be 
removed  to  Federal  court;  Hale  v.  Bugg,  82  Fed.  37,  holding  sheriff's 
possession  could  not  be  disturbed  at  suit  of  receiver  appoiokted  by  court  of 
another  State;  Gay,  Hardie  &  Co.  v.  Brierfield  Coal  etc.  Co.,  94  Ala.  315, 
S3  Am.  St.  B^.  134»  16  L.  B.  A,  570,  11  South.  358,  holding  property  in 
custody  of  law  cannot  be  attached ;  Metzner  v.  Graham,  57  Mo.  410,  apply- 
ing rule  where  courts  of  co-ordinate  jurisdiction  attem^ned  control; 
Patterson  v.  Stephenson,  77  Mo.  333,  court  directing  distribution  to  be 
made  in  order  of  successive  levies ;  Southern  v.  Fisher,  6  S.  C.  349,  holding 
bankrupt  estate  under  exclusive  control  of  Federal  court  sitting  in  bank- 
ruptcy; Longstreet  etc.  Co.  v.  Hill  &  Co.,  11  Heisk.  57,  holding  court  en- 
titled to  control  whose  officer  first  seized  the  goods ;  Craig  v.  Hoge,  95  V a. 
280,  28  S.  E.  319,  holding  that  Federal  court's  possession  of  trust  funds 
in  a  suit  brought  by  trustee  was  exclusive;  Ellis  v.  Davis,  109  U.  S.  498, 
27  L.  Ed.  1010,  3  Sup.  Ct.  335,  holding  Federal  court  in  Louisiana  could 
not,  by  decree  in  equity,  invalidate  a  will;  Borer  v.  Chapman,  119  U.  S. 
600,  30  L.  Ed.  587,  7  Sup.  Ct.  349,  where  assets  sought  to  be  marshaled 
were  not  in  possession  of  any  other  court;  Dixwell  v.  Jones,  2  Dill.  185, 
Fed.  Cas.  3937,  holding  tax  properly  assessed  against  property  valid  de- 
spite claims  of  mortgagee;  Reinach  v.  Atlantic  etc.  R.  R.  Co.,  58  Fed.  44, 
court  refusing  to  stay  proceedings  in  State  court;  Delaware  etc.  Construc- 
tion Co.  V.  Davenport  etc.  Ry.  Co.,  46  Iowa,  410,  holding  petition  to  remove 
cause  to  Federal  court  insufficient;  Dorr's  Admr.  v.  Rohr,  82  Va.  370,  3 
Am.  St.  B^.  115,  holding  that  State  court  could  not  enjoin  decree  of  Fed- 
eral court ;  Edwards  v.  White  line  Transit  Co.,  104  Mass.  163,  6  Am.  Rep. 
215,  holding  that  property  wrongfully  attached  may  be  replevied  by  owner ; 
Jett  V.  Commonwealth,  18  Gratt.  959,  holding  that  State  and  Federal  courts 
may  have  concurrent  jurisdiction  of  criminal  offenses;  Booth  v.  Ableman, 
16  Wis.  464,  84  Am.  Dec.  712,  holding  that  County  Court  having  wrong- 
fully replevied -property  from  marshal  should  have  ordered  it  returned; 
dissenting  opinion  in  In  re  Delk's  Estate,  2  Ind.  Ter.  579,  52  S.  W.  55, 
majority  affirming  power  to  appoint  administrator  in  Federal  court,  not- 
withstanding Cherokee  administrator;  Hines  v.  Rawson,  40  Ga.  361,  2 
Am.  Bep.  534,  holding  that  State  court  cotild  not  interfere  with  proceedings 
in  Federal  court;  Smith  v.  Ford,  48  Wis.  155,  2  N.  W.  159,  holding  that 
parties  in  suit  to  set  aside  mortgage  could  not  be  compelled  to  litigate  in 
subsequent  action  to  foreclose  brought  in  another  court. 

Limited  in  Chapman  v.  Brewer,  114  U.  S.  173,  29  L.  Ed.  88,  5  Sup.  Ct. 
806,  holding  that  Federal  bankruptcy  proceedings  dissolved  prior  State 
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attachment ;  The  Sailor  Prince,  1  Ben.  237,  Fed.  Gas.  12,218,  holding  that 
sheriff's  possession  of  freight  money  could  not  prevent  levy  by  marshal  to 
enforce  lien  for  seamen's  wages;  Putnam  v.  Ifow  Albany,  4  Biss.  369,  Fed. 
Cas-  11,481,  sustaining  bill  to  enforce  payment  of  judgment  in  another 
court  where  nature  of  remedy  and  parties  were  different;  The  Caroline,  1 
Low.  173,  Fed.  Cas.  2419,  holding  that  State  court  cannot  interfere  with 
adjustment  of  maritime  liens ;  Kinney  v.  Crocker,  18  Wis.  78,  holding  that 
possession  of  railroad  by  receiver  of  Federal  court  did  not  prevent  action 
in  State  court  for  injuries  sustained. 

Distinguished-  in  Ayers  v.  Farwell  196  Mass.  350,  82  N.  E.  36,  holding 
one  may  maintain  replevin  in  State  court  to  obtain  possession  of  bai^- 
rupt's  property  before  Federal  court  obtains  possession;  The  James  W. 
French,  5  Hughes,  434,  13  Fed.  920,  holding  that  rule  did  not  apply 
where  sheriff's  prior  possession  was  unlawful;  Walker  v.  Flint,  2  Mc- 
Crary,  343,  7  Fed.  436,  holding  that  attornment  to  State  insurance  oflBcer 
did  not  put  property  in  custodia  legis  of  State  court;  Rumsey  v.  Town, 
20  Fed.  563,  holding  that  court  could  pass  upon  validity  of  mortgage  with- 
out interfering  with  court  having  control  of  assignment  proceedings; 
In  re  Independent  Ins.  Co.,  2  Low.  100,  6  Bank.  Reg.  172,  Fed.  Cas.  7018, 
holding  that  State  Supreme  Court  could  not  have  full  possession  of  res 
in  dissolving:  corporation  so  as  to  oust  bankruptcy  court;  The  Daniel 
Kaine,  35  Fed.  788,  holding  that  sheriff's  levy  did  not  involve  disposition 
of  property,  and  was  no  interference;  Ball  v.  Tompkins,  41  Fed.  490, 
holding  that  controversy  not  involving  possession  of  res  is  no  bar  to  same 
controversy  in  another  court;  Ahlhauser  v.  Butler,  50  Fed.  708,  holding 
similarly  as  to  suits  in  personam  and  in  rem;  Merritt  v.  American  Steel 
Barge  Co.,  79  Fed.  231,  24  C.  C.  A.  530,  holding  that  commencement  of 
suit  in  personam  is  no  bar  to  commencement  of  same  suit  in  another 
forum. 

Conflicts  of  jurisdiction.    Note,  29  Am.  St.  Rep.  811. 

Property  seized  by  mesne  process  of  attachment  in  Federal  court,  and  In 
custody  of  marshal,  cannot  be  replevied  In  a  sabsequent  suit  brought  by  a 
mortgagee  in  State  court,  who  was  not  party  to  the  Federal  suit  and  claimed 
the  propel  as  his  own. 

Approved  in  Avery  v.  Popper,  179  U.  S.  311,  45  L.  Ed.  205,  21  Sup.  Ct. 
96,  holding  mere  fact  that  plaintiff  in  error  was  purchaser  at  marshal's 
execution  sale  does  not  entitle  him  to  writ  of  error  from  Supreme  Court 
to  State  court  to  bring  up  questions  as  to  validity  and  priority  of  chattel 
mortgage  under  State  law ;  White  v.  Schoerb,  178  U.  S.  546,  44  L.  Ed.  1186, 
20  Sup.  Ct.  1008,  holding  after  bankruptcy  adjudication  replevin  cannot 
be  brought  in  State  court  against  bankrupt  to  recover  property  in  hands 
of  referee;  Frank  v.  Leopold  &  Feron  Co.,  169  Fed.  924,  925,  holding 
United  States  marshal  holding  property  under  writ  issued  by  Federal 
court  could  not  be  restrained  by  State  court;  Doroshow  v.  Ott,  134  Fed. 
745^  67  C.  C.  A.  644,  suit  in  equity  in  District  Court  by  bankruptcy  trustee 
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against  adverse  claimant  of  property  is  not  reviewable  in  Circuit  Court 
of  Appeals  under  Comp.  Stats.  1901,  p.  3433,  though  defendant  sought 
to  be  restrained  from  prosecuting  State  court  replevin;  In  re  Moody,  131 
Fed.  629,  where  bankruptcy  receiver  takes  possession  of  property  in  pos- 
session of  adverse  claimant,  it  may  determine  right  of  ownership;  In  re 
Mertens,  131  Fed.  514,  where  goods  sold  by  buyer's  bankruptcy  trustee, 
bankruptcy  court  could  enjoin  seller  from  suing  trustee  in  State  court 
for  conversion  of  proceeds;  In  re  Spitzer,  130  Fed.  880,  66  C.  C.  A.  35, 
upholding  jurisdiction  over  trover  against  trustee  in  bankruptcy  to  re- 
cover value  of  property  converted  as  part  of  assets  of  estate;  In  re  Boyd, 
120/Fed.  1001,  holding  Bankruptcy  Act,  §  6,  did  not  enlarge  exemptions 
available  under  State  laws;  Phelps  v.  Mut.  Reserve  Fund  Life  Assn., 
112  Fed.  467,  61  L.  R.  A.  717,  50  C.  C.  A.  339,  holding  Federal  court  can- 
not enjoin  receiver  appointed  by  State  court  of  concurrent  jurisdiction 
on  ground  of  lack  of  jurisdiction  to  appoint;  Marden  v.  Starr,  107  Fed. 
201,  holding  under  Indiana  statute  anyone  other  than  attachment  defend- 
ant may  sue  in  replevin  sheriff  who  under  attachment  has  wrongfully 
seized  such  x)erson's  personalty;  Jordan  v.  Taylor,  98  Fed.  645,  holding 
while  estate  is  in  probate  and  before  executors  have  filed  account,  Fed- 
eral court  will  not  entertain  bill  in  equity  by  cestui  que  trust  under  trust 
fund  to  set  aside  executor's  sale;  In  re  Schloerb,  97  Fed.  327,  holding 
officer  cannot  under  State  writ  replevin  property  of  bankrupt  included 
in  his  sehedule,  though  trustee  not  yet  appointed;  In  re  Cobb,  96  Fed. 
823,  holding  creditor  holding  collateral  as  security  must  surrender  same 
to  trustee  in  bankruptcy;  Keegan  v.  Eang,  96  Fed.  760,  holding  where 
bankruptcy  trustee  has  possession  of  property,  stranger  claiming  such 
property  cannot  sue  in  State  court  to  establish  title  and  restrain  trustee's 
sale;  Druhe  etc.  Lumber  Co.  v.  Fishbein,  101  Minn.  83,  11  Ann.  Oas.  300, 
111  N.  W.  951,  where  trustee  appointed  by  Federal  court  has  taken  pos- 
session, replevin  cannot  be  maintained  against  him  in  State  court;  Misha- 
waka  Mfg.  Co.  v.  Powell,  98  Mo.  App.  539,  72  S.  W.  725,  holding  replevin 
will  not  lie  when  property  is  at  time  of  commencement  of  action  in  pos- 
session of  bankruptcy  receiver ;  August  v.  Gilmer,  53  W.  Va.  68,  44  S.  -E. 
144,  holding  purchaser  at  sale  of  property  levied  on  under  fieri  facias 
acquires  no  title  where  claimant  has  delivered  to  sheriff  a  suspending  bond 
and  may  be  summarily  required  to  return  property  to  sheriff;  Riggs  v. 
Johnson  Co.,  6  Wall.  196,  18  L.  Ed.  776,  holding  that  State  court  cannot 
enjoin  assessment  of  tax  commanded  by  Federal  court;  Watson  v.  Jones, 
13  Wall.  716,  719,  20  L.  Ed.  671,  672,  holding  marshal  of  Chancery  court 
could  not  be  displaced  as  to  actual  possession  by  another  court;  People's 
Bank  v.  Calhoun,  102  U.  S.  262,  26  L.  Ed.  103,  holding  that  Federal  court 
could  decide  upon  conflicting  claims  to  property  in  hands  of  its  receiver; 
Covell  V.  Heyman,  111  U.  S.  177,  179,  28  L.  Ed.  391,  4  Sup.  Ct.  355,  356 
(reversing  44  Mich.  333,  334,  38  Am.  Rep.  273,  274,  6  N.  W.  846,  847), 
holding  that  marshal  could  not  be  dispossessed  by  State  court ;  Rio  Grande 
B.  B.  Co,  V.  Vinet,  132  U.  S.  481,  482,  83  L.  Ed.  401,  10  Sup.  Ct.  156,  hold- 
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ing  that  State  probate  court  could  not  control  property  in  possession  of 
marshal;  Byers  v.  McAnley,  149  U.  S.  614,  617,  37  L.  Ed.  871,  872,  13 
Sup.  Ct.  908,  909,  holding  that  Federal  court  could  not  distribute  estate 
in  hands  of  administrator  appointed  by  State  court;  Moran  v.  Sturges, 
154  U.  S.  274,  280,  38  L.  Ed.  987,  989,  14  Sup.  Ct.  1024,  1026,  holding 
State  court  could  not  interfere  with  maritime  lien  upon  property  in  pos- 
session of  Federal  court;  Central  Nat.  Bank  v.  Stevens,  169  U.  S.  461, 
42  L.  Ed.  817,  18  Sup.  Ct.  413,  holding  that  State  court  could  not  enjoin 
sale  made  in  pursuance  of  decree  of  Federal  court;  Rubles  v.  Simonton, 
3  Biss.  328,  Fed.  Cas.  12,120,  holding  Circuit  Court  could  not  restrain 
sheriff  from  selling  property  upon  execution  issuing  from  State  court; 
In  re  Vogel,  7  Blatchf.  20,  Fed.  Cas.  16,982,  and  In  re  Vogel,  2  Bank. 
Reg.  432,  28  Fed.  Cas.  1243,  holding  that  no  other  court  could  interfere 
with  possession  of  bankruptcy  court;  Clarke  v.  Shaw,  24  Blatchf.  98,  28 
Fed.  356,  holding  that  money  in  hands  of  marshal  could  not  be  attached; 
Johnson  v.  Bishop,  1  Woolw.  328,  Fed.  Cas.  7373,  8  Bank.  Reg.  535,  hold- 
ing assignee  in  bankruptcy  cannot  maintain  action  in  Federal  court  to 
oust  sheriff's  possession;  United  States  t.  Dantzler,  3  Woods,  722,  Fed. 
Cas.  14,917,  holding  seizure  by  marshal  of  goods  in  possession  of  State 
court  unauthorized  and  void;  In  re  Askew,  3  Bank.  Reg.  579,  2  Fed.  Cas. 
31,  holding  State  court  could  not  authorize  homestead  exemption  of  prop- 
erty under  control  of  bankruptcy  court;  Fisher  v.  Plymouth,  9  Fed,  Cas. 
137,  holding  that  vessel  in  custody  of  sheriff  was  effectually  withdrawn 
froin  cognizance  of  Federal  courts;  Phelps  v.  Sellick,  8  Bank.  Reg.  394, 
19  Fed.  Cas.  465,  holding  foreclosure  void  commenced  after  the  proceed- 
ings in  bankruptcy;  In  re  Steadman,  8  Bank.  Reg.  319,  22  Fed.  Cas.  1159, 
holding  an  interference  with  possession  of  Bankruptcy  Court  to  be  a 
contempt;  Bruce  v.  Manchester  etc.  R.  R.  Co.,  19  Fed.  345,  holding  Fed- 
eral court  could  not  interfere  with  possession  of  receiver  in  foreclosure 
suit  in  State  court;  Patterson  v.  Mater,  26  Fed.  31,  holding  replevin  suit 
unwarranted;  Tefft  v.  Sternberg,  40  Fed.  4,  5,  5  L.  E.  A.  223,  224,  hold- 
ing court  could  not  appoint  receiver  for  property  under  control  of  State 
court ;  American  Assn.  v.  Hurst,  59  Fed.  4,  5,  7  C.  C.  A.  598,  and  Southern 
Bank  etc.  Co.  v.  Folsom,  75  Fed.  932,  21  C.  C.  A.  568,  refusing  to  enjoin 
levy  on  real  estate  by  officer  of  State  court;  Porter  v.  Davidson,  62  Fed. 
628,  holding  property  not  amenable  to  process  of  claim  and  delivery  out 
of  Federal  court;  Lant  v.  Manley,  71  Fed.  12,  holding  invalid,  an  attach- 
ment issued  out  of  Federal  court  upon  property  in  possession  of  probate 
court;  In  re  Hall  etc.  Co.,  73  Fed.  528,  holding  that  State  court's  pos- 
session of  personalty  could  not  be  interfered  with;  Hale  v.  Bugg,  82  Fed. 
36,  holding  that  Federal  court  could  not  make  decree  affecting  sheriff's 
possession  in  State  court;  Opelika  v.  Daniel,-  59  Ala.  215,  where  State 
court  refused  to  enjoin  suit  in  Federal  court;  Gay,  Har^ie  &  Co.  v. 
Brierfield  Coal  etc.  Co.,  94  Ala.  309,  311,  33  Am.  St  Bep.  127,  129,  16 
L.  R.  A.  567,  669,  11  South.  355,  356,  and  Foster  v.  The  Richard  Bustecd, 
100  Mass.  411,  holding  that  State  court  could  not  interfere  with  custody 
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of  property  held  by  Federal  court ;  Gaines  v.  Springer,  46  Ark.  604,  hold- 
ing State  could  not  enjoin  collection  of  tax  levied  pursuant  to  order  of 
Federal  court;  Parks  v.  Wilcox,  6  Colo.  490,  491,  holding  that  assignee 
could  not  replevy  goods-  held  by  marshal  under  attachment ;  Munson  v. 
Harroun,  34  HI.  424,  85  Am.  Dec.  817,  denying  remedy  of  replevin  in  State 
court;  Ex  parte  Holman,  28  Iowa,  106,  4  Am.  Bep.  169,  holding^at  State 
court  could  not  on  habeas  corpus  release  persons  from  custody  of  Federal 
court;  Armel  v.  Lendrum,  47  Iowa,  537,  holdia;ig  that  property  in  hands 
of  sherifiE  could  not  be  replevied ;  Morgan  v.  Zenor,  88  Iowa,  178,  55  N.  W. 
198,  holding  property  levied  upon  to  satisfy  judgment  cannot  be  replevied ; 
Brooks  V.  Montgomery,  23  La.  Ann.  451,  and  Chapin  v.  James,  11  R.  I. 
90,  23  Am.  Bep.  416,  holding  plaintiff  in  State  court  could  not  enjoin 
sale  by  United  States  marshal ;  Lewis  v.  Buck,  7  Minn.  116,  117,  118,  120, 
82  Am.  Dec.  74,  75,  76,  78,  and  Feusier  v.  Lammon,  6  Nev.  212,  holding 
further  that  marshal  was  entitled  to  affirmative  relief  where  State  court 
had  dispossessed  him  by  replevin;  Mollison  v.  Eaton,  16  Minn.  430,  10 
Am.  Bep.  152,  holding  that  marshal  could  not,  upon  warrant  of  bankruptcy 
court,  take  proi>erty  held  by  sheriif ;  Prugh  v.  Portsmouth  Savings  Bank, 
48  Neb.  416,  67  N.  W.  310,  holding  plaintiff  in  State  court  could  not 
enjoin  marshal  from  selling  land  under  execution  from  Federal  court; 
Merchants  v.  Memphis,  9  Baxt.  82,  holding  that  State  court  could  not 
enjoin  levy  and  collection  of  tax  by  Federal  court;  Hammock  v.  Farm- 
ers' Loan  etc.  Co.,  105  U.  S.  82,  26  L.  Ed.  1113,  holding  State  court  had 
no  control  because  receiver  was  appointed  in  vacation;  Krippendorf  v. 
Hyde,  UO  U.  S.  280,  28  L.  Ed.  147,  4  Sup.  Ct.  29,  holding  that  property 
could  not  have  been  replevied  while  in  custody  of  marshal;  Lammon  v. 
Feusier,  111  U.  S.  19,  28  L.  Ed.  837,  4  Sup.  Ct.  287,  holding,  however, 
that  sureties  of  marshal  were  liable  for  wrongful  seizure;  Reed  v.  Bulling- 
tpn,  49  Miss.  227,  holding  assignee  becomes  vested  with  property  attached 
on  mesne  process  within  four  months  preceding  commencement  of  bank- 
ruptcy proceedings;  Lowenberg  v.  Jefferies,  74  Fed.  387,  holding  court 
may  order  sheriff  to  deliver  attached  property  to  receiver  appointed  by 
same  court;  Steele  v.  Walker,  115  Ala.  493,  67  Am.  St.  Bep.  68,  21 
South.  945,  holding  that  party  having  filed  supplemental  bill  in  Federal 
court  was  bound  to  prosecute  in  that  forum;  Hamfilton-Brown  Shoe  Co.  v. 
Mercer,  84  Iowa,  539,  85  Am.  St.  Bop.  832,  51  N.  W,  416,  holding  general 
assignment  for  benefit  of  creditors  not  subject  to  collateral  attack;  Philips 
V.  Spotts,  14  Neb.  142,  15  N.  W.  334,  holding  oflScer  protected  by  a  writ 
regularly  executed  and  issuing  from  court  having  jurisdiction;  Hawk  v. 
Lepple,  51  N.  J.  L.  214,  14  Am.  St.  Bep.  682,  4  L.  B.  A.  50,  17  AtL  353, 
holding  defendant  whose  goods  are  taken  in  execution  cannot  replevy  the 
same ;  Conner  v.  Long,  104  U.  S.  234,  26  L.  Ed.  726,  holding  sheriff  selling 
under  attachment,  without  notice  of  prior  proceedings  in  bankruptcy,  not 
liable  for  conversion ;  Matthews  v.  Densmore,  109  U.  S.  218,  27  L.  Ed.  913, 
3  Sup.  Ct.  128,  holding  sheriff  not  liable  for  seizure  under  writ  valid  on 
its  face;  La  Mothe  v.  Fink,  8  Hiss.  499,  Fed.  Cas.  8032,  holding  that  morl^ 
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gagee  in  possession  of  chattels  cannot  restrain  marshal  from  levymg  upon 
them^  in  execution  of  judgment  against  mortgagor;  In  re  Reynolds,  20  Fed. 
Cas.  606,  holding  that  State  court  may  inquire  into  right  of  military  offi- 
cer of  United  States  to  hold  a  prisoner;  Mar^  v.  Fort,  83  Fed.  24,  27 
C.  C.  A.  428,  discussing  equity  jurisdiction  of  Federal  courts;  Oilman  v. 
Wheelock,  10  Diss.  433,  7  Fed.  890,  holding  that  after  trial  it  was  too  late 
to  raise  point  of  jurisdiction  under  this  rule;  Sutherland  v.  Lake. Superior 
Ship  Canal  etc.  Co.,  9  Bank.  Reg.  307,  23  Fed.  Cas.  464,  where  pending^ 
suits  were  all  in  same  court  and  property  in  hands  of  receiver ;  In  re  Litch- 
field, 13  Fed.  866,  holding  that  possession  of  assignee  in  bankruptcy  is  the 
possession  of  the  court;  Lehman  v.  Roseiigarten,  23  Fed.  642,  holding  to 
the  contrary  as  to  possession  of  general  assignee  under  State  law;  Roth- 
schild V.  Hasbrouck,  65  Fed.  289,  290,  holding  similarly  under  Iowa  statute ; 
The  Willamette  Valley,  66  Fed.  666,  13  C.  C.  A.  635,  holding  vessel  in 
hands  of  receiver  may  be  libeled  in  foreign  port  a$  any  other  vessel ;  Comp- 
ton  v.  Jesup,  68  Fed.  279, 15  C.  C.  A.  397,  holding  that  plaintiff  necessarily 
brought  a  second  foreclosure  suit  in  court  having  possession  pf  res ;  Smith 
V.  Bauer,  9  Colo.  381,  12  Pac.  398,  where  Federal  court  had  given  its  con- 
sent to  process  against  the  marshal;  Weil  v.  Smith,  11  Colo.  311,  18  Pac. 
30,  and  Hill  v.  Corcoran,  15  Colo.  272,  25  Pac.  172,  holding  that  Federal 
court  has  power  to  give  such  consent ;  dissenting  opinion  in  Riggs  v.  John- 
son Co.,  6  Wall.  205,  18  L.  Ed.  779,  majority  holding  that  mandamus  in 
Federal  court  not  being  an  original  proceeding  in  that  case,  took  prece- 
dence of  action  by  State  court  to  enjoin  levy  of  tax ;  dissenting  opinion  in 
Watson  V.  Jones,  13  Wall.  737,  20  L.  Ed.  679,  majority  holding  that  Fed- 
eral court  had  jurisdiction,  and  marshal's  possession  could  not  be  dis- 
turbed; dissenting  opinion  in  Denny  v.  Bennett,  128  U.  S.  502,  32  L.  Ed. 
496,  9  Sup.  Ct.  139,  majority  holding  State  statute  constitutional  provid- 
ing for  distribution  of  bankrupt's  estate,  held  under  prior  attachment. 

Distinguished  in  Guaranty  Trust  Co.  v.  North  Chicago  St.  R.  Co.,  130 
Fed.  805,  806,  65  C.  C.  A.  65,  pendency  in  Federal  court  of  creditor's  suit 
against  railroad  for  which  receiver  appointed,  but  whose  road  is  operated 
by  State  court  receiver  of  its  lessee,  is  not  ground  for  enjoining  State  court 
from  trying  suit  by  stockholders  ^o  enjoin  delivery  of  amended  lease; 
Leigh  V.  Kewanee  Mfg.  Co.,  127  Fed.  992,  holding  where  action  at  law 
was  pending  in  Federal  court,  such  court  had  ancillary  jurisdiction  before 
judgment  to  entertain  bill  to  restrain  further  prosecution  of  such  action 
on  equitable  grounds  not  available  as  defense  to  action  at  law  irrespective 
of  citizenship;  Buck  v.  Colbath,  3  Wall.  340,  342,  344,  347,  18  L.  Ed.  260, 
261,  262  (affirming,  7  Minn.  313,  82  Am.  Dec.  93),  and  Evans  v.  Pack,  2 
Flipp.  268,  269,  270,  Fed.  Cas.  4566,  holding  marshal  may  be  sued  in  State 
court  in  trespass  for  levying  upon  property  of  a  man  against, whbm  writ 
did  not  run;  Kern  v.  Huidekoper,  103  U.  S.  491,  26  L.  Ed.  856,  where  case 
fell  within  terms  of  act  of  Congress  for  removal  of  causes;  Maddux  v. 
Usher,  2  Hask.  267,  269,  Fed.  Cas.  8936,  holding  nonresident  owner  may 
replevy  goods  wrongfully  seized  by  marshal;  Oilman  v.  Wheelock,  10  Biss. 
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432,  433,  434,  7  Fed.  889,  890,  891,  holding  that  after  trial  on  merits  it 
was  too  late  to  dispute  jurisdiction  under  this  rule;  Logan  v.  Greenlaw,  12 
Fed.  19,  holding  doctrine  did  not  apply  to  oust  jurisdiction  of  another 
court,  but  only  to  protect  possession;  Samuel  v.  Agnew,  80  111.  556,  and 
Seaton  v.  Higgins,  50  Iowa,  306,  holding  rule  did  not  apply  as  between  two 
County  Courts  of  co-ordinate  jurisdiction;  Cooley  v.  Cook,  125  Mass.  409, 
holding  that  assignee  in  bankruptcy  could  sue  sheriff  in  trover  for  refusal 
to  deliver;  Caldwell  v.  Arnold,  8  Minn.  268,  holding  sheriff  liable  in  re- 
plevin for  goods  wrongfully  detained;  Dunlop  v.  Patterson  Fire  Ins.  Co., 
74  N.  T.  150,  30  Am.  Rep.  285,  holding  money  deposited  with  clerk  of  court 
subject  to  attachment;  Chapman  v.  Brewer,  114  U.  S.  173,  29  L.  Ed.  88,  5 
Sop.  Ct.  806,  holding  that  Federal  bankruptcy  proceedings  dissolved  prior 
State  attachment;  In  re  Miller,  6  Biss.  34,  Fed.  Cas.  9551,  holding  Federal 
court  had  exclusive  right  to  possession  of  bankrupt's  property;  Wilde  v. 
Rawles,  13  Colo.*  586,  22  Pac.  898,  holding  that  replevin  could  be  main- 
tained against  marshal  for  goods  wrongfully  seized ;  Leighton  v.  Harwood, 
111  Mass.  71, 15  Am.  Rep.  8,  allowing  replevin  for  goods  wrongfully  seized 
by  assignee  of  a  bankrupt ;  Carew  v.  Matthews,  41  Mich.  577,  580,  2  N.  W. 
830,  832,  allowing  replevin  in  Justice's  Court  to  recover  property  wrong- 
fully seized  by  Federal  court;  Kinney  v.  Crocker,  18  Wis.  78,  holding  that 
one  injured  by  railroad  in  hands  of  receiver  appointed  by  Federal  court 
may  bring  action  in  State  court. 

Replevin  against  officer.    Note,  25  Am.  St.  Rep.  259. 
Right  to  maintain  replevin  for  goods  seized  under  pi^ocess  against  an- 
other.   Note,  7  Ann.  Oas.  909. 

Right  to  maintain  replevin  for  recovery  of  property  replevied.    Note, 
8  li.  R.  A.  (N.  S.)  222. 

Where  a  court  has  Jurisdiction,  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause,  and  its  Judgment  is  binding. 

Approved  in  Mercantile  Trust  etc.  Co.  v.  Roanoke  &  S.  R.  Co.,  109  Fed. 
9,  enjoining  State  proceedings-  where  Federal  courts  acquired  priority  of 
jurisdiction  of  suit  to  foreclose  lien  on  railroad  for  construction;  Ander- 
son V.  Elliott,  101  Fed.  613^  41  C.  C.  A.  521,  holding  defendant  personally 
served  in  Federal  suit  to  recover  land  is  bound  by  judgment  and  cannot 
attack  its  validity  on  ground  that  land  is  situated  in  another  State  by 
instituting  suits  in  courts  of  State  where  he  claims  to  reside;  Bowen  v. 
liedbetter,  32  Okl.  519,  520,  122  Pac.  134,  holding  where  land  contest  is 
pending  before  Commissioners  to  Five  Civilized  Tribes,  courts  of  State  are 
without  power  to  enjoin  contesting  parties ;  Henderson  v.  Henrie,  61  W.  Va. 
190,  11  Aim.  Oas.  741,  56  S^  E.  371,  holding  where  under  decree  in  bank- 
ruptcy proceedings  land  is  sold.  State  court  is  without  jurisdiction  to  en- 
join execution  of  deed;  New  Orleans  v.  New  York  Mail  S.  S.  Co.,  20  Wall. 
393,  22  L.  Ed.  S57,  holding  that  City  Court  had  no  right  to  interfere  with 
litigation  pending  in  Federal  court ;  French  v.  Hay,  22  Wall.  253,  22  L.  Ed. 
858y  holding  that  Federal  court  having  jurisdiction'  could  restrain  enforce- 
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ment  of  an  annulled  decree;  Dwight  v.  Central  Vermont  R.  R.  Co.,  20 
Blatchf.  208,  9  Fed.  791,  holding  pleas  to  jurisdiction  bad,  and  not  affect- 
ing rights  of  parties;  Brooks  v.,  Memphis,  4  Fed.  Cas.  286,  holding  that 
court  had  power  to  relieve  an  injured  party  from  the  consequences  of  an 
execution  of  its  order;  Glover  v.  Shepperd,  21  Fed.  484,  allowing  assignee 
of  plaintiff,  seeking  to  set  aside  tax  deed,  to  proceed  by  supplemental  bill ; 
Sempler  v.  Hagar,  27  Cal.  170,  holding  decision  of  Federal  court  conclusive 
of  validity  of  a  grant;  Fitzgerald  v.  Fitzgerald  &  Mallory  Constr.  Co.,  44 
Neb.  497,  62  N.  W.  911,  granting  application  for  appointment  of  a  re- 
ceiver, etc. 

Limited  and  explained  in  Buck  v.  Colbath,  3  Wall.  344,  18  L.  Ed.  261 
(affirming,  7  Minn.  314,  82  Am.  Dec.  95),  holding  that  proceedings  in  Fed- 
eral court  did  not  preclude  one  not  a  party;  Scott  v.  Seventy-five  Tons  Pig 
Iron,  23  Fed.  199,  holding  that  property  replevied  by  claimant  was  never 
properly  in  custody  of  State  court;  McPike  v.  Wells,  54  Miss.  156,  holding 
decree  not  binding  as  to  one  not  a  party. 

It  belongs  to  Federal  courts  to  determine  question  of  their  own  Juris- 
diction, the  Supreme  Court  being  the  ultimate  arbiter.  . 

'  Approved  in  Nashville  v.  Cooper,  6  Wall.  253,  18  L.  Ed.  853,  holding 
Federal  court  had  jurisdiction  where  acts  complained  of  were  done  under 
military  authority  of  United  States;  Fitzgerald  v.  Fitzgerald  &  Mallory 
Constr.  Co.,  44'Neb..495,  62  N.  W.  910,  declining  to  review  finding  of  Fed- 
eral court  that  latter  had  no  jurisdiction  of  case. 

Distinguished  in  Ingraham  v.  National  Salt  Co.,  139  Fed.  687,  where 
Federal  attachment  levied  on  land  of  corporation  and  pending  action  State 
insolvency  receiver  appointed,  who  sold  all  corporation 's  property.  Federal 
court  would  not  enjoin  receiver  from  enjoining  marshal  selling  land  on 
execution. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  524. 

Bill  filed  on  equity  side  of  Federal  court  to  restrain  or  regulate  Judg- 
ments, or  suits  at  law,  to  prevent  injustice  under  mesne  or  final  proceas  la 
ancillary  to  original  suit,  and  may  he  maintained  without  reference  to  citLaen- 
ship  of  parties. 

Approved  in  Ulman  v.  Jaeger's  Admr.,  155  Fed.  1018,  and  Hatcher  v. 
Hendrie  etc.  Supply  Co.,  133  Fed.  270,  68  C.  C.  A.  19,  both  following  rule ; 
G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  31,  60  L.  Ed.  873,  36  Sup.  Ct. 
477,  supplemental  bill  to  obtain  decree  in  personam  against  nonresident  on 
ground  that  by  his  participation  in  defense  of  original  action  he  had  made 
himself  an  actual  party  and  was  bound  by  decree,  is  original  proceeding, 
and  jurisdiction  cannot  be  exerted  without  service  of  process;  Julian  v. 
Central  Trust  Co.,  193  U.  S.  113,  48  L.  Ed.  640,  24  Sup.  Ct.  399,  Federal 
court  which  has  decreed  foreclosure  sale  may  entertain  supplemental  bill 
by  purchaser  under  decree  to  enjoin  sale  to  satisfy  State  judgments  on 
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eanse  of  action  arising  subsequent  to  confirmation  of  sale;  Ferguson  v. 
Omaha  eto.  B.  Co.,  227  Fed.  519,  520,  where  pending  foreclosure  suit  in 
Federal  court  mortgl^^or  undertook  to  convey  certain  rights  in  land  to 
third  parties,  mortgagee  could  maintain  suit  in  same  court  to  determine 
rights  of  such  third  parties;  Missouri  etc.  By.  Co.  v.  Chappell,  206  Fed. 
693,  applying  rule  in  suit  in  equity  to  restrain  further  action  in  suit  claimed 
to  be  removed  to  Federal  court;  Hobbs  Mfg.  Co.  v.  Gooding,  176  Fed.  261, 
100  C.  C.  A.  83,  holding  diversity  of  citizenship  not  necessary  in  ancillary 
suit;  Brown  v.  Morgan,  163  Fed.  396,  holding  suit  by  attorney  to  enforce 
lien  of  fee  is  an^llary  to  original  suit  and  within  jurisdiction  of  court,  re* 
gardless  of  amount  involved  or  citizenship,  of  parties;  Cooper  v.  Newton, 
160  Fed.  192,  holding  where  Federal  court  had  jurisdiction  of  proceedings 
for  dissolution  of  association,  it  had  jurisdiction  of  ancillary  suit  by  asso- 
ciation's receiver  for  accounting  and  foreclosure;  Newton  v.  Gage,  155 
Fed.  602,  604,  holding  that  in  order  for  intervener,  who  could  not  have 
been  party  to  original  bill,  to  file  cross-bill,  he  must  represent  interest 
already  before  coiut  or  claim  interest  in  property  in  possession  of  court; 
O'Connor  v.  O'Connor,  146  Fed.  997,  in  Federal  equity  suit  to  set  aside 
dismissal  of  action  at  law,  service  of  process  may  be  made  though  parties 
reside  out  of  district;  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed. 
179,  180,  in  Federal  equity  suit  to  protect  water  rights  against  subsequent 
appropriators  who  are  citizens  of  States  other  than  complainant,  court  may 
entertain  cross-bill  by  some  of  defendants  against  complainant  and  co- 
defendants;  Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed.  613,  73  C.  C.  A. 
260,  applying  rule  to  suit  to  enjoin  action  at  law  for  possession  of  mining 
claims;  Bottom  v.  National  B.  Bldg.  &  Loan  Assn«  123  Fed.  745,  holding 
Federal  court  appointing  receiver  for  corporation  has  jurisdiction  to  col- 
lect from  borrowing  stockholder  and  to  foreclose  mortgage  regardless  of 
defendant's  residence  or  situation  of  mortgaged  property;  Lilienthal  v. 
McCormick,  117  Fed.  96,  54  C.  C.  A.  475,  holding  where  Federal  court  has 
jurisdiction  to  enforce  lien  by  reason  of  diversity  of  citizenship,  such  juris- 
diction extends  to  determination  of  interveners  asserting  rights  by  gross 
bills,  though  there  is  no  diversity  of  citizenship;  Virginia-Carolina  Chem- 
ical Co.  V.  Home  Ihs.  Co.,  113  Fed.  3,  51  C.  C.  A.  21,  holding  bill  to  enjoin 
action  at  law  and  ta  determine  and  adjust  liability  of  insurers  was  merely 
ancillary  to  action  at  law  on  policies,  affirming  109  Fed.  689;  Ooltrane  v. 
Templeton,  106  Fed.  374,  45  C.  C.  A.  328,  as  an  instance  where  an  ancillary 
bill  may  be  found ;  Everett  v.  Independent  School  Dist.,  102  Fed.  530,  hold- 
ing where  Federal  court  has  jurisdiction  of  suit  as  alleged  in  bill  both  as 
to  subject  matter  and  parties,  it  has  jurisdiction  of  cross-bill  without  re- 
gard to  citizenship;  Brooks  vt  Laurent,  98  Fed.  652,  39  C.  C.  A.  201,  hold- 
ing where  Federal  court  acquires  jurisdiction  of  suit  by  lessor  for  cancella- 
tion of  lease,  it  has  jurisdiction  of  defendant's  cross-bill  to  enforce  specific 
performance  of  lease;  Royal  Trust  Co.  v.  Gardiner,  44  App.  D.  C.  575, 
holding  equity  has  jurisdiction  to  entertain  suit  to  detennine  which  of  two 
claimants  is  entitled  to  proceeds  of  insurance  policy;  Hull  v.  Burr,  234 
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U.  S.  720,  58  L.  Ed.  1562,  34  Sup.  Ct.  892,  arguendo ;  Minnesota  Co.  v.  St 
Paul  Co.,  2  Wall.  632,  17  L.  Ed.  895,  entertaining  bill  involving  construc- 
tion of  several  orders  and  decrees  of  Federal  court;  Milwaukee  etc.  R.  R. 
Co.  V.  Chamberlain,  6  Wall.  760,  18  L.  Ed.  861,  holding  cross-bill  appitn 
priate  proceeding  for  enforcing  judgment;  First  Nat.  Bank  v.  Tufnbull,  16 
Wall.  195,  21  L.  Ed.  297,  holding  bill  to  intervene  in  action  in  State  court 
could  not  be  removed  to  Federal  court;  Davis  v.  Gray,  16  Wall.  219,  21 
L.  Ed.  453,  holding  bill  by  receiver  to  restrain  acts  threatening  injury  to 
land  grants,  etc.,  to  be  auxiliary  to  original  suit ;  Krippendorf  v.  Hyde,  110 
U.  S.  280,  28  L.  Ed.  147,  4  Sup.  Ct..29,  allowing  ancillary  bill  to  review 
attachment  proceedings;  Gumbel  v.  Pitkin,  113  U.  S.  547,  28  L.  Ed.  1129, 
5  Sup.  Ct.  617,  and  s.  c,  124  U.  S.  143,  81  L.  Ed.  378,  8  Sup.  Ct.  383,  hold- 
ing that  party's  intervention  by  i)etition  was  proper  to  try  validity  of 
seizure ;  White  v.  Ewing,  159  U.  S,  39,  40  L.  Ed.  68,  15  Sup.  Ct.  1019,  hold- 
ing bill.  l[)y  receiver  to  be  ancillary  and  within  jurisdiction,  regardless  of 
amount  in  controversy ;  Stone  v.  Bishop,  4  Cliff.  697,  Fed.  Cas.  13,482,  hold- 
ing court  had  jurisdiction  of  bill  of  interpleader  on  ground  that  it  was 
auxiliary  to  prior  suit  in  Federal  court;  Kellogg  v.  Russell,  11  Blatchf. 
&23,  11  Bank.  Reg.  124,  Fed.  Cas.  7666,  entertaining  bill  by  assignee  in 
bankruptcy  to  set  aside  fraudulent  conveyance;  Cortes  Company  v.  Thann- 
hauser,  20  Blatchf.  61,  9  Fed.  227,  holding  that  bill  to  restrain  prosecution 
of  three  suits  at  law,  alleging  equitable  defenses,  was  an  ancillary  pro- 
ceeding; Osbom  V.  Michigan  etc.  R.  R.  Co.,  2  Flipp.  506,  Fed.  Cas.  10,594, 
allowing  party  in  interest  to  intervene  by  bill  to  impeach  former  decree  for 
fraud ;  Schenck  v.  Peay,  Woolw.  184,  Fed.  Cas.  12,460,  and  First  Nat.  Bank 
V.  Salem  Capital  Flour^lills  Co.,  12  Sawy.  490,  31  Fed.  683,  holding  cross- 
bill an  appropriate  mode  of  defense  without  regard  to  citizenship  of  par- 
ties; Gibbs  V.  Usher,  1  Holmes,  360,  Fed.  Cas.  5387,  bill  to  restrain  mar- 
shal from  delivering  papers  in  his  possession;  Bush  v.  United  States,  8 
Sawy.  325,  13  Fed.  627,  holding  that  United  States  may  be  called  upon  t6 
answer  a  bill  of  review,  it  not  being  an  original  proceedings^  Babcock  ▼. 
Millard,  2  Fed.  Cas.  299,  applying  rule  as  to  creditors'  bill  filed  to  obtain 
satisfaction  of  judgment  at  law;  Merchants'  Nat.  Bank  v.  Leland,  17  Fed. 
Cas.  60,  recommending  auxiliary  bill  to  restrain  prosecution  of  suit  upon 
a  bond  given  to  stay  proceedings ;  In  re  Sabin,  18  Bank.  Reg.  151,  21  Fed. 
Cas.  123,  holding  court  had  jurisdiction  of  contest  with  regard  to  owner- 
ship of  a  fund  in  court ;  Glover  v.  Shepperd,  21  Fed.  484,  allowing  assignee 
of  plaintiff  to  file  supplemental  bill  to  quiet  title;  Thompson  v.  McRey- 
nolds,  29  Fed.  658,  holding  that  party  may,  by  auxiliary  bill,  seek  to  enjoin 
assignment  of  judgment;  Osborne  &  Co.  v.  Bai^e,  30  Fed.  806,  allowing 
resident  of  State  to  intervene  by  cross-bill  to  assert  right  of  property; 
McBee  v.  Marietta  etc.  R.  R.  Co.,  48  Fed.  246,  sustaining  jurisdiction  as 
to  an  original  bill  where  it  was  in  essence  supplementary;  Lamb  v.  Ewing, 
54  Fed.  273,  4  C.  C.  A.  320,  allowing  third  party  to  intervene  by  petition 
on  bond  without  regard  to  citizenship;  Ross  v.  Ft.  Wayne,  63  Fed.  471, 
11  C.  C.  A.  288,  permitting  substituted  plaintiff  to  file  original  bill  in 
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nature  of  supplemental  bill;  Corapton  v.  Jesup,  68  Fed.  279,  280,  283,  15 
C.  C.  A,  397,  holding  second  suit  to  foreclose  upon  property  in  hands  of 
court's  receiver  to  be  an  ancillary  proceeding;  Society  of  Shakers  v.  Wat- 
son, 68  Fed.  736,  15  C.  C.  A.  632,  permitting  executrix  of  party  to  bill  to 
intervene  without  allegation  of  citizenship;  Park  v.  New  York  etc.  R.  R. 
Co*.,  70  Fed.  643,  applying  rule  as  to  intervening  trust  company;  Maitland 
V.  Gibson,  79  Fed.  138,  holding  bill  filed  to  enforce  decree  to  be  incidental 
to  original  suit  and  subpoena  unnecessary;  McDonald  v.  Seligman,  81  Fed. 
757,  758,  holding  lack  of  diversity  of  citizenship  not  fatal  to  bill  filed  to 
enjoin  and  impeach  prior  judgment;  Sioux  City  Terminal  R.  R.  etc.  Co.  v. 
Trust  Co.  of  North  America,  82  Fed.  128,  27  C.  C.  A.  73,  holding  that  sub- 
sequent introduction  of  resident  parties  into  a^  suit  would  not  oust  juris- 
diction; New  York  Commercial  Co.  v.  Francis,  83  Fed.  772,  28  C.  C.  A. 
199,  allowing  ancillary  bill  to  enjoin  execution;  Broadis  v.  Broadis,  86 
Fed.  954,  holding  a  suit  to  restrain  a  decree  entered  in  same  court  to  be 
supplemental;  Ghdnes  v.  Springer,  46  Ark.  512,  suggesting  remedy  by  bill 
to  restrain  collection  of  tax  levied  by  Federal  court;  GkK>drich  v.  Hunton, 
29  La.  Ann.  375,  holding  that  ancillary  suit  could  not  be  removed  to  Fed- 
eral court,  since  it  had  not  had  jurisdiction  of  original  suit;  Jackson  v. 
Gk)uld,  74  Me.  578,  holding  similarly  upon  petition  to  remove  action  of 
review;  State  v.  Netherton,  26  Mo.  App.  427,  holding  that  creditor  should 
have  sought  remedy  by  bill  in  equity  instead  of  by  garnishment;  Riggs  v. 
Johnson  Co.,  6  Wall.  196,  18  L.  Ed.  776,  suggesting  remedy  to  party  whose 
property  is  wrongfully  attached  under  Federal  process;  Co  veil  v.  Heyman, 
111  U.  S.  179,  28  L.  Ed.  891,  4  Sup.  Ct.  356  (reversing,  44  Mich.  335,  38 
Am.  Sep.  275,  6  N.  W.  848),  holding  that  property  could  not  be  replevied 
while  in  custody  of  marshal ;  Paine  v.  Caldwell,  1  Hask.  461,  6  Bank.  Reg. 
568,  Fed.  Cas.  10,674,  dismissing  bill  in  equity  in  Federal  court  to  obtain 
relief  from  judgment  in  State  court;  Conwdl  v.  White  Water  etc.  Co.,  4 
Bias.  199,  Fed.  Cas.  3148,  dismissing  bill  for  want  of  jurisdiction  where  an 
original  action  might  have  been  brought  in  State  court;  Winter  v.  Swin- 
burne, 10  Biss.  456,  8  Fed!  50,  dismissing  bill  prosecuted  in  Federal  Cir- 
cuit Court  in  aid  of  execution  on  decree  recovered  in  District  Court,  all 
being  parties  of  same  State;  Ralston  v.  Sharon,  51  Fed.  709,  711,  court 
finding  bill  to  be  an  original  one  and  within  jurisdiction  of  State  court; 
Opelika  v.  Daniel,  59  Ala.  216,  holding  that  remedy  was  available  by  bill 
filed  in  Federal  court;  Chapin  v.  James,  11  R.  I.  91,  23  Am.  Bep.  417,  hold- 
ing remedy  available  to  one  suffering  by  execution  of  decree  in  Federal 
court;  Yeatman  v.  Bradford,  44  Fed.  538,  dismissing  bill  where  transac- 
tions were  not  connected  with  original  suit  and  there  was  adequate  remedy 
at  law;  Boston  etc.  R.  R.  Co.  v.  New  York  etc.  R.  R.  Co.,  12  R.  I.  223,  hold- 
ing* parties  not  compelled  to  intervene  in  suit  in  Federal  court,  but  en- 
titled to  an  independent  action. 

^  Distinguished  in  Gxiardian  Trust  Co.  v.  Kansas  City  etc.  Ry.  Co.,  146 
Ifed.  340,  76  C.  C.  A.  615,  denying  Federal  jurisdiction  to  enjoin  State 
court  from  prosecuting  action  against  foreclosure  purchaser  on  its  liaSil- 
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ity  to  pay  mortgagor's  debt  under  agreement  for  reoi^anization ;  Colnmtua 
etc.  Co.  V.  Nunamaker,  73  S.  C.  556,  53  S.  E.  998,  rule  that  bill  to  restrain 
action  at  law  in  same  court  is  ancillary  does  not  apply  to  suit  in  common 
pleas  to  restrain  condemnation  proceedings  in  special  statutory  tribunal 
from  which  appeal  lies  to  common  pleas;  Christmas  v.  Russell,  14  Wall. 
81,  20  L.  Ed.  763,  denying  jurisdiction  where  controversy  was  between  citi- 
zens of  different  States  and  action  was  not  ancillary;  Maddux  v.  Usher,  2 
Hask.  268,  Fed.  Cas.  8936,  holding  property  wrongfully  seized  by  marshal 
could  be  replevined  by  nonresident  owner;  The  Roslyn,  9  Ben.  133,  Fed. 
Cas.  12,068,  holding  rule  did  not  seem  to  extend  to  those  not  parties  to 
original  action;  Myers  v.  Dorr,  13  Blatchf.  30,  Fed.  Cas.  9988,  dismissing 
supplemental  bill  where  cause  of  action  had  no  legal  connection  with  origi- 
nal suit ;  Carew  v.  Matthews,  41  Mich.  578,  580,  2  N.  W.  830,  832,  holding 
that  Federal  court  could  not  take  jurisdiction  of  ancillary  suit  where 
amount  involved  would  be  under  one  hundred  dollars. 

Denied  in  Heyman  v.  Covell,  44  Mich.  334,  335,  38  Am.  Rep.  274,  275,  6 
N.  W,  847,  848,  holding  that  replevin  could  be  maintained  in  State  court 
to  recover  goods  from  marshal. 

Injunction  in  State  court  against  execution  of  final  process  of  Federal 

court.    Note,  76  Am.  Dec.  223. 
Injunction  against  execution  sales  or  other  proceedings  under  final 

process.    Note,  30  L.  R.  A.  134. 

Miscellaneous.    Cited  erroneously  in  Lessley  v.  Phipps,  49  Miss.  800. 

24  How.  461-466,  16  L.  Ed.  763,  HOWARD  ▼.  BUGBEE. 

Act  providing  for  redemption  of  premises  sold  under  foreclosure  of  mort- 
gage is  inoperative  and  void  as  to  mortgages  executed  before  its  passage,  as 
impairing  obligation  of  contract. 

Approved  in  Bremen  M.  &  M.  Co.  v.  Bremen,  13  N.  M.  120,  79  Pac.  809, 
following  rule;  Hooker  v.  Burr,  194  U.  S.  425,  48  L.  Ed.  1052,  24  Sup.  Ct. 
706,  upholding  amendments  to  Cal.  Code  Civ.  Proc,  §  702,  relating  to  time 
of  redemption  and  interestas  to  rights  of  foreclosure  purchaser  buying 
after  amendment;  Harrison  v.  Remington  Paper  Co.,  140  Fed.  392,  5  Aim. 
Oafl.  314,  3  L.  B.  A.  (N.  8.)  954,  72  C.  C.  A.  405,  holding  void  Kan.  Act 
1898,  c.  10,  repealing  acts  giving  creditors  action  against  stockholders  on 
suspension  of  business  of  corporation,  as  against  contracts  made  prior  to 
its  passage ;  Welsh  v.  Cross,  146  Cal.  633,  106  Am.  St.  Rep.  63,  81  Pac.  233, 
amendment  of  1897  to  Code  Civ.  Proc,  §  702,  extending  time  for  redemp- 
tion does  not  apply  to  judgments  existing  at  time  of  its  passage;  Hile  v. 
Troupe,  77  Neb.  202,  109  N.  W.  219,  holding  lessee  of  school  land  or  his 
assignee  under  lease  executed  pursuant  to  act  of  February  24,  1883,  of 
Nebraska,  who  is  delinquent  in  pajrments,  is  entitled  to  redeem  from  for- 
feiture incurred  by  such  delinquency;  McGahey  v.  Virginia,  135  U.  S.  6W, 
34  L.  Ed.  314,  10  Sup.  Ct.  982,  holding  acts  unconstitutional  requiring  pro- 
duction of  bonds  to  establish  genuineness  of  coupons  offered  in  payment  of 
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taxes;  Maloney  v.  Fortune,  14  Iowa,  420,  Barnitz  v.  Beverly,  163  U.  S.  126, 
41  L.  Ed.  99, 16  Sup.  Ct.  1045  (and  reversing,  55  Kan.  487,  49  Am.  St.  Rep. 
273,  42  Pac.  732),  holding  act  creating  a  period  of  redemption  cannot  apply 
to  prior  mortgages;  Goshom  v.  Alexander,  2  Bond,  163,  Ped.  Gas.  5630, 
holding  that  law  in  force  when  appeal  bond  was.  executed  was  the  law  of 
the  contract;  Mutual  Life  Ins.  Go.  v.  Richardson,  77  Fed.  398,  holding  act 
changing  place  of  payment  on  contract  inoperative  as  to 'existing  mort- 
gage; McElvain  v.  Mudd,  44  Ala.  63,  4  Am.  Rep.  116,  holding  void  an 
ordinance  declaring  slave  contracts  illegal  made  before  suppression  of  Re- 
bellion; Halliday  v.  Jones,  57  Ala.  528,  holding  that  statute  taking  away 
husband's   trusteeship   in  wife's  property   could   only   have   prospective 
operation;  Lehman  v.  Moore,  93  Ala.  189,  9  South.  592,  holding  act  con- 
ferring right  of  redemption  upon  assignees  did  not  apply  to  mortgage  exe- 
cuted before  its  enactment;  Oliver  v.  McClure,  28  Ark.  563,  holding  stat- 
ute permitting  redemption  of  lands  sold  under  execution  could  not  apply 
to  judgments  on  antecedent  contracts;  Robards  v.  Brown,  40  Ark.  426,  and 
Fisher  v.  Green,  142  HI.  94,  31  N.  E.  176,  holding  act  regulating  sale 
under  trust  deed  void  as  to  pre-existing  contract;  Watkins  v.  Glenn,  55 
Kan.  431,  40  Pac.  319,  applying  rule  as  to  retrosx)ective  operation  of  act 
depriving  mortgagee  of  certain  rights;  Phinney  v.  Phinney,  81  Me.  463, 
10  Am.  St.  Rep.  271,  4  L.  R.  A.  851,  17  Atl.  408,  holding  act  postponing 
time  of  redemption  unconstitutional  as  to  prior  mortgages;  Leavitt  v. 
Levering,  64  N.  H.  609,  1  L.  R.  A.  59,  15  Atl.  415,  holding  statute  making 
void  certain  payments  prior  to  insolvency  not  applicable  to  pre-existing 
contracts;  Yeatman  v.  King,  2  N.  D.  429,  S3  Am.  St.  Rep.  808,  51  N.  W. 
724,  holding  statute  void  so  far  as  it  attempted  to  create  lien  for  seed 
grain  superior  to  mortgage  lien ;  Luter  v.  Hunter,  30  Tex.  700,  98  Am.  Dec. 
501,  declaring  stay  law  unconstitutional ;  Taylor  y.  Steams,  18  Gratt.  288, 
declaring  unconstitutional  an  act  prohibiting  sales  under  deeds  of  trust  for 
a  certain  time ;  Swinburne  v.  Mills,  17  Wash.  621,  61  Am.  St.  Rep.  939,  50 
Pac.  492,  holding  law  providing  for  postponement  of  sale  under  foreclosure 
void  as  to  prior  contracts;  £x  parte  Pollard,  40  Ala.  87,  holding  that  act 
delaying  time  in  which  judgments  could  be  obtained  did  not  impair  pre- 
existing contracts;  dissenting  opinion  in  Ex  parte  Pollard,  40  Ala.  106, 
majority  holding  stay  law  constitutional;  dissenting  opinion  in  McEachin 
V.  Reid,  40  Ala.  415,  arg^uendo. 

Distinguished  in  Cowley  v.  Shields,  180  Ala.  54,  55,  60  South.  269,  hold- 
ing, under  code  giving  assignee  of  mortgagor  right  of  redemption,  such 
assignee  may  redeem,  notwithstanding  he  was  not  included  in  class  having 
right  to  redeem  under  law  in  force  when  mortgage  was  executed ;  Turk  v. 
Mayberry,  32  Okl.  73,  121  Pac.  668,  holding  statutory  right  of  redemption 
from  mortgage  foreclosure  or  execution  sale  is  rule  of  property,  and  can- 
not be  impaired  by  subsequent  legislation  after  right  has  accrued;  State 
V.  Gilliam,  18  Mont,  99,  101,  44  Pac.  396,  holding  act  extending  period  of 
redemption  six  months  not  unconstitutional. 

Laws  relating  to  redemption  as  retrospective.    Note,  10  Am.  Dec.  138. 
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Effect  of  statutes  making  pre-existing  contracts  illegal.    Note,  120 

Am.  St.  Rep.  480. 
Constitutionality  of  act  extending  time  for  redemption.    Note,  2  Ann. 

Oas.  801. 

24  How.  465-608,  16  L.  Ed.  701,  PEBIN  ▼.  CARET. 

Devise  of  property,  real  and  personal,  to  city  of  Cincinnati  and  its  snc- 
cessors,  in  trust  to  build  two  coUeges  for  boys  and  girls,  surplus  to  be  used  in 
education  of  orphans,  prefereiices  in  each  case  to  testator's  relatives  and 
descendants,  is  a  valid  devise  for  charitable  uses. 

Approved  in  Fordyce  v.  Woman's  Christian  Nat.  Library  Assn.,  79  Ark. 
567,  7  Li  R.  A.  (N.  S.)  486,  96  S.  W.  161,  holding  corporation  for  establish- 
ing library  was  charitable  trust,  despite  words,  **for  our  own  benefit,"  in 
application;  Clayton  v.  Hallett,  30  Colo.  252,  70  Pac.  436,  upholding  devise 
to  Denver  for  college  for  poor  white  male  orphans;  Colbert  v.  Speer,  24 
App.  D.  C.  205,  holding  where  evidence  aliunde  shows  donee  of  trust  incor- 
rectly named  therein,  trust  will  not  be  defeated;  Matter  of  MacDowell,  217 
N.  Y.  460,  462,  463,  112  N.  E.  178,  179,  holding  testamentary  provision  for 
trust,  for  Protestant  gentlewomen,  where  preferences  are  made  to  relatives, 
is  charitable  trust ;  dissenting  opinion  in  Tucker  v.  Mobile  Infirmary  Assn., 
191  Ala.  615,  68  South.  17,  ai^endo;  Cincinnati  v.  McMicken,  6  Ohio  C.  C. 
200,  upholding  very  similar  devise;  Lackland  v.  Walker,  151  Mo.  254,  52 
S.  W.  423,  devise  in  trust  to  maintain  botanical  gardens  a  valid  charitable 
use. 

Perpetuity  is  a  future  limitation,  restraining  the  owner  of  the  estate 
from  aliening  the  fee,  discharged  of  such  future  use  or  estate,  before  the 
event  is  determined  or  the  period  is  arrived  when  such  future  us»  or  estate  j 

is  to  arise.  If  that  event  or  period  be  within  bounds  prescribed  by  law,  it  ia 
not  a  perpetuity. 

Approved  in  Hays  v.  Martz,  173  Ind.  283,  89  N.  E.  305,  where  testator 
gave  grandson  farm  and  other  property  and  provided  that  if  grandson 
should  die  before  majority,  property  should  go  to  others,  but  if  he  shoald  ' 

leave  children  they  should  get  farm,  but  it  should  not  be  disposed  of  by 
grandson,  devise  to  others  was  contingent  remainder  in  fee;  In  re  John's 
Will,  30  Or.  512,  36  L.  R.  A.  248,  47  Pac.  347,  holding  that  gift  to  charity 

and  then  over  to»  charity  is  an  exception. 

i 

In  suit  to  declare  Invalid  a  trust,  the  objection  that  a  perpetuity  is  cresrted 
cannot  be  maintained  unless  it  is  forbidden  by  the  local  law. 

Approved  in  Jones  v.  Habersham,  107  U.  S.  179,  27  L.  Ed.  403,  2  Sup. 
Ct.  341,  citing  cases  where  validity  of  such  devise  was  determined  by  law 
of  State  where  land  lay. 

Chancery  has  original  Jurisdiction  in  respect  to  devises  and  bequests^  in 
trust  to  persons  competent  to  take  for  charitable  purposes,  when  the  general  \ 

object  is  speciflc  and  certain  and  not  contrary  to  any  positive  rule  of  law. 
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Approved  in  Inglish  v.  Johnson,  42  Tex.  Civ.  123,  95  S.  W.  560,  holding 
where  compliance  with  terms  of  trust  is  impossible,  conrt  of  equity  can 
direct  such  use  of  property  as  will  most  nearly  conform  to  intention  of 
donor ;  Russell  v.  Allen,  107  U.  S.  167,  27  L.  Ed.  899,  2  Sup.  Ct.  331,  sus- 
taining trust  to  sell  property  and  pay  over  proceeds  to  trustees  of  educa- 
tional institution ;  Woodruff  v.  Marsh,  63  Conn.  137,  88  Am.  St.  Bep.  356, 
26  Atl.  851,  sustaining  devise  in  trust  to  maintain  home  for  destitute  and 
friendless  children;  Ould  v.  Washington  Hospital,  1  McAr.  551,  29  I^ 
Bep.  610,  sustaining  devise  in  trust  to  be  conveyed  to  corporation  to'  be 
formed;  Quinn  v.  Shields,  62  Iowa,  141,  49  Am.  Bep.  144,  17  N.  W.  443, 
sustaining  devise  in  remainder  to  charitable  institutions;  Jackson  v.  Phil- 
lips, 14  Allen,  577,  sustaining  devise  in  trust  for  various  charities;  Mis- 
souri Historical  Society  v.  Academy  of  Science,  94  Mo.  467,  8  S.  W.  348, 
sustaining  deed  of  gift  to  charitable  use,  though  society  was  not  at  the 
time  incorporated;  Trustees  v.  Adams,  4  Or.  82,  sustaining  grant  to  trus- 
tees of  church  not  incorporated ;  In  re  John 's  Will,  30  Or.  520,  36  L.  B.  A. 
250,  47  Pac.  350,  holding  that  uncertainty  as  to  future  trustees  did  not 
invalidate  devise  to  charity;  Trustees  v.  Ghithrie,  86  Va.  146,  6  L.  B.  A. 
880,  10  S.  £.  324,  sustaining  a  legacy  to  secretary  of  board  of  foreign  mis- 
sions of  Presbyterian  church. 

In  tbe  absence  of  statute,  courts  of  equity  may  be  driven  upon  occasion 
to  adopt  principles  In  analogy  to  the  statute  of  Elizabeth  respecting  charities. 

Approved  in  Cincinnati  v.  McMicken,  6  Ohio  C.  C.  196,  upholding  devise 
in  trust  to  maintain  a  school  or  college;  dissenting  opinion  in  Danforth  v. 
Oshkosh,  119  Wis.  290,  97  N.  W.  268,  and  Kuhn  v.  Fairmont  Coal  Co.,  152 
Fed.  1016,  both  arguendo. 

Distinguished  in  United  States  v.  Oregon  etc.  B.  Co.,  186  Fed.  908,  act 
granting  lands  to  railroad  with  proviso  tHat  they  shall  be  sold  to  actual 
settlers  in  quantities  not  greater  than  quarter-section,  at  not  more  than  two 
dollars  and  fifty  cents  per  acre,  does  not  create  trust  in  company  in  favor 
of  settlers. 

Corporation  which  has  legal  capacity  to  take  real  or  personal  estate  may 
take  and  hold  It  upon  trust,  for  charitable  purpose,  Just  as  an  individual, 
though  It  may  not  be  compelled  to  execute  It  If  not  germane  to  the  objects 
of  Its  Incorporation;  a  municipality  may  take  as  such  trustee  under  this  rule. 
Approved  in  Jones  v.  Habersham,  107  U.  S.  189,  27  L.  Ed.  407,  2  Sup.  Ct. 
349,  sustaining  devise  to  historical  society;  Jones  v.  Habersham,  3  Woods, 
477,  Fed.  Cas.  7465,  sustaining  devise  to  historical  society;  Phillips  v. 
Harrow,  93  Iowa,  102,  61  N.  W.  437,  sustaining  devise  to  a  city  in  trust 
for  benefit  of  library,  hospital,  etc.;  Bamum  v.  Mayor,  62  Md.  293,  sus- 
taining devise  to  city  in  trust  for  educational,  etc.,  purposes;  Drury  v. 
Natiek,  10  Allen,  182,  sustaining  devise  to  town  to  found  literary  institute, 
etc.;  Regents  v.  Detroit  etc.  Society,  12  Mich.  162,  holding  that  regents  of 
State  University  had  power  to  hold  or  sell  for  benefit  of  that  institution; 
Soigent  V.  Cornish,  54  N.  H.  21,  where  bequest  to  town,  in  trust  to  buy  and 

V— 8X 
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display  flags,  was  held  valid;  Cincinnati  v.  McMicken,  6  Ohio  C.  C.  200, 
upholding  devise  similar  to  principal  case;  Danforth  v.  Oshkosh,  119  Wis. 
281,  97  N.  W.  265,  arguendo. 

Power  of  corporation  to  act  as  trustee  of  charitable  trust.    Note,  8 
Ann.  Oas.  1182,  1188. 

Power  of  municipality  to.  take  property  as  trustee.    Note,  17  Ann. 
Oas.  746,  747,  748. 

'  Municipal  corporation  as  trustee  of  charity.    Note,  14  L.  R.  A.  69. 

Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 
L.  B.  A.  (N.  S.)  56,  57,  67,  97,  98,  101,  112,  123. 

Ohailty  Is  a  gift  to  a  general  public  use,  which  extends  to  the  rich  as 
well  as  to  the  poor,  and  all  property  held  for  public  purposes,  such  as  tbe 
property  of  a  municipality,  is  held  as  a  charitable  use,  in  the  legal  sense  of 
the  term  "charity." 

Approved  in  Bishop  etc.  of  St.  John  the  Evangelist  y.  Treasurer,  37  Colo. 
385,  86  Pac.  1023,  holding  land  and  buildings  donated  as  home  for  consump- 
tives is  exempt  from  taxation  under  law  exempting  land  used  for  charitable 
purposes;  Ackerman  v.  Fichter,  179  Ind.  401,  Ann.  Gas.  1915D,  1117,  46 
L.  R.  A.  (N.  S.)  221, 101  N.  E.  496,  holding  that  gift  for  public  masses  is  a 
public  charity;  Grant  v.  Sounders,  121  Iowa,  81,  100  Am.  St.  Rep.  310,  95 
N.  W.  411,  upholding  bequest  in  trust  for  poor  to  be"  given  by  trustee 
to  such  objects  and  persons  as  she  thinks  best  to  help ;  Dexter  v.  Harvard 
College,  176  Mass.  195,  57  N.  E.  372,  holding  gift  by  will  of  residue  of 
estate  to  Harvard  College  for  general  use  in  medical  department  is  valid 
charitable  gift ;  Crow  v.'tJlay  County,  196  Mo.  260,  95  S.  W.  375,  bequest  for 
tuition  or  education  of  poor  children  under  age  of  sixteen  within  certain 
district  is  a  charity ;  Harrington  v.  Pier,  105  Wis.  521,  76  Am.  St.  Rep.  952, 
82  N.  W.  357,  upholding  bequest  to  trustees  to  expend  in  temperance  work 
in  Milwaukee;  Stuart  v.  Easton,  74  Fed.  859,  21  C.  C.  A.  146,  holding 
grant  of  land  in  tjaist  to  build  courthouse  a  charitable  use ;  Strong's  Appeal, 
68  Conn.  530,  37  Atl.  396,  holding  a  bequest  for  maintenance  of  town  poor 
was  such;  Drury  v.  Natick,  10  Allen,  178,  holding  devise  to  city  for  literary 
institute  a  charitable  use ;  Jackson  v.  Phillips,  14  Allen,  556,  holding  devise 
in  trust  to  promote  teachings  of  abolitionists  a  charitable  object— so  as 
to  trust  for  benefit  of  fugitive  slaves — ^but  aliter  as  to  trust  to  secure  women 
the  right  to  vote;  Pennoyer  v.  Wadhams,  20  Or.  280,  11  L.  R.  A.  212,  25 
Pac.  722,  holding  devise  to  trustee  to  build  church  a  public  charity;  Fire 
Ins.  Pat.  V.  Boyd,  120  Pa.  St.  644,  6  Am.  St  Rep.  748,  15  Atl.  555,  holding 
fire  insurance  patrol  a  public  charity;  Webster  v.  Wiggin,  19  R.   I.  98, 
28  L.  R.  A.  515,  31  Atl.  828,  sustaining  devise  of  property  in  trust  to  baild 
tenements;  Lackland  v.  Walker,  151  Mo.  254,  52  S.  W.  423,  devise  in  trust 
to  maintain  botanical  gardens,  a  charity;  People  v.  Fitch,  154  N.  Y.  32, 
38  L.  R.  A.  596,  47  N.  E.  988,  holding  institution  for  the  blind  a  charity; 
Cincinnati  v.  McMicken,  6  Ohio  C.  C.  200,  upholding  charity  similar  to 
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prineipal  ease;  dissenting  opinion  in  Kelly  v.  Nichols,  18  R.  I,^  71,  19 
L.  B.  A.  428»  25  Atl.  843,  majority  holding  invalid  a  provision  in  will  for 
entertainment  of  traveling  Quaker  ministers. 

What  are  charitable  uses  or  trusts.  Note,  63  Am.  St  Bep.  240»  252, 
254,  255,  250,  260,  263. 

Gift  for  public  purpose,  as  distinguished  from  benevolent,  educational 
or  religious  purpose  as  valid  charitable  gift.  Note,  Ann.  Gas.  1914A, 
1216. 

Provisions  in  wUl  devising  property  for  maintenance  of  certain  college 
discnased,  witb  conclusion  that  there  was  no  uncertainty  as  to  testator's  inten* 
tion,  and  his  preference  of  particular  persons,  as  to  who  should  he  pupils  in 
the  colleges  to  he  endowed,  was  lawful  exercise  of  his  power  to  devise  and 
hequeath. 

Approved  in  Coltman  v.  Moore,  1  McAr.  (D.  C.)  201,  holding  where  all 
purposes  of  trust  are  exhausted,  equity  will  distribute  estate  among  devisees 
although  period  for  expiration  of  trust  has  not  arrived  j  Dexter  v.  Harvard 
College,  176  Mass.  196,  57  N.  E.  373,  upholding  devise  of  residue  of  estate 
to  Harvard  College  for  general  use  in  medical  department ;  Russell  v.  Allen, 
107  U.  S.  173,  27  L.  Ed.  401,  2  Sup.  Ct.  335,  sustaining  gift  "for  purpose  of 
founding  institution  for  education  of  youth  in  St.  Louis,  Mo.";  Quinn  v. 
Shields,  62  Iowa,  141,  49  Am.  B^.  144,  17  N.  W.  443,  sustaining  devise 
"to  such  worthy,  etc.,  institutions  as  S.  may  determine." 

Direction  that  real  estate  devised  to  charitahle  uses  should  not  he  alien- 
ated creates  a  perpetuity  allowed  hy  law  and  equity  in  such  cases. 

Approved  in  Bridgeport  Public  Library,  etc.  v.  Burroughs  Home,  85  Conn. 
318,  82  Atl.  585,  holding  legislature  had  no  power  to  authorize  trustees  to 
alienate  realty  held  under  testamentary  trust  which  did  not  authorize  sale ; 
Ould  V.  Washington  Hospital  for  Foundlings,  1  McAr.  (D.  C.)  549,  551, 
29  Am.  Bep.  605,  holding  as  devise  was  for  charitable  purpose,  it  was  not 
void  because  it  created  a  perpetuity;  In  re  eleven's  Estate,  161  Iowa,  295, 
142  N.  W.  988,  holding  rule  as  against  perpetuities  does  not  apply  to  char- 
ities; Rolfe  etc.  Rnmford  Asylum  v,  Lefebre,  69  N.  H.  241,  45  Atl.  1088, 
upholding  trust  devise  tn  express  condition  that  trustees  shall  hold  and 
apply  estate  to  specific  charity  with  no  power  of  sale  during  terms  of  ninety- 
nine  years  from  time  will  takes  effect;  Harrington  v.  Pier,  105  Wis.  494, 
76  Am.  St.  Bep.  980,  82  N.  W.  348,  holding  where  will  ordered  realty  to  be 
reduced  to  money  for  all  purposes  of  will,  result  was  accomplished  b)i  / 
equitable  conversion  from  time  will  took  effect;  Ould  v.  Washington  Hos- 
pital, 95  U.  S.  312,  24  L.  Ed.  452  (affirming  1  McAr.  541,  29  Am.  Rep. 
605),  holding  valid  a  devise  to  trustees  and  survivors,  directing  that  prop- 
erty be  conveyed  to  corporation;  Jones  v.  Habersham,  3  Woods,  472,  Fed. 
Cas.  7465,  holding  valid  a  devise  to  trustees  for  church ;  Richmond  v.  Davis, 
103  Ind.  454,  3  N.  E.  133,  where  the  devise  being  to  a  charity  was  not  af- 
fected by  rule  against  perpetuities;  Odell  v.  Odell,  10  Allen,  6,  holding  valid 
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bequest  of  income  of  land,  to  be  accumulated  and  used  for  a  charity,  though 
accumulation  could  not  be  allowed  for  so  long;  Penny  y.  Croul,  76  Mich. 
481,  5  L.  R.  A.  863,  43  N.  W.  652,  where  bequest  to  city  for  maintenance  of 
public  works  and  library  was  not  invalid  as  creating  perpetuity,*  Mills  v. 
Davison,  54  N.  J.  Eq.  662,  55  Am.  St.  Rep.  507,  35  Atl.  1073,  sustaining 
grant  to  church  and  successors,  with  restraint  on  alienation;  Philadelphia 
v.  Girard,  45  Pa.  St.  26,  84  Am.  Dec.  474,  holding  valid  a  devise  to  Phila- 
delphia for  school  purposes ;  Yard 's  Appeal,  64  Pa.  St.  99,  where  devise  was 
of  ground  rents  to  certain  charities  forever;  Gould  v.  Orphan  Asylum,  46 
Wis.  117,  50  N.  W.  423,  sustaining  bequest  of  property  in  trust  to  be  paid 
to  asylum  upon  incorporation;  Dodge  v.  Williama,  46  Wis.  96,  50  N.  W. 
1106,  sustaining  bequest  of  personalty  under  local  statute. 

Qualified  in  Lackland  v.  Walker,  151  Mo.  260,  52  S.  W.  426,  holding  that 
equity  may  still  order  sale  of  such  prox)erty  where  circumstances  have 
ehanged* 

Restraint  on  alienation.    Note,  57  Am.  Dec.  497. 

Rule  against  perpetuities.    Note,  49  Am.  St.  Rep.  118. 

Validity  and  effect  of  condition  of  inalienability  attached  to  gift  for 
charity.    Note,  12  Ann.  Oaa.  816. 

Statute  of  43  Elizabeth,  chapter  4,  relative  to  charitable  trusts  to  cor- 
lioratlons,  has  been  adopted  by  courts  of  equity  In  Ohio,  but  not  by  legis- 
lation. 

Approved  in  Harrington  v.  Pier,  105  Wis.  517,  76  Am.  St.  Rep.  948, 
82  N.  W.  356,  upholding  bequest  to  trustees  to  expend  in  temperance  work 
in  Milwaukee. 

English  statutes  of  mortmain  were  never  In  f  orc^  In  the  English  colonlea. 

Approved  in  Potter  v.  Thornton,  7  R.  I.  260,  as  to  9  George  II  in  Rhode 

Island ;  Dodge  v.  Williams,  46  Wis.  95,  50  N.  W.  1105,  as  to  Wisconsin ; 

Gilbert  v.  Stockman,  81  Wis.  617,  52  N.  W.  1047,  as  to  13  Edw.  I,  in 

Wisconsin. 

What  the  "common  law"  includes.    Note,  Ann.  Oas.  1913E,  1225. 

Miscellaneous.  Cited  in  West  Virginia  Pulp  &  Paper  Co.  v.  Miller,  176 
Fed.  296, 100  C.  C.  A.  176,  holding,  where  testator  devised  lands  to  be  sold 
and  pay  proceeds  to  charitable  organization,  will  worked  conversion  of 
land  into  money,  and  laws  of  State  limiting  amount  of  land  which  such 
organization  could  hold  did  not  affect  validity  of  will. 

24  How.  608-526,  16  L.  Ed.  764,  BELC^BB  ▼.  LINK. 

Mercliandlse  imported  from  foreign  port»  consigned  to  8t.  Louis,  if  sub- 
ject to  import  duty,  is  required  to  be  entered  and  assessed  at  New  Orleans,  and, 
after  certain  proceedings  had,  tlie  vessel  proceeds,  and  duties  are  collected  by 
surveyor  of  former  port* 
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Approved  in  Donovan  v.  United  States,  23  Wall.  402,  23  L.  Ed.  108, 
holding  that  surveyor  of  port  at  St.  Louis  was  not  entitled  to  same  com- 
pensation as  collectors  of  enumerated  pibrts. 

Under  act  of  March  8, 1851,  it  is  tbe  duty  of  the  collector  to  cause  apxiralse- 
ment  of  goods  subject  to  ad  valorem  duty,  which  estiniation  becomes  the  true 
valife  of  the  importation  where  entered,  on  which  duties  are  assessed. 

Limited  in  Bailey  v.  Goodrich,  2  Cliff.  600,  Fed.  Cas.  735,  holding  that 
this  rule  does  not  apply  to  importations  subject  to  specific  duties. 

Importers  are  required  to  make  entry  of  importations  accompanied  by 
invoice;  the  invoice  value  being  Increased  by  the  local  appraisers,  if  found 
to  be  too  low.    This  appraisement  is  conclusive,  in  absence  of  appeal. 

Approved  in  Kimball  v.  Goodrich,  10  Wall.  453,  19  L.  Ed.  968,  holding 
appraisement  at  invoice  value  conclusive,  though  greater  than  the  actual 
market  value;  Harding  v.  Whitney,  4  Cliff.  100,  Fed.  Cas.  6062,  where 
appraisement  at  invoice  value  was  conclusive;  Saxonville  Mills  v.  Russell, 
1  Fed.  124;  holding  appraisement  at  invoice  value  conclusive,  though  price 
fell  between  purchase  and  ezx>ortation ;  United  States  v.  McDowell,  21  Fed. 
564,  holding  appraisement  binding  on  government. 

Importers  may  appeal  ftom  decision  of  local  appraisers  to  merchant  ap- 
praisers, who  eramine  the  packages  ordered  to  the  public  store,  and  whose 
decision,  in  absence  of  fraud,  is  conclusive. 

Approved  in  Hilton  v.  Merritt,  110  U.  S.  105,  28  L.  Ed.  85,  3  Sup.  Ct. 
553,  refusing  to  review  appraisement  in  action  to  recover  alleged  excessive^ 
duties;  Shelton  v.  Austin,  1  Cliff.  393,  Fed.  Cas.  12,752,  refusing  to  allow 
recovery  of  alleged  excess,  where  goods  were  damaged  in  transit;  United 
States  V.  Gabriel,  36  Fed.  889,  excluding  evidence  of  error  in  making  ap- 
praisement. 

Limited  in  Bailey  v.  Goodrich,  2  Cliff.  600,  Fed.  Cas.  735,  hojding  ap- 
praisers' decision  not  conclusive  in  ease  of  goods  subject  to  specific  duties ; 
Tstalif  era  I.  Co.  v.  Redfield,  21  Blatchf .  313,  23  Fed.  651,  holding  appraisal 
without  power  when  packages  were  not  examined. 

Where  power  or  Jurisdiction  is  delegated  to  public  oflLcer  or  tribunal  over 
a  subject  matter,  and  its  ezercilie  is  confided  to  his  or  its  discretion,  the  acts 
so  done  are,  in  general,  binding. 

Approved  in  Bonbright  v.  Schoettler,  127  Fed.  323,  1  L.  B.  A.  (N.  S.) 
1091,  64  C.  C.  A.  212,  holding,  under  Pennsylvania  fire-escape  act  of  1879, 
official  certificate  of  approval,  properly  issued,  is  conclusive  evidence  of 
compliance  with  act,  and  protects  owner  from  liability  thereunder  for  either 
penalty  or  damages;  McClinchy  v.  United  States,  4  Cliff.  318,  Fed.  Cas. 
8803,  where,  no  other  error  being  shown,  shipper  could  not  deny  giving 
exportation  bond;  United  States  v.  Leng,  18  Fed.  20,  holding  decision  of 
Secretary  of  Treasury,  on  appeal;  conclusive  on  United  States  as  well  as 
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importer;  United  States  y.  McDowell^  21  Fed.  564,  holding  appraisement 
and  liquidation  by  collector  of  port  binding  on  government. 

Supervisory  control  of  courts  over  special  officers  and  boards  exercis' 
ing  discretionary  powers.    Note,  2  Ann.  Oas.  543. 

Only  questions  which  can  arise  hetween  Individual  and  the  public,  or 
any  person,  denying  validity  of  acts  of  public  officers  are  power  in  officer  and 
ftand  in  the  party. 

Approved  in  United  States  v.  Nash,  4  Cliff.  112,  Fed.  Gas.  15,856,  holding 
that  appraisers  have  no  authority  to  determine  weight  or  quantity  of 
importations ;  Ystalif era  Iron  Co.  v.  Redfield,  21  Blatchf .  313,  23  Fed.  651, 
holding  that  ^stoms  appraisers  acted  without  power,  not  having  examined 
the  proper  number  of  packages;  United  States  v.  Eamshaw,  12  Fed.  287, 
holding  that  these  questions  might  be  raised  in  action  to  recover  excessive 
duties. 

Customs  duties  are  assessed  on  the  quantity  of  goods  entered  at  the 
custom-house,  without  allowance  for  leakage  or  deterioration. 

Approved  in  Louisville  Public  Warehouse  Co.  v.  Collector  of  Customs, 
49  Fed.  569,  1  C.  C.  A.  371,  refusing  to  allow  for  evaporation  of  whisky. 

24  How.  626-^32,  16  U  Ed.  760,  KNIGHT  V.  SOHKUL. 

Molasses  barrels  exported  empty,  when  new,  filled,  and,  with  tbelr  con- 
tents, returned,  cannot  be  said  to  be  in  the  same  condition  as  when  exported, 
within  meaning  of  act  of  1846,  making  such  artteles  free  ftem  duty. 

Approved  in  Franklin  Sugar  Ref.  Co.  v.  United  States,  137  Fed.  658, 
additional  duty  on  sugar  assessable  under  act  authorizing  such  duty  on 
goods  receiving  bounty  in  exporting  country  is  based  on  invoice  weight 
and  not  on  weight  on  arrival;  Ten  Cases  of  Opium,  De4&dy,  71,  Fed.  Cas. 
13,828,  where  it  was  claimed  that  opium  had  been  reimported;  United 
States  vT  Dunbar,  67  Fed.  785,  14  C.  C.  A.  639,  where  exported  dredger 
was  repaired  and  brought  back. 

Domestic  barrels,  exported,  filled  with  molasses  and  returned,  are  prop- 
erly included  in  the  dutiable  charges  provided  for  in  the  tariff  act  of  1846. 

Limited  in  Cobb  v.  Hamlin,  3  Cliff.  198,  200,  Fed.  Cas.  2922,  where 
fruit  purchased  in  bulk  was  packed  in  boxes,  for  convenience  of  shipper, 
boxes  were  not  to  be  reckoned  in  the  actual  market  value. 

24  How.  533-^36,  16  L.  Ed.  768,  BELOHEB  v.  UNN. 

New  molassea  barrels,  exported  empty,  filled  and  returned  with  their  con- 
tents, are  not  in  the  same  condition  as  when  exported,  within  the  acts  exempt- 
ing from  duties. 

Approved  in  United  States  v.  Dunbar,  67  Fed.  785,  14  C.  C.  A.  639, 
where  dredger  exported,  repaired  and  returned  was  subject  to  pay  duty. 
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*Th6  njDB  eondltKm,"  as  used  in.  acts  relatiTe  to  exemptioxis  from  duties 
of  artlGles  returned  to  the  United  States,  means  that  not  only  the  identity 
of  the  article  is  preserred  hnt  that  its  utility  for  its  original  purpose  is  un- 
cbanged. 

Approved  in  United  States  v.  Dunbar,  67  Fed.'785, 14  C.  C.  A.  639,  whe^e 
exported  dredger  was  repaired  extensively  and  returned. 

Dutiable  charges,  to  be  added  to  the  actual  markM  value,  include,  in  gen- 
eral, the  value  of  the  integument  of  the  importation. 

Limited  in  Cobb  v.  Hamlin,  3  Cliff.  200,  Fed.  Cas.  2922,  holding,  where 
goods  were^nrchased  in  bulk  and  boxed  for  convenience  of  shipper,  value 
of  box  is  not  part  of  market  value,  under  act  of  1866. 

24  How.  536-644,  16  L.  Ed.  762,  BEBTHOLD  v.  QOLDSMITH. 

Partnership  is  a  voluntary  contract  between  two  or  more  competent  per- 
sons»  to  place  their  money,  effects,  labor  and  skill,  one  or  all  of  them,  in  lawful 
commerce  or  business,  with  an  understanding  that  there  shall  be  a  communion 
of  the  profits  thereof  between  them. 

Approved  in  Burton  v.  United  States,  142  Fed.  62,  73  C.  C.  A.  243, 
where  one  partner  deposits  nonmailable  matter  in  mail  in  execution  of 
joint  enterprise  with  knowledge  of  other,  latter  is  guilty  under  Rev.  Stats., 
§  3893;  Fleming  v.  Lay,  109  Fed.  955,  48  C.  C.  A.  748,  holding  association 
of  tugboat  owners  controlled  by  manager  who  handled  business  and  dis- 
tributed proceeds  according  to  agreed  value  of  vessels  owned  by  each 
member  is  partnership;  Price  v.  Middleton  &  Bavenel,  75  S.  C.  110,  55 
S.  E.  158^  holding  where  contract  between  two  persons  provides  that  one 
shall  attend  to  one  branch  of  business  and  receive  one-third  of  profits,  that 
set  of  books  be  kept  and  that  no  contracts  relating  to  business  shall  be 
made  without  consent  of  both,  it  constitutes  partnership;  Hunt  v.  Oliver, 
118  U.  S.  221,  SO  L.  Ed.'  132,  6  Sup.  Ct.  1088,  where,  under  facts  in  evidence, 
no  partnership  was  shown;  Stockwell  v.  United  States,  3  Cliff.  305,  Fed. 
Cas.  13,466,  where  an  agreement  to  furnish  capital  and  share  in  profit  and 
loss  constituted  partnership;  Harvey  v.  Childs,  28  Ohio  St.  321,  22  Am. 
Rep.  389,  holding  that  loan,  to  be  repaid  with  one-half  profits,  did  not  con- 
stitate  partnership;  Galveston  etc.  R.  Co.  v.  Davis,  4  Tex.  Civ.  App.  474, 
23  S.  W.  304,  holding  ostensible  lease  created  partnership  between  railroads. 

What  constitutes  a  partnership.    Note,  115  Am.  St.  B^.  405,  418. 

Every  partnership  is  founded  on  a  community  of  interest,  hut  not  every 
community  of  interest  constitutes  a  partnership. 

Approved  in  Omaha  etc.  R.  Co.  v.  Rucker,  6  Colo.  App.  340,  40  Pac.  855, 
holding  one  who  rendered  l^al  services  for  share  in  profits  of  mine  was  not 
partner;  Wild  v.  Davenport,  48  N.  J.  L.  132,  57  Am.  Rep.  553,  7  Atl.  297, 
holding  that  executor  of  deceased  partner  did  not  become  partner  with 
survivor;  Chapline  v.  Conant,  3  W.  Va.  519,  100  Am.  Dec.  775,  holding 
agreement  in  jquestion  did  not  create  partnership. 
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Wlien  it  appears  tbat  tbere  is  a  community  of  interest  in  the  capital 
stock,  the  profits  and  the  losses,  there  is  a  partnership. 

Approved  in  Burke  v.  Concord  R.  R.  Co.,  61  N.  H.  243,  where  there  was, 
under  facts,  a  forbidden  partnership  between  two  railroads;  Magovem  v. 
Robertson,  116  N.  T.  65,  22  N.  E.  399,  holding  one  liable  as  partner  whose 
interest  was  such;  Flower  v.  Barnekoff,  20  Or.  144,  11  L.  R.  A.  153,  25  Pac. 
374,  where  joint  purchasers  of  real  estate  were  held  to  be  pamiers  as  to 
the  transaction. 

Concurrence  of  community  interest  in  capital  stock,  profits  and  losses  is 
seldom  or  never  necessary  to  constitute  a  partnership. 

Ai^roved  in  Galveston  etc.  R.  Co.  v.  Davis,  4  Tex.  Civ.  App.  474,  23 
S.  W.  304,  where  ostensible  lease  was  held  to  create  partnership  between 
railroads. 

Profit-sharing  will  not  alone  create  a  partnership,  as  between  the  parties, 
contrary  to  their  intention. 

Approved  in  Parchen  v.  Anderson,  5  Mont.  455,  51  Am.  Rep.  79,  5  Pac. 
598,  holding  that  purchaser  of  one-fourth  profits  of  a  mine  did  not  become 
a  partner;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  283,  where  a  superintendent, 
who  shared  profits  as  wages,  could  not  ask  accounting  as  partner;  Sodiker 
V.  Applegate,  24  W.  Va.  415,  49  Am.  Rep.  255,  holding  that  one  who  ran 
a  grist-mill  for  share  of  profits  could  not  be  held  to  account  as  partner. 

Participation  in  profits  as  principal  itself  creates  a  partnership,  as  between 
the  parties  and  third  persons,  regardless  of  intention. 

Approved  in  Donald  v.  Guy,  127  Fed.  232,  holding  where  unincorporated 
association  of  pilots,  formed  for  purpose  of  controlling  and  regulating 
business  of  its  members,  which  owns  property,  collects  fees  and  divides 
profit  between  members,  members  are  jointly  liable  for  negligence  of  one 
member;  Meehan  v.  Valentine,  145  U.  S.  625,  36  L.  Ed.  842, 12  Sup.  Ct.  975 
(affirming  29  Fed.  279),  where  money  was  loaned  to  firm,  lender  to  receive 
interest  and  one-tenth  profits,  there  was  no  partnership;  In  re  Francis,  2 
Sawy.  297,  Fed.  Cas.  5031,  holding  that  one  who  put  in  money  and  shared 
profits  was  partner,  though  ostensibly  clerk;  In  re  Ward  &  Co.,  2  Flipp. 
464,  Fed.  Cas.  17,144,  where  proof  of  participation  in  profits  was  held 
prima  facie  evidence  of  partnership;  Le  Levre  .v.  Castagnio,  6  Colo.  571, 
where  grubstake  contract  was  held  not  to  constitute  partnership;  Kootz  v. 
Tuvian,  118  N.  C.  395,  24  S.  E.  777,  holding  proof  of  profit-sharing  prima 
facie  proof  of  partnership;  Parchen  v.  Anderson,  5  Mont.  443,  449,  51 
Am.  Rep.  69,  74,  5  Pac.  593,  595,  holding  that  purchase  of  one-fourth  profits 
of  mine  did  not  make  purchaser  a  partner;  Eastman  v.  Clark,  53  N.  H.  338, 
16  Am.  Rep.  265,  holding  erroneous  an  instruction  that  mere  profit-sharing 
constituted  partnership. 

Explained  in  Meehan  v.  Valentine,  29  Fed.  279,  where  a  mere  profit- 
sharing  did  not  constitute  partnership. 
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Effecif  of  agreement  to  share  profits  to  create  partnership.*    Note, 
18  L.  R.  A.  (K.  8.)  986,  996,  1000,  1001,  1032,  1079,  1081,  1084, 
1088. 

Bnle  as  to  profit-sliarlng  does  not  apply  to  a  case  wbere  tbe  party  has  no 
power  as  partner  in  the  firm,  and  no  interest  in  the  profits  as  such,  but  is 
simply  employed  as  a  servant  or  special  agent,  to  receive  a  given  snm  out  of 
the  profits,  or  a  proportion  thereof,  as  compensation. 

Approved  in  Bankers'  Surety  Co.  v.  Maxwell,  222  Fed.  801,  138  C.  C.  A. 
345,  holding  where  agreement  provided  that  contractor  was  to  pay  superin- 
tendent salary  and  share  of  profits,  no  partnership  was  created  where 
understanding  existed  that  Tatter  should  not  be  resxx>nsible  for  loss ;  Keith 
V.  Kellcrman,  169  Fed.  199,  holding  contract  where  one  was  manager  and 
one  was  performer,  who  was  to  receive  half  of  profits,  was  not  partner- 
ship contract ;  Fechteler  v.  Palm  Bros.  &  Co.,  133  Fed.  467,  469,  66  C.  C.  A. 
336,  contract  between  two  firms  giving  each  privilege  of  buying  at  cost 
from  other  and  providing  for  payment  by  each  to  other  of  percentage  of 
gross  sales  does  not  constitute  partnership;  Gentry  v.  Singleton,  128  Fed.* 
682,  63  C.  C.  A.  231,  holding  mere  employee  engaged  to  render  service  in 
cattle  business,  though  he  is  to  receive  share  of  profits  as  compensation 
for  services,  is  not  partner,  and  cannot  sell  property  of  employers  where 
he  has  never  been  held  out  by  them  as  having  such  authority;  Talbert  v. 
United   States,   42   App.   D.   C.   14,   holding   merchant's   salaried   credit- 
manager  is  not  to  be  regarded  as  partner  merely  because  some  account  is 
taken  of  profits  and  losses,  in  regulation  of  his  salary ;  Norfolk  etc.  Ry.  Co. 
V.  Schein,  106  Va.  367,  56  S.  E.  148,  holding  one  employed  by  owner  of  mill 
to  take  chai*ge  as  miller  and  have  third  of  profits  for  his  services  is  not 
partner  liable  for  losses;  Seymour  v.  Freer,  8  Wall.  215,  19  L.  Ed.  311, 
where  one  who  bought  land  for  another  on  commission  was  not  a  partner; 
Meehan  v.  Valentine,  145  U.  S.  620,  36  L.  Ed.  840,  12  Sup.  Ct.  973  (affirm- 
in  29  Fed.  279),  where  one  who  loaned  money  to  partnership  and  took 
interest  and  one-tenth  profits  was  not  partner;  Einstein  v.  Gourdin,  4 
Woods,  419,  Fed.  Cas.  4320,  holding  that  one  who  sold  goods  in  store  and 
received  half  the  profits  was  not  a  partner;  Meehan  v.  Valentine,  29  Fed. 
279,   holding  agreement  to  advance  money  and  take  interest  and  one-tenth 
profits  did  not  constitute  partnership;  Keiser  v.  State,  58  Ind.  384,  where 
supposed  partner  sold  liquor  for  another,  the  licensee,  and  shared  profits 
as  compensation;  Spaulding  v.  Nathan,  21  Ind.  App.  126,  51  N.  E.  743, 
where  supposed  partner  furnished  capital,  giving  other  party  share  of 
profits  as  compensation ;  Chaffraix  v.  Price,  29  La.  Ann.  192,  and  Chaifraix 
V.  Lafitte,  30  La.  Ann.   (pt.  I)  635,  where  there  was  a  contract  to  sell 
goods,  compensation  out  of  profits;  Mason  v.  Hackett,  4  Nev.  425,  where 
one  was  employed  on  a  salary  and  received  also  percentage  of  profits ;  Wild 
v.  Davenport,  48  N.  J.  L.  132,  57  Am.  Bep.  663,  7  Atl.  297,  holding  that 
executor  of  deceased  partner  did  not  become  partner  with  survivor;  Har- 
grave  v.  Conroy,  19  N.  J.  Eq.  283,  holding  that  one  employed  as  superin- 
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tendent)  slTaring  profits,  could  not  ask  accounting  as  partner;  Eastman  v. 
Clark,  53  N.  H.  306,  16  Am.  Bep.  227,  holding  evidence  of  profit-sharing 
competent  to  show  relation  of  principal  and  agent.  .  In  re  Francis,  2  Sawy. 
297,  Fed.  Gas.  5031,  holding,  as  partner,  one  who  put  *in  money  and  shared 
profits  hut  was  ostensibly  clerk;  Flower  v.  Bamekoff,  20  Or.  144,  11 
L.  R.  A.  158,  25  Pac.  374,  where  joint  speculators  in  real  estate  were  held 
to  be  partners;  Robinson  v.  Allen,  85  Va.  726,  8  S.  E.  838,  where  court 
was  concluded,  as  to  this  point,  by  decision  of  commissioner,  no  exception 
having  been  taken. 

Unless  the  supposed  partner  is  in  some  way  Interested  in  tbe  profits  of 
the  business  as  principal,  he  could  not  demand  an  accounting  or  claim  a  lien 
on  profits  as  such. 

Approved  in  Le  Levre  v.  Castagnio,  5  Colo.  571,  holding  that  a  "grub- 
stake" contract  did  not  constitute  partnership. 

One  who  merely  negotiates  a  sale  of  goods  for  another,  under  contract  to 
have  half  the  profits,  and  a  certain  compensation  in  any  event,  is  not  a  part- 
ner, hut  an  agent;  and  commission  merchants,  to  ^^m  the  goods  are  con- 
signed for  sale,  by  the  owner,  through  such  agent,  cannot  relieve  themselves 
from  liability  for  their  safety  by  delivering  them  over  to  such  agent. 

Appr%7ed  in  Winslow  v.  Young,  94  Me.  161,  47  Atl.  152,  holding  where 
several  parties  together  agreed  to  purchase  land  and  take  title  in  name  of 
three  of  them,  there  was  no  partnership,  and  acts  of  part  of  proprietors 
were  not  binding  on  others. 

2A  How.  544-653,  16  L  Ed.  765,  WHEELEB  ▼.  NESBITT. 

To  sustain  action  for  malicious  criminal  prosecution,  plaintiff  must  prove 
fact  of  prosecution  by  defendant  or  at  his  instigation,  on  an  unfounded  charge, 
maliciously  and  without  probable  cause,  which  proceeding  terminated  in  plain- 
tiff's acquittaL 

Approved  in  Stephens  v.  Conley,  48  Mont.  370,  Ann.  Oas.  1916D,  958, 
138  Pac.  194,  following  rule;  Brown  v.  Self  ridge,  224  U.  S.  191,  192,  56 
L.  Ed.  728,  729,  32  Sup.  Ct.  444,  holding  prima  facie  showing  of  want  of 
probable  cause  for  swearing  out  search-warrant  charging  that  certain 
property  stolen  by  persons  unknown  was  concealed  on  defendants'  premises 
not  made  out ;  Pritchett  v.  Sullivan,  182  Fed.  484, 104  C.  C.  A.  624,  holding 
in  action  for  false  imprisonment,  general  denial  puts  in  issue  allegation 
of  want  of  probable  cause  and  authorizes  defendant  to  show  existence  of 
such  cause;  -Gonsouland  v.  Rosomano,  176  Fed.  486,  100  C.  C.  A.  97,  apply- 
ing rule  in  action  for  malicious  use  of  process;  Erie  R.  Co.  v.  Reigherd, 
166  Fed.  250,  16  Ann.  OaA.  459,  20  L.  B.  A.  (N.  8.)  295,  92  C.  C.  A.  590, 
holding  where  person  arrested  voluntarily  signed  waiver  of  warrant  and 
plea  of  guilty,  he  waived  right  to  deny  legality  of  arrest  and  cannot  main- 
tain action  for  false  imprisonment;  Davis  v.  Johnson,  101  Fed.  954,  42 
C.  C.  A.  Ill,  holding  allegations  as  to  issuance  of  warrant  and  arrest  of 
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plaintiff  thereunder,  without  legal  authority  and  without  probable  cause 
and  merely  to  coeree  plaintiff's  action  in  a  civil  suit,  state  cause  of  action 
for  false  imprisonment,  but  not  for  malicious  prosecution;  Spitzer  v. 
Friedlander,  14  App.  D.  C.  561,  662,  holding  that  if  there  be  probable 
cause,  motives  which  may  have  actuated  person  prosecuting  are  imma- 
terial; Missouri  etc.  By.  Co.  v.  Groseclose,  50  Tex.  Civ.  531,  110  S.  W.  480, 
holding  in  action  for  malicious  prosecution,  court  must  instruct  jury  that 
before  they  can  iind  for  plaintiff  they  must  find  that  charge  of  crime  was 
in  fact  false ;  Powell  v.  Woodbury,  85  Vt.  515,  Ann.  Cas.  1914D,  606,  83 
Atl.  546,  where  party  entitled  to  redeem  from  trust  deed  for  benefit  of 
creditors  does  liot  in  good  faith  offer  to  redeem  and  does  not  rely  on  advice 
of  counsel,  and  obtains  injunction  restraining  sale,  he  is  liable  for  malicious 
prosecution;  Gillespie  v.  Hudson,  11  Kan.  166,  holding  complaint  insuffi- 
cient for  want  of  allegation  of  acquittal;  Boyd  v.  Cross,  35  Md.  197,  re- 
f  asing  to  allow  recovery  where  want  of  probable  cause  was  not  established ; 
Medcalfe  v.  Brooklyn  Lifp  Ins.  Co.,  45  Md.  204,  holding  correct  a  refusal 
to  submit  question  of  probable  cause  to  jury;  Famam  v.  Feeley,  56  N.  T. 
454,  where  one  who  in  good  faith  identified  prisoner,  was  protected ;  Heyne 
V.  Blair,  62  N.  T.  22,  holding  that  question  of  probable  cause  should  have 
gone  to  jury ;  Hurlbut  v.  Boaz,  4  Tex.  Civ.  App.  376,  23  S.  W.  448,  holding 
it  ervor  to  refuse  instruction  that  charge  must  have  been  false;  Staunton 
▼.  Goshom,  94  Fed.  56,  36  C.  C.  A.  75,  denying  right  of  action  where  there 
wa.8  probable  cause,  though  the  prosecution  was  vindictive. 

Malicious  prosecution  of  criminal  chaises.    Note,  26  Am.  St.  Bep.  128, 
138. 

Sufficiency  of  end  of  action  to  support  suit  for  malicious  prosecution. 
Note,  2  L.  R.  A.  (N.  8.)  928. 

^ant  of  probable  cauM  la  evidence  of  malice  for  the  Jury,  but  the  con- 
Tame  Is  not  true. 

Approved  in  Johnson  v.  Ebberts,  6  Sawy.  539,  11  Fed.  130,  where  want 
of  probable  cause  was  sufficient  to  justify  verdict  of  malice;  Heyne  v. 
Blair,  62  N.  Y.  22,  holding  that  question  of  probable  cause  should  have 
gone  to  jury. 

Probable  cause  Is  the  existence  of  such  facts  as  would  excite  the  belief, 
In  a  reasonable  mind,  acting  on  the  facts  within  the  knowledge  of  the  prose- 
cutor, that  the  person  charged  was  guilty  of  the  crime. 

Approved  in  Stamper  v.  Ra3miond,  38  Or.  23,  62  Pac.  22,  following  rule ; 
Uniteid  States  v.  Green,  136  Fed.  628,  applying  rule  in  proceeding?  for 
removal  of  trial  to  another  district  of  defendant  charged  with  bribery  of 
postal  official  to  promote  sale  of  goods  to  government ;  F/1  Reno  G.  &  E.  Co. 
V.  Spurgeon,  30  Okl.  97,  118  Pac.  401,  holding  conference  with  and  action 
on  advice  of  competent  counsel  shows  absence  of  malice  and  probable 
cause,  though  accused  acquitted;  Lancaster  v.  McKay,  103  Ky.  623,  45  S. 
W.  889,  holding  where  attorney  withholds  money  from  client,  fact  that  he 
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believed  client  was  indebted  to  him  for  larger  sum  and  had  instituted  suit 
to  collect  same  is  not,  after  courts  have  decided  against  him  and  he  is  still 
in  default,  evidence  of  want  of  probable  cause  to  disbar  him;  Gann  v. 
Vamado,  51  La.  Ann.  385,  25  South.  84,  holding  where  two  merchants  fur- 
nished supplies  to  customer  who  had  an  insufficiency  of  cotton  to  pay  their 
accounts,  and  one  of  them,  who  honestly  bought  the  cotton,  was  arrested 
by  other  for  robbery,  later  was  liable  for  malicious  prosecution ;  Ex  parte 
Morrill,  13  Sawy.  331,  35  Fed.  267,  holding  same  rule  applicable  to  case  of 
arrest  without  process;  Brewer  v.  Jacobs,  22  Fed.  229,  holding  mere  belief 
in  truth  of  chaises  insufficient;  Hicks  v.  Brantley,  102  Ga.  269,  29  S.  E. 
461,  holding  conference  with  and  advice  of  counsel,  circumstances  to  show 
probable  cause;  Gann  v.  Vamado,  51  La.  Ann.  385,  25  South.  84,  holding 
that  facts  in  evidence  showed  want  of  probable  cause ;  Stansbury  v.  Fogle, 
37  Md.  381,  holding  correct  an  instruction  in  similar  language^  Hamilton 
V.  Smith,  39  Mich.  226,  holding  that  facts  should  have  been  found  by  jury 
and  passed  on  by  judge;  Staley  v.  Turner,  21  Mp.  App.  251,  holding  prose- 
cuting attorney  liable  in  absence  of  such  cause;  Landa  v.  Obert,  45  Tex. 
544,  where  jury  was  not  sufficiently  informed  as  to  what  amounted  to 
probable  cause;  Ramsey  v.  Arrott,  64  Tex.  323,  where  there  was  held  to 
be  probable  cause;  Scott  v.  Shelor,  28  Gratt.  906,  where  want  of  probable 
cause  was  held  proved;  Vinal  v.  Core,  18  W.  Va.  33,  41,  holding  that  want 
of  probable  cause  was  shown. 

Probable  cause  of  defense  to  malicious  prosecution.    Note,  12  Asl  Dec 
267,  268. 

Malice  is  a  question  of  fact,  and  it  Is  for  the  Jury  to  determine  whetber 
tbe  inference  of  malice  is  a  reasonable  one. 

Approved  in  Stewart  v.  Sonnebom,  98  U.  S.  193,  25  L.  Ed.  119,  holding 
it  reversible  error  to  withhold  question  of  malice  from  jury;  Johnson  v. 
Ebberts,  6  Sawy.  539,  11  Fed.  130,  holding  want  of  probable  cause  suffi- 
cient to  justify  verdict  of  malice. 

24  How.  663-631,  16  L.  Ed.  770,  GAINES  ▼.  HENNEN. 

Admission  of  the  lost  or  destroyed  will  of  Olark  to  probi^te  did  not 
exclude  its  contest  in  direct  proceeding,  nor  did  it  exclude  any  defense,  by 
answer  or  exception,  where  the  probate  is  set  up  as  a  muniment  of  title. 

Approved  in  Fuentes  v.  Gaines,  1  Woods,  115,  Fed.  Cas.  5145,  refusing 
to  enjoin  suits  by  Mrs.  Gaines  in  Federal  court  during  contest  in  probate 
court ;  Amory  v.  Amory,  1  Fed.  Cas.  774,  holding  New  York  decree  annul- 
ling marriage  not  conclusive  in  subsequent  probate  proceedings  on  the  hus- 
band's will  where  the  decree  was  alleged  to  be  fraudulent. 

Necessity  and  sufficiency  of  proof  to  account  for  nonproduction,  uy>on 
application  to  probate  lost  or  destroyed  will.  Note,  50  L.  &.  A* 
(K.  8.)  861,  863. 
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If  irlU,  duly  ocecnted  and  mirevokod,  is  lost,  destroyed  or  mislaid,  eitber 
in  Uf etime  of  teetator,  wtthont  liis  knowledge  or  after  bis  death,  it  may  be 
admitted  to  probate  upon  proof  of  its  loss  or  destmctlon  and  its  contents. 

Approved  in  Ewing  v.  Mclntyre,  133  Mich.  462,  96  N.  W.  641,  probate 
eoort  may  admit  lost  or  destroyed  will  to  probate. 

Action  by  tmiyersal  legatee,  under  will  admitted  to  probate  subsegnently 
to  earlier  will,  to  recover  property  disposed  of  by  executors  of  prior  wiU,  is 
one  for^  equitable  cognisance,  tbongb  tbe  probate  proceedings  are  pending. 

Approved  in  Gaines  v.  Mausseaux,  1  Woods,  121,  Fed.  Gas.  5176,  over- 
ruling demurrer  to  jurisdiction  of  Circuit  Court  in  similar  case. 


/ 


BecaU  of  probate  of  will  and  substitution  of  probate  of  later,  renders  tbe^ 
former  inoperative,  wltbout  formal  declaration  of  annulment. 

Approved  in  Gaines  v.  New  Orleans,  6  Wall.  704,  18  L.  Ed.  960,  ruling 
on  same  state  of  facts ;  Vance  v.  Upson,  64  Tex.  270,  admitting  will  to  pro- 
bate before  probate  of  will  already  admitted  had  been  set  aside. 

Probate  courta  may  declare  tbat  posterior  will  be  recognized  in  place  of 
prior  will,  already  proved,  wben  it  was  not  known  to  tbe  court  tbat  tbe  testator 
bad  revoked  it. 

Approved  in  Murrell  v.  Rich,  131  Tenn.  401,  176  S.  W.  426,  holding  Cir- 
cuit Court  of  Tennessee  had  jurisdiction  to  probate  will  where  probate 
court  had  admitted  earlier  will  to  probate;  Waters  v.  Stickney,  12  Allen, 
14,  90  Am.  Dec.  132,  admitting  codicil  to  will  subsequent  to  admission  of 
the  will ;  Vance  v.  Upson,  64  Tex.  269,  admitting  will  to  probate  subsequent 
to  admission  of  another;  Dower  v.  Seeds,  28  W.  Va.  161,  67  Am.  Rep.  667,* 
where  lost  will  was  admitted  to  probate  by  chancery  court. 

Distinguished  in  Watson  v.  Turner,  89  Ala.  226,  8  South.  20,  where, 
under  statute,  bill  was  entertained  to  set  aside  probate  of  posterior  will 
not  filed  in  time. 

Power  of  courts  of  probate  to  revoke  probate  of  will  or  probate  addi- 
tional will  or  codicil.    Note,  00  Am.  Dec.  136. 

Admission  of  will  to  probate  without  first  obtaining,  by  direct  proceed- 
ing, annulment  of  letters  already  granted.    Note,  9  Ann.  Oaa.  962. 

Decree  of  the  Supreme  Court  of  Louisiana  tbat  later  will,  under  wbicb 
plaintiir  claims,  be  recognized  as  tbe  last,  wltb  declaration  tbat  its  admission 
to  probate  did  not  conclude  any  desiring  to  contest  same,  in  direct  proceeding, 
is  the  law  of  this  case. 

.Approved  in  Gaines  v.  New  Orleans,  6  Wall.  704,  18  L.  Ed.  960,  involv- 
ing same  facts. 

Facfts  examined  with  conclusion  that  defendant  in  this  case  was  not  a 
bona  llde  purchaser  for  yalue  and  without  notice. 

Accepted  as  final  as 'to  purchasers  of  property  of  Clark  estate,  under 
same  circumstances,  in  Gaines  v.  Lizardi,  1  Woods,  62,  63,  Fed.  Cas.  6174, 
on  motion  to  enter  decree;  Gaines  v.  Ldzardi,  3  Woods,  93,  Fed.  Cas.  6175. 
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Liinited  in  Gaines  v.  Agnelly,  1  Woods,  244,  Fed.  Cas.  5173,  holding  pur- 
chasers from  executor's  vendees  prima  facie  holders  in  good  faith. 

4 

Facts  examined  in  the  suit  to  set  up  the  right  of  Mrs.  Gaines  to  the  estate 
of  Daniel  Clari,  in  Louisiana,  with  conclusion  that  plaintiff's  title  is  not  barred 
by  prescription. 

Approved  in  Gaines  v.  New  Orleans,  6  Wall.  717,  18  L.  Ed.  965,  involv- 
ing the  same  title;  Gaines  v.  Lizardi,  1  Woods,  62,  63,  Fed.  Cas.  5174,  on 
motion  to  enter  decree  in  other  of  the  "Gaines  cases";  Knight  v.  Berwick 
Lumber  Co.,  130  La.  241,  57  South.  903,  discussing  good  faith  of  possessor 
to  support  title  by  prescription  of  ten  years. 

^  Executors  under  earlier  will,  having  failed  to  make  return  to  gpurt  in 
proper  time,  and  having  disposed  of  the  property  ^f  the  estate,  without  notice 
to  or  order  of  court,  a  return  made  by  them  many  years  after  and  without 
vouchers  was  not  admissible  to  establish  plea  of  title  by  prescription. 

Approved  in  Gaines  v.  New  Orleans,  6  Wall.  712,  18  L.  Ed.  963,  holding 
that  executors  conveyed  no  title. 

Limited  in  Davis  v.  Gaines,  104  U.  S.  406,  26  L.  Ed.  764,  holding  valid 
a  sale  by  executors  of  earlier  will  made  under  order  of  court. 

Statute  of  limitations  as  applicable  to  action  to  establish  lost. will. 
Note,  Ann.  Oas.  1915B,  681. 

Validity  of  acts  under  letters  probate  afterward  revoked  or  held  in- 
valid.   Note,  21  L.  B.  A.  154. 
Effect  of  delay  iir  probating  will.    Note,  57  L.  B.  A.  260,  261. 

In  Louisiana,  the  authority  of  the  thing  adjudged  takes  place  only  with 
respect  to  what  was  the  object  of  the  Judgment.  Thing  demanded  must  be  the 
same.  Demand  must  be  founded  on  same  cause  of  action,  between  same  parties, 
and  formed  by  them  against  each  other  in  the  same  quality. 

Approved  in  Carey  v.  Roosevelt,  81  Fed.  611,  where  fact  that  defendants 
were  same  did  not  render  former  judgment  binding. 

The  case  of  Gaines  ▼.  Self,  12  How.  606, 13  L.  Ed.  1086,  and  the  present  are 
dissimilar  as  to  parties  and  the  object  of  the  Judgment,  and  the  former  cannot 
therefore  be  pleaded  as  res  adjudlcata. 

Approved  in  Carey  v.  Roosevelt,  81  Fed.  611,  holding  that  mere  fact  that 
some  of  the  parties  wer^  the  same  was  not  sufficient. 

Distinguished  in  Western  Min.  etc.  Co.  v.  Virginia  Cannel  Coal  Co.,  10 
W.  Vk  292,  where,  under  the  facts,  the  former  suit  was  held  to  be  res 
adjudicata. 

To  overcome  testamentary  declaration  of  legitimacy  of  testator^i  idilld* 
there  must  be  full  proof  to  the  contrary;  it  will  not  be  satisfied  with  semi  plena 
probatlo. 

Approved  in  Gaines  v.  New  Orleans,  6  Wall.  707,  18  L.  Ed.  962,  xeqair- 
ing  such  proof  of  bad  faith  in  the  marriage  questioned. 
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b  Louisiana,  offgprlng  of  pntatlve  marriage^  tboagb  adulterine  baetards  in 
fact,  are  legitimate,  to  inherit. 

Approved  in  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  318,  21  S.  W.  155, 
holding  innocent  party  to  putative  marriage  entitled  to  share  in  com- 
munity property;  Routh  v.  Routh,  57  Tex.  602,  holding  that  rights  of  child 
of  putative  marriage  did  not  limit  those  of  first  wife. 

Testamentary  declaration  by  father  or  mother  that  children  of  putative 
marriage  are  their  children,  without  addition  that  they  are  natural  children, 
Kfill  make  them  legitimate. 

Approved  in  Duvigneaud  v.  Loquet,  131  La.  574,  59  South.  994,  holding 
recognition  of  children  by  testator  in  his  last  will  creates  strong  presump- 
tion of  their  Intimacy;  Thomas  v.  Estate,  etc.,  64  Neb.  587,  90  N.  W.  633, 
holding,  under  Comp.  Stats.,  c.  23,  §  31,  making  an  illegitimate  child  an 
heir  of  the  person  who  shall  in  writing,  signed  in  presence  of  competent 
witness,  acknowledge  himself  to  be  father  of  such  child,  no  intention  to 
make  child  an  heir,  and  no  distinct  statement  that  it  is  an  illegitimate 
child,  need  appear  in  writing. 

Evidence  as  to  bigamy  discussed  with  conclusion  that  the  first  marriage  of 
plaintUTs  mother  was  void,  and  she  was  therefore  free  to  many  plaintiff's 
father. 

Approved  in  New  Orleans  v.  Gaines,  131  U.  S.  197,  83  L.  Ed.  108,  9  Sup. 
Ct.  747,  holding  the  city  bound  by  conclusion  of  principal  case  in  this 
reg^d. 

Access  between  man  and  wife  is  presumed  until  otherwise  plainly  proved; 
nothing  will  be  allowed  to  Impugn  legitimacy  short  of  facts  showing  it  impos- 
sible that  husband  could  be  father. 

Approved  in  Ewell  v.  Ewell,  163  N.  C.  238,  Ann.  Oas.  1915B,  878,  79 
S.  E.  511,  following  rule ;  State  v.  Lavin,  80  Io\^a,  562,  46  N.  W.  555,  hold- 
ing correct  an  instruction  to  same  effect. 

Evidence  discussed  at  length,  with  conclusion  that  plaintiff  wto  entitled 
to  legal  filiation  as  legitimate  child  of  Daniel  Clark,  and  that  she,  as  universal 
legatee  under  his  last  will,  was  entitled  to  his  estate,  particularly  that  sought 
to  be  recovered  in  this  action. 

Approved  in  Parker  v.  Parker,  222  Fed.  194,  137  C.  C.  A.  626,  where 
husband,  after  obtaining  divorce  void  outside  State  where  rendered,  re- 
marries, his  first  wife  was  entitled,  under  Texas  law,  to  half  of  all  prop- 
erty acquired  after  his  marriage  to  her  and  prior  to  remarriage  and  half 
of  property  acquired  after  remarriage;  Gaines  v.  New  Orleans,  6  Wall. 
718,  18  L.  Ed.  965,  holding  that  rule  of  principal  case  settled  civil  status 
of  plaintiff;  Gaines  v.  Lizardi,  1  Woods,  61,  62,  63,  Fed.  Gas.  5174,  holding 
decree  of  principal  case  binding  on  motion  to  enter  decree  in  other  ''Gaines 
cases";  Gaines  v.  New  Orleans,  4  Woods,  231,  17  Fed.  27,  holding  that 
city  must  account  for  rents,  etc.;  Gaines  v.  New  Orleans,  6  Wall.  697,  18 
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L.  EcL  958,  where  similar  facts  were  reviewed,  with  same  conclusion; 
Gaines  v.  lazardi,  1  Woods,  57,  Fed.  Cas.  5174,  on  motion  to  enter  decree 
in  certain  of  ''Gaines  cases";  Gaines  v.  Mausseaux,  1  Woods,  118,  Fed. 
Cas.  5176,  where  the  hills  set  out  same  facts  as  in  principal  case;  Gaines 
V.  New  Orleans,  4  Woods,  225,  226,  17  Fed.  23,  holding  that  city  must 
account  for  rents,  etc.;  Farmers'  L.  &  T.  Co.  v.  Green  Bay  etc.  R.  Co.,  10 
Biss.  215,  6  Fed.  112,  dismissing  petition  for  review;  Gaines  v.  Hammond, 
2  McCrary,  437,  6  Fed.  453,  holding  that  statute  of  limitations  had  run 
against  judgment  obtained  by  executors  of  earlier  will  of  Clark;  Harris  v. 
Tisereau,  52  Ga.  162,  21  Am.  Rep.  248,  holding  that  similar  bill  might  be 
brought  before  probate  of  will. 

Limited  in  Davis  v.  Gaines,  104  XJ.  S.  406,  26  L.  Ed.  764,  holding  valid 
a  sale  by  executors  of -the  prior  will  made  under  order  of  court. 

Approved  in  In  re  Hoscheid's  Estate,  78  Wash.  323,  139  Pac.  66,  under 
Rem.  &  Bal.  Code,  §  1326,  remedy  of  pretermitted  child  is  not  by  contest 
of  probate,  but  by  motion  that  his  part  be  set  over  to  him  in  course  of 
probate. 

Flctitions  proceeding  li  yold  because  tbere  is  no  contest  * 

Approved  in  Allen  v.  Georgia,  166  U.  S.  140,  41  L.  Ed.  950,  17  Sup.  Ct. 
526,  affirming  dismissal  of  appeal  where  appellant  has  become  fugitive 
from  justice;  Wilmington  etc.  R.  Co.  v.  Board  of  Railroad  Commrs.,  90 
Fed.  37,  holding  that  there  was  then  a  real  controversy;  dissenting  opinion 
in  In  re  Burdick,  162  111.  75,  44  N.  E.  421,  majority  refusing  to  expunge 
judgment  rendered  in  fictitious  case. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  R.  A.  (N.  8.)  1249. 

Miscellaneous.  Cited  in  New  Orleans  v.  Christmas,  131  U.  S.  201,  33 
L.  Ed.  104,  9  Sup.  Ct.  749^  reviewing  the  various  stages  of  the  litigation  In 
this  case. 
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UNITED  STATES  REPORTS- 


I  BLACK. 


1  Black,  23-S5,  17  L.  Ed.  29,  DUTTOK  Y.  STBONa 

Blparlan  proprietors  on  navigable  streams,  lakes  and  tide  water,  may  con- 
struct  piers  and  landing  places,  conformable  to  State  regulations  extending 
ont  io  low-water  mark,  and  they  are  not  nuisances  unless  interfering  with  tbe 
paramount  right  of  navigation. 

Approved  in  Weems  Steamboat  Co.  v.  People's  Steamboat  Co.,  214  U.  S. 
355,  63  L.  Ed.  1029,  29  Sup.  Ct.  661,  riparian  proprietor  has  right  to  build 
private  wharf  in  navigable  stream  subject  to  public  right  of  navigation, 
and  may  refuse  its  use  to  other  persons ;  Scranton  v.  Wheeler,  179  U.  S.  158, 
177,  45  L.  Ed.  185,  21  Sup.  Ct.  55,  holding  erection  of  government  pier, 
erected  on  land  submerged  by  navigable  water,  title  to  which  is  in  riparian 
owner,  does  not  entitle  him  to  compensation  when  it  is  done  to  improve  navi- 
gation, though  it  permanently  destroys  his  access  to  navigable  water ;  Green- 
leaf  Johnson  Lumber  Co.  v.  United  States,  204  Fed.  495,  Federal  government 
changing  harbor  lines  and  destroying  parts  of  piers  erected  within  harbor 
lines  must  compensate  owner;  Dalton  v.  Hazelet,  182  Fed.  573,  105  C.  C.  A. 
99,  homestead  entryman  in  Alaska  acquiring  no  title  to  soil  below  high- 
water  mark  was  entitled  to  build  wharf  to  navigable  water  without  inter- 
ference from  persons  ohtiming  right  to  use  shore ;  Hobart  v.  Hall,  174  Fed. 
441,  445,  446,  450,  453,  riparian  proprietor  on  navigable  river  has  title  to 
island  gradually  arising  between  shore  line  and  main  navigable  channel  of 
stream ;  West  Coast  Naval  Stores  Co.  v.  Louisville  &  N.  R.  R.  Co.,  121  Fed. 
648,  650,  57  C.  C  A.  671/  holding  wharf  erected  by  railroad  as  extension 
of  street  into  harbor  where  ships  of  all  ports  carry  on  commerce  is  affected 
with  public  use  so  that  railroad  cannot  prohibit  its  use  to  any  vessels; 
Leverich  v.  Mayor  etc.  of  Mobile,  110  Fed.  175,  176,  holding  riparian 
owners  along  Mobile  River  owned  wharves  in  front  of  their  lands;  Young 
V.  Town  of  Juneau,  4  Alaska,  381,  386,  owner  of  littoral  or  riparian  right 
in  front  of  upland  abutting  on  seashore  in  Alaska  may  build  wharf  from 
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upland  to  deep-water  navigation;  Small  v.  Harrington,  10  Idaho,  520,  79 
Pac.  468,  upholding  right  to  build  piers  for  logs  across  stream;  Bayley  v. 
Nichols,  263  111.  120,  104  N.  E.  1056,  constr-uction  of  pier  encroaching  upon 
submerged  lands  of  State  does  not  make  contract  between  owners  for 
sharing  profits  illegal  so  as  to  preclude  accounting;  dissenting  opinion  in 
Greenleaf-Johnson  L.  Co.  v.  Garrison^  237  U.  S.  274,  59  L.  Ed.  950,  35 
•Sup.  Ct.  551,  majority  holding  that  Federal  government  need  not  com- 
pensate owner  of  wharf  for  removal  of  part  outside  of  new  hurbOr  lines, 
although  wharf  was  within  harbor  lines  when  built;  St.  Paul  etc.  R.  R. 
Co.  V.  Schurmeir,  7  Wall.  289,  19  L.  Ed.  79,  Yates  v.  Milwaukee,  10  Wall. 
504,  19  L.  Ed.  986,  Case  v.  Loftus,  14  Sawy.  219,  5  L.  E.  A.  689,  39  Fed. 
733,  Chicago  v.  Van  Ingen,  152  111.  634,  43  Am.  St.  Bep.  291,  38  N.  E.  896, 
Bainbridge  v.  Sherlock,  29  Ind.  369,  371,  95  Am.  Dec.  648,  650,  Mills  v. 
Evans,  100  Iowa,  716,  69  N.  W.  1045,  Baltimore  &  0.  R.  R.  Co.  v.  Chase, 
43  Md.  35,  Wonson  v.  Wonson,  14  Allen,  78,  Rippe  v.  Chicago  etc.  R.  R. 
€o.,  23  Minn.  23,  Union  Depot  etc.  Co.  v.  Brunswick,  31  Minn.  301,  303, 
47  Am.  Rep.  790,  792,  17  N.  W.  628,  629,  Miller  v.  Mendenhall,  43  Minn. 
97,  19  Am.  St.  Rep.  220,  8  L.  R.  A.  92,  44  N.  W.  1141,  Bond  v.  Wool,  107 
N.  C.  148,  12  S.  E.  284,  Thornton  v.  Grant,  10  R.  I.  484,  14  Am.  Rep.  707, 
Groner  v.  Foster,  94  Va.  651,  27  S.  E.  494,  Diedrich  v.  Northwestern  Union 
Ry.  Co.,  42  Wis.  265,  267,  269,  270,  272,  24  Am.  Rep.  408,  410,  411,  412,  418. 
all  holding  that  riparian  owners  on  navigable  stream  can  construct  wharves 
for /Convenience  of  navigation;  as  also  in  Parkersburg  etc.  Transp.  Co.  v. 
Parkersburg,  107  U.  S.  699,  27  L.  Ed.  587,  2  Sup.  Ct.  739,  in  absence  of 
-congressional  legislation,  regulation  of  wharves  belongs  to  States';  St.  Louis 
V.  Rutz,  138  U.  S.  246,  34  L.  Ed.  949,  11  Sup.  Ct.  344,  holding  riparian 
owner  has  right  to  island  formed  on  his  part  of  river-bed,  otherwise  his 
access  to  river  would  be  cut  off;  Illinois  Cent.  R.  R.  Co.  v.  Illinois,  146 
U.  S.  446,  36  L.  Ed.  1040,  13  Sup.  Ct.  115,  holding  railroad  has  right  to  use 
reclaimed  land  and  piers  in  front  of  its  lots;  Shively  v.  Bowlby,  152  U.  S. 
36,  37,  38,  41,  42,  88  L.  Ed.  345,  846,  14  Sup.  Ct.  561,  562,  563,  holding 
•donation  by  Congress  of  land  in  a  territory  passes  no  title  in  lands  below 
high  water,  as  against  subsequent  grant  by  State,  after  its  admission; 
Rutz  V.  St.  Louis,  3  McCrary,  265,  10  Fed.  341,  holding  owner  of  opposite 
^hore,  suffering  no  loss  from  erection  of  dike  by' city,  has  no  cause  of 
action;  Van  Dolsen  v.  New  York,  21  Blatchf.  458,  17  Fed.  819,  holding  city 
had  no  right  to  build  new  waterfront  before  landing-place  on  lots  owned 
by  private  parties;  Illinois  v.  Illinois  Cent.  R.,  33  Fed.  755,  holding  rail- 
road, as  riparian  owner,  could  connect  shore  line  by  artificial  constructions 
with  navigable  waters ;  The  Wm.  H.  Brinsfield,  39  Fed.  216,  holding  libel- 
itnt  entitled  to  pro  rata  compensation  of  wharfage;  Grand  Trunk  Ry.  Co. 
V.  Backus,  46  Fed.  213,  enjoining  extension  of  docks  into  navigable  waters ; 
People  of  State  of  Illinois  v.  Illinois  Cent.  R.  Co.,  91  Fed.  958,  34  C.  C.  A. 
138,  holding  riparian  owner  copild  maintain  piers  up  to  shifting  line  of 
practical  navigability;   Mayor  of  Mobile  v.  Moog,  53  Ala.  568,  holding 
«ity  could  not  lease  wharf  without-  charge ;  Demopolis  v.  Webb^  87  Ala. 
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669,  671,  6  South.  412,  holding  right  to  collect  wharfage  may  exist  as  a 
riparian  right,  and  cannot  be  taken  away  ¥dthout  compensation;  Dana  v. 
Jackson  Street  Wharf  Co,,  31  Cal.  121,  89  Abl  Dec.  166,  holding  owner  of 
lot  npon  waterfront  of  San  Francisco  is  not  a  "riparian  proprietor''; 
Harlan  v.  Paschall,  5  Del.  Ch.  455,  holding  "purpresture"  is  applicable 
to  a  wharf  extended  so  far  into  channel  as  to  become  a  nuisance ;  Sherlock 
▼.  Bainbridge,  41  Ind.  43,  46,  IS  Am.  Rep.  308,  812,  holding  navigator 
overlapping  adjoining  wharf  not  liable  for  consequential  damages,  if  he 
used  due  care;  Grant  v.  Davenport,  18  Iowa,  192,  holding  power  of  nr.inici- 
pality  to  regulate  wharves  does  not  confer  power  to  destroy  them;  Musser 
V.  Hershey,  42  Iowa,  361,  holding  that  right  of  owner  to  construct  piers, 
is  a  mere  franchise,  and  cannot  be  sold  independently ;  Brisbine  v.  St.  Paul 
etc.  R.  R.  Co.,  23  Minn.  130,  holding  owner  of  naked  fee  of  street  bordering 
river  is  a  riparian  owner;  Morrill  v.  Anthony  etc.  Water-Power  Co.,  26 
Minn.  226,  228,  87  Am.  Rep.  401,  403,  2  N.  W.  845,  846,  holding  that 
riparian  owner  upon  navigable  streanf  may  use  water  without  impediug 
navigation;  Hanford  v.  St.  Paul  etc.  R.  R.  Co.,  43  Minn.  112, 113,  7  L.  R.  A. 
726,  44  N.  W.  1145,  holding  that  riparian  right  of  reclamation  may  be 
transferred  independent  of  the  original  estate;  Concord  Mfg.  Co.  v.  Rob- 
ertson, 66  N.  H.  18,  18  L.  R.  A.  689,  25  Atl.  726,  holding  governmental 
grant  of  land  on  stream  flowing  from  pond  gives  right  in  stream  not  sub- 
ject to  diminution  by  unreasonable  use  of  pond ;  Providence  Steam-Engine 
Co.  V.  Providence  etc.  S.  S.  Co.,  12  R.  I.  365,  34  Am.  Rep.  664,  as  street 
was  appurtenant  to  his  lots,  and  led  to  tide  water,  his  interest  therein  could 
not  be  denied ;  Alexandria  &  F.  Ry.  Co.  v.  Faunce,  31  Gratt.  765,  holding 
railroad  must  make  compensation  for  injury  to  fishery;  Stevens  Pt.  Boom 
Co.  V.  Reilly,  46  Wis.  242,  244,  49  N.  W.  978,  979,  holding  that  riparian 
owners  on  navigable  river  may  construct  booms,  if  they  do  not  obstruct 
navigation;  dissenting  opinion  in  Eisenbach  v.  Hatfield,  2  Wash.  277,  12 
L.  B.  A.  649,  26  Pac.  551,  majority  holding  riparian  owner  on  shore  of  sea 
has  no  right,  as  against  State,  to  extend  wharves  below  high- water  mark; 
Boston  V.  Richardson,  105  Mass.  361,  arguendo. 

Distinguished  in  The  Golden  Rod,  197  Fed.  833,  834,  wharf  built  under 
State  license  by  owner  of  shore  land  and  steamboat  company  was  intended 
for  public  wharf,  and  vessel  owner  paying  wharfage  to  one  cotenant  is  not 
liable  to  other;  Sutter  v.  Heckman,  1  Alaska,  88,  owner  of  uplands  on  sea 
in  Alaska,  has  no  title  to  tide-lands  in  front  of  his  property ;  Cobb  v.  Com- 
missioners of  Lincoln  Park,  202  111.  435,  67  N.  E.  8,  holding  riparian  owner 
on  Lake  Michigan,  whose  lands  adjoin  submerged,  lands  to  which  Lincoln 
Park  commissioners  hold  title,  cannot  erect  wharves  upon  such  lands  with- 
out commissioners'  consent,  notwithstanding  license  of  Secretary  of  War; 
Fish  V.  Chicago  Great  Western  R.  Co.,  125  Minn.  383,  384,  147  N.  W.  432, 
riparian  owner  not  entitled  to  compensation  for  having  access  to  main 
channel  cut  off  from  railroad  company  erecting  bridge  across  navigable 
river  under  permit  from  Federal  government;  Grays  Harbor  Boom  Co.  v. 
Lownadale,  54  Wash.  102,  104  Pac.  271,  riparian  owner  not  entitled  t6 
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compensation  from  boom  company  succeeding  to  State's  right  over  tide- 
lands  and  erecting  boom,  where  property  rights  were  not  directly  inter- 
fered with;  Atlee  v.  North  Western  etc.  Packet  Co.,  21  Wall.  392,  22 
L.  Ed.  620,  and  Northwestern  etc.  Packet  Co.  v.  Atlee,  2  Dill.  485,  Fed. 
Cas.  10,341,  both  holding  pier  erected  in  Mississippi  as  boom  for  sawlogs 
an  unlawful  structure;  St.  Anthony  Falls  Water-Power  Co.  v.  St.  Paul 
Water  Commrs.,  168  U.  S.  368,  42  L.  Bd.  504,  18  Sup.  Ct.  165,  holding 
grant  of  privilege  to  maintain  dams  subject  to  paramount  right  of  State; 
Chisolm  v.  Caines,  67  Fed.  291,  holding  sovereign  can  make  no  valid  grant 
of  navigable  streams  as  to  impede  public  use;  Revell  v.  People,  177  III. 
486,  487,  69  Am.  St.  Rep.  267,  43  L.  R.  A.  796,  52  N.  E.  1058,  holding  that 
erection  of  piers  in  Lake  Michigan  by  shore  owner  constitutes  a  pur- 
presture;  Sloan  v.  Biemiller,  34  Ohio  St.  513,  holding  right  of  fishing  in 
Lake  Erie  not  limited  to  proprietors  of  shores;  Austin  v.  Rutland  R.  R. 
Co.,  45  Vt.  245,  holding  owners  of  land  bordering  Lake  Champlain  have  no 
title  to  soil  beyond  low-wetter  mark;  Eisenbach  v.  Hatfield,  2  Wash.  246, 
247,  248,  12  L.  R.  A.  639,  640,  26  Pac.  541,  542,  holding  riparian  owner  on 
shore  or  sea  has  no  right,  as  against  State,  to  extend  wharves  below  high- 
water  mark;  Ravenswood  v.  Flemings,  22  W.  Va.  64,  46  Am.  Rep.  496, 
holding  riparian  owners  on  Ohio  hold  titles  to  ordinary  high-water  mark. 

Rights  of  land  owners  in  navigable  waters  fronting  their  lands,  and 
in  the  lands  under  such  waters.    Note,  19  Am.  St.  Rep.  232. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note,  53 
Am.  St.  Rep.  294. 

Remedies  for  obstruction  of  navigable  waters.    Note,  67  Am.  St.  Rep. 
697. 

Navigable  river  as  boundary.    Note,  10  Am.  Dec.  388. 

Right  of  access  of  riparian  owner  as  including  right  to  eenstruct  wharf 
or  pier.    Note,  11  Ann.  Cas.  14. 

Right  of  owner  of  private  wharf  to  exclude  others  from  use  thereof. 
Note,  16  Ann.  Cas.  1226,  1227. 

Right  of   owner  of   upland  to  access  to  navigable  water.    Note,  40 
L.  R.  A.  597,  641. 

0 

Whether  piers  are  public  or  private  depends  upon  their  nature,  purpose, 
application  and  location. 

Approved  in  Weems  Steamboat  Co.  v.  People's  Steamboat  Co.,  141  Fed. 
456,  457,  single  carrier  leasing  wharf  on  navigable  river  in  country  where 
it  constitutes  only  access  to  river  cannot  exclude  other  carriers  from  using 
it  on  payment  of  wharfage;  Thousand  Island  Steamboat  Co.  v.  Visger, 
179  N.  Y.  210,  71  N.  E.  765,  under  grant  of  lands  under  navigable  waters 
on  which  riparian  owner  had  erected  dock  for  promoting  commerce  of 
State,  use  of  dock  was  open  to  public  on  payment  of  compensation; 
Potomac  S.  Co.  v.  Upper  Pot.  S.  Co.,  109  U.  S.  686,  27  L.^jEd.  1075,  3  Sup. 
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Ct.  453,  holding  that  plan  ofjaying  out  streets  was  to  prevent  private 
monopoly  of  landing  places;  Heron  v.  The  Marchioness,  42  Fed.  173,  174, 
holding  ship  mooring,  for  safety,  at  private  wharf,  not  liable  for  wharfage; 
New  York  etc.  R.  R.  Co.  v.  Long,  10  Conn.  43,  43  Atl.  564,  holding  that 
party  leasing  public  wharf  could  not  be  enjoined  by  an  individual  from 
extending  same,  though  he  was  groilty  of  a  nuisance;  Harrington  v.  Com- 
mercial Dock  Co.,  16  Wash.  174,  S3  L.  B.  A.  117,  45  Pac.  749,  holding 
private  wharf  may  from  its  use  become  public 

Piers  not  located  in  harbor  or  other  public  resting  place  for  vessels,  con- 
'  fined  within  mmavlgable  waters,  and  not  held  out  as  Intended  for  public  use, 
are  private,  and  vessels  have  no  implied  license  to  moor  there. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  West  Coast  Naval  etc.  Co.,  198 
TJ.  S.  498,  49  L.  Ed.  1141,  25  Sup.  Ct.  745,  wharf  in  harbor  of  city  at  foot 
of  street,  built  by  railroad  under  city  permit  for  facilitation  of  own  traffic 
is  not  public  wharf. 

Liability  for  injury  to  wharf  by  vessel  attached  thereto  during  storm. 
Note,  27  L.  B.  A.  (K.  8.)  812,  SIS. 

Miscellai^us.  Cited  in  Southern  Pac.  Co.  v.  Western  Pac.  Ry.  Co.,  144 
Ped.  199,  determining  title  to  Oakland  waterfront;  Peoria  v.  Central  Nat. 
Bank,  224  ^11.  57,  79  N.  E.  300,  water's  edge  and  not  surveyed  meander 
line  is  shore  -line  from  which  lines  drawn  to  show  accretion  rights  of 
riparian  owners;  Cornelius  v.  State,  12  Ark.  810;  McCann  v.  State,  9 
S.  &  M.  468,  miscited. 

1  Black,  3&-38,  17  L.  Ed.  29,  UNITED  STATES  v.  HENSLEY. 
Snttcx  general  title  again  declared  Invalid. 
Cited  in  United  S^tes  v.  Knight,  1  Black,  489,  17  L.  Ed.  80,  refusing  to 
receive  depositions  on  motion,  where  point  had  already  been  decided. 

1  Black,  38-80,  17  L.  Ed.  52,  BAOON  ▼.  HABT. 

If  citation  on  writ  of  error  is  not  served,  anotlier  may  be  obtained,  return- 
able during  tbe  term. 

Approved  in  Martin  v.  Burford,  176  Fed.  555,  100  C.  C.  A.  159,  service 
of  citation  in  error  ui)on  firm  by  mail  is  insufficient,  but  where  court  has 
acquired  jurisdiction,  new  citation  inay  issue;  Sammis  v.  Wightman,  25 
Fla.  555,  6  South.  175,  discussing,  historically,  citations  and  writs  of  error. 

It  is  not  sufficient  service  of  citation  on  writ  of  error  where  both  defend- 
ant and  his  counsel  are  dead,  to  serve  the  counsel's  executrix,  or  his  former 
partner. 

Approved  in  McFadden  v.  Mountain  View  Min.  etc.  Co.,  97  Fed.  672, 
38  C.  C.  A.  354,  holding  making  of  citation  in  error  issued  in  September, 
after  holding  of  Seattle  term,  returnable  at  San  Francisco,  contrary  to 
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care  is  true  measure  of  city's  liability;  Lenzen  v.  New  Brannfels,  13  Tex. 
Civ.  App.  361,  36  S.  W.  348,  holding  city  liable  for  loss  by  fire,  resulting 
from  defective  waterworks;  Levy  v.  Salt  Lake  City,  3  Utah,  68,  1  Pac. 
163,  holding  city  liable  for  a  negligent  exercise  of  its  power  to  regulate 
and  control  water  flowing  into  city;  Sawyer  v.  Corse,  17  Gratt.  242,  94 
Am.  Dec.  449,  holding  municipality  is  liable  for  defaults  of  its  officers 
where  authority  is  one  from  which  corporiition  derives  a  profit;  De  Voss 
V.  Richmond,  18  Gratt.  346,  98  Am.  Dec.  651,  holding  municipality  respon- 
sible for  acts  of  its  agents  in  borrowing  money;  Petersburg  v.  Applegarth, 
28  Gratt.  344,  26  Am.  Bep.  362,  holding  city,  owner  of  wharf,  liable  for 
damage  to  vessel;  Moore  v.  Richmond,  86  Va.  642,  8  S.  E.  389,  holding 
proper,  instruction  that  city  is  bound  to  exercise  reasonable  care  in  keeping 
streets  safe,  and  that  traveler  must  use  ordinary  care;  Hughes  v.  Fond 
du  Lac,  73  Wis.  384,  41  N.  W.  409,  holding  provision  in  charter  as  to 
notice  of  injury,  does  not  apply  where  it  was  caused  by  a  nuisance  created 
by  positive  acts  of  city's  agents;  Woodruff  v.  Stewart,  63  Ala.  212,  argu- 
endo; dissenting  opinion  in  Detroit  v.  Blackeby,  21  Mich.  122,  4  Am.  Bep. 
464,  majority  holding  city  not  liable  for  injury  resulting  from  defective 
streets. 

Distinguished  in  dissenting  opinion  in  Naumburgh  v.  City  of  Milwaukee, 
146  Fed.  666,  77  C.  C.  A.  67,  majority  holding  Milwaukee  liable  for  negli- 
gence of  city  bridge-tender  in  operating  bridge;  District  of  Columbia  v. 
T3rrrell,  41  App.  D.  C.  473,  municipality  not  liable  for  injuries  caused  by 
gas  explosion  in  schoolhouse  due  to  leaky  gas-pipe;  Brown  v.  District  of 
Columbia,  29  App.  D.  C.  283,  municipality  not  liable  for  personal  injuries 
to  child  falling  through  unguarded  opening  in  engine-house,  while  in  house 
by  invitation  of  fireman;  Miller  v.  Detroit,  166  Mich.  637,  132  Am.  St. 
Bep.  687,  16  Ann.  Oaa.  832,  121  N.  W.  493,  municipality  is  not  liable  for 
injury  caused  by  falling  of  dead  limb  from  live  tree  in  street  between  side- 
walk and  curb;  Johnston  v.  District  of  Columbia,  118  U.  S.  21,  30  L.  Ed. 
77,  6  Sup.  Ct.  924,  rejecting  evidence  that  sewer  had  been  injudiciously 
constructed  by  municipality,  in  action  for  injury  to  land ;  Gagg  v.  Vetter, 
41  Ind.  237,  13  Am.  Bep.  327,  holding  party  liable,  if  ordinary  care  was 
not  employed  in  the  construction  of  the  chimney,  or  if  there  was  neg^li- 
gence  in  the  management;  Hill  v.  Boston,  122  Mass.  370,  371,  373,  374, 
380,  23  Am.  Bep.  367,  368,  360,  361,  366,  holding  city  j)ot  liable  for  injury 
to  pupil  occasioned  by  unsafe  staircase;  Moffitt  v.  Asheville,  103  N.   C. 
264,  14  Am.  St.  Bep.  816,  9  S.  E.  697,  holding  city  not  liable  for  sickness 
of  prisoner  caused  by  neglect  of  jailers;  Welsh  v.  Village  of  Rutland,  56 
Vt.  236,  48  Am.  Bep.  766,  holding  village  not  liable  for  injuries  caused  by 
negligence  of  fire  department  in  thawing  out  a  hydrant ;  Mendel  v.  Wheel- 
ing, 28  W.  Va.  241,  243,  248,  249,  67  Am.  Bep.  667,  669,  673,  674,  holding 
city  not  liable  for  damages  for  loss  by  fire,  because  city's  water-pipe, 
through  negligence,  was  filled  with  mud;  Watkins  v.  County  Court,   30 
W.  Va,  662,  5  S.  E.  666,  holding  County  Court  not  liable  for  injury  to 
individual,  unless  action  is  given  by  statute. 
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Liability  of  cities  for  neglect  to  repair  streets.  Note,  68  Am.  Dec. 
852,  858. 

Liability  of  municipality  for  injuries  resulting  from  its  negligence. 
Note,  59  Am.  Dec.  529. 

Liability  of  city  as  to  private  ministerial  powers.  Note,  55  Am.  Dec* 
850. 

Liability  of  cities  for  the  negligence  and  other  misconduct  of  their 
officers  and  agents.    Note,  80  Am.  St.  Rep.  878. 

Liability  of  cities  for  negligence  in  construction  of  sewer.  Note,  54 
Am.  Rep.  672.  ^ 

What  municipal  corporations  are  answerable  for  injuries  due  to  de- 
fects in  streets  and  other  public  places.  Note,  108  Am.  St.  Rep. 
154. 

Liability  of  town  for  defects  in  highways  within  its  jurisdiction. 
Note,  9  Aim.  Gas.  1157. 

Liability  of  municipality  in  respect  to  maintenance  and  operation  of 

bridges.    Note,  15  Ann.  Gas.  884. 

> 

Municipal  liability  for  defective  plan  of  street  construction.  Note, 
67  L.  R.  A.  268. 

Liability  of  municipality  for  defects  or  obstructions  in  streets.  Note, 
20  L.  R.  A.  (N;  S.)  519,  582,  544. 

Right  of  action  by  individual  specially  damaged  by  nonperformance 
of  duty.    Note,  1  E.  R.  G.  62L 

Liability  of  counties  and  municipalities  for  injury  due  to  defect  in 
highway.    Note,  12  £.  R.  G.  715,  716. 

Unnlcipal  corporation  is  not  liable  for  mere  defect  in  highway,  but  only 
where  corporation  had  notice  of  defect,  and  injury  to  some  individual  has 
xesnlted  from  it. 

Approved  in  Noble  v.  Richmond,  31  Gratt.  281,  81  Am.  Rep.  731,  follow- 
ing rule;  St.  Paul  Water  Co.  v.  Ware,  16  Wall.  574,  21  L.  Ed.  487,  holding 
company,  laying  water<pipes  in  city,  liable  for  injury  caused  by  negligence 
of  subcontractor's  servant. 

1  Blade,  54-66,  17  L.  Ed.  41,  WABASH  AND  ERIE  GANAL  ▼.  BEEBS. 

Where  decree  Is  decisive  of  all  questions  in  case,  and  court  provides  for 
particiilar  measure  to  enforce  same,  it  is  final. 

Approved  in  Des  Moines  v.  Des  Moines  Water  Co.,  230  Fed.  673,  in 
proceeding  by  city  to  condemn  waterworks,  judgment  fixing  value  and 
allowing  one  year  for  payment,  although  reserving  right  to  settle  value 
of  future  improvements,  was  final.  ♦ 

Distinguished  in  Dufour  v.  Lang,  54  Fed.  916,  4  C.  C.  A.  663,  holding 
decree  removing  liquidators  of  a  corporation,  and  appointing  receivers, 
"With  powers  of  liquidators,  is  not  final. 
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1  Black,  66-62,  17  L.  Ed.  94,  UNITHD  8TATS8  y.  BABBIT. 

Statntes  relating  to  the  same  subject  matter  shall  be  constrned  together. 
Approved  in  Kennedy  v.  Gibson,  8  Wall.  607,  19  L.  Ed.  479,  construing 
sections  60  and  69,  of  Currency  Act  of  1864;  Roberts  &  Co.  v.  Taft,  1Q9 
Fed.  829,  48  C.  C.  A.  681,  holding  Rev.  Stats.  Ohio,  §§  2729a,  2729b,  au- 
thorizing sinking  fund  commissioners  to  issue  bonds  to  refund  bonds  should 
be  construed  with  §§  2701,  2709,  authorizing  cities  to  issue  such  bonds  and 
providing  fox  sale  to  highest  bidder;  United  States  v.  Humason,  6  Sawy. 
640,  Fed.  Cas.  16,420,  construing  statutes  requiring  bonds  from  Indian 
agent;  Wartensleben  v.  Haithcock,  80  Ala.  668, 1  South.  41,  iiolding  proviso 
qualified  preceding  sections. 

What  is  implied  In  aUtate,  pleading,  contract  or  will*  U  as  much  part  of 
It  as  what  Is  expressed. 

Approved  in  Luria  v.  United  States,  231  U.  S.  24,  68  L.  Ed,  106,  34 
Sup.  Ct.  10,  eertiiicate  of  natui-alization  canceled  where  person  had  no 
intention  of  becoming  actual  resident ;  United  States  v.  Allen,  179  Fed.  18, 
103  C.  C.  A.  1,  provision  that  nothing  shall  be  construed  as  denial  of 
right  of  United  States  to  bring  suit,  where    Indian  lands  are  illegibly 
alienated  without  cost  to  allottees,  is  implied  grant  of  power  to  maintain 
such  suit;  Western  Real  Estate    Trustees  v.  Hughes,  172  Fed.  209,  96 
C.  C.  A.  658,  in  action  for  injury  caused  by  falling  of  party-wall,  allegation 
that  defendants  through  their  agents  and  employees  lowered  the  floor  im- 
plies that  agents  were  acting  within  scope  of  their  authority;  Brewster 
V.  Lanyon  Zinc  Co.,  140  Fed.  812,  72  C.  C.  A.  213,  construing  covenant 
for  forfeiture  in  oil  lease;  Chauncey  v.  Dyke  Bros.,  119  Fed.  9,  55  C.  C.  A. 
579,  holding,  under  Arkansas  statute,  liens  of  laborers  and  materialmen 
are  superior  to  that  of  mortgage  executed  to  secure  money  to  pay  for  im- 
provements; Steele  v.  Buel,  104  Fed.  972,  44  C.  C.  A.  287,  holding  Bank- 
ruptcy Act  1898,  §  6,  relative  to  exemptions,  must  be  read  into  every  other 
provision  thereof;  Little  Rock  v.  United  States,  103  Fed.  420,  43  C.  C.  A. 
261,  holding,  under  Constitution  and  statutes  of  Arkansas,  cities  may  issue 
warrants  in  payment  of  debts;  Southwest  Missouri  Light  Co.  v.  City  of 
Joplin,  101  Fed.  28,  construing  city  ordinance  granting  franchise  to  light- 
ing company;  Cocciola  v.  Wood-Dickerson  Supply  Co.,  136  Ala.  637,  33 
South.  857,  holding  under  Acts  1900-1,  p.  2115,  relative  to  mechanics'  liens, 
person  furnishing  material  for  erection  of  several  houses  on  one  lot  under 
one  general  contract  may  claim  only  one  lien  on  all  houses;  People  v. 
Harrison,  191  111.  267,  61  N.  E.  102,  holding,  under  section  18  of  Hyde  Park 
Annexation  Act  all  Hyde  Park  liquor  ordinances  in  force  are  preserved  in 
full  force  for  all  time ;  Bbard  of  Commrs.  v.  Given,  169  Ind.  478,  80  N.  E. 
969,  demand  fees  collected  by  county  treasurer  from  delinquent  taxpayers 
and  paid  into  treasurer's  fund  belong  to  county  and  not  to  treasurer; 
Sharp  V.  State,  64  Ind.  App.  194,  99  N.  E.  1076,  deputy  auditor's  fees  as 
notary  public  belong  to  county;  Allen  v.  Oliver,  31  Okl.  369,  121  Pac.  227, 
lands  allotted  to  members  of  Cherokee  Indian  tribes  were  alienable  five 
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years  after  issuance  of  patent  and  not  within  five  years  of  ratification  of 
agreement;  Town  of  Eufaula  v.  Gibson,  22  Okl.  518,  98  Pac.  569,  in  deter- 
mining whether  majority  favor  removal  of  capital,  all  valid  legal  ballots, 
intelligible  and  unintelligible,  must  be  considered;  Theis  v.  Commrs.  of 
Washita  County,  9  Okl.  651,  60  Pac.  508,  under  Statutes  1890,  county 
commissioners  cannot  issue  warrants  for  bridges  unless  first  authorized 
to  do  so  by  vote  of  people;  Riggins  v.  Richards,  97  Tex.  236,  77  S.  W. 
948,  Waco  Charter  Act,  273,  providing  for  removal  by  council  of  officers 
for  incompetency,  etc.,  after  due  notice,  sufficiently  provides  mode  of  pro- 
cedure; Hasson  v.  City  of  Chester,  67  W.  Va.  282,  67  S.  E.  733,  where 
none  of  x)olitical  parties  kept  record  of  vote  in  last  election  entitling  them 
to  preference  in  selection  of  election  commissioners,  leading  parties  are, 
by  implication,  entitled  to  representation ;  State  v.  Harden,  62  W.  Va.  345, 
346,  58  S.  E.  728,  license  to  sell  intoxicating  liquors  granted  by  town 
council  was  valid  under  statute ;  dissenting  opinion  in  Armour  Packing^  Co. 
V.  Lacy,  200  U.  S.  237,  50  L.  Ed.  458,  26  Sup.  Ct.  232,  majority  upholding 
N.  C.  Laws  1903,  c.  247,  taxing  local  business  of  foreign  meat-packing 
house;  dissenting  opinion  in  Silver  Springs  etc.  R.  R.  Co.  v.  Van  Ness,  45 
Fla.  583,  34  South.  891,  majority  holding  clause  in  deed  of  right  of  way 
for  railroad,  providing  that  if  phosphate  beds  be  found  on  line  of  survey 
railroad  wo'uld  remove  tracks  to  adjacent  land  on  notice,  gave  action 
for  damages  for  breach  thereof;  dissenting  opinion  in  People  v.  Russell, 
245  111.  283,  91  N.  E.  1079,  majority  holding  that  petit  larceny  is  infamous 
crime  and  must  be  prosecuted  by  indictment,  although  punishment  wafi 
changed  by  statute  and  distinction  made  between  petit  and  grand  larceny; 
Gelpcke  v.  Dubuque,  1  Wall.  221,  17  L.  Ed.  531,  Meyer  v.  Muscatine,  1 
Wall.  393,  17  L.  Ed.  567,  and  County  of  Wilson  v.  Third  National  Bank, 
103  U.  S.  778,  86  L.  Ed.  491,  holding  statute  implied  that  cities  have  au- 
thority to  subscribe  for  railroad  siock;  Butz  v.  Muscatine,  8  Wall.  581, 
19  L.  Ed.  49S,  construing  Iowa  statute  making  officers  liable  for  debt  where 
they  fail  to  perform  duty  enjoined;  Croxall  v,  Shererd,  5  Wall.  283,  18 
L.  Ed.  578,  construing  statute  to  dock  the  entail ;  United  States  v.  Hodson, 
10  Wall.  406,  19  L.  Ed.  989,  revenue  statute;  Stewart  v.  Kahn,  11  Wall. 
504,  507,  20  L.  Ed.  178,  179,  applying  rule  to  judiciary  act;  Lynde  v.  The 
County,  16  Wall.  13,  21  L.  Ed.  274,  applying  rule  to  act  submitting  to 
voters  whether  special  ^x  shall  be  levied;  Davis  v.  Gray,  16  Wall.  223, 
21  It.  Ed.  454,  holding  tnat  statute  impliedly  recognized  the  existence  of 
the  corporation;  Western  Union  Tel.  Co.  v.  Eyser,  19  Wall.  427,  22  L.  Ed. 
44,  applying  rule  to  judiciary  act ;  Township  of  Pine  Grove  v.  Talcott,  19 
Wall.  676,  22  L.  Ed.  288,  applying  rule  to  State  Constitution;  Bumhisel 
V.  Firman,  22  Wall.  176,  22  L.  Ed.  768,  applying  rule  to  statute  relative 
to  interest;  Indianapolis  etc.  R.  R.  Co.  v.  Horst,  93  U.  S.  300,  28  L.  Ed. 
901,  construing  act  of  Congress  relative  to  practice;  Supervisors  of  Wood 
Co.  V.  Lackawanna  Iron  etc.  Co.,  93  U.  S.  624,  28  L.  Ed.  991,  and  Pomptoii 
V.  Cooper  Union,  101  U.  S.  202,  25  L.  Ed.  804,  statute  authorizing  purchase 
of  railroad   stock  by   counties;    Chorpenning  v.  United   States,  94  U.  S. 
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400,  24  L.  Ed.  127,  holding  implication  was  clear,  that  nothing  more  coald 
he  paid  on  claim,  without  authority  of  Congress ;  United  States  v.  Babbitt, 
95  U.  S.  335,  336,  24  L.  Ed.  481,  construing  acts  concerning  military  land 
warrants;  United  States  v.  Moore,  95  U.  S.  763,  24  L.  Ed.  689,  construing 
statute  providing  for  pay  of  assistant  surgeons  of  navy;  National  Bk.  v. 
Graham,  100  U.  S.  703,  25  L.  Ed.  752,  provision  that  national  bank  ''de- 
liver special  deposits''  implies  a  power  to  receive  them  (see  36  Am.  Rep. 
594) ;  Jones  v.  Guaranty  &  Indemnity  Co.,  101  U.  S.  626,  25  L.  Ed.  1034, 
holding  corporation  authorized  to  mortgage  property  for  purpose  of  busi- 
ness may  give  mortgage  for  money  to  be  advanced  in  future;  National 
Exch.  Bk.  V.  Moore,  2  Bond,  174,  Fed.  Cas.  10,041,  holding  implication 
to  be  that  forfeiture  expressed^  in  statute  should  be  tho  only  penalty ; 
Buckner  v.  Street,  1  Dill.  257,  Fed.  Cas.  2098,  since  the  thirteenth  amend- 
ment statutes,  relating  to  slave  contracts,  may  be  given  a  retrospective 
operation;  McKay  v.  Hill,  1  Hask.  286,  Fed.  Cas.  8845,  statute  fixing: 
liability  of  stockholder  withdrawing  his  capital;  Mc Arthur  v.  Allen,  15 
Fed.  Cas.  1212,  Ohio  statute  prohibiting  estates  in  tail;  Schenck  v.  Peay, 
21  Fed.  Cas.  685,  holding  a  lien  creditor  is  "owner"  of  land  for  purpose 
of  paying  taxes;  McArthur  v.  Allen,  3  Fed.  318,  holding  devisees  not  in 
esse  are  barred  by  probate  proceedings;  In  re  Moore,  66  Fed.  951,  statute 
providing  for  seizure  of  intoxicating  liquors;  Thurber  v.  Miller,  67  Fed. 
376, 14  C.  C.  A.  432,  32  U.  S.  App.  209,  holding  that  a  defendant  cannot  re- 
move a  separable  controversy  between  plaintiff  and  himself  to  Federal  court 
unless  he  is  a  nonresident ;  Smith  v.  Ivey,  48  Ala.  51,  holding  statute  au- 
thorizing "substitution  of  lost  records,"  included  records  made  during  Civil 
War;  Price* v.  Stone,  49  Ala.  550,  construing  statute  fixing  tariff's  lia- 
bility for  accidental  destruction  of  boat  seized;  Barclay  v.  Plant,  50  Ala» 
515,  statute  regulating  wife's  estate ;  Ex  parte  State,  In  re  Merlet,  71  Ala. 
375,  holding  statute  giving  jiirisdiction,  impliedly  conferred  all  process  and 
procedure  applicable  to  such  jurisdiction;  Ireland  v.  Commrs.,  6  Colo.  283, 
construing  statute  providing  for  compensation  of  jurors;  People  ex  rel. 
V.  Chicago,  152  111.  552,  38  N.  £.  746,  construing  statute  providing  for  wl 
special  assessment;  Hawthorne  v.  Commrs.,  5  Ind.  App.  284,  30  N.  E.  18, 
construing  statute  providing  for  sheriff's  fees;  Wiley  v.  Starbuck,  44  Ind. 
318,  construing  statute  against  usury;  Chouteau  v.  Railway  Co.,  122  Mo. 
389,  22  S.  W.  461,  construing  statute  providing  torn  dower;  People  v.  Peck, 
138  N.  Y.  395,  20  L.  R.  A.  385,  34  N.  E.  351,  const^ing  Penal  Code ;  Bucher 
V.  Thompson,  7  N.  M.  117,  32  Pac.  498,  holding  clerks  of  probate  courts 
have  implied  authority  to  administer  oaths;  Slegel  v.  Lauer,  148  Pa.  St. 
244,  15  L.  R.  A.  550,  23  Atl.  999,  holding  ^hat  from  an  expressed  purpose, 
arises  a  necessary  implication  of  the  exclusion  of  every  other;  Boyle  v. 
N.  W.  Mut.  R.  Assn.,  95  Wis.  322,  70  N.  W.  355,  construing  statute  pro- 
viding for  privileged  communications;  Morrissey  v.  Dean,  97  Wis.  311,  72 
N.  W.  876,  holding  valid,  sale  begun  on  mortgaged  premises,  but  moved  to 
^adjoining  building  on  account  of  storm,  no  one  being  prejudiced ;  Manistee 
Iron  Works  Co.  v.  Shores  Lumber  Co.,  92  Wis.  28,  65  N.  W.  865,  and 
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Bulkley  ▼.  TTnited  States,  19  Wall. "40,  22  L.  Ed.  6S,  construing  contracts; 
Johnston  v.  King,  83  Wis.  12,  53  N.  W.  29,  construing  a  lease;  Cornctt 
V.  Williams,  20  Wall.  261,  22  L.  Ed.  259,  holding  order  of  sale  implied 
approval  of  claim;  Heame  v.  New  England  Mutual  Marine  Ins.  Co.,  20 
Wall.  493,  22  L.  Bd.  897,  construing  marine  insurance  policy;  Hoffman  v. 
John  Hancock  etc.  Life  Ins.  Co.,  92  U.  S.  164,  23  L.  Ed.  541,  holding  im- 
plication is  that  agent  must  act  in  the  way  usual  in  his  line  of  business; 
Godkin  v.  Monahan,  83  Fed.  120,  27  C.  C.  A.  410,  holding  en^af;:ement 
to  perform  an- act  involves  an  undertaking  to  secure  the  necessary  means. 
Distinguished  in  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  8  Wall. 
288,  19  L.  Ed.  853,  that  subsequent  events  make  contract  unilateral  in  its 
advantages  is  not  sufficient  to  imply  a  covenant  counterbalancing  this. 

Proviso  of  statute  constnied  and  held  not  Uxnited  to  section  where  found, 
hut  andlcahle  alike  to  all  within  the  class. 

Approved  in  United  States  v.  Scruggs  etc.  Dry  Goods  Co.,  156  Fed.  942, 
84  C.  C.  A.  440,  proviso  that  all  manufactures  of  which  wool  is  component 
part  shall  be  classified  and  assessed  for  duty  as  manufactures  of  wool 
is  not  limited  to  goods  mentioned  in  section,  but  extends  to  all  silk  and 
woolen  goods;  United  States  v.  R.  F.  Downing  &  Co.,  146  Fed.  59,  76 
C.  C.  A.  376,  provision  in  par.  626,  Free  List,  §  2,  Tariff  Act  1897,  for 
'products  of  crude  petroleum"  does  not  include  articles  not  composed  in 
chief  value  of  petroleum,  though  petroleum  predominates  in  quantity; 
Zaccanti  v.  State,  105  Ark.  63,  150  8.  W.  122,  sales  of  liquor  without 
license  upon  same  day  constitute  one  offense  by  proviso  in  statute  making 
each  day's  unauthorized  selling  of  liquor  separate  offense,  where  it  is  first 
offense;  Stiers  v.  Mundy,  174  Ind.  657,  92  N.  E.  377,  proviso  to  section 
relating  to  personal  property,  that  husband  shall  take  under  will  of  wife 
xmless  he  makes  election  to  take  otherwise,  repeals  by  implication  contrary 
proviBion  in  preceding  section  r^arding  real    estate;  State  v.  St.  Louis 
174  Mo.  144,  73  S.  W.  629,  construing  section  30  of  St.  Louis  charter  of 
1876;  Lanigan  v.  Town  of  Gallup,  17  N.  M.  640,  131  Pac.  1002,  limitation 
in  Constitution  upon  power  of  municipalities  to  incur  indebtedness  does 
not  apply  to  construction  of  water  system  or  sewer  system;  Mills  v.  Mis- 
sonri  etc.  Ry.  Co.,  94  Tex.  252,  59  S.  W.  878,  construing  proviso  of  Rev. 
Stats.,  art.  4542,  requiring  ticket  office  to  be  kept  open  for  half  hour  before 
<3eparture  of  trains;  Norfolk  etc.  Traction  Co.  v.  C.  B.  White  &  Bros., 
113  Va.  106,  Ann.  Caa.  1913E,  655,  73  S.  E.  468,  construing  Pollard's  Code, 
§2465,  making  deeds  and  contracts  void  as  to  creditors  unless  recorded; 
Wheeler  v.  Plattsmouth,  7  Neb.  278,  holding  proviso  an  independent  pro- 
vision relating  to  entire  bonded  debt  of  city;  Chattanooga,  R.  &  C.  R.  Co. 
V.  Evans,  66  Fed.  814,  14  C.  C.  A.  116,  limiting  proviso  to  particular  sec- 
tion where  found;  Friedman  v.  Sullivan,  48  Ark.  214,  2  S.  W.  785,  and 
Brown  County  v.  City  of   Aberdeen,  4  Dak.  406,  31  N.  W.  737,  applying 
proviso  also  to  second  section. 

On  proviso  in  section  of  statute  as  applicable  to  other  sections.    Note, 
Ann.  Cas.  1913E,  659* 
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ProviBo  of  the  act  of  1862,  Itmittng  fees  of  land  oAce  reglaton  to  a  c«irtaln 
mazimiim,  waa  not  confined  merely  to  the  cases  ^P^dfled  In  that  act,  bat  was 
Intended  as  proTlsion  of  general  and  future  appUcaUUty. 

Approved  in  United  States  v.  Brindle,  110  U.  S.  689,  28  L.  Ed.  287,  4 
Sup.  Ct.  181,  applying  same  rule  to  receiver  of  public  moneys. 

Banker's  duty  of  custody.  \  Note,  3  £.  R.  0.  625. 

1  Black,  62-77,  17  L.  Ed.  84,  THE  8TEAMEB  NEW  PHIIiADEUPHIA. 

Where  loss  is  occasioned  by  co-operating  causes,  party  may  recover  loss 
from  either  or  both  parties;  so,  barge  being  towed  may  recover  for  loss  by 
oolllsion  from  her  tow,  rather  than  the  vessel  with  which  it  collided. 

Approved  in  Kilkenney  v.  Bockius,  187  Fed.  383,  passenger  in  automobile 
injured  in  collision  with  another  automobile  due  to  negligence  of  both 
drivers  may  l^e  owners  as  joint  tort-feasors;  The  E.  T.  Williams,  126 
Fed.  874,  holding  where  tug  undertook  to  tow  scows  to  dumping-grounds, 
but  for  want  of  power  was  unable  to  bring  them  back  against  adverse 
winds,  whereby  one  was  lost  and  owner  put  to  expense  in  rescuing  other, 
tug  is  liable  for  resulting  loss;  The  Washington,  9  Wall.  516,  19  L.  Ed. 
788,  and  The  D.  S.  Gr^ory,  2  Ben.  237,  'Fed.  Gas.  4100,  holding  party 
injured  by  collision,  both  vessels  being  equally  at  fault,  may  collect  entire 
amount  from  either,  in  case  the  other  is  unable  to  respond  for  her  por- 
tion; The  Atlas,  93  U.  S.  319,  23  L.  Ed.  867,  holding  party  entitled  to 
decree  against  one  of  the  offending  vessels  for  the  entire  amount ;  Williams 
V.  The  Vanderbilt,  29  Fed.  Gas.  1412,  holding  joint  libel  against  tug 
and  tow  not  vitiated  by  proof  that  one  is  free  from  blame;  The  Annie 
Williams,  20  Fed.  868,  holding  tug  towing  is  the  dominant  mind,  and  is 
responsible  for  not  exercising  ordinary  care;  Western  Ry.  v.  Sistmnk,  85 
Ala.  357,  5  South.  82,  holding  it  is  not  necessary  that  railroad's  failure 
to  comply  with  statute  be  the  sole  and  inmiediate  cause  of  the  injury; 
Pittsburgh,  G.  &  St.  L.  Ry.  Go.  v.  Spencer,  98  Ind.  187,  holding  that 
passenger  is  entitled  to  recover  fr6m  other  railroad,  though  his  carrier 
has  been  negligent ;  The  Morton,  1  Brown,  141,  Fed.  Gas.  9864,  arguendo. 

Distinguished  in  The  Steamboat  Atlas,  4  Ben.  41,  Fed.  Gas.  633,  hold- 
ing colliding  vessel  could  recover  one-half  of  damage  to  her  cargo;  I v. 

The  Lewis,  12  Fed.  Gas.  1144,  where  tug  was  entirely  at  fault. 

Steamer  towing  barge  across  East  Biver  held  at  fault  for  collision  of  her 
tow  with  sloop,  for  not  allowing  for  strength  of  tide,  thus  failing  to  exercise 
proper  skill  and  care. 

Approved  in  The  Masters,  1  Brown,  346,  Fed.  Gas.  9267,  holding  tug  not 
allowing  for  effect  of  current  and  wind  at  fault;  The  Mai^ret,  94  U.  S. 
497,  24  L.  Ed.  147,  holding  steam  tug,  not  exercising  reasonable  skill  and 
care,  liable  for  damage  sustained;  In  re  Humboldt  Lumber  Mfrs.  Assn., 
60  Fed.  443,  and  Humboldt  Lumber  Mfg.  Assn.  v.  Ghristopherson,  73  Fed. 
248,  46  L.  B.  A.  264,  19  G.  G.  A.  481,  both  holding  that  tug  in  venturing  to 
cross  bar  was  guilty  of  gross  negligence;  The  Hercules,  81  Fed.  226,  hold- 
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• 
ing  master  of  tug  sbould  be  so  familiar  with  obstruction  in  harbor  as  to  be 
put  on  his  guard  by  a  great  displacement  of  buoy;  Brown  v.  Clegg,  63 
Pa.  St.  56,  S  Am.  Rep.  627,  holding  towboats  are  not  common  carriers  as 
regards  vessels  towed. 

Sloop,  putting  out  fender  to  ward  off  pending  coUision  with  barge,  due  to 
miaklllfulness  of  the  barge's  tow,  is  not  at  fault. 

Approved  in  The  Chickasaw,  41  Fed.  635,  holding  steamer  had  right  to 
cut  loose  coal-flat  to  protect  herself. 

1  Black,  77-79,  17  L.  Bd.  60,  OLABK  v.  HAOKBTT. 

Miscellaneous.  Cited  in  Glenny  v.  Langdon,  98  U.  S.  24,  25  L.  Ed.  44. 
Miscited  in  Washburn  &  M.  Mfg.  Co.  v.  Qriesche,  5  MoCrary,  249,  15 
Fed.  67L 

1  Black,  80-94,  17  L.  Bd.  41,  HAOBB  ▼.  THOMPSON. 

Fraud  cannot  be  presumed  in  equity  or  at  law,  and  party  <diarging  same 
must  prove  it. 

Approved  in  Darling  v.  Hurst,  39  Mich.  769,  where  answer  denies  alle- 
gation of  fraud,  burden  is  on  complainant ;  Lawson  v.  Thompson,  10  Utah, 
468,  37  Pac.  733,  where  fraud  was  neither  pleaded  nor  proved,  an  instruc- 
tion, if  agent  acted  in  his  own  interest  or  that  of  purchaser,  he  could  not 
recover,  was  properly  refused. 

Settled  account  is  only  prima  fade  evidence  of  its  correctness,  but  fair 
settlement  between  vendor  and  vendee,  with  equal  knowledge  of  facts,  is  con- 
clusive. 

Approved  in  Chicago  etc.Ry.  Co.  v.  Clark,  178  U.  S.  369,  44  L.  Ed.  1107, 
20  Sup.  Ct.  930,  holding  payment  of  specific  sum  conceded  to  be  due  by  in- 
cluding certain  items  but  excluding  disputed  items,  on  condition  that  sum 
so  paid  shall  be  received  in  full  satisfaction,  will  be  sustained  as  extin- 
guishment of  debt  J  Gordon  v.  Frazer,  13  App.  D.  C.  387,  where,  after  year 
of  mutual  dealings,  parties  settled  accounts  and  defendant  promised  to  pay 
balance  in  favor  of  plaintiff,  such  account  stated  can  be  impeached  only 
for  fraud,  error  or  mistake;  dissenting  opinion  in  Rauh  v.  Waterman,  29 
Ind.  App.  360,  63  N.  E.  47,  majority  holding  that  there  was  sufficient  evi- 
dence of  fraud  in  inducing  credit  on  goods  sold  by  agent  to  authorize 
recovery  of  goods  by  principal;  Turregano  v.  Bamett,  127  La.  629,  53 
South.  887,  settlement  of  business  transaction  with  full  knowledge  of  ma- 
terial facts  where  money  accepted  and  receipt  given,  will  not  be  disturbed 
in  absence  of  fraud;  Pulliam  v.  PuUiam,  10  Fed.  56,  Fed.  Cas.  11,463a, 
holding  legatee,  filing  bill  of  general  account  of  administration,  is  not  con- 
fined to  particular  errors  alleged ;  Atkinson  v.  Allen,  71  Fed.  60,  17  C.  C.  A. 
570,  holding  that  account  stated  cannot  be  set  aside  in  equity  except  for 
fraud,  mistake  or  undue  advantage ;  Thorn  Wire  Hedge  Co.  v.  Washburn  & 
Moen  Mfg.  Co.,  159  U.  S.  444,  40  L.  Ed.  212,  16  Sup.  Ct.  102,  holding  com- 
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pany,  by  long  delay,  must  be  deemed  to  have  acqniesced  in  the  settlements; 
Oolton  y.  Stanford,  82  CaL  379,  16  Am.  St.  Rep. -152,  23  Pac.  22,  holding 
fraud  may  be  shown  in  some  instances  by  presumptions. 

Dissatisfied  stockholder,  who  agrees  to  sell  his  stock  at  fair  price,  to  be 
ascertained  by  examination  of  corporate  books,  may  maintain  bill  to  set  aside 
such  settlement  for  fraud  and  concealment;  in  this  case,  proof  of  fraud  failed, 
and  settlement  sustained.  ' 

Approved  in  Kiefer  Oil  &  Gas  Co.  v.  McDougal,  229  Fed.  939,  claimant 
to  oil  land  entering  into  compromise  and  leasing  to  adverse  claimant  is 
entitled  to  recover  royalties  on  oil  sold  by  receiver  appointed  in  litigation 
by  third  claimant ;  Daly  v.  Busk  Tunnel  Ry.  Co.,  129  Fed.  521,  64  C.  C.  A. 
S7,  upholding  settlement  made  by  surety  on  contractor's  bond. 

1  Black,  95-96,  17  L.  Ed.  45,  HECKBB  ▼.  FOWUESB. 

Want  of  Jurisdiction  and  irregularity,  of  writ  of  error  are  the  only  grounds 
for  dismissal. 

Approved  in  Sparrow  v.  Strong,  3  Wall.  105,  18  L.  Ed.  50,  taking  juris- 
diction of  judgment  brought  by  writ  of  error,  which  judgment  affirms  judg- 
ment of  an  inferior  court,  and  an  appeal  has  been  taken  in  inferior  court. 

1  Black,  96-98,  17  L.  Ed.  50,  DEBMOTT  ▼.  WAUiAOH. 

Plea  of  property  in  defendant,  or  stranger,  is  good  defense  to  action  of 
replevin. 

Approved  in  O'Rourke  v.  Soap  Co.,  26  Fed.  579,  holding  that  third 
person  may  take  advantage  of  defect  of  title  in  trademark ;  Marks  v.  Rob- 
inson, 82  Ala.  80,  2  South.  296,  holding  defendant  in  trover  can  set  up 
outstanding  title  in  third  person  without  connecting  himself  with  it. 

Under  what  circumstances  defendant  in  action  of  trover  may  defeat 
recovery  by  showing  title  in  third  person.    Note,  100  Am.  Dec  743. 

Plea  of  no  property  in  plaintiff  is  good  in  substance  in  replevin,  without 
averring  property  in  defendant  or  stranger. 

Approved  in  PuUiam  v.  Burlingame,  81  Mo.  115,  holding,  under  code, 
general  denial  suffices  to  force  plaintiff  in  replevin  suit  to  prove  title. 

Where  record  shows,  in  replevin  action,  that  plea  of  no  property  in  plain- 
tiff has  not  been  tried  by  Jury,  but  Judgment  has  been  given  against  defend- 
ant, it  must  be  reversed. 

Approved  in  Holt  v.  Van  Eps,  1  Dak.  214,  46  N.  W.  691,  holding  judg- 
ment invalid,  where  jury  failed  to  pass  on  issue  of  ownership  in  action 
of  replevin. 

Omission  to  join  issue  upon  avowry  for  rent,  or  to  notice  it  in  finding  of 
Jury,  or  Judgment,  is  cured  after  verdict. 
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Approved  in  Commissioners  of  Charles  Co.  v.  Mandanyolil,  93  Md.  155, 
48  Atl.  1060,  holding  failure  to  enter  joinder  of  issue  on  defendant's  plea 
is  insufficient  to  arrest  judgment  after  verdict  for  plaintiff. 

1  Black,  99-100,  17  I..  Ed.  64,  O'BBIElf  ▼.  SMITH. 

Wkere  check  received  on  Batorday  was  presented  on  foUoidng  Monday, 
delay  was  not  such  as  to  discharge  drawer. 

Approved  in  Morris  v.  Eufaula  Nat.  Bank,  122  Ala.  580,  25  South.  503, 
holding  party  has  until  eloee  of  banking  hours  on  next  secular  day  to  pre- 
sent check. 

Duty  of  holder  of  checks  in  order  to  make  drawer  or  indorser  liable 
thereon.    Note,  17  Am.  St.  Rep.  808. 

Reasonable  time  for  presentment  for  payment  of  check  drawn  on  bank 
in  same  place  as  residence  of  payee.    Note,  10  Ann.  Cas.  1121. 

Payee  of  check  being  cashier  of  an  unincorporated  banking  partnership 
may  maintain  suit  thereon  in  his  own  name. 

Approved  in  Salmon  v.  Rural  Independent  School  Dist.,  125  Fed.  241, 
holding  under  Iowa  Code,  §  3459,  requiring  actions  to  be  prosecuted  in 
name  of  real  party  in  interest,  one  to  whom  negotiable  municipal  bonds 
transferable  by  delivery  have  been  delivered  as  agent  for  the  purpose  may 
sue  thereon  in  own  name;  Village  of  Kent  v.  Dana,  100  Fed.  64,  40  C.  C.  A. 
281,  holding  holder  of  negotiable  municipal  bonds  transferable  by  delivery 
may  sue  thereon  though  they  were  transferred  to  him  for  purpose  of  bring- 
ing suit;  Central  Trust  Co.  v.  Indiana  etc.  R.  R.  Co.,  98  Fed.  669,  39 
C.  C.  A.  220,  holding  wliere  trustee  in  railroad  mortgage  forecloses  and 
also  prays  deficiency  judgment  against  mortgagor  and  guarantor,  and  has 
appealed  from  decree  denying  it  relief  against  guarantor,  individual  bond- 
holder cannot  for  first  time  on  appeal  question  trustee's  authority  to  sue 
guarantor. 

\ 
1  Black,  101-107,  17  L.  Ed.  38,  STILES  ▼.  DAVI& 

While  goods  in  hands  of  common  carrier  are  attached,  he  is  •not  Jnstlfled 
in  delivering  them  to  consignee,  nor  griLlty  of  conversion  for  failing  to  do  so; 
plaintiff's  remedy  is  pigainst  sheriff  or  plaintiff  in  attachment  suit. 

Approved  in  American  Express  Co.  v.  Mullins,  212  U.  S.  314,  16  Ann. 
Cas.  536,  53  L.  Ed.  527,  29  Sup.  Ct.  381,  consignor  cannot  recover  from 
carrier  for  whisky  seized  by  sheriff,  where  carrier  promptly  notified  con- 
signor of  seizure;  Southern  Express  Co.  v.  Sottile  Bros.,  134  Ga.  47,  2S 
L.  B.  A.  (N.  S.)  139,  67  S.  E.  417,  carrier  promptly  notifying  consignor  is 
not  liable  for  nondelivery  of  liquor  seized  by  State  authorities  though  seiz- 
ure may  be  illegal;  Cleveland  etc.  Ry.  Co.  v.  Anderson  Tool  Co.,  180  Ind. 
458,  459,  Ann.  Cas.  1916B,  1217,  49  L.  B.  A.  (N.  8.)  749,  103  N.  E.  104, 
where  carrier  makes  advances  for  other  than  costs  of  carriage,  it  must  look 
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to  deliyeiing  carrier  or  consignor  for  reimbursement,  and  can  withhold 
property  only  for  costs  of  carriage;  Malott  v.  Johnson,  37  Ind.  App.  683,  77 
N.  E.  867,  connecting  carrier  receiving  goods  to  be  shipped  to  point  out- 
side State  is  subject  to  garnishee  process,  and  court  has  jurisdiction  of 
property  of  defendant  garnished  in  hands  of  carrier;  Pittsburgh  etc.  Ry. 
Co.  y.  Cox,  36  Ind.  App.  297,  73  N.  E.  122,  where  shippers  consigned  goods 
to  themselves  under  assumed  names,  innocent .  carrier  not  liable  as  gar- 
nishee to  shipper's  creditors  under  writ  served  during  transit;  Clifford  v. 
Brockton  Transp.  Co.,  214  Mass.  468,  Aim.  Cas.  1914B,  909,  101  N.  E.  1093, 
constable  may  recover  value  of  consignment  of  shoes  bailed  to  carrier  after 
making  attachment,  where  carrier  failed  to  deliver;  Cornell  v.  Mahoney, 
190  Mass.  266,  76  N.  £.  665,  it  is  good  defense  to  action  against  ware- 
houseman for  conversion  that  goods  had  been  attached  by  third  person; 
Letts-Spencer  Grocer  Co.  v.  Missouri  Pac.  Ry.  Co.,  138  Mo.  App.  359,  122 
S.  W.  12,  carrier  is  not  liable  for  conversion  upon  refusal  to  deliver  goods 
to  consignor  exercising  right  of    stoppage  in  transitu    after  service  of 
notice  of  garnishment;  Hett  v.  Boston  etc.  R.  R.  Co.,  69  N.  H.  141,  44  Atl. 
911,  holding  failure  of  railroad  to  deliver  to  consignee  on  demand,  goods 
intrusted  for  carriage  and  afterward  attached  in  action  against  consignor 
is  not  conversion;  Santa  Fe  Pac.  R.  R.  Co.  v.  Bossut,  10  N.  M.  336,  62 
Pac.  978,  holding  carrier  has  lien  on  property  attached  for  freight  due  it 
for  its  transportation;  Wells  v.  Maine  S.  S.  Co.,  4  Cliff.  232,  233,  Fed.  Cas. 
17,401,  holding  carrier  not  liable  where  goods  were  seized  under  State  stat- 
ute; Robinson  v.  Memphis  etc.  R.  R.  Co.,  16  Fed.  62,  63,  64,  66,  67,  Ohio 
&  M.  Ry.  Co.  V.  Yohe,  61  Ind.  186,  19  Am.  Rep.  731,  Indiana  etc.  Ry.  Co. 
V.  Doremeyer,  20  Ind.  App.  611,  67  Am.  St.  Rep.  269,  50  N.  E.  499,  Pingreo 
V.  Detroit  etc.  R.  Co.,  66  Mich.  144,  11  Am.  St  Rep.  480,  33  N.  W.  298, 
McVeagh  v.  Atchison  etc.  R.  R.  Co.,  3  N.  M.  234,  5  Pac.  460,  and  Jewett 
V.  Olsen,  18  Or.  421,  17  Am.  St.  Rep.  747,  23  Pac.  263,  all  holding  seizure 
under  legal  process  is  a  defense  to  carrier  for  nondelivery,  if  he  gives 
immediate  notice;  The  M.  M.  Chase,  37  Fed.  710,  711,  holding  that  this 
rule  does  not  absolve  master  from  intervening  to  protect  foreign  owner's 
interest;  Henderson  v.  Iron  Ore,  38  Fed.  41,  refusal  to  deliver  cai^  is 
no  evidence  of  conversion,  where  it  is  in  the  custody  of  the  law;  French 
V.  Star  Union  Transp.  Co.,  134  Mass.  290,  holding  carrier  not  liable  for 
surrendering  goods  under  attachment  against  consignee;  Clegg  v.  Bostoa 
Storage  Warehouse  Co.,  149  Mass.  456,  14  Am.  St  Rep.  437,  21  N.  E.  878, 
holding  warehouseman  not  liable  for  delivery  to  officer  for  attachment; 
Cooley  V.  Minnesota  Transfer  Ry.  Co.,  53  Minn.  332,  55  N.  W.  142,  deciding 
that  garnishment  excuses  carrier  holding  as  warehouseman  from  delivery; 
Kohn  V.  Richmond  etc.  R.  R.  Co.,  37  S.  C.  3,  84  Am.  St.  Bep.  728,  24  L.  R.  A. 
101,  16  S.  E.  377,  holding  carrier  refusing  to  deliver  goods  to  shipper's 
mortgagee,  after  condition  broken,  not  liable  to  latter  for  conversion; 
Nashville  etc.  R.  Co.  v.  Estes,  10  Lea,  755,  756,  holding  common  carrier  not 
liable  for  property  destroyed  by  Confederate  soldiers,  though  he   ga»e 
no  notice  to  consignor;  Focke  v.  Blum,  82  Tex.  441,  443,  17  S.  W.  771,  772, 


•  • 


►"• 


615  BAGS  OP  LINSEED;  SEARS  v.  WILLS.    1  Black,  108-116 

holding  creditors,  wrongfully  seizing  garnished  effects,  liable  for  som  which 
coold  have  been  realized  on  them;  dissenting  opiniop  in  Western  R.  B.  Co. 
V.  Thornton,  60  Qa.  312,  majority  holding  garnishment  served  on  agent 
of  railroad  in  G(eorgia  did  not  bind  company  as  to  trunk  then  en  route 
in  Alabama.  ^ 

Distinguished  in  The  Ck>ventina,  62  Fed.  158,  holding  vessel  liable  to 
shipper  for  delay  due  to  attachment  of  vessel;  Edwards  v.  White  Line 
Transit  Co.,  104  Mass.  162,  163,  6  Am.  Bep.  214,  215,  deciding  it  is  no 
defense  to  action,  against  common  carrier  for  breach  of  contract  to  deliver, 
that  they  were  takei^  under  an  attachment  against  one  not  the  owner; 
Roberts  v.  Stuyvesant  Safe  Deposit  Co.,  123  N.  Y.  65,  20  Am.  St.  Bep. 
723,  9  L.  B.  A.  440,  25  N.  E.  295,  holding  bailor  liable  where  property  waa 
taken  under  process  not  authorizing  it. 

Common  carriers  and  adverse  claimants  oi  freight.    Note,  84  Am.  St. 
Bep.  785. 

Situs  of  debts  for  purposes  of  garnishment,  and  of  property  in  transit 
in  the  hands  of  common  carriers.    Note,  69  Am.  St.  Bep.  127. 

Goods  in  hands  of  carrier  as  subject  to  garnishment  or  trustee  pro* 
cess.    Note,  Ann.  Gas.  1913A,  1321. 

Right  to  attach  goods  in  transit  in  hands  of  carrier.    Note,  Ann.  Oaa. 
1914B,  910. 

Right  of  bailee  to  deny  title  of  bailor.    Note,  19  Ann.  Gas.  526. 

Liability  of  carriers  to  garnishment.    Note,  28  L.  B.  A.  604. 

Right  to  assert  against  bailor,  hostile,  adverse,  paramount  title  of 
third  person.    Note,  38  L.  B.  A.  (N.  S.)  689,  691. 

Estoppel  of  bailee  by  attornment.    Note,  8  E.  B.  C.  582. 
Miscellaneous.    Miscited  in  Yale  v.  Flanders,  4  Wis.  100. 

^  Slack,  106-115,  17  L.  Ed.  35,  BAGS  OF  UNSEED;  SEABS  ▼.  WILLS. 

As  contracts  of  affreightment  are  regarded  as  maritime  contracts,  the  ship- 
MO^  .znay  enforce  his  lien  for  ftelght  In  rem. 

y^,5^:roved  in  Grossman  v.  Burrill,  179  U.  S.  110,  45  L.  Ed.  Ill,  21  Sup. 

^^^3>,    holding  cesser  clause  in  charter-party  saying  "charterer's  respon- 

t        ^i"t,>^   to  cease  when  vessel  is  loaded  and  bills  of  lading  are  signed."  does 

i^y^   jr^lieve  charterers  from  liability  for  demurrage;  The  Williams,  1  Brown, 

^3^'    *"^^-  ^^'  17,710,  holding  proceeding  in  rem  would  lie  where  tug  was 

"^^^ired    l>3r  day. 

tatj^    owner  has  lien  upon  goods  mitil  freight  Is  paid  or  until  delivery. 

Kl>rKroved  in  In  re  British  American  Cedar  Co.,  217  Fed.  164,  railroad 

\iaft  lien  on  goods  carried  for  freight  charges,  and  may  enforce  same  by 

^toeee^ing  in  rem;  Dewar  v.  Mowinckel,  179  Fed.  363,  102  C.  C.  A.  539, 

\\o\iiTig-  charterer  liable  for  freight  and  demurrage  where  ship  was  re- 

(^jirod  to  deliver  cargo  of  coal  to  purchaser  and  ship  owner 's  lien  was  lost ; 
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I 
Portland  Flouring  Mills  Co.  v.  Portland  etc.  S.  S.  Co.,  168  Fed.  115,  hold- 
ing vessers  lien  for  freight  abandoned  where  cargo  of  stranded  vessel 
was  salved  by  strangers  under  direction  of  insurer  while  owner  stood  by 
and  exercised  np  control ;  Portland  etc.  Mills  Co.  v.  Portland  etc.  S.  S.  Co., 
145  Fed.  692,  where  vessel  stranded  and  it  and  cargo  abandoned  to  insurer 
and  part  of  cargo  salved  and  sold  and  proceeds  paid  to  its  insurer  and 
insurer  of  freight  recovered  same  from  shipper,  latter  not  subrogated  to 
carrier's  lien;  Lembeck  v.  Jarvis  etc.  Storage  Co.,  68  N.  J.  £q.  496,  59 
Atl.  362,  where  carrier  delivered  goods  to  consignee  who  agreed  to  hold 
them  till  freight  paid,  it  cannot  assert  lien  against  innocent  pledgee;  The 
Eddy,  6  Wall.  493,  18  L.  Ed.  488,  holding  ship  owner  may  detain  goods 
at  port  until  payment  of  freight;  The  Bird  of  Paradise,  5  Wall.  555,  18 
L.  £d.  664,  holding  agreement  to  take  an  acceptance  on  time  displaces  lien, 
though  shipper  became  insolvent ;  The  Belfast,  7  Wall.  642,  19  L.  Ed.  271, 
holding  that  judiciary  act  does  not  authorize  a  proceeding  in  rem,  to 
enforce  a  maritime  lien,  in  a  common-law  court;  The  Hyperion's  Cargo,  2 
Low.  95,  Fed.  Cas.  6987,  holding  master  has  lien  upon  cargp  for  demur- 
rage; James  v.  216  Loads  &  678  Barrels  of  Fertilizer,  5  Hughes,  310,  88 
Fed.  984,  and  Riley  v.  Cargo  of  Iron  Pipes,  40  Fed.  605,  both  holding  lien 
for  demurrage  is  terminated  by  delivery  of  cargo;  Eamball  v.  Ship  Anna 
Kimball,  2  Cliff.  15,  Fed.  Cas.  7772,  holding  that  under  the  terms  of  the 
charter-party  the  owner  had  a  lien;  The  Tan  Bark  Case,  1  Brown,  153, 
Fed.  Cas.  13,742,  and  Sears  v.  Wills,  4  Allen,  215,  bo^  holding  that  delivery 
of  cargo,  in  absence  of  special  agreement  or  local  usage,  discharges  lien 
for  freight;  as  also  in  A  Cargo  of  Brimstone,  8  Ben.  46,  Fed.  Cas.  2405, 
Wilcox  V.  Five  Hundred  Tons  of  Coal,  14  Fed.  50,  Cranston  v.  Cargo  of 
Two  Hundred  and  Fifty  Tons  of  Coal,  22  Fed.  615,  and  Egan  v.  Cargo  of 
Spruce  Lath,  41  Fed.  831,  all  holding  same;  Six  Hundred  Tons. of  Iron 
Ore,  9  Fed.  597,  where  intent  of  ship  owner  is  to  discharge  cargo  and 
not  deliver  it,  his  lien  continues;  The  Ginlio,  34  Fed.  912,  holding  that 
delivery  of  cargo  to  wharfinger  on  consignee's  account,  with  notice  of  lien, 
continues  lien;  Wellman  v.  Morse,  76  Fed.  574,  22  C.  C.  A.  318,  holding 
lien  for  general  average  may  be  preserved  by  a  qualified  discharge  of 
cargo ;  Pioneer  Fuel  Co.  v.  McBrier,  84  Fed.  500,  28  C.  C.  A.  466,  holding 
discharge  of  cargo  after  ^ving  notice  of  claim  will  not  waive  lien;  The 
Delaware,  14  Wall.  596,  20  L.  Ed.  781,  discussing  rights  of  shippers  and 
ship  owners. 

Distinguished  in  Costello  v.  Seven  Hundred  and  Thirty-four  Thousand 
Seven  Hundred  Laths,  44  Fed.  107,  108,  where,  after  discharge  of  cargo, 
purchaser  refused  to  pay  freight,  master,  by  giving  immediate  notice, 
retained  his  lien. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  870. 

Admiralty  Jurisdiction  of  Tmited  States,  while  not  restricted  to  subjects 
cognizable  by  English  courts  at  time  of  adoption  of  our  Constitution,  has  naver 
claimed  the  full  powM  of  courts  organised  under  the  civil  law. 
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Approved  in  United  States  v.  Banister  Realty  Co.,  155  Fed.  594,  pre- 
liminary injunction  was  granted  pending  hearing  for  removal  of  obstruc- 
tion to  navigable  waters  of  Far  Rockaway  Bay;  The  Belfast,  7  Wall.  636, 
19  L.  Ed.  269,  holding  contract  for  transportation  upon  navigable  waters, 
between  ports  in  same  State,  cognizable  in  admiralty;  Brookman  v.  Hamill, 
43  N.  Y.  562,  3  Ahl  Rep.  737,  holding  claims  for  wharfage  of  seagoing 
vessels  are  maritime,  and  State  statute  providing  for  attachments  for  such 
claims  is  void. 

Admiralty,  in  enforcing  maritime  liens,  acts  upon  equitable  principleSt 
sad  with  reference  to  usages  and  necessities  of  trade. 

Approved  in  The  Avon,  1  Brown,  191,  Fed.  Cas.  680,  holding  local  laws 
inapplicable  to  contracts  growing  out  of  international  commerce. 

WUle  lien  for  freight  is  lost  by  delivery  of  goo<l8,  yet  special  custom  or 
miderstanding  of  parties  may  be  shown  to  prove  that  lien  is  still  retained, 
and  delivery  not  such  as  to  deprive  carrier  of  his  constructive  possession  of  the 
goods. 

Approved  in  Michigan  S.  S.  Co.  v.  Thornton,  136  Fed.  137,  69  C.  C.  A. 
132,  where  charter  provided  for  payment  of  freight  on  delivery  of  each 
cargo  and  for  lien  on  all  cargo  for  freight  moneys,  where  consignee  re- 
mitted to  shipper,  remittance  impressed  with  trust  in  favor  6i  ship  owner; 
Kennedy  v.  Weston,  136  Fed.  168,  69  C.  C.  A.  78,  arguendo. 

1  Black,  115-121,  17  L.  Ed.  38,  HOOO  v.  BX7FFNEB. 

^  Taking  of  more  than  legal  interest  for  forbearance  of  a  debt,  is  usury. 

Approved  in  Bnttrick  v.  Harris,  1  Biss.  444,  Fed.  Cas.  2256,  holding  note 
made  and  payable  in  Milwaukee,  with  interest  at  legal  rate,  and  exchange 
on  Boston,  is  usurious. 

Contract  for  sale  of  land  on  credit  for  double  the  cash  price  is  not  usurious, 
even  though  this  was  adopted  as  a  means  of  settling  an  existing  debt. 

Approved  in  Davidson  v.  Davis,  59  Fla.  478,  20  Ann.  Oas.  IISO,  28 
L.  R.  A.  (N.  S.)  102,  52  South.  140,  difference  between  cash  and  credit 
price  on  sale  of  property  may  be  put  into  form  of  interest  on  note  for  pur- 
chase price,  and,  although  rate  is  higher  than  lawful  rate,  it  does  not 
violate  usury  law;  Rushing  v.  Worsham,  102  Ga.  828,  30  S.  E.  543,  and 
Bass  v.  Patterson,  68  Miss.  313,  24  Am.  St  Rep.  280,  8  South.  850,  holding 
law  of  usury  inapplicable  where  vendor's  credit  price  greatly  exceeds  his 
cash  price ;  NewkirW  v.  Burson,  28  Ind.  439,  holding  there  was  no  usury 
where  land  was  sold  on  installments  amounting  to  value  of  land,  fixed  by 
prior  unexecuted  contract  between  same  parties,  plus  more  than  legal  in- 
terest; as  also  in  Brown  v.  Gardner,  4  Lea,  158,  160,  holding  same;  Rice 
V.  Hassenpflug,  45  Ohio  St.  386,  387,  13  N.  E.  658,  holding  stipulation  is 
not  based  upon  a  forbearance  or  payment  of  money,  and  is  not  usurious; 
Graeme  v.  Adams,  33  Gratt.  235,  236,  14  Am.  Rep.  137,  138,  holding,  if 
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interest  was  a  part  of  the  contract  price,  the  contract  is  not  nsurioas ;  Myers 
V.  Williams,  86  Va.  629,  8  S.  E.  487,  holding  there  was  no  usury  where  party 
agreed  to  give  another  a  lump  sum  to  set  aside  sale  of  her  property  ;- 
Swayne  v.  Riddle,  37  W.  Va.  296,  16  8.  E.  614,  if  what  is  called  interest, 
is  in  fact  part  of  price,  the  contract  is  not  usurious. 

What  transactions  are  usurious.    Note,  46  Am.  St.  Rep.  182. 

Usury.    Note,  65  Am.  Dec.  398. 

Sale  of  property  or  performance  of  labor  on  credit  as  within  usury  law. 
Note,  20  Aim.  Oas.  1132. 

Usury  in  deferred  payments  of  purchase  money.    Note,  27  L.  R.  A. 
668. 

Inc^reasing  price'upon  sale  on  credit  as  usury.   Note,  28  L.  &.  A.  (N.  8.) 
102. 

1  Black,  121-131,  17  L.  Ed.  70,  THE  ISLAND  OITT. 

If  crew  have  left  yess^  intending  to  return  with  umirttnce,  it  is  no  abaa- 
domnent. 

Approved  in  The  Minnie  E.  Kelton,  181  Fed.  242,  steam  schooner,  in- 
jured in  storm  and  left  anchored  near  shore  while  master  seeks  to3^ng  tug, 
was  not  dereliet,  and  salvor  not  entitled  to  reward  on  that  basis ;  The  Eliza 
Strong,  130  Fed.  99,  64  C.  C.  A.  433,  vessel  not  dereliet  when  master  and 
crew  abandon  it  temporarily  to  get  assistance  to  save  vessel  and  cargo; 
The  Bark  Cleone,  7  Sawy.  86,  6  Fed.  626,  where  master  left  agent  in  charge 
lintil  he  could  return,  there  was  no  abandonment ;  The  Hyderabad,  11  Biss. 
120, 11  Fed.  764,  766,  holding,  though  vessel  may  not  have  been  technically 
a  derelict,  under  the  circumstances,  it  constituted  a  ease  of  salvage;, The 
Ann  L.  Lockwood,  37  Fed.  237,  holding  vessel  picking  up  another,  left  by 
her  crew,  not  a  trespasser;  The  Burlington,  73  Fed.  264,  allowing  sunken 
wreck  to  remain  for  months  as  a  serious  obstruction  to  navigation,  estab- 
lishes her  character  as  a  derelict. 

What  constitutes  a  derelict.    Note,  17  Ann.  Oas.  940. 

Right  to  salvage  where  efforts  of  others  are  necessary  to  saving  of 
property.    Note,  17  Ann.  Oas.  1169. 

Vessel  which  had  brought  ship  into  place  of  greater  comparative  safety 
and  then  left  to  get  coal,  whereupon  another  completed  the  salvage,  is  en- 
titled to  share  in  the  salvage  allowed. 

Approved  in  The  Flottbek,  118  Fed.  959,  66  C.  C.  ^A.  448,  holding  crew 
of  tug  which  started  to  rescue  of  imperiled  ship,  but  on  account  of  sea 
perils  she  did  not  take  part  in  rescue,  are  entitled  to  proportion  of  salvai^e ; 
The  Tolomeo,  7  Fed.  600,  holding  that  continual  exertion  is  not  necessary 
to  entitle  original  salvors  to  award;  The  Strathnevis,  76  Fed.  863,  holding^ 
when  vessel  has  been  rescued,  all  contributing  at  any  stage  of  the  service 
are  entitled  to  a  share;  dissenting  opinion  in  The  Bayamo,  171  Fed.  66, 
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17  Ann.  Cm.  1156,  96  C.  C.  A.  1,  majority  holding  that  libelant  rendering 
aid  to  stranded  ship  salvaged  by  another  should  receive  compensation  for 
services,  but  no  salvage  reward. 

Right  to  claim  for  salvage.    Note,  24  E.  B.  0.  526,  528. 

Right  to  salvage  where  property  is  not  saved.    Note,  24  E.  B.  0.  543. 

Owners  of  saving  vessel  are  nsnally  entitled  to  one-tblrd  of  the  award, 
and  officers  and  crew  to  two-thirds. 

Approved  in  The  Samuel  B.  Hubbard,  229  Feb.  846,  salvage  award  of 
fifty  per  cent  was  distributed  between  towing  tug,  fishing  schooner,  and 
officers  and  crew  of  latter,  four  of  crew  receiving  special  consideration  for 
efforts;  The  Camanche,  8  Wall.  475,  19  L.  Ed.  404,  and  The  Blackwall,  10 
Wall.  13,  19  L.  Ed.  875,  holding  vessel  owned  by  a  corporation  may  be 
entitled  to  salvage. 

Where  reacoing  vessel  is  steamer,  this  Is  ground  for  awarding  more  than 
one-third  of  the  salvage  allowed,  to  the  vessel's  owners. 

Approved  in  The  Pomona,  37  Fed.  816,  allowing  steamship  four-fifths  of 
award;  Cape  Fear  T.  etc.  Co.  v.  Pearsall,  90  Fed.  438,  33  C.  G.  A.  161, 
refusing  to  disturb  an  award  of  two-thirds  to  owners  of  vessel. 

Salvors  consenting  to,  encouraging  or  not  preventing  emliesElement  of 
property  forfeit  all  compensation;  hut  if  the  embezzlement  be  by  one  or  two 
secretly,  the  otben  do  not  forfeit  salvage. 

Approved  in  Roberts  v.  The  St.  James,  20  Fed.  Gas.  927,  holding  all 
salvors  present  when  another  salvor  is  guilty  of  willful  wrong  to  the  prop- 
erty, forfeit  their  compensation  if  wrongdoer  cannot  be  discovered;  The 
Albany,  44  Fed.  436,  charging  owner  of  tug,  acting  as  salvor,  for  value 
of  property  embezzled  by  his  crew. 

Miscellaneous.  Gited  in  Spaulding  v.  Alaska  Gom.  Go.,  1  Alaska^  503» 
citing  argument  of  counsel. 

1  Black,  132^139,  17  L.  Ed.  114,  O'BRIEN  v.  PEBBY. 

Act  of  commissioner,  in  canceling  entry  under  compromise  acts  of  1882 
and  1833,  and  Issuing  patent  upon  a  subsequent  entry,  held  void. 

Approved  in  Minnesota  v.  Bachelder,  1  Wall.  115,  17  L.  Ed.  553,  holding 
that  decision  of  receiver  and  register  of  lands  for  the  territory  may  be 
declared  inoperative;  Merrill  v.  H&rtwell,  11  Mich.  202,  holding  private 
rights  not  bound  by  extrajudicial  proceeding  of  commissioner;  Le  Beau 
v.  Armitage,  56  Mo.  194,  declaring  that  patent  issued  to  any  other  than* 
representatives  of  grantee  of  claim  confirmed  would  be  disregarded;  dis- 
senting opinion  in  Chapman  v.  Quinn,  56  Gal.  287,  majority  holding  party 
prevented  by  rule  of  land  register  from  filing  declaratory  statement,  can- 
not contest  patent;  Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  274,  arguendo. 
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In  action  at  law  on  patent  In  State  conrt,  if  its  practice  permits^  defend- 
ant may  plead  an  equitable  title,  and  patent  may  be  set  aside;  on  error  from 
the  Supreme  Court  sucb  Judgment  will  be  aflLrmed,  wbere  tbe  patent  was 
erroneously  granted. 

Approved  in  Trulock  v.  Taylor,  26  Ark.  59,  following  rule;  Stirman  v. 
Cravens,  29  Ark.  560,  holding  erroneous,  instruction  that  jury,  must  dis- 
regard an  utiattested  deed,  for  it  conferred  an  equitable  interest ;  dissenting 
opinion  in  Kahn  v.  Old  Telegraph  Min.  Co.,  2  Utah,  207,  208,  majority 
holding  patent  cannot  be  attacked  in  legal  action  upon  equitable  grounds. 

1  Black,  140-149,  17  L.  Ed.  135,  BBYAN  ▼.  UNITED  STATES. 

t 

Surety  is  responsible  only  for  monesrs  which  came  into  hands  of  the  oi&eer 
while  in  office;  so  held  in  action  against  surety  of  suryeyor-general  in  Oali- 
fomia. 

Approved  in  People  v.  Toomey,  122  111.  315,  13  N.  E.  523,  holding  surety 
not  liable  for  act  done  after  expiration  of  term  of  office ;  State  v.  Shacklett, 
37  Mo.  285,  holding  sureties  liable  for  act  of  sheriff  for  enforcing  illegally 
assessed  taxes;  State  v.  Newton,  33  Ark.  281,  holding  official  statements 
of  treasurer  are  prima  facie  evidence  against  his  sureties. 

Liability  of  sureties  on  successive  bonds.     Note,  10  Am.  St.  Bep.  844. 

Proper  subjects  of  instructions  and  to  what  extent  judges  may  com- 
ment upon  evidence.    Note,  72  Am.  Dec.  641. 

Liability  of  sureties  on  the  bond  of  an  officer  after  the  expiration  of  hia 
term  of  office.    Note,  lOS  Am.  St.  Bep.  933. 

Liability  of  surety  for  default  after  expiration  of  term.    Note,  1  Ann. 
Oas.  383.  % 

1  Black,  150-156,  17  L.  Ed.  74,  QBEOG  ▼.  TESSOK. 

Where  patent  is  granted  subject  to  eventuality  of  confirmation  of  earlier 
claim,  the  latter,  if  confirmed,  will  prevaiL 

Approved  in  Dredge  v.  Forsyth,  2  Black,  568,  570,  17  L.  Ed.  255,  and 
Kellogg  v.  Forsyth,  2  Black,  573, 17  L.  Ed.  256,  both  following  rule. 

In  Illinois,  actual  residence  on  fractional  quarter-section,  claiming  tbe 
whole,  under  patent  subject  to  certain  infirmities,  is  possessioi^  of  all,  unde| 
color  of  title. 

Approved  in  Dredge  v.  Forsjrth,  2  Black,  571, 17  L.  Ed.  255,  holding  resi- 
dence on  one  of  several  lots  included  in  patent,  claiming  all,  is  an  adverse 
possession  of  the  whole,  in  absence  of  actual  possession  by  another. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1266. 

Husband  has  life  estate  in  land  of  wife,  and  may  sue  for  its  recovery; 
therefore,  it  is  no  defense  to  claim  of  adverse  possession  under  color  of  title 
that  claimant  is  feme  covert. 
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Approved  in  Towns  v.  Towns,  121  Ala  425,  25  South.  716,  holding  hus- 
band can  maintain  ejectment  for  property  of  deceased  wife;  Shortall  v. 
Hinckley,  31  111.  228,  holding,  if  estate  by  the  curtesy  is  barred,  it  defeats 
ejectment  during  husband's  lifetime;  Jacobs  y.  Rice,  33  111.  372,  holding 
same;  dissenting  opinion  in  Valle  v.  Obenhause,  62  Mo.  98,  majority  hold- 
ing statute  runs  against  wife  from  the  joint  disseisin  of  both. 

Distinguished  in  Talcott  v.  Draper,  61  111.  58^  where,  after  conveyance 
by  husband  and  wife  of  latter's  land,  one  entered  and  held  adversely  for 
statutory  period,  an  entry  under  either  title  was  barred. 

Effect  of  husband's  life  estate  on  adverse  possession  against  wife. 
Note,  10  L.  B.  A.  (N.  S.)  89. 

ICiseellaneons.    Miscited  in  Gorham  v.  Luckettj  6<B.  Mon.  647. 

1  Black,  156-168,  17  K  Ed.  97,  NELSON  T.  WOODBX7FF. 

BUI  of  lading  is  prima  fade  evidence  that,  as  to  all  vistble  drcumstaaees, 
goods  were  in  good  order  when  receiTed. 

Approved  in  The  Presque-Isle,  140  Fed.  204,  following  rule;  Little  Rock 
etc.  B.  R.  Co.  V.  Hall,  32  Ark.  670,  holding  that  bill  of  lading  is  prima 
facie  evidence  of  receipt  of  enumerated  articles;  Hunt  v.  Mississippi  Cen- 
tral R.  Co.,  29  La.  Ann.  455,  holding  clause  in  bill  of  lading  acknowledging 
receipt  of  property,  may  be  disproved  by  parol  evidence ;  Witzler  v.  Collins, 
70  Me.  301,  35  Am.  Bep.  833,  holding  same ;  Dean  v.*  Drigg^,  137  N.  T.  284, 
33  Am.  St.  Rep.  725,  19  L.  R.  A.  308,  33  N.  £.  328,  and  Hale  v.  Milwaukee 
Dock  Co.,  29  Wis.  492,  494,  9  Am.  Rep.  609,  611,  holding  warehouse  receipt 
did  not  warrant  the  contents  of  the  barrels;  Hale  v.  The  Milwaukee  Dock 
Co.,  23  Wis.  280,  holding  warehouseman  entitled  to  show  a  custom  that 
I)arties  rely  upon  a  receipt  only  for  the  custody,  and  not  for  the  contents 
of  the  barrel. 

Bill  of  lading.    Note,  38  Am.  Dec.  415. 

Wben  goods  are  lost  or  damaged  after  their  reception,  and  before  delivery,  « 
the  prima  fade  presumption  is  that  loss  was  occasioned  by  carrier's  default; 
yet  this  may  be  overcome  by  showing  tbat  goods  when  received — in  this  case 
lard — ^were  in  such  condition  that  subsequent  leakage  was  due  to  pre-existing 
cause. 

Approved  in  The  Medea,  179  Fed.  785,  103  C.  C.  A.  273,  where  cargo 
received  in  good  condition  had  been  damaged  by  salt  water  before  delivery, 
burden  of  proof  is  on  carrier  to  show  that  damage  was  caused  by  perils  of 
sea;  The  Titania,  124  Fed.  976,  holding  bills  of  lading  issued  by  master 
cast  burden  on  carrier  to  show  that  goods  were  not  on  board ;  Argo  Steam- 
ship Co.  V.  Seago,  101  Fed.  1000, 42  C.  C.  A.  128,  holding  where  bill  of  lading 
recites  jreceipt  of  goods  in  good  condition,  proof  that  it  was  delivered  in 
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damaged  condition  casts  on  vessel  burden  of  disproving  liability;  City  of 
McCook  V.  McAdams,  76  Neb.  8,  110  N.  W.  1006,  in  action  for  damages 
to  goods  caused  by  city's  imperfect  drainage  system,  where  defense  was 
"act  of  God,"  instruction  that  burden  of  proof  was  upon  defendant  is 
error;  Choate  v.  Crowinshield,  3  Cliff.  187,  Fed.  Cas.  2691,  holding  master 
not  responsible  for  damage  to  cotton  from  moisture  received  previous  to 
time  of  lading;  Harp  v.  The  Grand  Era,  1  Woods,  186,  Fed.  Cas.  6084, 
where  several  carriers  unite  in  transportation  of  goods  for  one  freight, 
each  is  liable  for  damage,  wherever  received;  The  S.  S.  Bellona,  4  Ben. 
506,  Fed.  Cas.  1277,  and  The  Mascotte,  48  Fed.  120,  holding  vessel  liable 
for  missing  goods  not  accounted  for;  Richards  v.  Hansen,  1  Fed.  63,  hold- 
ing exceptions  in  bill  of  lading  do  not  relieve  carrier  from  liability  for 
damage  caused  by  iinpiupcr  stowage;  The  E.  M.  Norton,  15  Fed.  688,  hold- 
ing nondelivery  by  carrier  raises  presumption  of  negligence  on  part  of 
carrier;  Western  Mfg.  Co.  v.  The  Guiding  Star,  37  Fed.  643,  644,  645, 
holding  that  burden  is  on  carrier  to  prove  defective  cooperage,  or  that  na- 
ture of  article  occasioned  loss;  The  Queen  of  the  Pacific,  76  Fed.  77,  78, 
reaflSrming  rule;  The  Queen,  78  Fed.  itO,  and  Pacific  Coast  S.  S.  Co.  v. 
Bancroft- Whitney  Co.,  94  Fed.  196,  36  C.  C.  A.  135,  where  goods  are  re- 
turned damaged,  a  presumption  of  n^ligence  on  part  of  the  master  arises. 
Distinguished  in  The  Invincible,  1  Liow.  226,  Fed.  Cas.  7055,  holding 
printed  clause  in  the  bill  of  lading  throws  burden  upon  shipper. 

Duty  and  liability  of  carrier  as  to  goods  not  packed  or  improperly 
packed.    Note,  18  Aim.  Gas.  2S4. 

Presumption  and  burden  of  proof  as  to  carrier's  negligence  or  its 
lack  in  case  of  contract  limiting  liability.    Note,  L.  B.  A.  1915D,  676. 

OaiTier  Is  exempt  from  reaponBiliility  for  loss  or  leakage  from  intrinsic 
qualities  of  article,  sucb  as  leakage  from  melting  of  lard  in  hot  weatber. 

Approved  in  Fancher  v.  Wilson,  68  N.  H.  339,  38  Atl.  1003,  holding 
truckman  not  liabjl^e  fos  bursting  of  hogshead  of  molasses  due  to  fermenta- 
tion ;  Janney  v.  The  Tudor  Co.,  3  Fed.  816,  refusing  to  hold  carrier  liable  for 
shrinkage  due  to  nature  of  article;  The  Prussia,  88  Fed.  532,  in  furnishing 
a  refrigerator,  party  was  not  acting  as  a  common  carrier,  hence  his  liability 
depends  on  the  terms  of  the  contract. 

Carrier's  liability  for  loss  caused  by  inherent  quality  of  goods.    Kote^ 
31  Am.  Bep.  567. 

Liability  of  shipowner  for  loss  or  injuiy  to  caigo  due  to  inherent  vice. 
Note,  13  Ann.  Oaa.  246,  247. 

Deposition  is  not  invalidated  by  fact  that  commissioner  omitted  to  seal  it 
after  completing  it,  or  tbat  no  notice  of  its  filing  was  glren  adverse  party. 

Approved  in  Van  Sickle  v.  Gibson,  40  Mich.  172,  and  Chadwick  v.  Chad- 
wick,  59  Mich.  95,  26  N.  W.  291,  refusing  to  set  aside  deposition  for  want 
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of  seal;  Borders  v.  Barber,  81  Mo.  643,  it  is  sxifficient  if  official  character 
and  venue  of  officer  appear;  Stegner  v.  Blake,  36  Fed.  184,  arguendo. 

Miscellaneous.    Cited  in  Schuts  v.  Jordan,  32  Fed.  60, 

t  Black,  170-178,  17  L.  Ed.  89,  THE  BBIQ  OOLLENBEBO. 

Where  ship  becomes  unfit,  the  master  may  retain  cargo  until  repairs  are 
effected,  and  ship  is  not  liable  for  injurf  thereto,  where  repairs  were  made 
with  diligence. 

Approved  in  The  Strathdon,  89  Fed.  381,  holding  cargo  owners  not  enti- 
tled to  recover  for  decline  in  value,  because  of  delay  for  repairs. 

Where  cargo  of  fruit  was  damaged  by  delay  due  to  necessity  for  repairs, 
sad  these  were  made  as  rapidly  as  possible,  and  the  master  acted  upon  the 
best  obtainable  adriee  in  repacking  part  of  cargo,  held  that  freight  was 
recoTerable  upon  so  much  of  the  cargo  as  was  dellTered. 

Approved  in  Janney  v.  The  Tudor  Co.,  3  Fed.  816,  holding  shrinkage  of 
cutch  was  due  to  its  inherent  nature. 

Deduction  of  freight  for  short  delivery,  damage  to  goods.    Note,  60 
Am.  Dec.  152. 

Carrier's  liability  for  loss  due  to  inherent  quality  of  goods.    Note,  81 
Am.  Bep.  568. 

1  Black,  179-191,  17  K  Ed.  102,  CflTY  OF  OABONDELBT  T.  ST.  I.OUI& 

maim  of  Carondelet  to  nine  thousand  acres  commune  property  rejected 
because  no  b^fondary  and  no  survey. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  646,  holding  grant 
of  "one  square  league  of  land"  void  for  uncertainty;  Robbins  v.  Eckler, 
36  Mo.  505,  holding  without  official  survey  title  to  oommons  can  be  shown 
only  by  proof  of  grant,  survey  of  possession,  claim  or  user  of  a  definite 
tract,  as  commons,  prior  to  1803. 

Survey  by  one  deputy  in  1817,  retraced  by  a  second,  and  approved  by 
surveyor-general  in  1834,  is  binding. 

Approved  in  Dent  v.  Emmeger,  14  Wall.  313,  314,  20  L.  Ed.  839,  840, 
holding  elder  confirmee  has  always  better  title,  without  reference  to  date 
of  origin  of  claims ;  Shepley  v.  Cowan,  52  Mo.  568,  declaring  that  commons 
claimed  by  Carondelet  were  reserved  from  entry  from  1812,  until  decision 
of  the  cited  case;  St.  Louis  v,  Missouri  Pacific  Ry.  Co.,  114  Mo.  21,  21 
S.  W.  205,  tracing  histoiy  of  title  of  Carondelet  commons;  Coleman  v. 
Allen,  5  Mo.  App.  130, 131, 132,  holding  that  pre-emptor  on  lands  not  public, 
although  contingent,  is  protected  from  intrusion  by  others ;  dissenting  opin- 
ion in  Lake  Superior,  S.  C.  &  Ry.  etc.  Co.  v.  Cunningham,  44  Fed.  843, 
majority  holding  State  not  estopped  by  act  of  its  agent  in  selecting  Ifinds 
for  canal  company. 
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Writ  of  error — Judgments  of  State  courts  reviewable  by  United  States 

Supreme  Court.    Note,  91  Am.  Dec.  197. 
What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  R.  A.  5S8. 

Miscellaneous.    Cited  erroneously  in  Adamas  v.  Haughty  14  Tex.  253. 

1  ^Black,  192-195,  17  L.  Ed.  157,  HoboE  v.  COMBS. 

"Oeneral  and  special  agent,"  aotliorlsed  to  transact  "all  manner  of  busi- 
ness," does  not  have  power  to  sell  bonds  of  his  principal. 

Approved  in  Mulrooney  v.  Royal  Ins.  Co.,  167  Fed.  606,  where  insurance 
agent  is  employed  to  make  contracts  for  his  principal  in  writing  only, 
verbal  contract  is  beyond  scope  of  employment,  and  is  not  made  binding 
upon  co^npany  by  Iowa  statute ;  Hackworth  v.  Hastings  Industrial  Co.,  146 
Ky.  389,  142  S.  W.  682,  in  action  against  principal  on  contract  made  by 
agent  under  written  power  of  attorney,  construction  of  power  of  attorney 
is  for  court,  and  instruction  to  jury  to  pass  upon  its  legal  effect  is  error; 
Craighead  v.  Peterson,  72  N.  Y.  285,  28  Am.  Rep,  154,  construing  formal 
instrument,  delegating  powers,  strictly ;  Claflin  v.  Continental  Jersey  Works, 
85  Ga.  44,  11  S.  E.  723,  holding  one  dealing  with  agent  with  full  notice  of 
the  extent  of  his  authority,  must  determine,  at  his  own  risk,  whether  par- 
ticular acts  are  within  that  authority.  ^ 

Implied  powers  under  power  of  attorney  to  transact  business.    Note, 
4  L.  R.  A.  (N.  S.)  844. 

Miscellaneous.    Miscited  in  Newberry  v.  Durand,  87  Mo.  App.  297. 

1  Black,  196-203,  17  I..  Ed.  137,  MAQWIBE  T.  TYLER. 

Secretary  of  Interior  can  set  aside  snrvey,  order  new  one»  and  issue  patent. 
Approved  in  Magwire  v.  Tyler,  8  Wall.  664,  666,  19  L.  Ed.  824,  325,  and 
Le  Roy  v.  Clayton,  2  Sawy.  498,  499,  Fed.  Cas.  8268,  holding  that  Secretary 
of  Interior  may  recall  patent  not  accepted  (see  also  note,  p.  672,  19  L.  Ed. 
422) ;  Snyder  v.  Sickles,  98  U.  S.  211,  25  L.  Ed.  101,  holding  survey,  dis- 
approved by  Secretary  of  Interior,  is  of  no  binding  effect;  Knight  v.  Unitod 
States  Land  Assn.,  142  U.  S.  179,  180,  35  L.  Ed.  980,  12  Sup.  Ct.  263,  hold- 
ing action  of  Secretary  of  Interior,  in  setting  aside  survey,  unassailable 
in  collateral  proceeding;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  430,  hold- 
ing annulment  of  entry  by  governmental  officer  is  not  binding  is  supported 
only  by  a  general  conclusion  of  fraud  and  lack  of  good  faith  of  holder; 
Michigan  Land  and  Lumber  Co.  v.  Rust,  68  Fed.  166,  15  C.  C.  A.  335, 
holding  Secretary  of  Interior  has  right  to  correct  mistaken  designation 
of  lands  granted,  before  issuing  patent ;  Smyth  v.  New  Oiieans  Canal  etc. 
Co.,  93  Fed.  923,  35  C.  C.  A.  646,  holding  Secretary  of  Interior  can  cause 
a  new  survey  of  grant  to  be  made;  Gaines  v.  Hale,  26  Ark.  194,  holding 
Secretary  of  Interior  may  cancel  a  patent  erroneously  issued;  Vantongeren 
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V.  Hefferman,  5  Dak.  200,  38  N.  W.  62,  holding  courts  have  no  jurisdiction 
or  conflicting  claims  to  land,  until  after  patent  has  been  issued;  Mitchell 
V.  Handfield,  33  Mo.  439,  holding  confirmation  by  board  of  commissioners 
IS  superior  to  any  title  subsequently  acquired  from  the  United  States. 

Distinguished  in  Butterworth  v.  United  States,  112  U.  S.  56,  28  L.  Ed. 
658,  5  Sup.  Ct.  28,  holding  that  Secretary  of  Interior  has  no  power  to 
revise  award  of  priority  of  invention  by  commissioner  of  patents. 

Supreme  Oouit  has  JnrlBdlction  to  review  Missouri  judgment,  passing  upon 
the  Seeretaxy  of  the  Interior's  power  to  set  aside  Spanish  survey,  and  order 
new  one. 

Approved  in  Montana  v.  Rice,  204  U.  S.  298,  51  L.  Ed.  494,  27  Sup.  Ct. 
281,  Supreme  Court  has  jurisdiction  to  review  decision  of  Montana  court, 
where  Federal  question  was  assumed  to  be  in  issue  by  highest  State  court 
and  decided  adversely  to  Federal  claim,  although  Federal  right  not  specially 
set  up  in  original  petition ;  Troll  v.  St.  Louis,  257  Mo.  650,  168  S.  W.  172, 
arguendo;  Dower  v.  Richards,  151  U.  S.  668,  88  L.  Ed.  809,  14  Sup.  Ct. 
456,  holding  the  Supreme  Court  of  United  States  cannot  review  judgment 
of  State  court  upon  a  question  of  fact. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  522,  5S2. 

Miscellaneous.  Cited  to  point  that  confirmation  was  to  be  surveyed  "con- 
formably to  the  reservation,  in  Magwire  v.  Tyler,  40  Mo.  438.  Apparently 
miscited  in  Tyler  v.  Magwire,  17  Wall.  280,  21  L.  Ed.  582. 

1  Black,  204-208,  17  L.  Ed.  158,  BATES  T.  ILLIKOIS  CENT.  B.  B.  00. 

Plat  of  public  survey  fixing  the  mouth  and  course  of  river  is  controlling 
upon  patentee  from  the  government. 

Approved  in  Hobart  v.  Hall,  174  Fed.  443,  grantee  from  Federal  govern- 
ment of  land  in  Minnesota  has  right  to  island  arising  in  bed  of  Mississippi 
River  between  his  land  and  main  navigable  channel;  Barnhart  v.  Ehrbart, 
33  Or.  282,  54  Pac.  197,  holding  it  is  presumed  that  line  appearing  on 
government  map  was  by  official  who  surveyed  ground  actually  run  as 
shown ;  Home  v.  Smith,  159  U.  S.  45,  40  L.  Ed.  70,  15  Sup.  Ct.  990,  holding 
that  plaintiff  could  not  challenge  correctness  of  surveyor's  action  in  calling 
the  bayou  Indian  River;  St.  Paul  etc.  R.  R.  Co.  v.  Schurmeier,  7  Wall.  289, 
19  L.  Ed.  79,  holding  second  survey  cannot  affect  title  as  acquired  from 
United  States  under  official  survey ;  Mann  v.  Tacoma  Land  Co.,  44  Fed.  29, 
holding  Federal  statute  could  not  be  construed  as  to  authorize  entry  of 
mud  flats,  omitted  from  surveys  of  public  lands;  Chapman  v.  Polack,  70 
Cal.  494,  11  Pac.  767,  holding  that  neither  parol  evidence  nor  private  sur- 
vey was  admissible  to  contradict  official  plat;  Miller  v.  White,  23  Fla.  307, 

2  South.  617,  and  Liddon  v.  Hodnett,  22  Fla.  454,  holding  governmental 
survey  controls  as  between  parties  to  ejectment;  Schurmeier  v.  St.  Paul 
etc.  R.  R.  Co.,  10  Minn.  100,  101,  88  Am.  Dec.  61,  62,  holding  that  it  cannot 
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be  shown  that  river  is  in  a  different  place  from  that  designated  by  plat; 
St.  Paul  etc.  R.  R.  Co.  v.  First  Division  etc.  R.  Co.,  26  Minn.  34,  49  N.  W. 
304,  holding  government  issuing  patents  is  bound  by  the  plats;  Chan  v. 
Brandt,  45  Minn.  94,  47  N.  W.  461,  holding  boundaries  established  by 
United  States  government  survey  cannot  be  corrected  by  judiciaiy;  West 
V.  Fox  R.  Paper  Co.,  82  Wis.  656,  52  N.  W.  806,  where  island  dividing  river 
is  sold  by  government,  purchaser  becomes  a  riparian  owner  on  both 
channels. 

Before  proprietor  can  set  np  claim  to  aoeretitms,  he  must  first  show  that 
he  owns  shore. 

Approved  in  Stockley  v.  Cissna,  119  Fed.  829,  56  C.  C.  A.  324,  fol- 
lowing rule;  Kinzie  v.  Winston,  4  N.  B.  R.  84,  14  Fed^  Cas.  652,  holding 
interest  of  party  at  time  of  decree  in  bankruptcy  was  property,  and  that 
right  of  accretion  passed  with  it  to  assignee;  Indianapolis  Water  Co.  v. 
American  Strawboard  Co.,  53  Fed.  974,  holding  one  owning  land  touching 
the  flow  of  the  stream  is  a  "riparian  proprietor";  Backus  v.  Detroit,  49 
Mich.  113,  4S  Am.  Rep.  450,  13  N.  W.  381,  holding  city  ha^  right  to  build 
wharf  where  public  street  abuts  upon  a  navigable  stream ;  Fulton  v.  Fran- 
dolig,  63  Tex.  332,  where  reef  on  which  accretion  had  been  formed,  was 
within  the  original  survey,  though  one  end  at  one  time  adjoined  it,  original 
grantee  had  no  right  to  accretion. 

For  what  property  or  invasion  of  possession  ejectment  is  maintainable. 
Note,  116  Am.  St.  Rep.  576. 

Effect  of  sudden  submergence  upon  title  to  land.    Note,  S8  L.  R.  A. 
849. 

1  Black,  209-227,  17  L.  Ed.  117,  JOHNSTON  v.  JONES. 

Where  series  of  proposltionB  embodied  in  instructions  pe  excepted  to  In 
a  mass,  if  any  one  of  the  propositions  he  correct  the  exception  most  he  over- 
ruled. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  406,  136 
C.  C.  A.  25,  general  exception  to  court's  overruling  en  masse  exception  to 
report  of  referee  is  too  indefinite  for  review  by  appellate  court,  and  if 
one  ruling  of  referee  was  correct,  exception  is  not  good ;  Baltiipore  v.  Mary- 
land, 166  Fed.  645,  92  C.  C.  A.  335,  assignment  of  error  based  on  instruc- 
tions should  point  out  particular  errors  relied  on;  Columbus  Const.  Co. 
V.  Crane  Co.,  101  Fed.  56,  58,  41  C.  C.  A.  189,  holding  rule  X,  Circuit  Court 
of  Appeals,  Seventh  Circuit,  does  not  require  different  grounds  of  objec- 
tion to  be  enumerated  in  exceptions;  Rogers  v.  The  Marshal,  1  Wall.  654, 
17  L.  Ed.  717,  and  Relfe  v.  Wilson,  131  U.  S.  cxc,  26  L.  Ed.  212,  overruliug 
exception  in  mass,  though  one  was  correct;  Harvey  v.  Tyler,  2  Wall.  338, 
17  L.  Ed.  872,  reprehending  severely  the  practice  of  counsel  in  excepting 
to  instructions  as  a  whole;  Indianapolis  &  St.  Louis  R.  R.  Co.  v.  Horst, 
93  U.  S.  295,  23  L.  Ed.  899,  and  United  States  v.  Hough,  103  U.  S.  73, 
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86  L.  EcL  306»  and  Moulor  v.  American  Life  Ins.  Co.,  Ill  U.  S.  338,  28 
L.  Ed.  448,  4  Sup.  Ct.  467,  both  holding,  when  instmotions  are  asked  in 
the  aggr^ate,  if  one  is  exceptional,, court  may  properly  reject  all;  Brad- 
bury y.  Alden,  13  Colo.  App.  208,  67  Pac.  493,  where  a  numbered  paragraph 
of  a  charge  was  specially  excepted  to,  it  was  sufficient;  B^ogher  y.  New 
York  Li^e  Ins.  Co.,  103  U.  S.  98,  26  L.  Ed.  312,  where  any  portion  of  ref- 
eree's report  is  correct,  a  general  exception  will  not  be  sustained;  Grand 
Trunk  Ry.  Co.  y.  Ives,  144  U.  S.  414,  36  L.  Ed.  488,  12  Sup.  Ct.  682,  as 
record  fails  to  show  any  exception  based  upon  lack  of  evidence,  the  objec- 
tion is  not  before  this  court  for  consideration;  Bogk  v.  Gassert,  149  U.  S. 
26,  87  L.  Ed.  635,  13  Sup.  Ct.  741,  holding  that  general  exception  to  a 
refusal  of  instructions  will  not  be  considered  if  any  one  of  the  propositions 
be  unsound;  Crisman  v.  McDonald,  28  Ark.  16,  and  Murphy  v.  Lemay,  32 
Ark.  224,  Westcott  v.  Bock,  2  Colo.  338,  Hoyt  v.  Macon,  2  Colo.  509,  Mar- 
tin v.  Hazzard  Powder  Co.,  2  Colo.  602,  Dupuis  v.  Thompson,  16  Fla.  74, 
Harriman  v.  Sanger,  67  Me.  445,  and  State  v.  Cross,  101  N.  CJ  787,  9  Am. 
8t  Rep.  66,  7  S.  £.  723,  all  holding  a  general  objection  to  a  number  of 
instructions  will  not  be  sustained  if  any  one  of  them  is  good;  Brooks  v. 
Dutcher,  24  Neb.  303,  38  N.  W.  781,  and  Bost  v.  Bost,  87  N.  C.  482,  holding 
a  general  exception  to  charge  to  jury  to  be  insufficient;  Locke  v.  United 
States,  2  Cliff.  577,  Fed.  Cas.  8442,  arguendo. 

Conclusiveness  of  prior  decisions  on  subsequent   apx>eal8.    Note,    84 
L.  B.  A.  330. 

Bill  should  contain  so  mucli  of  the  evldeBce  giv«n  on  trial  as  may  be  neces- 
sary to  present  legal  questions  raised. 

Approved  in  Cincinnati  Traction  Co.  v.  Reebuseh,  192  Fed.  522,  113 
C.  C.  A.  76,  bill  of  exceptions  presenting  one  question  to  court  should  be 
brief  and  not  contain  innumerable  pages  of  testimony ;  Meguire  v.  Corwine, 
3  McAr.  (D.  C.)  90,  criticising  practice  of  embodying  entire  evidence  in 
^  bill  of  exceptions ;  Prichard  v.  Budd,  76  Fed.  716,  22  C.  C.  A.  504,  holding 
it  not  error  for  Federal  court  to  certify  in  a  bill  of  exceptions  merely 
what  evidence  tended  to  prove ;  Seymour  v.  Creswell,  18  Fla.  31,  and  Eaton 
v.  Oregon  R.  ATTav.  Co.,  22  Or.  500,  30  Pac.  312,  reaffirming  rule;  Kearney 
V.  Snodgrass,  12  Or.  312,  7  Pac.  310,  distinguishing  case  brought  up  on  bill 
of  exceptions,  and  on  a  motion  for  a  new  trial. 

Plaintiff  can  recover  only  upon  legal  title,  and  equities,  such  as  title  bond 
in  his  grantor's  favor,  existing  at  the  time  of  his  attempted  conveyance  to 
plalntiir,  could  not  affect  the  action,  or  by  the  doctrine  of  relation  supply  the 
needful  legal  title. 

Approved  in  Northrop  v.  Columbia  Lumber  Co.,  186  Fed.  779, 108  C.  C.  A. 
640,  title  to  real  estate  vests  in  devisee  upon  death  of  testator,  and  fact 
that  will  was  not  probated  until  after  suit  brought  does  not  make  plaintiff's 
action  subject  to  objection  that  title  was  acquired  after  suit  was  brought; 
Kerr  v.  Snowden,  24  Cal.  App,  156,.  140  Pac.  705,  in  ejectment  plaintiff 
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must  recover  upon  title  as  it  existed  at  beginning  of  action,  and  cannot 
rely  upon  certificate  of  purchase  issued  after  action  begun;  Van  Dusen 
Inv.  Co.  V.  Western  Fishing  Co.,  63  Or.  13,  124  Pac.  679,  ratification  by 
State  of  unauthorized  sale  of  tide-lands  relates  back,  where  no  equities  of 
third  persons  Intervened;  McCool  v.  Smith;  1  Black,  470,  17  L.  Ed.  222, 
holding  that  in  Illinois  a  plaintiff  in  ejectment  cannot  recover  upon  title 
acquired  after  commencement  of  suit ;  Buell  v.  Irwin,  24  Mich.  148,  holding 
executory  contract  for  sale  of  land  i^  irrelevant  in  action  of  ejectment; 
Harrett  v.  Kinney,  44  Mich.  460,  7  N.  W.  64,  holding  that  in  Michigan 
defendant  in  ejectment  cannot  interpose  an  equitable  defense;  Mor&n  v. 
Moran,  106  Mich.  12,  58  Am  St  Bep.  465,  63  N.  W.  990,  holding  deed  of 
mentally  incompetent  person,  executed  before  decree  of  lunacy,  cannot  be 
assailed  in  an  action  of  ejectment. 

When  title  must  exist  in  plaintiff  to  support  suit  in  ejectment.    Note, 
7  Ann.  Oas.  1125. 

iBStmction  to  jury  that  maps  were  to  be  received  In  support  of  plaintUTi 
title  in  ejectment,  only  in  so  far  as  tbey  were  sliown  to  be  accurate  by  oUier 
testimony,  is  correct. 

Approved  in  State  v.  Lawlor,  28  Minn.  219,  9  N.  W.  699,  and  Rodrignes 
V.  State,  32  Tex.  Cr.  262,  22  S.  W.  978,  holding  plans,  so  far  as  shown  to 
be  correct,  are  proper  for  the  consideration  of  the  jury  in  connection  with 
other  evidence. 

Party  cannot  be  allowed  to  coi^plain  of  error  wbich  liaa  done  bim  no  harm. 
Approved  in  Bean  v.  Conway  Savings  Bank,  64  N.  H.  352,  10  Atl.  819^ 
and  Sawyer  v.  Chicago  etc.  Ry.  Co.,  22  Wis.  412,  99  Am.  Dec.  52,  both  fol- 
lowing rule. 

# 

Where  plaintiff  fails  to  show  that  his  title  extends  to  waterfront^  he  has 
none  of  the  rights  of  ,a  riparian  owner. 

Approved  in  Ocean  City  Assn.  y.  Shriver,  64  N.  J^  L.  559,  46  Atl.  693, 
holding  to  be  entitled  to  accretion  proprietor  must  be  riparian  owner  and 
land  must  adjoin  line  of  ordinary  high  tide;  Indianapolis  Water  Co.  v. 
American  Strawboard  Co.,  53  Fed.  974,  holding  owner  of  land  touching 
the  flow  of  the  stream  is  a  "riparian  proprietor." 

Rules  for  determining  partition  of  alluvium  among  adjacent  riparian 
owners,  stated. 

Approved  in  Malone  v.  Mobbs,  102  Ark.  545,  Ann.  Oas.  1914A,  479,  145 
S.  W.  194,  accretions  to  land  along  navigable  river  should  be  apportioned 
between  contiguous  proprietors  so  as  to  give  each  same  portion  of  new 
shore  line  as  he  held  of  old;  Penker  v.  Canter,  62  Kan.  373,  63  Pac.  623, 
applying  rule«in  determining  right  to  alluvium  along  Missouri  River; 
South  Shore  Lumber  Co.  v.  C.  C.  Thompson  Lumber  Co.,  94  Fed.  738,  37 
C.  C.  A.  387,  holding  true  location  of  disputed  line  was  a  proper  subject 
of  negotiation  between  the  parties;  Newell  v.  Leathers,  50  La.  Ann.  166, 
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69  Am.  St.  Bep.  899,  23  Soutli.  246,  holAng  that  accretion  sboald  be 
divided  between  parties  in  proportion  to  the  extent  of  theiiy  respective 
lines  on  the  old  frontage;  Miller  v.  Hepburn,  8  Bush,  330,  and  Clar^  v. 
Campau,  19  Mich.  329,  accretions  on  bank  are  apportioned  by  extending* 
original  river  frontage  at  right  angles  with  course  of  stream;  Wonson  v. 
Wonson,  14  Allen,  86,  applying  rule  in  dividing  flats  in  a  cove;  Watson 
V.  Home,  64  N.  H.  418,  13  Atl.  790,  applying  rule  in  dividing  new-made 
land  filled  in ;  Groner  v.  Poster,  94  Va.  653,  27  S.  E.  495,  following  rule ; 
North  Pine  Lumber  Co.  v.  Bigelow,  84  Wis.  165,  21  L.  R.  A.  781,  54  N.  W. 
498,  measure  shore  line  of  cove  and  draw  straight  lines  to  points  of  division. 
Explained  in  Abom  v.  Smith,  12  R.  I.  372,  ascertaining  lines  of  water- 
front lots  where  harbor  lines  established ;  Thornton  v.  Grant,  10  R.  I.  488, 
stating  rule  for  ascertaining  waterfront  lots  where  no  harbor  line  existed. 

Apportionment  of  accretions.    Note,  122  Am.  St.  Rep.  983. 

Rule  for  apportionment  of  accretions  between  riparian  proprietors. 
Note,  Ann.  Oaa.  1914A,  481. 

Division  of  waterfront,  alluvion  and  flats  between  adjoining  owners. 
Note,  21  L.  R.  A.  776,  777. 

Cross-examination  of  witness  is  within  discretioii  of  trial  court,  and  is  not 
T^ewable  on  writ  of  error. 

Approved  in  United  States  v.  Cross,  Mackey  (D.  C),  376,  and  Rea  v. 
Missouri,  17  Wall.  542,  21  L.  Ed.  709,  both  following  rule;  Seymour  v. 
Malcolm  McDonald  L.  Co.,  58  Fed.  960,  7  C.  C.  A.  593,  holding  refusal 
of  trial  court  to  allow  defendant  to  give  evidence  on  cross-examination  to 
sustain  his  defense,  is  not  reviewable;  Miller  v.  Smith,  112  Mjass.  476, 
holding  judge  did  not  exceed  his  authority  in  allowing  question  on  cross- 
examination ;  Chandler  v.  Allison,  10  Mich.  478,  holding  that  questions 
connected  with  matters  related  to  direct  examination  are  properly  admis- 
sible in  cross-examination ;  Gutterson  v.  Morse,  58  N.  H.  166,  holding  range 
of  <At)3s-examination  in  attacking  character  of  a  witness  is  r^n^lated  by 
discretion  of  the  court ;  Klein  v.  Russell,  19  Wall.  463,  22  L.  Ed.  124,  up- 
holding examination  of  witness  in  patent  case;  Clary  v.  Hardee ville  Brick 
Co.,  100  Fed.  919,  permitting  defendant  to  question  hostile  witness  with 
latitude  of  cross-examination  to  lay  foundation  for  Contradiction. 

Limiting  cross-examination  of  witness  to  scope  of  direct  examination. 
Note,  17  Ann.  Oaa.  22. 

Order  and  times  of  introducing   evidence  are  within  discretion  of  trial 
court,  witlL  which  Supreme  Court  should  not  interfere. 

Approved  in  Atchison  etc.  Ry,  Co.  v.  Phipps,  125  Fed.  481,  60  C.  C.  A. 
314,  holding  admission  in  rebuttal  of  testimony  which  is  properly  rebuttal 
is  not  reversible  error  because  other  evidence  of  same  character  was  in- 
troduced in  chief;  Goldsby  v.  United  States,  160  U.  S.  74,  40  L.  Ed.  345, 
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16  Sup.  Ct.  218,  holding  allowance  or  refpeal  of  trial  court  to  summon 
witness  iix  defendant  in  criminal  case  at  expense  of  United  States,  not 
reviewable  in  Supreme  Court;  Higley  v.  Gilmer,  3  Mont.  438,  holding  that 
it  did  not  appear  that  court  abused  its  discretion  in  directing  the  order  of 
proof. 

Deeds — Substitute  conveyances.    Note,  44  L.  B.  A.  (N.  S.)  851. 

1  Black,  227-252,  17  L.  Ed.  76,  UNITED  STATES  T.  KNKkBTS  ABMB. 

Vacant  lands  in  Callfomla  belonged  to  supreme  government,  and  the 
laws  for  the  disposition  of  the  same  emanated  from  that  source. 

Approved  in  United  States  v.  Castillero,  2  Black,  163, 17  L.  Ed.  878,  since 
general  rules  were  not  complied  with,  there  was  no  grant. 

Complete  ezpediente  consists  of  petition  with  a  disefio,  an  order  of  refer- 
ence, an  inf  orme  by  the  proper  officer,  a  decree  of  concession,  a  tltulo,  and  a 
copy  of  the  grant. 

Approved  in  United  States  v.  Elder,  177  U.  S.  112,  44  L.  Ed.  693,  20 
Sup.  Ct.  540,  holding  indorsement  by  Qovemor  on  petition,  directing  dis- 
trict prefect  to  ascertain  whether  land  applied  for  had  an  owner  and  to 
cause  delivery  to  be  made,  does  not  constitute  a  grant;  United  States  v. 
Moreno,  1  Wall.  404,  17  L.  Ed.  635,  holding  that  record  presented  every 
link  in  the  chain  of  a  perfect  expediente;  dissenting  opinion  in  Homsby 
v.'  United  States,  10  Wall.  244  ,  19  L.  Ed.  905,  majority  confirming  claim. 

Claim  ca^mot  be  confirmed  without  record  evidence. 
Approved  in  United  States  v.  Ortiz,  176  U.  S.  427,  447,  448,  44  L.  Ed.  581, 
539,  20  Sup.  Ct.  468,  476,  determining  invalidity  of  Sierra  Mosca  grant  in 
New  Mexico;  Hays  v.  United  States,  175  U.  S.  258,  44  L.  Ed.  164,  20  Sup. 
€t.  83,  holding  document  purporting  to  be  grant  by  alcalde  but  making 
no  reference  to  gubernatorial  grant  or  of  any  of  requisite  formalities  to 
valid  grant  is  insufficient,  together  with  oral  evidence  of  grant  of  which 
there  is  no  record,  to  show  valid  grant;  Romero  v.  United  States,  1  WaH. 
745,  17  L.  Ed.  683,  refusing  to  confirm  claim,  though  parol  evidence  of 
grant  is  so  strong,  that  independently  of  the  fact  that  archives  show  no 
grant,  the  conclusion  might  be  that  a  grant  had  issued ;  Berreyesa  v.  United 
States,  154  U.  S.  623,  23  L.  Ed.  914,  14  Sup.  Ct.  1179,  deciding  adversely 
to  claim  under  an  unrecorded  grant ;  as  also  in  Bouldin  v.  Phelps,  12  Sawy. 
327,  30  Fed.  569,  holding  same ;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642, 
holding  that  survey  must  be  returned  and  filed  in  order  to  make  grant 
valid;  Davis  v.  California  Powder- Works,  84  Cal.  623,  24  Pac.  389,  refusing 
to  disturb  decree  against  genuineness  of  grant,  where  there  was  no  record, 
and  oral  testimony  was  of  a  suspicious  character;  Roland  v.  United  States, 
7  Wall.  747,  19  L.  Ed.  185,  holding  grant  insufficient  on  the  archive  papers, 
not  helped  by  papers  produced  by  oUimant. 
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1  Black,  253-261,  17  L.  Ed.  68,  BOOEB8  t.  liAW. 

Oondition  tkat  legadei  shall  be  Toid  if  legateei  shall  make  any  claim  upon 
the  eAkte  is  lawful,  and,  If  accepted,  it  must  he  taken  cun  onere. 

Approved  in  Moran  v.  Moran,  144  Iowa,  464,  80  L.  B.  A.  (N.  8.)  898, 
123  N.  W,  206,  provision  in  will  that  contesting  legatee  should  forfeit 
legacy  was  valid  both  as  to  real  and  personal  property;  Carpenter  v* 
Strange,  141  U.  S.  104,  86  L.  Ed.  647,  11  Sup.  Ct.  965,  Ai^endo. 

Distinguished  in  dissenting  opinion  in  Moran  v.  Moran,  144  Iowa,  474, 
^  L.  R.  A.  (N.  S.)  898,  123  N.  W.  210,  majority  upholding  provision 
^  will  that  contesting  legatee  should  forfeit  legacy. 

\  Conditions  in  will  preventing  legatee  from  contesting  same  upon  pain 

\  ^      of  forfeiture.    Note,  60  Am.  Dec.  114. 

Validity  of  condition  in  will  for  forfeiture  of  gift  in  case  of  contest. 
Note,  Ann.  Oas.  1913E,  1299. 

i   BUtek,  262-266,   17  I..  Ed.  61,  ATTOBNEY-OENEBAL  OF  MA8SA0HU- 
aiSTTS  ▼.  FEDERAL  STREET  MEETHrO-HOUgE. 

^Writ  of  error — Judgments  of  State  courts  reviewable  by  United  States 
Supreme  court.    Note,  91  Am.  Dec.  197. 

^-f  ime  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  84. 

'V^hat  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court,    Note,  68  L.  B.  A.  478. 
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271-273,  17  L.  Ed.  206,  PBATT  T.  FITZHUOH. 

sine  of  matter  In  dispute  means  property  value,  which  must  be  diown 
record,  or  by  evidence  aliunde,  to  give  Jurisdiction. 

)roved  in  Campbell  v.  Waite,  180  U.  S.  636,  45  L.  Ed.  709,  21  Sup. 

50,  following  rule;  Whitney  v.  American  Shipbuilding  Co.,  197  Fed. 

"uit  brought  in  State  court  by  stockholder  for  injunction  to  compel 

■ration  to  permit  inspection  of  books  cannot  be  removed  to  Federal 

at  Court;  State  v.  Reynolds,  256  Mo.  720,  165  S.  W.  803,  quo  warranto 

solve  ten  million  dollar  corporation,  supplying  ninety-five  per  cent  of 

kC  light  in  St.  Louis,  and  subject  to  incorporation  fee  of  five  thousand 

^ia^  "Vwenty-five  dollars,  presents  controversy  involving  amount  within  ap- 

^^^ute  jurisdiction  of  Supreme  Court ;  dissenting  opinion  in  Giles  v.  Har- 

^0, 189  U.  S.  499,  47  L.  Ed.  917,  23  Sup.  Ct.  646,  majority  holding  absence 

q(  averment  in  bill  in  Circuit  Court  showing  jurisdictional  amount  was  in 

dispute  is  not  available  on  appeal  to  Supreme  Court  where  no  objection 

to  such  omission  was  made  below ;  Potts  v.  Chumasero,  92  U.  S.  361,  23 
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L.  Ed.  499^^ismissing  appeal  where  contest  was  not  for  any  right  measured 
hy  money;  as  also  in  Touitgstown  Bank  v.  Hnghes,  106  U.  S.  524,  27  L.  Ed. 
969,  1  Sup.  Ct.  490,  holding  same;  Elgin  v.  Marshall,  106  U.  S.  580,  27 
L.  Ed.  249,  1  Sup.  Ct.  486,  holding  judgment  on  interest  coupons,  detached 
from  bonds  for  less  than  five  thousand  dollars,  not  reviewable,  though  bonds 
were  for  a  larger  sum ;  Kurtz  v.  Moffitt,  115  U.  S.  496,  29  L.  Ed.  459,  6  Sup. 
Ct.  150,  holding  wjit  of  habeas  corpus  not  removable  from  State  into  Cir- 
cuit Court ;  Withers  v.  John  Hopkins  Place  Sav.  Bank,  104  Ga.  94,  30  S.  E. 
768,  holding  case  involved  the  jurisdictional  amount ;  Gartside  v.  Gartside, 
42  Mo.  App.  514,  holding  it  is  not  essential  to  jurisdiction  that  the  recovery 
of  money  or  property  in  excess  of  limit  should  be  the  direct  object  of  the 
suit;  Dryden  v.  Swinbum,  15  W.  Va.  250,  holding  decision  reviewable, 
since  record  showed  office  contested  was  of  greater  value  than  one  hundred 
dollars. 

1  Black,  27&-283,  17  I..  Ed.  207,  MOFFITT  ▼.  QABB, 

Surrender  of  patent  to  commissioner  under  act  of  1836  eztingulshes  the 
patent;  and  this  is  a  good  defense  to  an  action  against  an  infringer  com- 
menced before  such  surrender. 

Approved  in  Coffield  v.  Fletcher  Mfg.  Co.,  167  Fed.  323,  324,  325,  93 
C.  C.  A.  25,  patentee  alleging  insufficiency  of  specifications  in  application 
for  reissue  is  estopped  from  claiming  specification  is  sufficient  in  pending 
suit  for  infringement;  Lattig  v.  Dean,  25  App.  D.  C.  596,  where  pending 
interference  suit  reissue  of  patent  extinguished  original  patent,  subsequent 
award  of  priority  by  examiner  of  interferences  and  its  affirmation  were 
void;  Reedy  v.  Scott,  23  Wall.  364,  23  L.  Ed.  109,  where  there  has  been  a 
surrender  and  reissue,  and  patentee  has  proceeded  by  a  supplemental  bill, 
and  proofs  have  been  taken,  all  objections  to  irregularity  are  waived ;  Peck 
V.  Collins,  103  U.  S.  663,  26  L.  Ed.  513,  holding  letters  patent  surrendercd. 
in  1866,  absolutely  void;  Meyer  v.  Pritchard,  131  U.  S.  ccix,  23  L.  Ed.  961, 
holding,  if  letters  patent  are  surrendered  after  appeal,  no  substantial  con- 
troversy remains ;  Eby  v.  King,  158  U.  S.  373,  39  L.  Ed.  1021,  15  Sup.  Ct. 
974,  discussing  whether,  when  patent  reissue  of  surrendered  patent  has 
been  held  void,  patentee  may  proceed  upon  his  original  patent;  Allen  v. 
Culp,  166  U.  S.  504,  41  L.  Ed.  1094,  17  Sup.  Ct.  645,  holding  letters  patent 
surrendered  for  purpose  of  reissue  continue  valid  until  reissue  takes  place ; 
Fry  V.  Quinlan,  13  Blatchf.  205,  Fed.  Cas.  5140,  denying  motion  to  file 
supplemental  bill,  after  a  surrender  of  patent  and  reissue;  Buckner  v. 
Street,  1  Dill.  254,  Fed.  Cas.  2098,  holding  right  of  action  on  slave  contracts 
lost  by  the  thirteenth  amendment ;  Burrell  v.  Hackley,  35  Fed.  834,  holding 
party  surrendering  patent  for  reissue  cannot  maintain  action  pending  deci- 
sion of  commissioner;  Rein  v.  Clayton,  37  Fed.  358,  3  L.  R.  A.  80,  holding 
equity  cannot  enjoin  infringement  of  an  invention  before  patent  has  been 
issued;  McCormick  Harvesting  Machine  Co.  v.  Aultman,  Miller  ft  Co.,  69 
Fed.  400,  16  C.  C.  A.  259,  certifying  to  Supreme  Court,  if  application  for 
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reissue  includes  same  claims  as  old  patent,  if  examiner  rejects  some  of  such 
elaimSy  does  patentee  by  abandoning  application  for  reissue,  and  procuring 
a  return  of  original  paten^  hold  his  patent  invalidated  as  to  rejected 
claims  t 

Distinguished  in  Potter  v-Jraunsdorf ,  7  Blatchf .  Ill,  Fed.  Cas.  11,321, 
holding  extension  of  patent  to  patentee  valid,  though  there  had  been  a 
reissue  to  assignee;  Burdett  v.  Estey,  19  Blatchf. '4,  3  Fed.  568,  holding 
plaintiff  was  entitled  to  profits  for  six  months  previous  to  date  of  issuer 
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Not  cited. 
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Suit  by  or  against  corporation  in  its  corporate  name  is  suit  by  or  against 
dtisens  of  State  which  created  it. 

Approved  in  Thomas  v.  Ohio  State  University  Trustees,  195  U.  S.  210, 
214,  .49  L.  Ed.  164,  165,  25  Sup.  Ct.  24,  allegation  that  University  Trustees 
are  citizens  of  Ohio  is  insufficient  averment  t^t  they  are  Ohio  corporation 
where  statute  creating  them  construed  by  State  court  as  not  conferring 
corporate  powers;  Chicago  etc.  Ry.  Co.  v.  Stephens,  218  Fed.  539,  134 
C.  C.  A.  263,  in  action  against  railroad  company  by  citizen  of  Tennessee, 
allegation  that  railway  company  was  citizen  of  Arkansas  without  allegation 
that  corporation  was  organized  in  Arkansas,  was  insufficient  to  give  Fed- 
eral court  jurisdiction;  Wylie  Permanent  Camping  Company  v.  Lynch,  195 
Fed.  397, 115  C.  C.  A.  288,  under  statute  of  West  Virginia,  service  of  pro- 
cess on  State  auditor  for  corporation  chartered  in  West  Virginia,  but  hav- 
ing no  officers  there,  gives  court  jurisdiction;  Lee  v.  Atlantic  etc.  R.  Co., 
150  Fed.  796,  where  one  corporation  is  merged  into  another,  it  remains 
citizen  of  State  of  its  original  incorporation  for  purposes  of  Federal  juris- 
diction; Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117,  66  C.  C.  A.  179,  fact 
that  defendant  is  president  of  corporation  creates  i^  presumption  that  he 
is  citizen  of  same  State  as  corporation ;  Lathrop  v.  Union  Pac.  Ry.,  7  D.  C. 
116,  foreign  corporation  cannot  be  sued  in  this  court  when  it  has  no  place 
of  business  and  no  agent  within  district;  Lathrop  v.  Union  Pac.  Ry.  Co.,  1 
McAr.  (D.  C.)  238,  railroad  company  incorporated  in  Kansas,  in  absence 
of  express  legislation,  cannot  be  sued  in  District  of  Columbia;  Paul  v. 
Virginia,  8  Wall.  178,  19  L.  Ed.  859,  Blake  v.  McClung,  172  U.  S.  259,  43 
L.  Ed.  440,  19  Sup.  Ct.  175,  and  Pyrolusite  Manganese  Co,  v.  Ward,  73 
Ga.  492,  holding  that  a  corporation  is  not  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  States;  Germania  Fire  Ins.  Co.  v. 
Francis,  11  Wall.  216,  20  L.  Ed.  79,  a  declaration  that  corporation  created 
in  one  State  is  located  and  doing  business  in  linother  is  an  averment  that 
it  is  a  citizen  of  first  State ;  Chicago  etc.  R.  Co.  v.  Whitton,  13  Wall.  283, 
20  L.  Ed.  ^76,  Western  Union  Tel.  Co.  y.  Dickinson^  40  Ind.  445,  13  Am. 
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Rep.  296,  and  Treadway  v.  Chicago  etc.  Ry.  Co.,  21  Iowa,  358,  359,  holding, 
in  suits  in  Federal  courts,  a  corporation  is  considered  to  be  a  citizen  of 
the  State  where  created;  Tioga  R.  R.  Co.  v.  Blossburg  &  C.  R.  R.  Co.,  20 
Wall.  148,  22  L^Ed.  386,  holding  foreign  corporation  could  not  avail  itself 
of  the  statute  of  limitations,  though  lessee  of  a  railroad  in  the  State; 
Home  Ins.  Co.  v.  Morse,  20  Wall.  454,  22  L.  Ed.  369,  holding  agreement  by 
foreign  insurance  company  not  to  remove  suit  into  Federal  courts,  is  void ; 
National  Steamship  Co.  v.  Tugman,  106  U.  S.  120,  27  L.  Ed.  88,  1  Sup.  Ct. 
59,  St.  Louis  &  S.  F.  Ry.  Co.  v.  James,  161  U.  S.  558, 560, 40  L.  Ed.  807,  808, 
16  Sup.  Ct.  626,  627,  Hobbs  v.  Manhattan  Ins.  Co.,  56  Me.  420,  96  Am.  Dec 
473,  Adams  Express  Co.  v.  Trego,  35  Md.  62,  Society  v.  Vamey,  54  N.  H. 
379,  and  Rathbone  Oil  Tract  Co.  v.  Rauch,  5  W.  Va.  82,  holding  members 
of  foreign  corporation  are  presumed  to  be  citizens  of  State  where  created ; 
Memphis  etc.  R.  R.  Co.  v.  Alabama,  107  U.  S.  585,  27  L.  Ed.  .520,  2  Sup. 
Ct.  436,  holding  railroad  made  an  Alabama  corporation,  although  previously 
incorporated  in  another  State,  cannot  remove  into  Circuit  Court  a  suit 
brought  by  a  citizen  of  Alabama;  Nashua  R.  RT Co.  v.  Lowell  R.  R.  Co., 
136  U,  S.  380,  34  L.  Ed.  370,  10  Sup.  Ct.  1010,  holding  that  corporation's 
union  with  corporation  of  same  name,  organized  in  another  State,  did  not 
extinguish  its  character  as  a  citizen  of  first  State;  Shaw  v.  Quincy  Min. ' 
Co.,  145  U.  S.  451,  86  L.  Ed.  772,  12  Sup.  Ct.  938,  holding  that  corporation 
incorporated  in  one  State  cannot  be  compelled  to  answer  in  Circuit  Con)*t 
held  in  another  State,  in  which  its  usual  place  of  business  is,  to  suit  by 
citizen  of  a  different  State;  St.  Louis  etc.  R.  R.  Co.  v.  Indianapolis  etc. 
R.  R.  Co.,  9  Biss.  148,  150,  154,  Fed.  Cas.  12,237,  consolidation  of  corpora- 
tions created  by  different  States,  will  not  prevent  one  company  bringing 
suit  in  Federal  court  against  the  other;  Terry  v.  Imperial  Fire  Ins.  Co., 
,3  Dill.  409,  Fed.  Cas.  13,838,  holding  corporation  created  by  laws  of  Great 
Britain  to  be  an  alien;  Maltz  v.  American  Express  Co.,  1  Flipp.  612,  Fed. 
Cas.  9002,  holding  that  joint-stock  company  is  to  be  regarded  as  a  citizen 
of  State  where  organized;  Knott  v.  Southern  Life  Ins.  Co.,  2  Woods,  481, 
Fed.  Cas.  7894,  and  Williams  v.  Empire  Transp.  Co.,  29  Fed.  Cas.  1363, 
holding  that  a  foreign  corporation  may  be  "found"  in  a  State  other  than 
where  created;  McCabe  v.  Illinois  Cent.  R.  Co.,  4  McCrary,  497,  13  Fed.' 
831,  holding  foreign  corporation  which  can  sue  or  be  sued  is  not  a  non* 
resident,  but  may  set  up  the  statute  of  limitations;  Orange  Nat.  Bank  v. 
Traver,  7  Sawy.  213,  7  Fed.  149,  holding  corporation  organized  under 
national  banking  act  to  be  a  citizen  of  the  United  States ;  Dundee  Mtg.  etc. 
Co.  V.  School  District,  10  Sawy.  71,  21  Fed.  152,  holding  ijorporation  formed 
under  laws  of  Great  Britain  is  a  subject  thereof;  Hatch  v.  Chicago  etc. 
R.  R.  Co.,  6  Blatchf.  112,  Fed.  Cas.  6204,  holding  foreign  corporation,  by 
having  an  office  in  another  State,  does  not  lose  privilege  of  having  its 
members  regarded  as  citizens  of  creating  State;  Manufacturers'  National 
Bank  v.  Baack,  8  Blatchf.  139,  2  Abb.  (U.  S.)  235,  Fed.  Cas.  9052,  holding 
presumption  is  that  members  of  corporation  created  by  United  States  are 
citizens  of  State  where  located;  Dinsmore  v.  Philadelphia  etc.  R.  R.  Co.,  7 
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^ed.  Gas.  728,  dismissing  bill  for  want  of  jurisdiction;  Fonda  v.  British- 
"^erican  Assor.  Co.,  9  Fed.  Cas.  354,  and  SchoUenberger  v.  Forty-five  Foreign 
Jiis.  Cos.,  21  Fed.  Cas.  725,  holding  resolution  of  foreign  corporation  authoriz- 
^^  agent  to  acknowledge  service  amounts  to  an  agreement  for  a  constructive 
Pi^esence  within  the  State;  Kerp  v.  Michigan  L.  S.  R.  Co.,  14  Fed.  Cas. 
^83,  holding  foreign  corporation  appearing,  waives  exemption  from  juris- 
*ction;  Pacific  R.  R.  Co.  v.  Missouri  Pac.  Ry.  Co.,  5  McCrary,  375,  23 
^ed.  566,  holding  that  corporation  for  jurisdictional  purposes  is  a  citizen 
^^  State  where  created,  though^ all  its  business  be  transacted  elsewhere; 
^ambrino  v.  Galveston  etc.  Ry.  Co.,  38  Fed.  451,  holding  suit  maintainable 
'fl    district  where  corporation  had  a  branch  office;  Paul  v.  Baltimore  & 
P'    etc.  R.  Co.,  44  Fed.  ,513,  suit  against  consolidated  corporation  brouyht 
^^    State  where  one  of  the  corporations  was  created,  cannot  be  removed^ 
^ong-h  consolidation  was  had  under  laws  of  the  other  State;  Amsden  v. 
ox--^^?-ich  Union  Fire  Ins.  Soc,  44  Fed.  517,  and  Knorr  v.  Home  Ins.  Co., 
"*^Vis.  149,  3  Am.  Rep.  29,  holding  appointment  by  foreign  corporation 
S'cnt,  upon  whom  process  may  be  served,  does  not  constitute  it  a  resi- 
S    Lonergan  v.  Illinois  Cent.  R.  Co.,  55  Fed.  551,  and  American  Sugar- 
do.  V.  Johnson,  60  Fed.  509,  9  C.  C.  A.  110,  holding  allegatien  that  a 
►o-ation  is  a  citizen  of  a  given  State  insufficient;  City  of  Tsleta  v. 
L,  67  Fed.  7,  and  Tunstall  v.  Parish  of  Madison,  30  La.  Ann.  475, 
^^:ng  municipality  to  be  citizen  of  State  creating  it;  Central  Trust  Co. 
«ttano<^a  etc.  R.  Co.,  68  Fed.  694,  holding  foreign  railroad  company 
"^^^bject  to  garnishment,  though  its  line  ertends  into  the  State,  and  it 
^^  ^S^bject  to  suit  by  process  on  its  agents;  HoUingsworth  v.  Southern  Ry. 
^1^.,  86  Fed.  356,  and  Taylor  v.  Illinois  Cent.  R.  Co.,  89  Fed.  120,  holding 
foreign  corporation,  by  complying  with  statute  prescribing  act  necessary 
to  authorize  it  to  transact  business,  does  not  become  a  citizen;  Wood 
Hydraulic  etc.  Min.  Co.  v.  King,  45  Ga.  40,  holding  that  agents  of  cor- 
poration may  bind  by  contracts  made  in  other  States;  Carroll  v.  East  St. 
Louis,  67  111.  570,  16  Am.  Rep.  634,  holding  foreign  corporation  could  not 
pnichase  and  hold  lands  in  this  State ;  Aspinwall  v.  Ohio  &  M.  R.  Co.,  20 
Ind.  497,  83  Am.  Dea  388,  holding  that  corporation  could  not  change  its 
domicile;  Elston  v.  Pig^ott,  94  Ind.  23,  holding  that  foreign  corporation 
conld  purchase  at  judicial  sale  on  judgment  rendered  in  its  favor;  Dodge 
V.  Council  Bluffs,  57  Iowa,  564, 10  N.  W.  887,  where  municipality  contracts 
with  a  foreign  corporation,  for  waterworks,  latter  may  condemn  private 
property ;  Wall  v.  Chicago  &  N.  W.  Ry.  Co.,  69  Iowa,  499,  29  N.  W.  427, 
holding  foreign  corporation  doing  business  here  may  rely  upon  statute  of 
limitations;  Land  Grant  Ry.  Co.  v.  Commrs.,  6  Kan.  256,  holding  that  cor- 
poration has  no  l^al  existence  outside  the  State  where  created;  Phoenix 
Ins.  Co.  V.  Conunonwealth,  5  Bush,   73,  holding  constitutional,  tax  on 
premiums  received  in  this  State  by  foreign  insurance  companies ;  Moody  v. 
Shaw,  173  Mass.  376,  53  N.  E.  891,  holding  that  legatee  of  stock  in  railroiid 
holding  charter  from  New  York  and  Massachui^etts,  may  be  required  to 
pay  inheritance  tax  of  latter;  Chicago  etc.  Ry.  Co.  v.  Auditor-General^  53 
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Mich.  92,  18  N.  W.  592,  holding  that  consolidated  company  stands  in  each 
State  in  place  of  organized  corporation ;  Home  v.  Boston  &  M.  R.  R.  Co., 
62  N.  H.  455,  holding  railroad  chartered  by  several  States  can  be  sued  in 
court  of  either  State  by  a  citizen  thereof;  Stevens  v.  Phoenix  Ins.  Co.,  41 
N.  Y.  153,  holding  foreign  fire  insurance  company  doing  business  here,  en 
being  sued  in  our  courts,  may  remove  cause  to  Federal  tribunals;  Buffalo 
etc.  R.  R.  Co.  V.  Supervisors,  48  N.  Y.  102,  holding  railroad,  for  purposes 
of  taxation,  is  a  resident  of  every  county  through  which  it  passes;  Cooke 
V.  State  Nat.  Bank,  52  N.  Y.  110,  11  Am,  Bep.  676,  holding  association 
formed  under  national  currency  act,  a  citizen  of  State  where  located; 
Baltimore  &  0.  R.  R.  Co.  v.  Cary,  28  Ohio  St.  212,  holding  foreign  railroad, 
by  leasing  and  operating  line  of  domestic  corporation,  does  not  become  a 
citizen  of  such  State  (see  dissenting  opinion,  pp.  218,  230) ;  Allegheny 
County  V.  Cleveland  &  P.  R.  R.  Co.,  51  Pa.  St.  231,  88  Am.  Dec.  579, 
Atwood  V.  Shenandoah  Valley  Co.,  85  Va.  989,  9  S.  E.  756,  holding  cor- 
poration created  by  two  States  is  a  citizen  of  each;  South  Nashville  St. 
R.  R.  Co.^  V.  Morrow,  87  Tenn.  428,  2  L.  R.  A.  860,  11  S.  W.  353,  holding 
situs  of  shares  of  stock  may  be  fixed  by  statute,  for  purposes  of  taxation, 
at  place  :where  corporation  is  located ;  Larson  v.  Aultman  &  Taylor  Co.,  86 
Wis.  284,  39  Am-  St  Bep.  894,  56  N.  W.  916,  holding  foreign  corporation 
to  be  a  person  "out  of  this  State,"  within  the  meaning  of  the  statute  of 
limitations;  Pond  v.  Vermont  etc.  R.  R.,  12  Blatchf.  290,  Fed.  Cas.  11,265, 
arguendo;  dissenting  opinion  in  St.  Louis  &  S.  F.  Ry.  Co.  v.  James,  161 
U.  S.  567,  568,  569,  40  L.  Ed.  810,  811,  16  Sup.  Ct.  629,  630,  majority  hold- 
ing provisionr  in  Arkansas  statute,  that  if  corporation  leasing  railroad  there 
files  copy  of  articles  of  incorporation,  it  becomes  a  corporation  of  that 
State,  does  not  make  it  a  citizen  of  said  State;  Peacock  Hunt  &  West  Co. 
V.  Williams,  110  Fed.  916,  arguendo. 

Distinguished  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  177  U.  S.  456, 
44  L.  Ed.  845,  20  Sup.  Ct.  693,  holding  citizenship  of  members  of  Penn- 
sylvania limited  partnership  must  be  alleged  in  Federal  suit  by  partnership 
where  jurisdiction  depends  on  citizenship;  Hanchett  v.  Blair,  100  Fed.  822, 
holding  there  is  no  presumption  that  individual  suing  corporation  is  citizen 
of  same  State  as  corporation  because  he  is  stockholder;  Case  of  Sewing 
Machine  Co.,  18  Wall.  575,  12  Am.  Rep.  546,  21  L.  Ed.  919,  where  plaintiff 
and  a  third  defendant  are  citizens  of  same  State,  case  is  not  removable; 
United  States  v.  Southern  Pacific  R.  Co.,  49  Fed.  302,  holding  that  railroad 
or  telegraph  company  is  an  '^inhabitant*'  of  any  State  where  it  operates 
its  lines  and  maintains  offices;  Carnegie  Phipps  &  Co.  v.  Hulbert,  53 
Fed.  11,  3  C.  C.  A.  391,  holding  limited  partnership  must  aver  proper  citizen- 
ship of  partners;  Mfurtin  v.  Mobile  &  0.  R.  R.  Co.,  7  Bush,  122,  holding 
foreign  corporation  may  e»^rcise  powers  conferred  by  own  legislature. 

m 

Where  one  State  has  made  corporation  of  another  State  corporation  of 
its  own,  the  two  are,  nev^^eless,  distinct  entitles,  citixens  of  the  respective 
States  in  which  they  are  incorporated. 
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Approved  in  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  195,  following  rule ; 
United  States  v.  Milwaukee  etc.  Transit  Co.,  142  Fed.  254,  applying  rule 
in  suit  under  Elkins  act  of  1903,  to  enjoin  rebating  where  officers  of  brew- 
ery owning  majority  of  ^  stock  organized  transit  company  which  made 
shipping  contracts  for  brewery  on  commission  paid  by  carriers;  Western 
Union  Tel.  Co.  v.  Pittsburg  etc.  Ry.  Co.,  137  Fed.  437,  applying  rule  in  bill 
against  consolidated  railroad  for  specific  performance  of  right  of  way 
contract  between  telegraph  company  and  constituent  railroads;  Gh)odwin 
V.  licw  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed.  361,  holding  where  railroad  . 

is  incorporated  in  two  States  it  cannot  be  sued  in  Circuit  Court  in  one 
State  by  citizen  thereof;  Russell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  454,  457, 
75  S.  W.  727,  728,  foreign  corporation  complying  with  acts  1899,  p.  43, 
c.  34,  became  domestic  with  right  to  exercise  eminent  domain ;  Washington 
etc.  R.  Co.  y.  Martin,  7  D.  C.  123,  Alexandria  and  Washington  Railroad 
Company,  incorporated  in  Virginia,  though  same  in  name  as  company 
incorporated  by  act  of  Congress,  is  another  and  distinct  company;  Mackay 
v.  New  York  etc.  R.  Co.,  82  Conn.  84,  24  L.  B.  A.  (N.  S.)  768,  72  AtL 
587,  State  may  grant  incorporation  to  corporation  of  another  State,  and 
also  to  corporation  composed  of  different  corporations  chartered  by  dif- 
ferent States,  and  such  consolidated  corporation  is  corporation  of  each 
State  authorizing  consolidation;  Carolina  Coal  etc.  Co.  v.  Southern  Ry. 
Co.,  144  N.  C.  739,  745,  57  S.  E.  446,  448,  foreign  corporation  buying  rail- 
road in  North  Carolina  at  mortgage  sale  becomes  new  domestic  corporation 
subject  to  jurisdiction  of  State  courts;  Debman  v.   Southern  Bell  Tel.  * 

etc.  Co.,  126  N.  C.  842,  844,  845,  36  S.  E.  273,  274,  holding  where  foreig^ 
corporation  becomes  domesticated  it  cannot  remove  to  Federal  courts  suit 
by  citizen  of  State,  on  ground  of  diversity  of  citizenship;  Derry  Council 
V.  State  Council,  197  Pa.  St.  416,  47  Atl.  208,  holding  Pennsylvania  benefit 
association  having  subordinate  councils  in  other  States  may  levy  per  capita 
tax  on  members  at  corporate  meeting  held  outside  of  Pennsylvania ;  Calvert 
V.  Railway  Co.,  64  S.  C.  154,  155,  41  S.  E.  968,  969,  holding  foreign  railroad 
compl3dng  with  statute  as  to  foreign  corporations  becoming  domestic  may 
f  remove  to  Federal  court,  on  ground  of  citizenship,  a  suit  brought  by  citizen 
of  this  State;  Stonega  Coke  &  Coal  Co.  v.  Southern  Steel  Co.,  123  Tenn. 
446,  447,  31  L.  B.  A.  (N.  S.)  278, 131  S.  W.  992,  993,  legislature  has  power 
to  make  corporation  organized  under  laws  of  another  State  corporation 
of  this  State  in  regard  to  properly  and  acts  within  its  jurisdiction;  Balti- 
more etc.  R.  R.  Co.  V.  Allen,  58  W.  Va.  398, 112  Am.  St.  Bep.  985,  3  L.  B.  A. 
(K.  S.)  608,  52  S.  E.  469,  railroads  chartered  by  other  States,  but  oper- 
ating roads  here  have  status  of  residents,  and  may  be  garnished  without 
reference  to  jurisdiction  in  which  debts  due  from  them  are  payable ;  Seattle 
Gas  etc.  Electric  Co.  v.  Citizens'  Light  etc.  Power  Co.,  123  Fed.  593, 
arguendo;  Goodlett  v.  Louisville  R.  R.  Co.,  122  U.  S.  401,  403,  30  L.  Ed. 
1231,  1232,  7  Sup.  Ct.  1255,  1256,  holding  foreign  corporation  is  not  a  cor- 
poration of  a  State  from  whom  it  has  a  license  to  construct  a  railroad; 
Blackburn  v.  Selma  etc.  R.  R.  Co.,  2  Flipp.  536,  Fed.  Cas.  1467,  when  foreign 
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charter  is  duplicated,  corporation  becomes  a  citizen  of  State  adopting; 
Copeland  v.  Memphis  etc.  R.  R.  Co.,  3  Woods,  664,  665,  666,  Fed.  Gas. 
3209,  holding  that  legislature  intended  to  create  a  new  corporation,  not 
merely  to  recognize  a  foreign  company;  Home  y.  Boston  &  M.  R.  R.  Co., 

18  Fed.  51,  and  Burger  v.  Grand  Rapids  &  I.  R.  Co.,  22  Fed.  563,  holding 
corporation  chartered  in  several  States,  a  citizen  of  each,  for  jurisdictional 
purposes;  McGregor  v.  Erie  Ry.  Co.,  35  N.  J.  L.  118,  holding  that  a  cor- 
poration in  relation  to  a  State  may  be  both  foreign  and  domestic ;  Stephen- 
son y.  Texas  &  Pacific  R.  R.  Co.,  42  Tex.  168,  holding  corporate  existelice 
of  foreign  company  was  merged  into  the  domestic  corporation  by  the  con- 
solidation; Hall  V.  Bank  of  Virginia,  14  W.  Va.  623,  624,  626,  holding  that 
Bank  of  Virginia  was  a  nonresident;  Baltimore  &  0.  R.  R.  Co.  v.  Pittsburg 
W.  &  Ky.  R.  R.  Co.,  17  W.  Va.  874,  875,  holding  railroad  may  have  an 
existence  in  more  than  one  State;  Rece  v.  Newport  News  &  M.  V.  i^o.,  32 
W.  Va.  171,  9  S.  E.  214,  holding  State,  by  legislative  declaration,  may 
make  foreign  corporations  domestic  corporations;  Eaton  &  H.  R.  Co.  v. 
Hunt,  20  Ind.  462,  holding  consolidation  extinguished  one  corporation; 
Louisville  etc*  Ry.  Co.  v.  Louigville  Trust  Co.,  174  U.  S.  562,  48  L.  Ed.  1087, 

19  Sup.  Ct.  821,  and  dissenting  opinion  in  Boston  etc  R.  Co.  v.  New  York 
etc.  R.,  13  R.  I.  279,  both  arguendo;  dissenting  opinion  in  Galveston  etc. 
Ry.  Co.  V.  Gonzales,  151  U.  S.  517,  88  L.  Ed.  256,  14  Sup.  Ct.  409,  majority 
holding  railroad  incorporated  in  Texas,  which  has  more  than  one  Federal 
district,  is  a  citizen  of  the  district  where  its  principal  offices  are;  Lehigh 
Min.  &  Mfg.  Co.  V.  Kelly,  160  U.  S.  345,  40  L.  Ed.  451.  16  Sup.  Ct.  314, 
majority  dismissing  suit  where  stockholders  of  the  one  corporation  organ- 
ized another  in  a  different  State  in  order  to  give  Federal  courts  juris- 
diction; Baltimore  etc.  R.  R.  Co.  v.  Harris,  12  Wall.  82,  20  L.  Ed.  868, 
holding  no  new  corporation  was  created  by  license  to  foreign  corporation 
to  continue  its  railroad  through  that  State;  Clark  v.  Barnard,  108  U.  S. 
452,  27  L.  Ed.  786,  2  Sup.  Ct.  886,  where  foreign  corporation  bought  railroad 
in  Rhode  Island,  whose  legislature  ratified  sale  and  authorized  new  com- 
pany to  exercise  privileges  of  old,  it  becomes,  as  respects  the  road  in  Rhode 
Island,  a  corporation  of  that  State;  Uphoff  v.  Chicago  etc.  R.  Co.,  5  Fed. 
547,  and  James  v.'  St.  Louis  &  S.  F.  Ry.,  46  Fed.  49,  if  effect  of  legis- 
lation be  to  adopt  the  corporation,  it  becomes  a  corporation  of  that  State 
for  jurisdictional  purposes;  Markwood  v.  Southern  Ry.  Co.,  65  Fed.  823, 
holding  that  corporation  was  not  adopted;  Louisville  Trust  Co.  v.  Louis- 
ville etc.  R.  Co.,  75  Fed.  447,  22  C.  C.  A.  378,  holding  Indiana  railroad 
incorporated  in  Kentucky  could  guarantee  bonds  within  State,  notwith- 
standing act  of  Indiana  requiring  petition  of  majority  of  stock;  Angier 
V.  East  Tennessee  etc.  R.  Co.,  74  Ga.  641,  holding  foreign  corporation  pur- 
chasing "rights,  privileges,  etc.,"  of  home  company  becomes  a  domestic 
corporation;  Young  v.  South  Tredegar  Iron  Co.,  85  Tenn.  197,  4  Am.  St. 
Rep.  756,  2  S.  W.  204,  holding  corporation  of  one  State  may  exercise  its 
powers  in  another,  if  permitted. 
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Distinguished  in  Barbour  v.  Paige  Hotel  Co.,  2  App.  D.  C.  182,  cor- 
poration organized  under  laws  of  foreign  jurisdiction  for  purpose  of 
engaging  in  business  exclusively  in  this  district  and  having  secretary  and 
treasurer  here  is  nonresident  corporation;  Williams  v.  Missouri  K.  &  Tex. 
Ry.  Co.,  3  Dill.  273,  274,  Fed.  Cas.  17,728,  holding  cerporation  a  citizen 
of  State  where  created,  although  it  had  purchased  a  connecting  railway 
in  another  State;  Wilmer  v.  Atlantic  etc.  Ry.  Co.,  2  Woods,  455,  f^ed.  Cas. 
17,776,  if  two  railroad  corporations,  created  by  different  States,  join  in  a 
trust  deed  to  secure  lands,  and  the  nonresident  answers  jointly,  both  will 
be  bound  by  decree. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corporations. 
Note,  69  L.  B.  A.  438. 

Corporation  organized  in  two  different  States  cannot  be  Joined  in  suit 
as  one  and  the  same  plaintiff,  nor  sue  in  the  Federal  court  a  citizen  of  either 
of  the  States  in  which  it  is  organized. 

Approved  in  Wasley  v.  Cliicago  etc.  Ry.  Co.,  147  Fed.  614,  615,  railroad 
incorporated  in  two  States  and  formed  by  consolidation  of  two  companies, 
one  of  each  State  and  consolidated  with  five^  other  companies  of  one  of 
States,  cannot  remove  suit  on  ground  of  diversity  of  citizenship;  Dodge 
V.  The  Mariposa  Co.,  1  Cal.  Unrep.  399,  averments  that  defendant  was 
incorporated  in  New  York  and  California  will  not  enable  defendant  to 
escape  judgment  upon  account  stated;  Slaton  v.  Atlantic  Coast  Line  R. 
Co.,  144  N.  C.  151,  56  S.  E.  800,  suit  by  citizen  of  State  against  foreign 
and  domestic  railroad  company  for  interference  with  easement  in  street 
cannot  be  removed  to  Federal  court  on  ground  of  diversity  of  citizenship ; 
St.  Joseph  etc.  R.  R^Co.  v.  Steele,  167  U.  S.  663,  42  L.  Ed.  817,  17  Sup. 
€t.  927,  holding  railroad  owning  line  running  through  several  States,  and 
exercising  powers  granted  by  each,  does  not  become  a  citizen  of  each; 
Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  563,  676,  43  L.  Ed. 
1087,  1092,  19  Sup.  Ct.  821,  826,  holding  Circuit  Court  for  District  of 
Kentucky  has  jurisdiction  of  suit  by  corporation  created  by  Indiana  against 
citizens  of  Kentucky,  though  plaintiff,  afterward  and  before  suit,  was 
made  a  corporation  of  Kentucky  also;  Missouri  etc.  Ry.  Co.  v.  Texas  etc. 
Ry.  Co.,  4  Woods,  365,  10  Fed.  500,  holding  act  recognizing  foreign  cor- 
poration, and  conferring  same  rights  as  were  granted  by  State  creating, 
but  not  purporting  to  create,  a  new  corporation,  does  not  make  it  a  citizen ; 
Pacific  R.  R.  Co.  v.  Missouri  Pac.  Ry.  Co.,  5  McCrary,  379,  23  Fed.  569, 
corporation  created  by  laws  of  twe  States  is  presumed  to  be  a  citizen  of 
both;  Alabama  etc.  R.  Co.  v.  Jones,  5  Bank.  Reg.  110,  1  Fed.  Cas.  280, 
holding  railroad  chartered  in  four  States  could  not  be  served  at  its  resi- 
dence in  any  one  of  these  States;  Missouri  Pac.  Ry.  Co.  v.  Meeh,  69  Fed. 
756,  757,  30  L.  B.  A.  252,  263,  16  C.  C.  A.  510,  where  corporations  of  dif- 
ferent States  are  consolidated,  within  each  State,  it  is  a  corporation  of 
that  State ;  Racine  &  M.  R.  R.  Co.  v.  Farmers '  Loan  &  T.  Co.,  49  111.  348, 
95  Am.  Dec.  508,  and  Duncan  v.  St.  Louis  etc.  R.  R.  Co.,  49  La.  Ann.  1703, 
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22  South.  925,  where  corporations  of  different  States  are  oonsolidated, 
each  continues  a  corporation  of  State  of  its  creation;  Hunt  v.  Kansas  ft 
Mo.  Bridge  Co.,  11  Kan.  434,  holding  that  Kansas  could  authorize  a  cor- 
poration to  bridge  river  separating  it  from  Missouri;  Holland  v.  Mobile 
etc.  R.  R.  Co.,  16  Lea,  418,  holding  corporation  chartered  in  two  ^States 
may  be  garnishced  here  for  wages  due  employees  residing  in  other  State; 
Baltimore  &  O.  R.  R.  Co.  v.  Pittsburg  W.  &  Ky.  R.  R.  Co.,  17  W.  Va.  868, 
869,  870,  871,  holding  railroad  may  have  an  existence  in  more  than  one 
State;  Pullan  v.  Cincinnati  etc.  R.  R.  Co.,  4  Biss.  40,  Fed.  Cas.  11,461, 
Board  of  Commrs.  of  Tippecanoe  County  v.  Lafayette  etc.  R.  R.  Co.,  50 
Ind.  107,  and  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  New  York 
etc.  R.  R.  Co.,  13  R.  I.  274,  all  arguendo. 

Denied  in  Copeland  v.  Railroad,  3  Woods,  658,  Fed.  Cas.  3209,  holding 
several  States  may  unite  in  creating  the  same  corporation. 

Service  of  process  on  foreign  corporations.    Note,  66  Am.  Dec.  121. 

1  Black,  298-308,  17  L.  Ed.  144,  UNITED  STATES  ▼.  NEI^IOH. 

Thongli  one  not  a  party  to  action  to  estabUsh  a  land  claim  is  not  con- 
cluded by  Judgment,  yet  if  he  deraigns  title  under  that  claim,  and  has  fur- 
nished no  new  evidence,  he  cannot  expect  the  cou^  to  change  its  advene 
ruling  respecting  It. 

Approved  in  United  States  v.  Grimes,  2  Black,.  612,  17  L.  Ed.  862,  fol- 
lowing rule. 

In  this  case  the  court  again  declined  to  accept  the  testimoiiy  of  dis- 
credited witnesses,  to  contradict  or  supply  record  evidence  of  a  grant. 

Approved  in  United  States  v.  Ortiz,  176  U.  S.  4?7,  44  L.  Ed.  531,  20 
Sup.  Ct.  468,  determining  invalidity  of  Sierra  Mosca  grant  in  New  Mexico ; 
Aomero  v.  United  States,  1  Wall.  742,  745,  17  L.  Ed.  683,  refUing  to 
confirm  title  claimed  under  Mexican  grant  in  absence  of  record  evidence. 

1  Black,  309-315,  17  L.  Ed.  67,  FABNI  v.  TESSON. 

Where  contract  is  Joint  and  not  several,  all  Uving  Joint  obUgees  mnst  be 
Joined  as  plaintiffs;  and  defendant  may  object  to  nonjoinder,  by  demurrer,  or 
in  arrest  of  Judgment  under  plea  of  general  issuer 

Approved  in  Dashley  v.  Daniel,  202  Fed.  428,  120  C.  C.  A.  532,  one 
obligee  of  supersedeas  bond,  joint  in  form,  but  creating  separate  obliga- 
tions, could  sue,  where  other  was  nonresident  and  could  not  be  found; 
United  States  v.  Churchyard,  132  Fed.  85,  action  on  government  con- 
tractor's bond  given  under  Comp.  Stats.  1901,  p.  2523,  is  within  Federal 
jurisdiction  regardless  of  citizenship  of  parties;  International  Hotel  Co. 
V.  Flynn,  238  111.  642,  15  Ann.  Gas.  1069,  87  N.  E.  857,  where  injunction 
bond  was  made  to  two  persons  jointly,  but  defeasance  provides  for  dis- 
charge by  payment  to  one,  legal  interest  is  joint,  and  both  obligees  must 
join  in  suit;  American  Live  Stock  etc.  Co.  v.  Great  Northern  Ry.  Co.,  48 
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^ 

Mont.  503,  138  Pae.  1104,  manager  of  cattle  pool  cannot  individually  sue 

earlier  for  failure  to  furnish  cars,  where  obligation  was  to  himself  and 

others  jointly;  Dana  v.  Parker,  27  Fed.  264,  since  it  does  not  appear  but 

that  other  joint  obligee  is  living,  suit  must  be  dismissed,  since  he,  as 

survivor,  would  have  right  to  sue;  Van  Orden  v.  Mayor  etc.  of  Nashville, 

67  Fed.  333,  holding  objection  of  nonjoinder  may  be  taken  advantage  of 

by  demurrer;  Davis  v.  Wannamaker,  2  Colo.  639,  holding  that  all  obligors        V 

to  pay  a  gross  sum  must  be  joined  as  plaintiffs;  Montana  Mining  Co.  v. 

St.  Louis  Min.  ^tc.  Co.,  19  Mont.  316,  317,  48  Pac.  307,  holding  that  in 

action  on  injunction  bond,  all  obligees  are  necessary  parties. 

Necessity  that  all  obligees  join  in  action  on  bond.    Note,  15  Ann.  Gas. 
'  1061,  1062. 

Covenant  is  Joint  or  several,  according  to  the  interests  of  the  parties  ap- 
pearing upon  the  face  of  the  obligation,  if  the  words  are  ciqiable  of  such  a 
construction. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Coultas,  33  111.  193,  construing 
interest  of  obligees  to  be  several ;  Peerce  v.  Athey,  4  W.  Va.  26,  27,  where 
injunction  bond  is  joint  as  to  obligees,  and  joint  and  several  as  to  obligors, 
holding  joint  judgment  may  be  rendered,  although  claims  due  obligees  may 
differ  in  amount. 

1  Black,  316-326,  17  L.  Ed.  208,  HABB3IE88  V.  UMDEBHIEiL. 

Entry  allowed  by  register  and  receiver  can  be  set  aside  by  commissioner 
because  of  ftand. 

Approved  in  Kemery  v.  Zeigler,  176  Ind.  668,  96  N.  E.  953,  married 
woman  is  not  estopped  by  covenants  of  warranty  in  deed  invalid  for  fraud ; 
Orchard  v.  Alexander,  157  U.  S.  379,  89  L.  Ed.  740,  15  Sup.  Ct.  638, 
holding  land  commissioner  may  review  judgment  of  local  officer;  Waller- 
ton  V.  Snow,  5  McCrary,  67,  15  Fed.  402,  holding  refusal  of  local  land 
officer  to  accept  purchase  money  will  not  defeat  settler's  rights;  Stimson 
Land  Co.  v.  Rawson,  62  Fed.  430,  holding  annulment  of  entry  by  executive 
officer  of  government  not  binding  upon  courts  if  supported  only  by  a  gen- 
eral conclusion  of  fraud;  Diller  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  514, 
and  Caldwell  v.  Bush,  ff  Wyo.  352,  45  Pac.  489,  both  holding  Land  Depart- 
ment may  cancel  an  entry  for  fraud,  after  a  hearing;  Qerman  Ins.  Co.  v. 
Hayden,  21  Colo.  137,  52  Am.  St.  Rep.  211,  40  Pac.  456,  holding  Land 
Department  can  deny  entry  not  made  according  to  its  rules;  Vantongeren 
v.  Heffernan,  5  Dak.  200,  38  N.  W.  62,  holding  courts  have  no  jurisdiction 
to  pass  on  conflicting  claims  until  after  patent  has  been  issued;  Swigart  ^ 
v.  Walker,  49  Kan.  104,  30  Pac.  163,  and  Judd  v.  Randall,  36  Minn.  14,  29 
N.  W.  590,  both  holding  that  land  commissioners  could  cancel  final  home- 
stead receipt  before  patent  issues;  Parsons  v.  Venzke,  4  N.  D.  457,  50 
Am.  St  Bap.  671,  61  %  W.  1037,  holding  land  commissioner  has  power  to 
cancel  entry;  Pierce  v.  Frac.e,  2  Wash.  97,  26  Pac.  196,  holding  same. 
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Distinguished  in  Smith  v.  Ewing,  11  Sawy.  62,  23  Fed.  745,  holding  cer- 
tificate of  purchase,  duly  issued  to  pre-emptor,  cannot  be  canceled  by  Land 
Department  for  alleged  fraud;  dissenting  opinion  in  Pierce  v.  Frace,  2 
Wash.  104,  26  Pac.  809,  majority  holding  that  land  commissioner  can 
cancel  entiy. 

Equity  will  refiue  to  set  aside  a  title  where  party  lias  be«i  in  poaseealon 
for  sixteen  years,  under  patent,  and  yalne  of  land  has  greatly  increased. 

Approved  in  Gibson  v.  Herriott,  55  Ark.  94,  29  Am.  St  Bep.  22,  17  S.  W. 
591,  holding  unexplained  delay  of  heirs,  permitting  improvements,  bars 
their  right  to  cancel  purchase  by  administratrix. 

Agreement  between  parties  for  a  fraudulent  entry  of  public  land  is  con- 
trary to  public  policy,  and  void;  and  where  one  party  thereto  afterward  made 
lawful  entry  and  secured  patent,  the  other  cannot  make  this  fraudulent  agree- 
ment a  basis  for  establishing  a  claim  thereto. 

Approved  in  dissenting  opinion  in  Hartman  v.  Butterfield  Lumber  Co., 
199  U.  S.  341,  50  L.  Ed.  220,  26  Sup.  Ct.  63,  majority  holding  one  holding 
under  trust  deed  from  patentee  with  knowledge  of  prior  conveyance  of 
timber  cannot  challenge  validity  of  conveyance  because  it  was  made  pur- 
suant to  agreeement  for  advance  of  money  to  pay  entry  fees. 

Distinguished  in  Purcell  v.  Lay,  84  Ala.  289,  4  South.  197,  where  part 
of  land  sold  belongs  to  United  States,  an  agreement  of  vendee  to  enter, 
provided  vendor  stood  expense  of  perfecting  title,  is  valid. 

1  Black,  32&-8S9,  17  L.  Ed.  45,  LAFUN  ▼.  HEBBIKaTOK. 
Mot  cited. 

1  Black,  339-842,  17  I..  Ed.  40,  UNITED  STATES  v.  COVHiLAND. 

Miscellaneous.  Cited  in  United  States  v.  Sutter,  27  Fed.  Gas.  1377, 
as  having  confirmed  the  grant. 

1  Black,  3«^^5,  17  L.  Ed.  50,  SIKaLETON  ▼.  TOUOHABD. 

Equitable  title  la  no  defense  to  action  of  ejectment* 
Approved  in  Bouldin  v.  Phelps,  12  Sawy.  316,  30  Fed.  661,  and  Lerma 
V.  Stevenson,  40  Fed.  369,  both  holding  in  national  courts  legal  title  pre- 
vails in  ejectment;  Petty  v.  Mays,  19  Fla.  663,  holding  same. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  B.  A.  782. 

1  Black,  346-350,  17  L.  Ed.  213,  CLAGETT  V.  KELBOUBNE. 

Association  formed  to  purchase  certain  lands  and  to  sell  them,  and  after 
all  expenses  had  been  paid  to  divide  residue,  is  a  partnership. 

Approved  in  McElroy  v.  Swope,  47  Fed.  386,  Hirbour  v.  Reeding,  3  Mont. 
22,  and  Flower  v.  Bamekoff,  20  Or.  145,  11  L.  B.  A.  164,  .26  Pac.  ^4,  aU 
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holding  partnership  to  deal  in  lands  may  be  proved  by  parol  evidence; 
Batterfield  v.  Beardsley,  .28  Mich.  421,  426,  treating  as  partners  a  joint- 
stock  association  embarked  In. a  common  undertaking  for  the  common 
profit. 

What  is  partnership  to  deal  in  realty.    Note,  5  L.  B.  A.  (N.  8.)  509. 

Keal  property  belonging  to  partaeisUp  is  treated  in  equity  as  part  of 
partnezsliip  fond. 

Approved  in  Floyd  v.  Duffy,  68  W.  Va.  349,  3S  L.  B.  A.  (N.  8.)  888,  69 
S.  £.  998,  where  one  partner  takes  legal  title  to  land  in  pursuance  of 
agreement  to  purchase  and  sell  lands  for  profit,  land  was  held  in  trust  for 
common  benefit  and  conveyance  was  not  within  statute  of  frauds;  Riddle 
V.  Whitehill,  135  U.  S.  635,  84  L.  Ed.  288,  10  Sup.  Ct.  928,  where  partner 
purchases  land  with  partnership  funds  and  takes  title  in  his  own  name, 
his  possession  is  the  possession  of  both;  Weld  v.  Johnson  Mfg.  Co.,  86  Wis. 
560,  57  N.  W.  377,  holding  that  all  partnership  debts  have  not  been  paid 
is  a  good  defense  in  action  to  recover  land. 

Distinguished  in  Starkweather  v.  Dyer,  30  App.  D.  C.  149,  in  absence  of 
proof  of  purchase  with  partnership  funds,  real  property  standing  in  names 
of  several  persons  is  held  by  them  as  joint  tenants  or  tenants  in  common, 
and  not  as  partners. 

When  realty  considered  firm  property.    Note,  27  L.  B.  A.  452. 

Judgment  creditor  of  single  partner  may  not  levy  upon  his  individual 
share,  but  the  levy  Is  upon  such  interest  as  remains  after  payment  of  partner- 
Alp  dehts  and  other  charges;  he  is  substituted  in  the  debtor's  place  and  his 
remedy  Is  an  accounting  in  equity. 

Approved  in  New  York  Commercial  Co.  v.  Francis,  101  Fed.  18,  41 
C.  C.  A.  167,  holding  individual  creditor  of  partner  who  attaches  partner- 
ship property  acquires  lien  upon  interest  of  debtor  subordinate  to  that  of 
subsequent  attaching  firm  creditors;  Young  v.  Dunn,  4  Woods,  333,  10 
Fed.  719,  where  a  parther  devised  certain  property  to  partnership,  held 
that  survivor  only  took  an  equitable  estate  in  property  so  devised ;  Daniel 
V.  Owens,  70  Ala.  301,  holding  purchaser,  under  execution,  levied  against 
one  partner,  acquires  only  his  individual  interest;  McNichol  v.  Phelps,  16 
Fed.  10,  holding  purchaser  of  partner's  interest  at  execution  sale  may  main- 
tain bill  for  a  division  and  accounting,  though  partner  could  not  have  filed 
such  bill  for  want  of  requisite  citizenship;  Kern  v.  Wyatt,  89  Va.  892,  17 
S.  £.  551,  arguendo. 

Distinguished  in  Cotilson  v.  Panhandle  Nat.  Bank,  54  Fed.  858,  4  C.  C.  A. 
616,  where  defendant  is  a  joint  owner  of  goats,  the  proper  method  of  levy 
is   to  take  possession  of  his  half. 

Levy  on  partnership  assets  of  a  writ  against  one  partner  only.    Note, 
57  Am.  St  Bep.  441. 

Partners'  rights  inter  se  in  firm  realty.    Note,  28  L.  K.  A.  86. 
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Rights  and  position  of  third  parties  in  firm  realty.    Note,  28  L.  B.  A. 

168. 
Levy  on  partnership  property  for  partner's  debt.    Note,  46  L.  B.  A. 

486,  495. 
What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  782. 

1  Black,  850-361,  17  Ii.  Ed.  216,  FABNEY  ▼.  TOWLE. 

On  error  to  State  court,  It  must  appear  that  decision  of  State  court  was 
against  the  point  raised,  and  that  attention  of  the  court  was  called  to  the 
particular  clause  of  the  Constitution  on  which  party  relied. 

Approved  in  Harding  v.  Illinois,  196  U.  S.  88,  49  L.  Ed.  897,  25  Sup.  Ct. 
176,  following  rule ;  Edwards  v.  ElHott,  21  Wall.  550,  22  L.  Ed.  490,  holding 
assignment,  that  State  court  had  held  State  statute  constitutional,  too  gen- 
eral to  give  jurisdiction;  O'Neil  v.  Vermont,  144  U.  S.  335,  36  L.  Ed.  457. 
12  Sup.  Ct.  698,  dismissing  writ  of  error,  because  record  did  not  present  a 
Federal  question ;  Columbia  Water  Power  Co.  v.  Columbia  Electric  St.  Ry. 
etc.  Co.,  172  U.  S.  488,  48  L.  Ed.  626,  19  Sup.  Ct.  252,  where  Federal  ques- 
tion appears  in  the  record  or  was  necessarily  involved,  it  need  not  be  specifi- 
cally set  up;  dissenting  opinion  in  Underwood  v.  McBeigh,  131  U.  S.  cxxii, 
Appx.,  21  L.  Ed.  954,  majority  dismissing  writ  because  it  should  have  been 
direct  to  Court  of  Appeals  of  Virginia. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  38,  35. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
qiiestion  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  68  L.  R.  A.  478. 

1  Black,  362-858,  17  L.  Ed.  91,  CBEWS  ▼.  BXTBOHAM. 

Reservation  in  treaty  with  the  Pottawatomie  Indians,  of  1832,  creatae  an 
equitable  interest  to  the  land  to  he  selected  under  treaty;  and  deed,  upon 
selection  of  land  and  issuance  of  patent,  vests  title  Jn  grantee. 

Approved  in  Mullen  v.  United  States,  224  U.  S.  457,  56  L.  Ed.  841,  32 
Sup.  Ct.  494,  heirs  to  Indian  allotment  having  homesteads  are  not  required 
to  set  apart  homestead  from  inherited  land,  and  conveyances  were  not 
subject  to  restrictions  upon  alienation  of  homesteads;  Goat  v.  United 
States,  224  U.  S.  470,  56  L.  Ed.  846,  32  Sup.  Ct.  544,  conveyances  of  sur- 
plus lands  made  by  adult  allottees,  not  of  Indian  blood,  were  valid  under 
act  removing  restrictions;  Jones  v.  Meehan,  175  U.  S.  10,  14,  16,  18,  44 
L.  Ed.  53,  86,  20  Sup.  Ct.  5,  6,  7,  holding  reservation  in  Chippewa  treaty 
of  lands  set  apart  for  chief  constituted  present  grant  of  alienable  title 
in  fee  subject  only  to  selection  and  survey ;  United  States  v.  Anderson,  225 
Fed.  827,  where  statute  provided  that  patent  to  Indian  lands  should  con- 
vey absolute  fee  simple,  deed  of  allottee  before  issuance  of  patent  conveys 
fee  to  grantee,  to  whose  benefit  subsequently  issued  patent  inures;  Chase  v. 
United  States,  222  Fed.  697,  138  C.  C.  A.  117,  treaty  with  Omaha  Indians 
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granted  to  assignees  of  land  in  severalty  inheritable  title  in  fee  simple  to 
respective  traets  subject  to  restriction  on  alienation;  Reed  v.  Welty.  197 
Fed.  423,  restrictiona  upon  alienation  did  not  apply  to  lands  allotted  to 
heirs  of  enrolled  citizen  who  died  before  receiving  allotment;  United  States 
V.  Torrey  Cedar  Co.,  164  Fed.  266,  allottee  of  Indian  land,  in  possession, 
has  equitable  title,  and  is  not  liable  for  cutting  timber,  though  no  patent 
has  been  issued ;  Conway  v.  United  States,  149  Fed.  267,  where  lands  were 
allotted  to  Ponea  squaw  and  buck  whom  she  afterward  married  and  later 
they  selected  adjoining  lieu  lands,  but  trust  patent  by  mistake  made  to 
husband  for  both  tracts,  she  was  entitled  to  half  of  land;  Vaehon  v. 
Nichols-Chisolm  Lumber  Co.,  126  Minn.  319,  148  N.  W.  292,  administrator 
of  mixed  blood  Indian  may  recover  purchase  price  of  standing  timber  sold 
to  defendant  before  patent  issued,  though  heir  delivered  timber  and  re- 
ceived consideration ;  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  304,  305.  309, 
95  Pac.  796,  798,  citizen  of  Seminole  nation  may  make  valid  conveyance  of 
allotment  after  removal  of  restrictions  on  alienation  before  patent  has 
been  issued;  Western  Inv.  Co.  v.  Tiger,  21  Okl.  636,  96  Pac.  605,  adiJt 
Creek  Indian  inheriting  fe^imple  title  to  land  nSay  alienate  same  without 
approval  of  Secretary  of  Interior  after  period  limited  for  restriction  of 
alienation  has  elapsed ;  Elwood  v.  Flannigan,  104  U.  S.  563,  26  L.  Ed.  842, 
holding  patent  issued  after  death  of  chief  inured  to  his  alienee;  United 
States  V.  Reese,  5  Dill.  409,  Fed.  Cas.  16,137,  holding  that  Congress  has 
no  constitutional  right  to  interfere  with  rights  under  treaties  except  in 
cases  purely  political;  Ash-Kum  v.  Sorin,  19  Biss.  294,  295,  297,  8  Fed. 
741,  742,  744,  where  government  agrees  to  grant  certain  land,  wife  of 
grantee  h&s  right  of  dower,  although  patent  is  not  issued  until  after 
grantee's  death ;  Meehan  v.  Jones,  70  Fed.  456,  treaty  "setting  apart  land 
for  an  individual"  vests  such  a  title  that,  upon  selection  made,  he  can  exe- 
cute s  valid  lease;  Quinney  v.  Denney,  18  Wis.  488,  holding  subsequently 
issued  patent  inured  to  grantee  of  one  to  whom  Congress  had  allotted  land ; 
Holden  v.  Joy,  17  Wall.  247,  21  L.  Ed.  585,  arguendo. 

Distinguished  in  Wallace  v.  Adams,  143  Fed.  722,  74  C.  C.  A.  540,  judg- 
ments of  citizenship  of  Choctaw  Nation,  though  final  when  rendered,  were 
reviewable  under  subsequent  acts  enacted  prior  to  allotments  of  land; 
Prentice  v.  Stearns,  113  U.  S.  446,  447,  28  L.  Ed.  1063,  5  Sup.  Ct.  553, 
where  description  in  the  deed  differed  from  that  in  patent;  Prentice  v. 
Northern  Pac.  R.  R.  Co.,  154  U.  S.  175,  38  L.  Ed.  952,  14  Sup.  Ct.  1002, 
holding  there  could  be  no  recovery,  as  neither  description  suf¥iced  to  cover 
the  lands;  Prentice  v.  Northern  Pac.  R.  R.  Co.,  43  Fed.  275,  holding  that 
deed,  being  for  a  specific  tract  could  not  be  construed  to  convey  grantor's 
interest  in  the  land  actually  patented  to  the  Indian. 

Warranty  eatops  grantor  and  his  privies,  and  binda  an  after-acquired  title. 

Approved  in  Sanders  v.  Lyon,  2  McAr.  (D.  C.)  464,  equity  refuses  to 

caneel  conveyance  of  land  where  there  was  neither  fraud  nor  warrant}^ 

and  vendor  pointed  out  means  of  knowledge  to  vendee;  Ryan  y«  United 
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States,  136  U.  Si  88/ 34  L.  EcL  455,  10  Sup.  Ct.  920,  holding,  if  one  assum- 
ing to  convey  title,  obligates  himself  to  protect  grantee,  he  cannot  assert  a 
title  acquired  afterward. 

One  holding  legal  title  may  file  bill  in  equity  to  r^eye  title  of  doods, 
and  to  restrain  a  multiplicity  of  suits. 

Approved  in  Cocke  v.  Copenhaver,  126  Fed.  148,  61  C.  C.  A.  211,  holding 
bill  to  remove  clond  from  title  to  realty  cannot  be  maintained  by  one  who 
has  neither  legal  title  nor  possession ;  Dewing  v.  Woods,  111  Fed.  577,  49 
C.  C.  A,  443,  holding  when  bill  to  remove  cloud  shows  sale  of  land  for 
delinquent  taxes.  Federal  equity  court  has  no  jurisdiction ;  Frost  v.  Spitley, 
121  U.  S.  556,  30  L.  Ed.  1012,  7  Sup.  Ct.  1131,  holding  biU  in  equity  to  quiet 
title  not  maintainable  by  one  with  equitable  title;  Dick  v.  Foraker,  155 
U.  S.  414,  39  L.  Ed.  206,  15  Sup.  Ct.  128,  holding  proceeding  for  sale  of 
lands  for  unpaid  taxes,  without  statutory  notice,  are  void;  Central  Prc. 
R.  R.  Co.  V.  Dyer,  1  Sawy.  650,  Fed.  Cas.  2552,  holding  court  had  jurisdic- 
tion to  entertain  bill  to  quiet  title ;  Errett  v.  Crane,  8  Fed.  Cas.  777,  holding 
pendency  in  State  court  -of  ejectment  against  one  cotenant  is  no  bar  to 
suit  by  another  cotenant  in  Federal  court  i^ainst  plaintiff  in  ejectment 
suit  to  quiet  title;  Harland  v.  Bankers  &  Merchants'  Tel.  Co.,  32  Fed.  308, 
holding  equity  will  not  entertain  bill  to  try  title  to  property  in  adverse 
possession,  although  seeking  relief  in  the  nature  of  removing  clouds  on  title; 
Osborne  v.  Wisconsin  Cent.  R.  Co.,  43  Fed.  827,  all  actions  involving  the 
same  issue  may  be  united  in  equity  to  avoid  multiplicity ;  Prentice  v.  Duluth 
Storage  etc.  Co.,  58  Fed.  441,  7  C.  C.  A.  293,  all  owners  similarly  situattKi 
may  become  parties  to  quiet  title;  Morse  v.  South,  80  Fed.  209,  holding 
that  Kentucky  statute  did  not  change  equity  rule  that  complainant  in  suit 
to  quiet  title  must  have  legal  title  and  possession;  Tribette  v.  Illinois  Cen- 
tral R.  R.  Co.,  70  Miss.  188,  35  Am.  St.  Rep.  644, 19  L.  R.  A.  661, 12  South. 
33,  holding  that  equity  cannot  enjoin  a  number  of  separate  actions  at  law 
where  plaintiffs  have  no  community  of  interest ;  Davis  v.  Settle,  43  W.  Va. 
37,  26  S.  E.  565,  holding  that  equity,  upon  ground  of  removal  of  cloud 
from^  title,  cannot  try  conflicting  titles  to  land,  held  adversely;  Dole  v. 
Wilson,  20  Minn.  362,  arguendo. 

Distinguished  in  Kansas  City  Southern  Ry.  Co.  v.  Quigley,  181  Fed.  196, 
198,  refusing  injunction  to  restrain  suits  against  railroad  for  breach  of 
alleged  contract  to  maintain  division  point  at  certain  place. 

Where  deed  is  duly  recorded  and  parties  are  in  possession,  this  ia  notice 
to  alL 

Effect  of  the  possession  of  real  property  as  notice.    Note,  104  Am.  St. 

Rep.  345. 
Possession  of  land  as  notice  of  title.    Note,  18  L.  B.  A.  (N.  8.)  53. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Washington  County  v. 
Williamsi  111  Fed.  815,  49  C.  C.  A.  621,  to  point  that  owners  of  separate 
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elaims  against  same  party  may  maintain  single  action  where  claims  involve 
similar  facts  and  arise  from  common  cause. 

1  Black,  358-388,  17  L.  Ed.  147,  BIOE  v.  MINNESOTA  ft  H.  W.  B.  OO. 

Boles  of  common  law  govern  in  constmlng  laws  of  Congress  or  of  a  State. 

Approved  in  Truelove  v.  Truelove,  172  Ind.  444,  189  Am-  St.  Bep.  404, 
27  L.  B.  A.  (N.  S.)  220,  86  N.  E.  1019,  surviving  legitimate  brother  of 
intestate  takes  whole  estate  and  descendants  of  illegitimate  half  brothers 
take  nothing  under  common-law  interpretation  of  statute  relating  to 
descents;  dissenting  opinion  in  Kenney  v.  Seaboard  Air  Line  R.  Co.,  107 
N.  C.  18,  82  S.  E.  970,  majority  holding  that  action  could  be  maintained, 
under  Federal  Employers'  Liability  Act,  for  death  of  illegitimate  child  for 
benefit  of  his  mother's  Intimate  children  dependent  upon  him;  United 
States  V.  Sanges,  144  U.  S.  311,  36  L.  Ed.  446,  12  Sup.  Ct.  609,  holding 
that  writ  of  error  does  not  lie  in  behalf  of  United  States  in  a  criminal 
case ;  Loring  v.  Marsh,  2  Cliff.  320,  Fed.  Cas.  8514,  holding  Federal  courts 
adopt  State  court's  construction  of  State  statute. 

Distinguished,  in  Nash  v.  Sullivan,  29  Minn.  214,  12  N.  W.  701,  holding 
that  intent  of  l^slature  cannot  be  defeated  by  appl3ring  rules  of  common 
law. 

What  powers  are  conferred  by  act  of  incorporation.    Note,  67  Asl 
Dec.  485. 

Patent,  if  void  upon  Its  face,  issued  without  authority  or  by  Stiite  or 
teaciitory,  without  title,  may  be  coUaterally  impeached. 

Approved  in  Whitney  v.  Frisbie,  6  D.  C.  269,  where  person  wrongfully 
obtains  patent  for  lan7  to  which  settler  is  entitled  under  pre-emption  laws, 
title  is  held  in  trust  for  such  settler;  dissenting  opinion  in  McCarter  v. 
Sooy  Oyster  Co.,  78  N.  J.  L.  433,  75  Atl.  226,  majority  holding  that  grant 
of  tide-lands  from  riparian  commissioners  could  not  be  collaterally  attacked 
in  ejectment  by  testimony  showing  that  grant  was  invalid  because  lands 
were  natural  oyster-beds. 

Distinguished  in  Crane  v.  Reeder,  25  Mich.  313,  holding  that  only  the 
party  injured  by  fraud  can  complain  of  it. 

In  construing  a  statute,  effect  must  be  given  to  every  part. 
Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  891,  Act 
March  3,  1891,  c.  561,  §  8,  and  Act  March  2,  1896,  c.  39,  §  1,  do  not  apply 
to  suit  to  enforce  forfeiture  of  entire  land  grant  for  breach  of  condition 
requiring  grantee  to  sell  only  to  actual  settlers,  which  may  have  occurred 
after  patents  issued;  Bergstrom  v.  Alaska  Cent.  Ry.  Co.,  3  Alaska,  433, 
Federal  act  construed  to  give  railroad  company  right  to  take  timber  from 
lands  adjacent  to  right  of  way  for  use  in  construction  of  railroad,  and 
plaintiff's  subsequent  homestead  entry  is  subject  to  this  right;  United 
States  V.  Debs,  64  Fed.  749,  and  Norfolk  &  W.  R.  R.  Co.  v.  Prindle,  82 
Va.  132,  both  following  rule. 
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Condition  in  act,  granting  lands  to  a  territory  to  aid  constmction  of  a 
railroad,  that  no  title  shall  vest  in  territory  until  twenty  continuons  miles 
of  road  be  completed,  shows  that  territory  only  acquired  a  naked  tmat  or 
power  of  disposal  in  the  lands. 

Approved  in  Mayer  v.  American  Security  etc.  Co.,  33  App.  D.  C.  396, 
where  owner  conveys  land  to  trust  company  for  use  of  university  upon 
certain  conditions,  trustee  receives  bare  legal  title,  and  equitable  estate 
remains  in  donor  until  conditions  performed;  Davis  v.  Moyles,  76  Vt.  32, 
56  Atl.  176,  grant  of  land  from  State  conveys  only  such  title  as  State 
had;  St.  Paul  etc.  R.  R.  Co.  v.  Northern  Pacific  R.  Co.,  139  U.  S.  6,  36 
L.  Ed.  79,  11  Sup.  Ct.  390,  holding  act  was-  a  grant  in  praesenti,  in  the 
nature  of  a  float,  until  route  should  be  completed,  except  as  to  sections 
specifically  reserved ;  United  States  v.  Southern  Pacific  R.  R.  Co.,  146  U.  S. 
594,  36  L.  Ed.  1097,  13  Sup.  Ct.  155,  and  Hannibal  &  St.  Jo.  R.  Co.  v. 
Smith,  41  Mo.  331,  both  holding  that  they  were  grants  in  praesenti,  which, 
when  maps  were  filed,  took  effect  by  relation,  as  of  dates  of  statutes; 
Goodfellow  V.  Muckey,  1  McCrary,  245,  Fed.  Cas.  5537,  holding  that 
Indian  title  was  but  a  right  of  occupancy  and  not  a  grant  in  praesenti; 
United  States  v.  Childers,  8  Sawy.  175,  12  Fed.  589,  holding  grant  to 
Northern  Pacific  Railway  of  odd-numbered  section,  for  construction  of 
road,  left  the  legal  title  in  the  United  States;  Northern  Pacific  R.  R.  Co. 
V.  Majors,  5  Mont.  141,  144,  2  Pac.  335,  337,  holding  title  of  company  did 
not  attach  until  route  was  designated;  Brownsville  v.  Basse,  36  Tex.  501, 
holding  that  act  passed  a  present  beneficial  interest  which  could  not  be 
destroyed  by  repealing  act. 

Distinguished  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  910,  act 
granting  land  to  railroad,  with  proviso  for  sale  to  actual  settlers  fixing 
maximum  amount  and  price,  does  not  create  trust  as  beneficiaries  and  their 
interests  are  uncertain;  Balderston  v.  Brady,  17  Idaho,  583,  107  Pac.  498, 
grant  of  sections  16  and  36  in  every  township,  or  equivalent  thereto,  to 
State  for  educational  purposes  is  grant  in  praesenti  and  passes  title  though 
lands  are  unsurveyed ;  State  v.  Whitney,  66  Wash.  478,  481,  120  Pac.  118, 
119,  grant  of  lands  to  State  for  educational  purposes  by  enabling  act  was 
present  one  and  passed  title  to  land  not  yet  surveyed;  Schulenberg^  v. 
Harriman,  21  Wall.  62,  22  L.  Ed.  556,  holding  that  act  passed  title  to  odd 
sections,  to  be  designated  afterward;  New  York  Indians  v.  United  States, 
170  U.  S.  18,  42  L.  Ed.  933,  18  Sup.  Ct.  534,  holding  that  treaty  passed 
a  present  legal  title  to  Indians;  Denny  v.  Dodson,  13  Sawy.  79,  32  Fed. 
907,  holding  congressional  grant  of  odd-numbered  sections  to  railway 
passed  present  legal  title;  Farmers'  Loan  etc.  Co.  v.  Henning,  8  Fed.  Cas. 
1047,  where  Congress  donates  lands  to  a  State  to  aid  in  building  railroads, 
there  is  a  beneficial  interest  vested;  Hutton  v.  Frisbie,  37  Cal.  497,  hold- 
ing that  Congress  has  power  of  withdrawing  land  from  pre-emption;  John- 
son V.  Ballou,  28  Mich.  383,  holding  that  grant  of  land  to  build  railroad 
divested  title  of  United  States. 

Effect  of  repeal  of  statute.    Note,  12  Am.  Dec  481. 
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Privileges  granted  to  a  corporation  are  to  be  constmed  strictly  against 
the  corporation  and  in  favor  of  tlie  pnbUc. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  35,  50  L.  Ed. 
359,  26  Sup.  Ct.  22^  municipal  grant  of  waterworks  franchise  does  not 
impliedly  divest  city  of  power  to  construct  its  own  system ;  Cornell  v. 
Coyne,  192  U.  S.  431,  48  L.  Ed.  509,  24  Sup.  Ct.  386,  holding  fact  that 
quantity  of  filled  cheese  was  manufactured  expressly  for  export  does  not 
exempt  it  from  tax  imposed  by  29  Stat.  253;  United  States  v.  Michigan, 
190  U.  S.  401,  47  L.  Ed.  1111,  23  Sup.  Ct.  749,  holding  United  States  entitled 
to  surplus  from  tolls  collected  by  Michigan  from  St.  Mary's  River  canal, 
trust  by  Michigan  having  ceased  on  surrender  of  canal  to  govei^nment; 
City  of  Helena  v.  Helena  Waterworks  Co.,  122  Fed.  14,  58  C.  C.  A.  381,' 
construing  grant  of  franchise  to  water  company  with  reference  to  right 
of  city  to  construct  its  own  waterworks;  City  of  Austin  v.  Bartholomew, 
107  Fed.  353,  46  C.  C.  A.  327,  determining  liability  of  city  toward  pur- 
chaser of  waterworks,  contracts  and  privileges  of  company  with  which 
city  had  contract  for  water;  Story  v.  Woolverton,  31  Mont.  355,  78  Pac. 
590,  act  of  Congress  of  1891,  granting  to  Montana  part  of  land  of  former 
military  post  did  not  grant  right  of  use  of  water  of  stream  from  which 
government  had  taken  water  through  ditch  across  other  lands;  dissenting 
opinion  in  Jeter  v.  Vinton-Roanoke  Water  Co.,  114  Va.  786,  Ann.  Gas. 
1914C,  1029,  76  S.  E.  928,  majority  construing  charter  of  water  company 
authorizing  it  to  supply  water  to  city  and  to  town  and  to  such  persons  in 
neighborhood  thereof  as  may  desire  water,  and  to  exercise  right  of  eminent 
domain;  Holyoke  Water  Power  Co.  v.  Lyman,  15  Wall.  512,  21  L.  Ed.  137, 
after  manufacturing  corporation  had  constructed  dam,  paying  damages  to 
owners  of  fishing  rights  above,  it  may  be  required  by  legislature  to  con- 
struct a  fishway;  Leavenworth  etc.  R.  R.  Co.  v.  United  States,  92  U.  S.  740, 
741,  28  L.  Ed.  687,  638,  construing  strictly  grant  to  a  State  to  aid  in 
building  railroads;  Union  Passenger  Ry.  Co.  v.  Philadelphia,  101  U.  S.  540, 
25  L.  Ed.  915,  though  chai1;er  imported  a  contract,  the  legislature  could 
raise  the  license  fee;  Hannibal  etc.  R.  Co.  v.  Missouri  River  Packet  Co., 
125  U.  S.  271,  31  L.  Ed.  736,  8  Sup.  Ct.  880,  holding  bridge  a  little  short 
of  required  length  an  unlawful  structure;  Coosaw  Min.  Co.  v.  South  Caro- 
lina, 144  U.  S.  562,  36  L.  Ed  542, 12  Sup.  Ct.  691,  holding  that  corporation 's 
exclusive  right  was  limited  by  the  general  statute;  Groodfellow  v.  Muckey, 
1  McCrary,  243,  Fed.  Cas.  5537,  construing  grants  and  reservations  claimed 
under  Indian  treaties  strictly  against  grantee;  Camblos  v.  Philadelphia 
etc.  B.  R.  Co.,  4  Fed.  Cas.  1107,  holding  that  absence  of  limitation  in  char- 
ter did  not  enable  railroad  to  make  unreasonable  charges ;  Northern  Pacific 
R.  Co.  V.  Sanders,  46  Fed.  247,  holding  that  act  did  not  withdraw  lands 
indicated,  until  line  of  road  had  been  definitely  fixed  by  filing  a  map; 
Bartholomew  v.  Austin,  85  Fed.  364,  29  C.  C.  A.  568,  and  Rockland  Water 
Co.  V.  Camden  etc.  Water  Co.,  80  Me.  563,  1  L.  E.  A.  394,  15  Atl.  788,  both 
holding^  ordinance  granting  privilege  is  not  exclusive  unless  so  expressed; 
Swann  v.  Jenkins,  82  Ala.  482,  2  South.  137,  holding  act  of  Congress  grant- 
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ing  public  land  to  railroad  did  not  apply  to  sections  in  Alabama  within 
prescribed  distance  of  that  part  of  the  road  which  was  in  Georgia;  Mayor 
etc.  of  Macon  v.  Central  R.  Co.,  50  Ga.  622,  holding  railroad  not  exempt 
from  taxation;  President  etc.  of  Kaskaskia  v.  McClure,  167  111.  39,  47 
N.  £.  77,  holding  that  inhabitants  of  Kaskaskia  are  entitled,  as  riparian 
owners,  to  islands  formed  in  Mississippi;  Bridge  Co.  v.  Kansas  JPacific 
R.  Co.,  12  Kan.  413,  construing  grant  by  Congress;  Dennis  v.  Vicksburg 
&  S.  R.  Co.,  34  La.  Ann.  956,  holding  railroad  not  exempt  from  taxation, 
until  after  road  was  completed ;  State  v.  Helms,  136  Ind.  133,  35  N.  E.  897, 
holding  that  any  subsequent  law  affecting  the  remedy,  impairs  the  con- 
tract; Briefer  v.  German- American  Seminary,  46  Mich.  640,  10  N-  W.  51, 
holding  donation  of  government  for  buildings  could  be  used  for  general 
need  of  the  school ;  Chicago  etc.  Ry.  Co.  v.  Pf aender,  23  Minn.  222,  holding 
that  exemption  from  taxation  was  not  a  personal  privilege,  but  a  condi- 
tional grant;  Springfield  v.  Smith,  138  Mo.  655,  60  Am.  St.  Bep.  674,  87 
L.  B.  A.  448,  40  S.  W.  759,  holding  right  of  city  to  exact  license  will  not 
he  denied  unless  expressly  denied;  Atlantic  &  Pacific  R.  Co.  v.  Mingos,  7 
N.  M.  375,  34  Pac.  597,  holding  that  act  was  not  intended  to  extend  time 
within  which  company  should  complete  road;  New  York  v.  Broadway  etc 
R.  R.  Co.,  97  N.  T.  282,  holding  that  city  had  right  to  collect  highest  license 
paid  by  the  other  companies;  People  v.  Newton,  112  N.  Y.  407,  3  L.  B.  A. 
178,  19  N.  E.  835,  construing  strictly  privileges  granted  corporation ;  Hydes 
Ferry  Turnpike  Co.  v.  Davidson  Co.,  91  Tenn.  296,  18  S.  W.  627,  holding 
that  obligation  of  charter  contract  is  not  impaired  by  creating  new  roads, 
etc.,  tending  to  divert  travel;  Richmond  v.  Richmond  &  D.  R.  Co.,  21 
Gratt.  614,  holding  exemption  of  land  of  railroad  within  Richmond  did 
not  conflict  with  charter  giving  city  power  to  tax  real  estate;  dissenting 
opinion  in  Northern  Pacific  R.  Co.  v.  Barden,  46  Fed.  612,  majority  hold- 
ing provision  excluding  ''mineral  lands"  in  grant  to  railroad  applied  only 
to  ''known"  mineral  lands. 

Distinguished  in  Black  v.  Delaware  &  R.  Canal  Co.,  22  N.  J.  £q.  402, 
holding  that  statute  authorizing  corporation  to  lease  or  transfer  its  fran- 
chise does  not  require  a  strict  construction. 

Jurisdiction  of  Federal  courts  Is  derived  ftom  OonsUtutlon  and  acta  of 
Oongress  passed  In  pursuance  thereof. 

Approved  in  In  re  HoUins,  229  Fed.  351,  Federal  bankruptcy  act  makes 
district  courts  bankruptcy  courts  of  limited  jurisdiction;  Charter  Oak 
Life  Ins.  Co.  v.  Hosmer,  1  Mackey  (D.  C),  301,  court,  certifying  case 
to  general  term,  has  no  authority  to  require  defendant  to  execute  under- 
taking to  pay  intervening  rent  and  damages  caused  by  delay. 

Miscellaneous.  Cited  in  Lowry  v.  Weaver,  4  McLican,  86,  Fed.  Gas. 
8584;  Rahilly  v.  Wilson,  20  Fed.  Cas.  177;  County  of  Cass  v.  Morrison, 
28  Minn.  261,  9  N.  W.  763. 


551  WOODS  ▼.  LAWRENCE  COUNTY.       1  Black,  386-414 

1  Black,  386-414,  17  I*.  Ed.  122,  WOODS  ▼.  lAWBENCE  COXmTY. 

XJndn  PeniiBylvanla  act  of  1853,  municipalities  of  that  State  were  au- 
thorized to  issue  railroad  aid  bonds,  and  a  majority  of  the  commissioners 
might  make  the  issue. 

Approved  in  State  v.  Tomahawk  Com.  Council,  96  Wis.  84,  71  N.  W.  90, 
holding  valid,  provision  that  issuance  of  bonds  for  payment  of  subscription 
to  stock  of  railroad  may  be  accepted  by  signatures  of  a  majority  of  tax- 
I>ayers,  without  an  election. 

Sale  of  county  bonds  by  railroad,  at  a  discount,  does  not  avoid  them  in 
the  hands  of  purchaser,  although  charter  forbids  their  sale  at  less  than  par 
value. 

Approved  in  Mercer  Co.  v.  Racket,  1  Wall.  96,  17  h,  Ed.  560,  and  Rich- 
ardson V.  Lawrence  Co.,  154  U.  S.  536,  17  L.  Ed.  559,  14  Sup.  Ct  1157, 
both  following  rule ;  Grand  Chutes  v.  Winegar,  15  Wall.  372,  21  L.  Ed.  174, 
Miller  v.  Merlin,  13  Blatchf.  247,  Fed.  Cas.  9562,  Deming  v.  Houlton,  64 
Me.  262,  18  Am.  Bep.  258,  Ellsworth  v.  St.  Louis  etc.  R.  Co.,  98  N.  Y.  557, 
558,  and  Louisville  etc.  R.  Co.  v.  Tennessee,  8  Heisk.  788,  all  holding  if 
corporation  had  authority  to  issue  bonds,  it  cannot  defend  against  a  bona 
fide  purchaser  by  showing  want  of  compliance  with  for^ialities  required  by 
statute  or  fraud  of  its  agent;  Memphis  v.  Brown,  1  Flipp.  217,  Fed.  Cas. 
9415,  declaring  that  corporate  securities  under  seal,  payable  to  bearer,  are 
fully  negotiable;  Stanton  v.  Alabama  etc.  R.  Co.,  2  Woods,  512,  Fed.  Cas. 
13,296,  holding  that  certificates  issued  by  receiver, '  under  authority  of 
court,  to  borrow  money  were  not  commercial  paper;  Stanton  v.  Alabama 
etc.  R.  Co.,  2  Woods,  527,  Fed.  Cas.  13,297,  holding  railway  bonds  are 
commercial  paper  and  are  binding  upon  the  railroad  And  th&  State  by 
reason  of  its  indorsement;  Woodward  v.  Calhoun  Co.,  30  Fed.  Cas.  546, 
holding  first  election  did  not  exhaust  the  power  of  the  board  to  subscribe; 
Commissioners  v.  Rather,  48  Ala.  445,  holding  that  failure  of  commis- 
sioners to  assess  and  collect  tax  within  prescribed  time,  to  pay  interest  on 
bonds,  did  not  destroy  their  power  to  do  so;  Commrs.  of  Roads  v.  Shorter, 
50  Ga.  508,  if  paper  is  right  upon  its  face,  a  purchaser  cannot  be  charged 
with  irregularities  in  issue  of  which  he  has  had  no  notice;  New  Albany 
etc.  Plank-Road  Co.  v.  Smith,  23  Ind.  855,  holding  that  corporate  bonds, 
payable  to  bearer,  were  negotiable;  Leavenworth  Co.  v.  Miller,  7  Kan.  506, 
12  Am.  Rep.  439,  holding  that  term  ** legislative  power"  includes  power 
to  authorize  municipal  aid  to  railroad  corporations;  County  of  Beaver  v. 
Armstrong,  44  Pa.  St.  69,  holding  that  coupons  of  railroad  bonds  are 
negotiable  and  may  be  sued  on  separately;  Lynchburg  v.  Slaughter,  75 
Va.  60,  holding  bona  fide  holder  of  bonds  will  not  be  affected  if  council 
has  applied  proceeds  to  different  purpose. 

Distinguished  in  Jackson  v.  Vicksburg  etc.  R.  Co.,  2  Woods,  143,  Fed. 
Cas.  7150,  holding  that  purchaser  of  stolen  bonds  holds  subject  to  any 
defect  of  title  arising  from  manner  in  which  they  were  put  in  circulation. 


1  Black,  414-426  NOTES  ON  U.  S,  REPORTS.  652 

Coupons.    Note,  64  Am.  Dec.  480,  433. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  680. 

Miscellaneous.  Miscited  in  Younger  v.  State,  2  W.  Va.  584,  98  Am. 
Dec.  795.  Form  of  coupon  is  cited  illustratively  in  Arents  v.  Common- 
wealth, 18  Gratt.  755,  772. 

1  Black,  414-419,  17  L.  Ed.  217,  THE  SHIP  MAECELLU& 

To  obtain  reversal  of  a  Judgment  In  a  collision  case,  founded  on  issue 
of  fact  and  affirmed  in  two  courts,  appellant  must  show  some  error  in  court 
below;  raising  a  doubt  founded  on  the  number  or  credibility-  of  witnesses  is 
Insufficient. 

Approved  in  The  Juniata,  93  U.  S.  339,  23  L.  Ed.  931,  The  Richmond, 
103  U.  S.  543,  26  L.  Ed.  451,  Stuart  v.  Hayden,  169  U.  S.  14,  42  L.  Ed. 
643,  18  Sup.  Ct.  278,  Baker  v.  Smith,  1  Holmes,  85,  Fed.  Cas.  781,  and  The 
Grace  Girdler,  7  Wall.  204, 19  L.  Ed.  117,  all  refusing  to  reverse,  because  of 
difference  of  opinion  as  to  weight  of  evidence,  where  both  District  and 
Circuit  Courts  have  agreed;  Ayer  v.  The  Steamer  Glaucus,  4  Cliff.  168, 
Fed.  Cas.  683,  holding  that  facts  as  well  as  law  are  open  to  revision  in  the 
Circuit  Court;  The  Oregon,  55  Fed.  673,  5  C.  C.  A.  229,  reviewing  the 
evidence;  The  Coquitlan,  77  Fed.  748,  23  C.  C.  A.  438,  holding  act  of  18^6, 
relieving  Supreme  Court  of  necessity  of  deciding  questions  of  fact  on 
appeals  in  admiralty,  does  not  apply  to  the  Circuit  Court  of  Appeals. 

Relative  rights  and  duties  of  pilot  and  master  of  vessel.    Note,  10 
Ann.  Cas.  382. 

1  Black,  419^^6,  17  L.  Ed.  93,  OLEVELAND  ▼.  OHAHBEBIiAIN. 

Where  it  is  shown  by  affidavits  that  appellant  has  become  tbe  sole  party 
In  Interest  on  both  sides,  and  continues  appeal  in  order  to  obtain  a  decision 
affecting  third  parties,  appeal  will  be  dismissed. 

Approved  in  Hatfield  v.  King,  184  U.  S.  165,  46  L.  Ed.  483,  22  Sup.  Ct. 
478,  reversing  decree  against  persons  not  served  with  process  but  for 
whom  an  unauthorized  appearance  had  been  entered;  Tyler  v.  Judges,  179 
U.  S.  409,  45  L.  Ed.  254,  21  Sup.  Ct.  208,  holding  objection  that  Massa- 
chusetts Torrens  land  act  may  deprive  persons  of  rights  without  due  pro- 
cess of  law  cannot  be  considered  by  Supreme  Court  where  raised  by  person 
not  affected  by  particular  provision  objected  to;  Schmertz  Wire  Glass  Co. 
V.  Western  Glass  Co.,  178  Fed.  986,  where,  in  interference  proceedings, 
one  party  acquired  interest  of  other  and  fact  was  disclosed  to  court,  decree 
awarding  priority  to  complainant  cannot  be  attacked  collaterally  for  coUn- 
sion  by  infringer  of  patent;  Schmertz  Wire  Glass  Co.  v.  Western  Glass 
Co.,  178  Fed.  975,  uniting  of  adverse  interests  to  obtain  patent,  where 
fully  disclosed  to  court,  is  not  collusive,  and  does  not  render  judgment 
subject  to  collateral  attack ;  Keely  v.  Ophir  Hill  Consol.  Min.  Co.,  169  Fed. 
605,  95  C.  C.  A.  96,  where  action  at  law  and  soit  in  equity  instituted  simul- 
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taneously  were  based  on  same  question,  judgment  in  action  at  law  affirmed 
on  appeal  was  available  as  res  adjudioata  in  equity  suit  without  being 
pleaded;  Ridge  v.  Manker,  132  Fed.  601,  67  C.  C.  A.  596,  decree  against 
receiver  of  another  court  is  not  nullity  on  collateral  attack  merely  because 
record  fails  to  affirmatively  show  grant  of  leave  to  sue;  Western  Electric 
Co.  V.  Anthracite  Tel.  Co.,  100  Fed.  304,  and  Western  Electric  Co.  v.  An- 
thracite Tel.  Co.,  113  Fed.  835,  both  holding  Federal  court  will  not  hold 
itself  concluded  by  decree  entered  in  prior  suit  adjudging  validity  of 
patent,  though  such  decree  had  been  affirmed  on  appeal,  where  it  appears 
that  prior  to  hearing  cause  had  ceased  to  be  adversary;  Jacksonville  Ter- 
minal Co.  v.  State,  42  Fla.  384,  29  South.  441,  dismissing  error  to  per- 
emptory writ  of  mandamus  where  party  for  whose  benefit  mandamus  was 
awarded  purchased  all  rights  of  other  party;  Princeton  Coal  etc.  Co.  v. 
Gilmore,  170  Ind.  370,  83  N.  E.  502,  where,  pending  appeal  in  action  by 
stockholder  against  certain  directors  of  corporation,  judgment  was  released 
by  authority  of  all  stockholders  and  directors,  appeal  presents  only  moot 
question  and  should  be  dismissed;  Melton  v.  Commonwealth,  160  Ky.  664, 
L.  B.  A.  1916B,  689, 170  S.  W.  46,  physician,  knowing  party  had  not  been 
injured  in  collision  and  conspiring  with  attorneys  to  induce  party  to  be- 
lieve he  was  injured  and  to  bring  suit  was  guilty  of  obstructing  justice; 
McDaniel  v.  Hurt,  92  Miss.  198,  41  South.  381,  where,  in  suit  to  enjoin 
election  of  sheriif,  court  dissolves  injunction,  but  grants  appeal  to  decide 
principles  of  case,  appeal  will  not  be  entertained,  as  controversy  was  set- 
tled by  holding  election ;  State  v.  Standard  Oil  Co.,  218  Mo.  389,  116  S.  W. 
1022,  voluntary  withdrawal  of  corporation  from  State  does  not  determine 
question  of  formation  of  trust,  pool  or  combination  as  charged  and  does 
not  entitle  defendant  to  dismissal  of  action;  In  re  Hutton's  Estate,  92 
Mo.  App.  137,  refusing  to  dismiss  appeal  from  overruling  of  exceptions  to 
administrator's  settlement  where  administrator  afterward  made  settlement 
in  conformity  to  trial  court's  decree  and  exceptors  receipted  for  their  dis- 
tributive shares;  Carlson  v.  Helena,  38  Mont.  585,  101  Pac.'  164,  appeal 
from  judgment  overruling  demurrer  to  complaint  in  action  by  taxpayer  to 
enjoin  city  from  issuing  bonds  will  not  be  dismissed  as  collusive  or  merely 
colorable,  though  plaintiff  prefers  to  have  bond  declared  legal  and  counsel 
for  defendant  helped  prepare  complaint;  Wedekind  v.  Bell,  26  Nev.  413, 
69  Pac.  614,  dismissing  appeal  where  controversy  has  been  settled  though 
it  was  argued  and  submitted;  dissenting  opinion  in  State  v.  McQaillin, 
229  Mo.  555,  130  S.  W.  19,  majority  holding  .that  where  consolidated  rail- 
way purchases  second  judgment  against  transit  company  in  order  to  B^ing 
appeal  within  jurisdiction  of  Supreme  Court,  action  will  not  be  dismissed 
pending  investigation  of  plaintiff's  good  faith;  Moores  .v.  Moores,  36  Or. 
263,  59  Pac.  328,  dismissing  where  pending  appeal  from  decree  in  plain- 
tiff's favor  in  suit  to  quiet  title  he  obtained  final  judgment  against  defend- 
ant in  action  for  possession;  State  v.  Lambert,  52  W.  Va.  250,  43  S.  E. 
177,  dismissing  error  to  mandamus  to  place  name  on  ballot  when  pending 
writ  election  has  been  held;  Dakota  Co.  v.  Glidden,  113  U.  S.  226,  28  L.  Ed. 
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982,  5  ^up.  Ct.  430,  holding  that  a  compromise,  whereby  a  new  agreement 
is  substituted,  extinguishes  the  cause  of  action,  and  leaves  nothing  for  the 
exercise  of  appellate  jurisdiction ;  American  Wood  Paper  Co.  v.  Heft,  131 
U.  S.  xciii,  Appx.,  19  L.  Ed.  879,  permitting  a  third  party  to  intervene 
and  show  by  affidavits  that  further  prosecution  of  suit  is  collusive;  Meyer 
V.  Pritchard,  131  U.  S.  ccix,  Appx.,  23  L.  Ed.  961,  dismissing  suit  where 
letters  patent  were  surrendered  after  appeal;  Little  v.  Bowers,  134  U.  S. 
557,  33  L.  Ed.  1020,  10  Sup.  Ct.  623,  and  California  v.  San  Pablo  etc.  R. 
Co.,  149  U.  S.  314,  37  L.  Ed.  749,  13  Sup.  Ct.  878,  dismissing  writ  where 
municipal  tax  was  paid  pending  appeal;  South  Spring  Hill  Gold  Co.  v. 
Amador  Medean  Gold  Min.  Co.,  145  U.  S.  301,  36  L.  Ed.  712,  12  Sup.  Ct. 
921,  remanding  cause  for  further  proceedings;  Mills  v.  Green,  159  U.  S. 
654,  40  L.  Ed.  294,  16  Sup.  Ct.  133,  dismissing  appeal  where,,  during  its 
pendency,  an  event  occurs  rendering  relief  impossible;  Harp  v.  Abbeyville 
Inv.  &  Const.  Co.,  108  Ga.  168,  33  S.  E.  1001,  where  suit  for  administeri:ig 
assets  of  an  insolvent  corporation  became  vested  in  receiver  alone,  a 
creditor  could  sue  to  subject  its  equitable  assets  to  his  debts;  Allen  v. 
Georgia,  166  U.  S.  140,  41  L.  Ed.  950,  17  Sup.  Ct.  526,  upholding  action 
of  court  in  dismissing  writ  of  error  sued  out  by  party  convicted,  who 
has  escaped ;  American  Middlings  Purifier  Co.  v.  Vail,  15  Blatchf .  318,  Fed. 
Cas.  308,  where,  after  motion  for  preliminary  injunction  had  been  heard 
but  not  decided,  defendants  withdrew  their  opposition,  the  court  granted 
the  injunction;  Weaver  v.  Kelly,  92  Fed.  421,  34  C.  C.  A.  423,  dismissing 
suit  where  a  defendant  purchased  plaintiff's  interest ;  People  v.  Pratt,  30 
Cal.  225,  refusing  to  decide  question  not  presented  in  good  faith;  In  re 
Burdick,  162  111.  53,  44  N.  E.  414,  and  Haley  v.  Eureka  Co.  Bank,  21  Nev. 
136,  12  L.  B.  A.  818,  26  Pac.  66,  both  holding  that  collusive  suit  may  be 
dismissed  at  instance  of  a  party  or  person  in  interest  or  by  the  court; 
State  V.  McCullough,  20  Nev.  157,  18  Pac.  757,  dismissing  fictitious  contro- 
versy as  to  appointment  of  a  warden  of  State  prison;  Ward  v.  Alsup,  100 
Tenn.  740,  743,  46  S.  W.  574,  575,  holding  suit  will  be  dismissed  if  plain- 
tiff's object  is  not  for  relief,  but  to  obtain  a  decision  that  will  affect  third 
persons  litigating  same  question  in  another  court;  Franklin  v.  Peers,  95 
Va.  604,  29  S.  E.  321,  holding  that  where  controversy  is  ended,  appeal  will 
be  dismissed;  Smith  v.  Junction  Ry.  Co.,  29  Ind.  551,  receiving  affidavits 
of  third  parties  interested,  in  support  of  motion  to  dismiss  appeal,  because 
there  is  no  real  controversy ;  O'Connor  v.  Irvine,  74  Cal.  441,  16  Pac.  238, 
arguendo. 

Distinguished  in  Succession  of  Dauphin  (Choppin  v.  Dauphin),  112  La. 
134,  36  South.  298,  fact  that  judgment  signed  after  compromise  effected 
does  not  deprive  judgment  of  effect  as  res  adjudicata;  Farmers'  Loan  &  T. 
Co.  V.  Green  Bay  etc.  R.  Co.,  10  Biss.  215,  6  Fed.  112,  it  cannot  concern 
bondholders  how  service  of  process  on  a  railroad  is  obtained;  State  y. 
Philips,  97  Mo.  338,  3  L.  B.  A.  479,  10  S.  W.  857,  holding  defendant,  pend- 
ing appeal^  could  not  abate  action  by  canceling  tax  bills,  plaintiff  having 
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prosecuted  suit  in  interest  of  other  persons  similarly  situated  for  the  pur- 
pose of  obtaining  an  adjudication  upon  the  legality  of  the  tax  bills. 

Power  of  appellate  court  to  consider  evidence  not  produced  in  court 
below.    Note»  9  Ann..  Oa^ir.  95S. 

Amicus  curiae.    Note,  Ann.  Gas.  1915A,  195. 

Bringing   or    inciting    false    or    fictitious    suit    as    contempt.    Note, 
L.  R.  A.  1915B,  689. 

1  Black,  i27--131,  17  I*.  Ed.  168,  VANCE  ▼.  OAMFBEUi. 

Inventor,  suing  for  an  Infringement  of  patent  on  a  combination,  caniiot 
charge  infringement  of  part  of  his  combination;  the  combination  is  an  en- 
tirety; if  one  element  is  given  up,  the  whole  of  the  invention  falls. 

Approved  in  Stockham  v.  Duncan,  226  .Fed.  743,  patent  for  coal-washer 
Dot  infringed  where  settling  tank  omitted,  and  no  equivalent  introduced; 
Rawson  etc.  Mfg.  Co.  v.  C.  W.  Hunt  Co.,  147  Fed.  241,  77  C.  C.  A.  331, 
where  drawings  and  descriptions  of  reissue  are  identical  with  original, 
validity  of  original  not  affected  by  invalidity  of  other  claims;  0.  H.  Jewell 
Filter  Co.  v.  Jackson,  140  Fed.  344,  72  C.  C.  A.  304,  holding  claim  to 
Jewell  patent  No.  509,126,  for  improvements  in  filters  not  infringed; 
United  States  Peg  Wood  S.  etc.  L.  B.  Co.  v.  B.  F.  Sturtevant  Co.,  122  Fed. 
479,  holding  Lewis  patent  No.  609,513,  for  veneer-cutting  machine,  not 
infringed  by  machine  not  containing  its  essential  elements;  Adam  v. 
Folger,  120  Fed.  263,  56  C.  C.  A.  540,  holding  change  in  form  or  location 
of  elements  will  not  avoid  infringement  where  they  are  all  employed  to 
perform  same  function ;  Lane  v.  Levi,  21  App.  D.  C.  175,  patent  for  fur- 
niture polish  containing  coal  oil  is  not  infringed  by  composition  omitting 
that  ingredient;  Schillinger  v.  Cranford,  4  Mackey  (D.  C),  477,  patent 
for  concrete  sidewalk  not  infringed  where  sand  and  cement  used  in  inter- 
stices instead  of  tar  paper;  Gould  v.  Reese,  15  Wall.  194,  21  L.  Ed.  41, 
holding  that  introduction  of  a  newly  discovered  element,  or  one  not  known 
to  be  an  equivalent,  would  not  constitute  an  infringement;  Gill  v.  Wells, 

22  Wall.  26,  26,  31,  22  L.  Ed.  710,  711,  712,  and  Herring  v.  Nelson,  14 
Blatchf .  297,  303,  304,  Fed.  Ca^.  6424,  both  holding  reissue  invalid  where 
an  element  of  original  patent  was  omitted;  Reedy  v.  Scott,  23  Wall.  367, 

23  L.  Ed.  Ill,  following  rule;  Dunbar  v.  Myers,  94  U.  S.  202,  24  L.  Ed.  40, 
holding  where-  party  omits  one  of  the  ingredients  of  the  combination,  he 
does  not  infringe  the  patent;  as  also  in  Fuller  v.  Yentzer,  94  U.  S.  297, 

24  L.  Ed.  106,  Gage  v.  Herring,  107  U.  S.  644,  646,  27  L.  Ed.  603,  604,  2 
Sup.  Ct.  823,  824,  Sanford  v.  Merrimac  Hat  Co.,  4  Cliff.  408,  Fed.  Cas. 
12,313,  Burdett  v.  Estey,  16  Blatchf.  109,  Fed.  Cas.  2146,  Hale  v.  Stimp- 
son,  11  Fed.  Cas.  188,  Rowell  v.  Lindsay,  6  Fed.  295,  10  Biss.  223,  and 
Kennedy  v.  Solar  Refining  Co.,  69  Fed.  718,  all  holding  same;  Electric 
Signal  Co.  v.  Hall  Signal  Co.,  114  U.  S.  98,  29  L.  Ed.  99,  5  Sup.  Ct.  1076, 
holding  there  was  no  infringement  where  patents  differed  in  the  elements, 
and  in  the  functions  performed  by  them ;  McClain  v.  Ortmayer,  141  U.  S. 
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425,  35  L.  Ed.  802,  12  Sup.  Ct.  78,  holding  patentee  describing  only  a  part 
of  his  invention  is  presamed  to  have  abandoned  the  residne;  Millner  v. 
Schofield,  4  Hughes,  260,  Fed.  Gas.  9609a,  holding  that  sale  of  article 
which  may  be  used  in  other  combinations  does  not  necessarily  infringe  the 
patent   for  the  particular  combination;   Washburn   &  M.  Mfg.   Co.  v. 
Griesche,  5  McCrary,  249,  16  Fed.  671,  holding  rights  of  assignee  of  dis- 
tinct patents  are  no  greater  than  those  of  his  assignors  respectively; 
Cahart  v.  Austin,  2  Cliff.  533,  Fed.  Cas.  2288,  holding  if  reissue  differs 
from  original  patent,  it  is  void;  Crompton  v.  Belknap  Mills,  6  Fed.  Cas. 
846,  30  Fed.  Cas.  1065,  combining  two  of  the  three  elements  of  a  patent 
with  a  third  substantially  different  is  not  an  infringement;  Turrell  v. 
Spaeth,  24  Fed.  Cas.  380,  admitting  evidence  that  defendant  had  used  any 
of  the  parts  in  construction  of  articles  similar  to  patent;  Hancock  In- 
spirator Co.  V.  Jenks,  21  Fed.  915,  that  claims  for  a  combination  patent 
need  include  only  essential  elements;  Qerard  v.  Diebold  Safe  &  Lock  Co., 
48  Fed.  381,  holding  that  patent  was  foY  a  burglar-proof  "safe,"  and  not 
infringed  by  a  similar  device  in  construction  of  jail  cages;  Dudley  E. 
Jones  Co.  v.  Munger  etc.  Mfg.  Co.,  49  Fed.  65,  1  C.  C.  A.  158,  holding  that, 
patent  being  for  a  combination  of  old  elements  must  be  limited  to  the 
specific  devices  used;  Masten  v.  Hunt,  51  Fed.  219,  220,  holding  that  com- 
plainant canniTt  abandon  a  distinct  element  because  he  has  made  a  sub- 
division which  it  may  prove  was  not  "necessary  to  the  successful  working 
of  the  device";  Wheaton  v.  Norton,  70  Fed.  843,  17  C.  C.  A.  447,  where 
applicant  narrows  his   claims  in   consequence  of  objections   raised   by 
patent  office,  he  cannot,  after  patent  is  allowed,  drop  out  any  element 
which  he  was  compelled  to  include;  Engle  Sanitary  etc.  Co.  v.  City  of  El- 
wood,  73  Fed.  485,  holding  that  device  was  not  a  mechanical  equivalent, 
and  there  was  no  infringement;  Schumacher  v.  Cornell,  96  U.  S.  554,  24 
L.  Ed.  678,  Henderson  v.  Cleveland  etc.  Stove  Co.,  11  Fed.  Cas.  1080,  Giant 
Powder  Co.  v.  Safety  Nitro  Powder  Co.,  19  Fed.  512,  and  Page  Woven 
Wire  Fence  Co.  v.  Land,  49  Fed.  942,  all  arguendo;  dissenting  opinions  in 
The  Corn-Planter  Patent,  23  Wall.  245,  23  L.  Ed.  177,  majority  holding 
reissued  patent  valid;  Cochrane  v.  Deener,  94  IT.  S.  792,  24  K  Bd.  14S, 
majority  holding  that  patent  was  infringed. 

Distinguished  in  Wallace  v.  Holmes,  9  Blatchf.  75,  Fed.  Cas.  17,100, 
holding  one  selling  part  of  a  oombinatiy)n,  with  understanding  that  residae 
be  supplied  by  another,  the  whole  to  go  into  use  in  its  complete  form,  is 
liable  as  an  infringer ;  Waterbury  Brass  Co.  v.  Miller,  -9  Blatchf.  97,  Fed. 
Casf  17,254,  where  there  was  no  essential  difference  in  the  machines. 

Right  to  patent  for  new  combination  of  machines  or  processes.    Note, 
20  E.  B.  0.  158. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  0.  271. 

Right  to  make  impracticable  specification  good  by  amendment  or  dis* 
daimer.    Note,  20  £.  B.  0.  795. 
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Wbtre  defense  to  ndt  for  infringement  of  patent  on  a  combination  is 
that  only  part  of  oombinatioin  is  need,  plaintiff  cannot  show  tbat  the  nnoiipd 
part  is  of  no  yalue. 

Approved  in  Loraine  Development  Co.  v.  Qeneral  Electric  Co.,  198  Fed. 
Il3,  patent  for  arc-lamp  globe  divided  into  chambers  by  configaration  of 
wall  is  not  infringed  by  one  having  straight  walls  and  not  divided  into 
chambers;  Wright  v.  Yuengling,  155  U.  S.  52,  39  L.  Ed.  66,  15  Sup.  Ct. 
3,  where  a  piece  is  described  by  inventor  as  an  essen{ial  feature,  a  device 
disx>ensing  with  it  is  not  an  infringement;  Coolidge  v.  McCone,  2  Sawy. 
576,  Fed.  Cas.  3186,  and  Vincent  v.  Rigby,  58  Fed.  373,  both  holding  same 
as  cited  case;  Consolidated  Roller-Mill  Co.  v.  Coombs,  39  Fed.  29,  the 
prime  object  in  construing  a  patent  is  to  preserve  to  the  patentee  his 
actual  invention. 

» 

TeAeml  Court  is  bound  by  the  rules  of  evidence  prescribed  by  State  wbere 
it  is  Bitting.   . 

Approved  in  Nashua  Savings  Bank  v.  Anglo-American  Co.,  189  U.  S. 
228,  47  L.  Ed.  785,  23  Sup.  Ct.  518,  receiving  in  evidence  copies  of  acts 
of  parliament  when  produced  by  English  solicitor  in  connection  with  his 
testimony  that  copies  of  such  acts  were  issued  by  authority;  Parker  v. 
Moore,  111  Fed.  473,  applying  principle  in  suit  by  broker  for  margins 
advanced  client;  Haussknecht  v.  Claypool,  1  Black,  435,  17  L.  Ed.  172, 
Potter  V.  Third  Nat.  Bank,  102  U.  S.  165,  26  L.  Ed.  112,  Connecticut  Mut. 
Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  255,  28  L.  Ed.  710,  5  Sup.  Ct. 
122,  and  Gravelle  v.  Minneapolis  etc.  Ry.  Co.,  3  McCrary,  386,  16  Fed. 
436,  all  following  rule ;  Ryan  v.  Bindley,  1  Wall.  68,  17  L.  Ed.  660,  follow- 
ing State  rule  of  evidence,  though  opposed  to  that  of  Circuit  Court ;  Camp- 
bell V.  Haverhill,  155  U.  S.  617,  39  L.  Ed.  283,  15  Sup.  Ct.  220,  holding; 
statutes  of  limitation  of  the  several  States  apply  to  actions  at  law  for 
the  infringement  of  letters  patent;  Merrill  v.  Portland,  4  Cliff.  144,  Fed. 
Cas.  9470,  'construction  given  to  State  statute  by  highest  court  of  State 
is  obligatory  upon  Federal  court;  Loring  v.  Marsh,  2  Cliff.  319,  Fed.  Cas. 
8514,  in  the  absence  of  construction  by  State  court,  Federal  courts  them- 
selves construe  State  statute;  Brickill  v.  Baltimore,  52  Fed.  739,  sustain- 
ing a  demurrer  to  plea  of  statute  of  limitations  in  action  for  infringement 
of  patent  in  Circuit  Court,  following  authority,  although  of  the  contrary 
opinion. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Kendall,  167  Fed.  66,  16  Ann. 
Oas.  560,  93  C.  C.  A.  422,  decision  of  State  court  that  party  suing  for 
personal  injuries  may  be  compelled  by  court  to  submit  his  body  to  ex-* 
amination  of  physicians  is  not  binding  upon  Federal  court;  Brickill  v. 
City  of  Hartford,  49  Fed.  375,  holding  State  statutes  of  limitation  not 
applicable  to  actions  at  law  in  Federal  courts  for  infringement  of  patents. 

State  decisions  on  evidence  as  binding  on  Federal  cpurts.    Note,  16 
Ann.  Oas.  568.  ^ 
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Questions  of  State  law  as  to  which  State  court  decisions  must  be 
^        followed  in  actions  originating  in,  or  removed  tO|  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  449,  451. 

Certain  erldence  held  competent  and  relatiye  as  showing  state  of  art  at 
date  when  application  for  patent  was  filed. 

Approved  in  Morton  v.  Llewellyn,  164  Fed.  694,  90  C.  C.  A.  514,  de- 
fendant in  suit  for  infringement  of  patent  must  give  notice  in  answer  of 
defense  of  prior  patents  to  show  want  of  novelty  or  invention,  otherwise 
such  evidence  is  receivahle  only  to  show  state  of  art;  American  Saddle 
Co.  V.  Hogg,  1  Holmes,  135,  Fed.  Cas.  315,  Kennedy  v.  Solar  Refininj? 
Co.,  69  Fed.  719,  Eachus  v.  Broomall,  115  U.  S.  434,  29  L.  Ed.  422,  6  Sup. 
Ct.  231,  and  Grier  v.  Wilt,  120  U.  S.  429,  30  L.  Ed.  718,  7  Sup.  Ct.  729, 
admitting  prior  letters  patent  to  show  the  state  of  art. 

Miscellaneous.    Cited  in  Gerard  v.  Diehold  S.  &  L.  Co.,  61  Fed.  231, 
9  C.  C.  A.  451. 

1  Black,  431-435,  17  L.  Ed.  172,  HAUSSENEOHT  ▼.  OIiATPOOL. 

Federal  court  is  bound  hy  the  rules  of  evidence  prescribed  by  State  wheie 
it  is  Bitting;  so,  where  witness  is  competent,  under  Ohio  law.  Federal  court 
in  that  State  must  so  hold. 

Approved  in  Campbell  v.  Haverhill,  155  U.  S.  617,  39  L.  Ed.  283,  15 
Sup.  Ct.  220,  holding  statutes  of  limitation  of  the  several  States  apply  to 
actions  at  law  for  infringement  of  letters  patent;  Gravelle  v.  Minnesota 
&  St.  Louis  Ry.  Co.,  3  McCrary,  386,  16  Fed.  436,  follows  statutes  of 
Minnesota  concerning  depositions. 

State  decisions  on  evidence  as  binding  on  Federal  courts.  Note,  16 
Ann.  Oas.  568. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  action  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  451. 

Where  witness  was  erroneously  rejected  as  Incompetent,  this  ia  reversible 
error,  though  the  bill  of  exceptions  does  not  allege  the  materiality  of  his  tes- 
timony. 

Approved  in  McGinness  v.  State,  4  Wyo.  123,  31  Pac.  980,  following  rule. 

1  Black,  436-450,  17  L.  Ed.  173,  JEFFEB80K  BKAKOH  BANK  v.  SKEIXY. 

Bule  that  State  court's  constructioA  of  its  statutes  U  binding  in  Federal 
courts  does  not  apply  where  the  interpretation  and  validity  of  State  statutes 
creating  contracts  are  drawn  in  question  under  the  obligatiolli  clause. 

Approved  in  Louisiana  R.  A;  N.  Co.  v.  Behrman,  235  U.  S.  170,  59  L.  Ed. 
180,  35  Sup.  Ct.  62,  ordinance  regarding  construction  of  belt  railroad  does 
not  impair  obligation  of  former  ordinance  eonditioned  upon  event  which 
never  happened  j  J.  W.  Perry  Co.  v.  Norfolk,  220  U.  S.  479,  55  L.  Ed.  551, 
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31  Sup.  Ct.  465,  lease  of  property  belonging  to  municipality  in  which 
lessees  agree  to  pay  State  or  Federal  taxes  is  not  impaired  by  assessment 
under  power  to  tax  acquired  subsequent  to  lease;  Sullivan  v.  Texas,  207 
U.  S.  423,  52  L.  Ed.  277,  28  Sup.  Ct.  215,  where  State  of  Texas  declares 
its  willingness  to  confirm  Mexican  grants  and  survey  was  made  but  no 
patent  issued,  statute  providing  for  recovery  of  land  not  within  original 
grants  and  for  correcting  surveys  does  not  impair  obligation  of  contract; 
Rogers  v.  Alabama,  192  U.  S.  230,  48  L.  Ed.  419,  24  Sup.  Ct.  258,  holding 
Supreme  Court  on  error  to  State  court  will  review  constitutional  questions 
raised  in  motion  to  quash  indictment,  which  motion  was  stricken  out  by 
State  court;  Deposit  Bank  v.  Frankfort,  191  U.  S.  517,  48  L.  Ed.  283,  24 
Sup.  Ct.  154,  holding  where  Federal  court  has  decided  that  State  law 
under  which  taxes  were  levied  is  void  within  contract  clause  of  Constitu- 
tion, question  is  res  judicata  as  to  right  to  levy  tax  under  such  law  in 
any  year,  though  State  courts  hold  that  such  judgments  are  not  estopped 
for  taxes  for  other  years;  Wilson  v.  Standefer,  184  U.  S.  412,  46  L.  Ed. 
618,  22  Sup.  Ct.  389,  following  Texas  decisions  with  regard  to  rights  of 
purchasers  of  school  lands;  Walsh  v.  Columbus  etc.  R.  R.  Co.,  176  U.  S. 
475,  44  L.  Ed.  651,  20  Sup.  Ct.  396,  holding  State  decision  that  act  of 
Congress  gmnting  lands  to  Ohio  for  canal  construction  did  not  constitute 
contract  which  could  be  impaired  by  Ohio  act  of  May  18,  1894,  raises 
Federal  question;  Larabee  v.  Dolley,  175  Fed.  381,  bank  guaranty  law 
providing  for  payment  of  insolvent  bank's  debts  impairs  obligation  of 
contract  of  stockholder  in  bank  previously  organized;  Sunset  Tel.  &  Tel. 
Co.  V.  Pomona,  172  Fed.  836,  97  C.  C.  A.  251,  statute  authorizing  construc- 
tion of  telegraph  lines  upon  public  highway  includes  telephone  lines  under 
construction  of  State  court,  and  city  cannot  remove  poles  without  impair- 
ing ol)ligation  of  contract;  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed. 
575,  576,  California  statute  authorizing  construction  of  telegraph  lines 
upon  public  road  or  highway  does  not  include  telephone  lines,  irrespective 
of  State  court's  construction,  and  order  of  city  to  remove  telephone  poles 
from  street  does  not  impair  obligation  of  contract;  Mercantile  Trust  & 
Deposit  Co.  V.  Collins  Park  etc.  R.  R.  Co.,  99  Fed.  815,  holding  suit  to 
enjoin  city  ordinance  which  has  force  of  statute  within  contract  clause, 
on  ground  that  it  impairs  obligation  of  prior  city  contract,  raises  Federal 
question;  Bennett  v.  Nichols,  9  Ariz.  146,  80  Pac.  394,  charter  granting 
exemption  from  taxation  to  railroad  lands  is  contract  which  cannot  be 
impaired  by  subsequent  statute;  Allen  v.  Trimmer,  45  Okl.  102,  144  Pac. 
801,  State  may  tax  lands  allotted  to  freedmen  of  Chickasaw  Nation,  whefe 
Federal  exemption  was  ^^'ithout  consideration;  dissenting  opinion  in  Cor- 
coran V.  Chesapeake  etc.  Canal  Co.,  1  McAr.  (D.  C.)  373,  majority  follow- 
ing decision  of  Maryland  Court  of  Appeals  that  waiver  of  State's  lien 
is  only  in  form  of  principal  of  bonds  and  simple  interest  thereon,  and  does 
not  extend  to  interest  that  may  accrue  on  coupons;  dissenting  opinion  in 
State  v.  Cantwell,  142  N.  C.  616,  9  AiUL  Gas.  141,  8  L.  B.  A.  (N.  S.)  498. 
55  S.  £.  824,  majority  holding  that  act  exempting  firemen  from  jury  duty 
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was  not  contract  between  firemen  and  State,  which  legislature  could  not 
revoke;  Bridge  Proprietors  v.  Hoboken  Land  etc.  Co.,  1  Wall.  145,  17 
L.  Ed.  576,  decision  of  State  court,  holding  that  a  second  statute  does  not 
impair  a  contract  created  by  first,  may  be  re-examined  by  Federal  court; 
Butz  V.  Muscatine,  8  Wall.  584,  19  L.  Ed.  493,  494,  holding  remedy  given 
by  State  statute  for  enforcement  of  contracts  cannot  be  taken  away  by 
judicial  decisions  of  State  courts  construing  statute  wrongly;  Delmas  v. 
Merchants '  Ins.  Co.,  14  Wall.  668,  20  L.  Ed.  759,  holding  that  Federal  court, 
in  deciding  whether  a  contract  existed,  is  not  concluded  by  State  decisions; 
Memphis  etc.  R.  R.  Co.  v.  Qaines,  97  U.  S.  709,  24  L.  Ed.  1094,  declaring 
that  judgments  of  State  courts  should  not  be  overruled  unless  the  error 
is  manifest;  Northwestern  University  v.  People,  99  U.  S.  321,  25  L.  Ed. 
^  389,  whether  State  statute  is  a  valid  contract  is  a  question  on  which  judg- 
ment of  State  court  may  be  reviewed  by  Federal  courts ;  Wright  v.  Nagle, 
101  U.  S.  794,  25  L,  Ed.  922,  construction  by  State  court  of  statute  is  not 
conclusive  in  Federal  court  upon  the  question  whether  a  subsequent  con- 
flicting grant  impairs  the  obligation  of  a  contract ;  Louisville  etc.  R.  R.  Co. 
V.  Pahnes,  109  U.  S.  257,  27  L.  Ed.  926,  3  Sup.  Ct.  201,  Douglas  v.  Kentucky, 
168  U.  8.  501,  42  L.  Ed.  557,  18  Sup.  Ct.  203,  66  Am.  St.  Bep.  335,  and 
Chicago  etc.  R.  R.  Co.  v.  Nebraska,  170  U.  S.  68,  42  L.  Ed.  962,  18  Sap. 
Ct.  517,  all  holding  similarly ;  Davis  v.  Gray,  16  Wall.  220,  21  L.  Ed.  453, 
holding  that  Circuit  Court  may  enjoin  State  ofi&cer  from  executing  a  State 
law  which  is  unconstitutional;  Louisville  Gas.  Co.  v.  Citizens'  Gas.  Co., 
115  U.  S.  697,  29  L.  Ed.  515,  6  Sup.  Ct.  271,  holding  that  statute  created  & 
contract  on  behalf  of  State  not  to  amend  or  repeal  charter;  New  Orleans 
Water-works  v.  Louisiana  Sugar  Co.,  125  U.  S.  36,  31  L.  Ed.  614,  8  Sup. 
Ct.  751,  holding  Supreme  Court  has  no  jurisdiction  of  writ  of  error  to 
highest  court  of  a  State,  because  a  contract  is  impaired,  unless  some  State 
statute  is  upheld  by  the  judgment;  Bryan  v.  Board  of  Education,  161 
U.  S.  650,  38  L.  Ed.  302,  14  Sup.  Ct.  469,  holding  that  latter  act  did  not 
impair  any  contract  created  by  the  former  statutes;  Mobile  etc.  R.  R.  Co. 
V.  Tennessee,  153  U.  S.  493,  38  L.  Ed.  796,  14  Sup.  Ct.  970,  holding  Federal 
court  could  review  judgment  of  State  court  deciding  that  ^tate  statutes 
did  not  impair  a  contract;  McCuUough  v.  Virginia,  172  U.  S.  109,  43  L.  Ed. 
384,  19  Sup.  Ct.  136,  holding  Federal  court  has  right  to  judge  for  itself 
in  regard  to  alleged  contract  with  holder  of  coupons,  without  considering^ 
State  decisions  (see  dissenting  opinion,  p.  126,  19  Sup.  Ct.  143,  43  L.  Ed» 
391) ;  Wade  v.  Travis  County,  174  U.  S.  508,  43  L.  Ed.  1064,  19  Sup.  Ct. 
718,  following  decision  of  State  court,  though  in  conflict  with  its  previous 
decisions;  Talcott  v.  Pine  Grove,  1  Flipp.  129,  Fed.  Cas.  13,735,  refusing- 
to  follow  State  decision  holding  invalid  a  contract  based  upon  State  laws 
and  prior  favorable  decisions;  Henning  v.  United  States  Ins.  Co.,  2  Dill. 
36,  Fed.  Cas.  6366,  upholding  parol  contract  of  insurance  and  refusing^ 
to  follow  State  court;  State  v.  Coo§aw  Min.  Co.,  45  Fed.  807,  taking- 
judicial  notice  of  acts  alleged  to  impair  the  contract  in  order  to  determine 
its  jurisdiction;  Bond  Debt  Cases^  12  S.  C.  271,  and  Lynn  y.  Polk,  8  Lea» 


561  JEFFERSON  BRANCH  BANK  v.  SKELLY.    1  Black,  436-450 

251,  consulting  United  States  court's  decisions,  in  deciding  whether  the  act 
impairs  a  contract;  dissenting  opinion  in  Cornell  v.  Chreen,  163  U.  S.  81^ 
41  L.  Bd.  78, 16  Sup.  Ct.  971,  majority  holding  court  to  be  without  jurisdic- 
tion ;  dissenting  opinion  in  New  Orleans  Waterworks  Co.  v.  Southern  Brew- 
ing Co.,  36  Fed.  836,  majority  holding  that  Circuit  Court  should  be  governed 
by  decision  of  State  court;  dissenting  opinion  in  Knorr  v.  Home  Ins.  Co., 
25  Wis.  164,  maintaining  that  so  much  of  the  judiciary  act  as  provides  for 
the  transfer  of  causes  from  State  to  Federal  courts  is  invalid. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  579. 

Power  of  taxation  can  only  he  relinquished  by  unmistakable  words,  clearly 
indieating  the  intention  of  the  State  to  do  so. 

Approved  in  St.  Louis  v.  United  Railways  Co.,  210  U.  S.  276,  52  L.  Ed. 
1059,  28  Sup.  Ct.  630,  ordinances  of  St.  Louis  contain  no  obligation  to  sur- 
render right  to  impose  further  license  or  taxes  upon  street  railway  cars 
within  protection  of  contract  clause  of  Federal  Constitution;  New  York 
V.  State  Board  of  Tax  Commrs.,  199  U.  S.  42,  105  Am.  St.  Rep.  702,  50 
L.  Ed.  77,  25  Sup.  Ct.  715,  special  franchise  tax  imposed  by  N.  Y.  Laws 
1899,  c.  712,  does  not  impair  obligation  of  grant  to  operate  street  railroads 
on  payment  of  percentage  of  earnings ;  City  of  Austin  v.  Bartholomew,  107 
Fed.  353,  46  C.  C.  A.  327,  construing  water  franchise  with  regards  to  right 
of  city  to  erect  its  own  waterworks;  Kidd  v.  Roberts,  43  Okl.  607,  143 
Pae.  863,  grant  of  nontaxable  land  to  Cherokee  Indians  covers  only  home- 
stead of  forty  acres,  and  other  lands  are  subject  to  taxation;  North  Mis- 
souri R.  R.  Co.  V.  Maguire,  20  Wall.  61,  22  L.  Ed.  294,  holding  that  statute 
did  not  show  an  intention  of  State  to  give  up  power  of  taxation;  Erie  Ry. 
Co.  V.  Pennsylvania,  21  Wall.  498,  22  L.  ,Ed.  598,  laying  tax  at  time  power 
is  granted  foreign  corporation  to  exercise  its  powers  in  another  State 
does  not  preclude  a  right  of  further  taxation  by  same  State;  Tucker  v. 
Ferguson,  22  Wall.  575,  22  L.  Ed.  816,  holding  statute  exempting  from 
taxation  applied  only  to  the  railroad  and  not  to  its  lands;  Wi^ns  Ferry 
Co.  V.  East  St.  Louis,  107  U.  S.  371,  27  L.  Ed.  422,  2  Sup.  Ct.  261,  holding 
company  not  exempt  from  license  tax  on  its  ferry-boats;  Vicksburg  etc. 
E.  R.  Co.  V.  Dennis,  116  U.  S.  668,  29  L.  Ed.  771,  6  Sup.  Ct.  627,  holding 
road  was  not  exempt  from  taxation  before  its  completion;  New  Orleans 
etc.  R.  R.  Co.  V.  New  Orleans,  143  U.  S.  195,  36  L.  Ed.  122,  12  Sup.  Ct. 
4Q7,  where  city  sold  right  of  way  to  railroad,  it  could  afterward  impose  a 
license  tax;  Pullan  v.  Cincinnati  etc.  R.  R.  Co.,  4  Biss.  41,  Fed.  Cas.  11,461, 
holding  that  corporation  has  only  such  powers  as  are  expressly  given,  or 
are  incident  to,  its  existence;  Bartholomew  v.  City  of  Austin,  85  Fed.  364, 
29  C.  C.  A.  568,  holding  ordinance  granting  to  water  company  privilege, 
not  in  terms  exclusive,  is  not  a  grant  of  a  monopoly;  Central  R.  R.  Co.  v. 
Collins,  40  Ga.  628,  holding  that  railroad  could  not  become  a  stockholder 
of  another  company;  Mayor  etc.  of  Macon  v.  Central  R.  R.  etc.  Co.,  50 
Ga.  622,  holding  provision  that  company  shall  pay  a  certain  annual  tax 
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to  State  does  not  exempt  it  from  municipal  tax;  State  ▼.  Morgan,  28  La. 
Ann.  487,  holding  exemption  from  taxation  not  a  transferable  right ;  Balti- 
more &  O.  R.  R.  Co.  V.  State,  45  Md.  611,  holding  that  act  did  not  create 
a  contract  prohibiting  State  from  authorizing  the  construction  of  any 
other  railroad  between  the  cities;  Redemptorist  Fathers  y.  Boston,  129 
Mass.  180,  holding  land  separated  from  portion  of  estate  upon  which  church 
stands  not  exempt  from  taxation;  Reed  v.  Beall,  42  Miss.  486,  487,  holding 
le<>:islature  intended  to  tax  licenses  issued  previous -to  passage  of  act; 
North  Missouri  R.  R.  Co.  v.  Maguire,  49  Mo.  499,  Pacific  R.  R.  Co.  v.  Cass 
County,  53  Mo.  27,  Richmond  v.  Richmond  etc.  R.  R.  Co.,  21  Gratt.  615, 
and  Baltimore  &  O.  R.  R.  Co.  v.  Supervisors,  3  W.  Va.  333,  reaflBrming 
rule;  Phillips  Exeter  Academy  v.  Exeter,  68  N.  H.  307,  42  Am.  Rep.  690, 
holding  building  used  partly  as  a  dormitory  and  partly  as  a  public-house 
not  exempt  from  taxation;  Harrison  v.  Willis,  7  Heisk.  40,  19  Am.  Rep. 
607,  holding  that  taxation  of  litigation  is  constitutional;  Kerr  v.  Woolley, 
3  Utah,  465,  24  Pac.  834,  holding  law  imposing  an  unequal  tax,  is  void; 
dissenting  opinion  in  State  v.  Board  of  Assessors,  35  La.  Ann.  667,  majority 
holding  action  of  assesssor,  in  listing  State  or  municipal  bond,  is  unlawful. 

Slxtietli  section  of  charter  of  State  Bank  of  Ohio,  wkerebj  six  per  cent 
of  profits  were  taken  hy  State  in  lieu  of  taxes,  constitiited  a  contract,  and 
could  not  be  increased  by  new  Constitution. 

Approved  in  Franklin  Branch  Bank  v.  Ohio,  1  Black,  475,  17  L.  Ed.  180, 
holding  subsequent  act  attempting  to  assess  a  larger  tax  by  a  different  rule 
is  unconstitutional ;  Wright  v.  Sill,  2  Black,  545,  17  L.  Ed.  S83,  following 
rule;  Meyer  v.  City  of  Muscatine,  1  Wall.  393,  17  L.  Ed.  567,  holding 
valid,  municipal  bonds  payable  to  bearer  in  hands  of  innocent  holders 
for  value ;  Salt  Co.  v.  East  Saginaw,  13  Wall.  376,  20  L.  Ed.  613,  holding 
tliat  law  was  a  bounty  law,  and  not  a  contract;  Tomlinson  v.  Jessup,  15 
Wall.  458,  21  L.  Ed,  206,  and  Hewitt  v.  New  York  etc.  R.  R.  Co.,  12  Blatchf. 
465,  Fed.  Cas.  6443,  holding  that  immunity  from  taxation  was,  by  the 
reservation  of  power,  subject  to  be  revoked ;  Humphrey  v.  Peg^es,  16  Wall. 
249,  21  L.  Ed.  327,  and  Oliver  v.  Memphis  etc.  R.  R.  Co.,  30  Ark.  130, 
holding  that  legislature  could  not  repeal  statute  exempting  corporation 
from  taxation;  Poindexter  v.  Qreenhow,  114  U.  S.  287,  29  L.  Ed.  191,  6 
Sup.  Ct.  912,  holding  State  statute  forbidding  receipt  of  coupons  for  taxes 
is  a  violation  of  the  contract  and  void;  Pearsall  v.  Great  Northern  Ry. 
Co.,  161  U.  S.  662,  40  L.  Ed.  848,  16  Sup.  Ct.  709,  where  railway  is  given 
power  to  consolidate,  it  ma^^  be  fdrbidden  by  subsequent  act  to  consolidate 
with  parallel  lines;  Grand  Lodge  v.  New  Orleans,  166  U.  S.  146,  41  L.,Ed. 
952,  17  Sup.  Ct.  524,  holding  that  act  exempting  lodge  from  taxaHon  was 
a  mere  offer  of  bounty,  and  could  be  withdrawn;  Georgia  v.  Atkins,  1 
Abb.  25,  35  Ga.  317,  Fed.  Cas.  5350,  holding  that  Circuit  Court  can  enjoin 
collection  of  a  tax  not  authorized  by  Congress;  United  States  v.  Jefferson 
Co.,  5  Dill.  316,  1  McCrary,  362,  Fed.  Cas.  15,472,  holding  that  County 
Court  could  be  compelled  by  mandamus  to  levy  tax  to  pay  interest  on 
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bonds ;  Sala  v.  New  Orleans,  2  Woods,  194,  Fed.  Cas.  12,246,  holding  stat-. 
ute  imposing  onerous  conditions  upon  issue  of  bonds  by  city  to  pay  for 
waterworks,  impaired  the  obligation  of  the  contract  with  the  bank;  Cut- 
ting V.  Gilbert,  5  Blatehf.  263,  Fed.  Cas.  3519,  holding  that  imposition 
of  an  illegal  tax  can  be  enjoined ;  Gray  v.  Davis,  1  Woods,  423,  424,  Fed. 
Cas.  5715,  holding  act  whereby  a  railroad  was  incorporated  and  a  grant 
of  land  made  on  certain  conditions  is  a  contract;  Broadbent  v.  Tuskaloosa 
Scientific  etc.  Assn.,  45  Ala.  172,  and  Boyd  v.  State,  46  Ala.  334,  holding 
bttery  ■  authorized  by  charter  lawful,  notwithstanding  law  against  them; 
Tuskaloosa  Scientific  etc.  Assn.  v.  Green,  48  Ala.  351,  holding  unconstitu- 
tional act  repealing  charter;  Jacoway  v.  Denton,  25  Ark.  646,  Ede  v. 
Knight,  93  Cal.  161,  28  Pac.  860,  and  McNealy  v.  Gregory,  13  Fla.  448, 
holding  that  contract  cannot  be  impaired  by  State  Constitution;  Georgia 
V.  Western  etc.  R.  R.  Co.,  66  Ga.  567,  holding  rate  of  taxation,  fixed  by 
contract,  cannot  be  altered  by  State ;  First  Division  of  St.  Paul  etc.  R.  R. 
Co.  V.  Parcher,  14  Minn.  326,  holding  that  territory  could  bind  State  by 
grant  of  exemption  from  taxation  to  railroad;  Opinion  of  the  Court,  58 
N.  H.  624,  holding  that  statutory  contract  of  tax  exemption  cannot  be 
invalidated  by  decision  holding  former  construction  tp  be  erroneous;  Lang- 
don  V.  City  of  New  York,  93  N.  Y.  157,  holding  legislature  could  not  impair 
easement  granted  by  city  without  compensation;  Northern  Pacific  R.  R. 
Co.  V.  Barnes,  2  N.  D.  339,  51  N.  W.  393,  holding  that  legislature  could 
exempt  building  and   loan   associations   from  operation   of  usury  laws; 
Knoxville  &  0.  ^.  R.  Co.  v.  Hicks,  9  Baxt.  445,  446,  holding  that  immunity 
from  taxation  passed  to  the  purchasers  of  corporate  property  at  judicial 
sale ;  Houston  etc.  R.  R.  Co.  v.  Commissioners,  36  Tex.  434,  holding  invalid, 
law  providing  for  forfeiture  of  lands  granted  to  railway,  not  alienated; 
Brownsville  v.  Basse,  36  Tex.  501,  declaring  that  act  was  in  the  nature 
of  a  public  grant  conveying  a  present  beneficial  interest  and  was  irrepeal- 
able;  Camblos  v.  Philadelphia  etc  R.  R.  Co.,  4  Fed.  Cas.  1106,  Grand 
Lodge  of  Masons  v.  New  Orleans,  44  La.  Ann.  666,  11  South.  151,  Dow  v. 
Northern  R.  R.,  67  N.  H.  8,  36  Atl.  534,  and  West  Wisconsin  R.  Co.  v. 
Supervisors,  35  Wis.-  266^  all  arguendo ;  dissenting  opinion  in  Louisiana 
v.  Jumel,  107  U.  S.  760,  27  L.  Ed.  465,. 2  Sup.  Ct.  169,  majority  holding 
that  courts  cannot  interfere  with  money  held  by  State  ofiicers,  and  thus 
oust  the  political  power  of  the  State;  Chenango  B.  Co.  v.  B.  B.  Co.,  27 
N.  Y.  110,  113,  majority  holding  there  was  no  undertaking  by  the  sheriff 
not  to  sanction  other  bridges. 

Distinguished  in  Shelby  County  v.  Union  etc.  Bank,  161  U.  S.  156,  40 
L.  iSd.  654,  16  Sup.  Ct.  560,  holding  clause  in  bank  charter,  requiring  it 
to  pay  a  certain  per  cent  on  each  share  of  stock,  in  lieu  of  all  other  taxes, 
does  not  forbid  a  tax  on  capital  stock,  surplus  and  profits ;  Minot  v.-  Phila- 
delphia etc  R.  R.  Co.,  2  Abb.  (U.  S.)  337,  Fed.  Cas.  9645,  and  New  Orleans 
V.  Orleans  R.  R.  Co.,  42  La.  Ann.  5,  21  Am  St.  Rep.  366,  7  South.  59, 
holding  that  payment  of  a  bonus  for  a  charter  does  not  exempt  from 
taxation. 
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Power  of  State  legislature  to  grant  perpetual  immimity  from  taxation. 
Note,  72  Am.  Dec.  684. 

Provision  in  franchise  or  charter  for  bonus  or  tax  as  exemption  from 
taxation.    Note,  4  Ann.  Gas.  389. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  18  Ann.  Gas.  682. 

Power  of  State  legislature  to  exempt  from  taxation.    Note,  19  L.  R.  A* 
77. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constitu* 
tion.    Note,  60  L.  B.  A.  38,  39,  41,  64. 

Miscellaneous.  Cited  to  point  that  making  a  State  offider  a  party  does 
not  make  the  State  a  party  in  the  following:  Hancock  v.  Walsh,  3  Woods, 
360,  Fed.  Cas.  6012,  holding  bill  filed  against  commissioners  is  not  a  snit 
against  the  State;  Lynn  v.  Polk,  8  Lea,  259,  holding  bill  to  enjoin  funding 
board  is  not  a  suit  against  State  or  officers  of  State;  State  v.  Burke,  33 
La.  Ann.  504,  holding  auditor  and  treasurer  have  no  power  to  stand  in 
judgment  as  her  agents  when  State  has  expressed  her  will  adversely  to 
such  payment ;  State  v.  Doyle,  Secretary  of  State,  40  Wis.  213,  214,  holding 
that  Circuit  Court  has  no  jurisdiction  of  suit  by  foreign  corporation  to 
restrain  State  officer  from  revoking  license;  dissenting  opinion  in  Lowry 
Y.  Thompson,  25  S.  C.  431,  1  S.  <E.  152,  majority  holding  that  action  was 
really  against  State,  and  not  maintainable.  ^ 

When  action  against  officers  deemed  against  State,    itote,  44  L.  R.  A. 
(N.  S.)  215,  226: 

1  Black,  450-459,  17  I*.  Ed.  203,  WASHINOTON  ▼.  OGDEN. 

Oovenants  of  yendor  to  conyey,  and  of  purchaser  to  pay,  are  concurrent, 
and  not  Independent,  and  yendor  cannot  recover  purchase  money  where  he  is 
unable  to  convey  good  title. 

Approved  in  McVeely  v.  Harvey  Mercantile  Co.,  24  N.  D.  272,  Ann.  Oas. 
1913B,  1028,  139  N.  W.  596,  vendor  of  real  estate  not  having  title  cannot 
bring  action  for  failure  to  pay  purchase  price;  King  v.  Coombs,  36  Okl. 
404,  122  Pac.  184,  where  contest,  threatened  at  time  of  delivery  of  lease, 
was  afterward  instituted  and  allotment  canceled,  lessor  cannot  recover 
price  of  lease;  Hoffman  v.  Buchanan,  57  Tex.  Civ.  373,  123  S.  W.  171, 
where  person  pays  for  land,  another  claiming  title  was  held  in  trust  for 
him  cannot  compel  conveyance  without  repaying  purchase  price;  Waite  v. 
Stanley,  88  Vt.  413,  92  Atl.  636,  after  foreclosure  of  contract  for  sale  of 
land  upon  installment  plan,  unpaid  installments  cannot  be  recovered;  dis- 
senting opinion  in  Nixon  v.  Marr,  190  Fed.  918,  36  L.  B.  A.  (N.  8.)  1067, 
111  C.  C.  A.  503,  majority  holding  that,  where-  deed  to  land  was  deposited 
in  escrow  to  be  delivered  upon  final  payment,  vendor  may  treat  contract 
as  mortgage  and  foreclose  upon  default  of  payment. 
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Distinguished  in  Kauffman  v.  Raeder,  108  Fed.  182,  54  L.  R.  A.  247,  47 
€.  C.  A.  279,  holding  where  nine  parties  agreed  to  pay  A  certain  sum  for 
stock  and  A  deposited  stock  in  hank  in  St.  Louis  and  caused  parties  to  he 
notified  forty  days  prior  to  day  set,  this  was  sufficient  performance  on  A's 
part ;  Loud  v.  Pomona  Land  &  W.  Co.,  153  U.  S.  579,  38  L.  Ed.  828,  14  Sup. 
€t.  933,  where  covenants  were  independent,  and  payment  was  a  condition 
precedent  to  right  of  conveyance. 

Legal  effect  of  a  covenant  to  sell  is,  tliat  land  shall  be  conveyed  ftom  one 
liaving  good  title  or  power  to  convey. 

Approved  in  McLaughlin  v.  McAllister,  36  Fed.  746,  holding  petition 
failing  to  aver  power  to  furnish  abstract  demurrable;  Holland  v.  Holmes, 
14  Fla.  393,  in  every  contract  for  sale  of  lands  there  is  an  implied  under- 
taking to  make  a  good  title;  Cole  v.  Hynes,  46  Md.  185,  to  oust  court  of 
jurisdiction,  it  must  affirmatively  appear  that  defendant  has  not  accepted 
a  deed  of  the  property;  Linton  v.  Allen,  147  Mass.  237,  17  N.  E.  527,  hold- 
ing that  delivery  of  a  warranty  deed,  without  the  giving  of  a  good  title, 
would  not  satisfy  the  bond;  Ankeny  v.  Clark,  1  Wash.  557,  20  Pao.  587, 
holding  contract  to  sell  land  cannot  be  satisfied  where  vendor  has  merely 
an  equity. 

Where  vendor  suing  for  porchase  money  avers  only  readiness  to  make  a 
deed  and  does  not  aver  or  prove  ability  to  convey  good  title  thereby,  tho 
defect  is  not  cured  by  verdict. 

Approved  in  Davis  v.  Watson,  89  Mo.  App.  25,  holding  petition  on  execu- 
toiy  contract  for  sale  of  land  to  recover  purchase  money  and  tendering 
deed  should  aver  good  and  sufficient  title  in  plaintiff. 

Pleading  and  f  onn  of  action  will  not  be  considered,  if  plainttfl  would  not 
be  entitled  to  recover  in  any  form  of  action. 

Approved  in  Bean  v.  Conway  Savings  Bank,  64  N.  H.  352,  10  Atl.  819, 
holding  that  party  cannot  complain  of  an  error  which  has  done  him  no 
harm. 


1  Black,  45»-471,  17  L.  Ed.  218,  McCOOL  v.  SMITH. 

Whenever  legislature  uses  a  term,  well  known  in  the  English  law,  it  is 
to  be  understood  in  its  known  sense. 

Approved  in  Westerlund  v.  Black  Bear  Min.  Co.,  203  Fed.  605,  121 
C.  C.  A.  627,  lease  for  five  years  of  mine,  plant  and  machinery  without 
approval  of  stockholdersi  is  an  encumbrance,  and  voidable  by  them  under 
Colorado  statutes;  Whitfield  v.  Aetna  Life  Ins.  Co.,  144  Fed.  360,  76 
C.  C.  A.  358,  construing  Rev.  Stats.  Mo.  1899,  §  7896,  relating  to  suicide  as 
defense  to  insurance  policy;  Case  of  the  Sewing  Macliine  Companies,  18 
W^all.  584,  12  Am.  Rep.  560,  21  L.  Ed.  922,  reaffirming  rule ;  United  States 
.  v.  Trans.  Missouri  Freight  Assn.,  58  Fed.  67,  24  L.  R.  A.  82,  7  C.  C.  A.  16, 
where  Congress  adopts  a  common-law  offense^  the  presumption  is  that  terms 
were  used  in  their  known  meaning. 
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"Next  of  kin,'*  at  common  law,  includes  only  those  who  are  legitimate, 
unless  a  different  intention  is  manifest;  accordingly,  where  the  only  Illinois 
statute  as  to  descents  gave  property  to  next  of  Un,  the  common-tow  rule  that 
a  bastard  has  no  heritable  blood  must  be  deemed  in  force. 

Approved  in  Heller  v.  Teale,  216  Fed.  398,  property  of  ill^itimate  child, 
having  no  lineal  descendants,  goes  to  mother's  relatives  and  not  to  rela- 
tives of  predeceased  husband ;  Truelove  v.  Truelove,  172  Ind.  444,  445,  189 
Am.  St.  Bep.  404,  27  L.  R.  A.  (N.  S.)  220,  86  N.  E.  1019, 1020,  ^atute  that 
illegitimate  child  shall  inherit  from  mother,  and  through  mother  if  dead, 
does  not  grant  children  of  illegitimate  child  right  to  inherit  in  case  parent 
is  not  living;  Jackson  v.  Hocke,  171  Ind.  373,  84  N.  E.  831,  illegitimate 
child  cannot  inherit  property  from  mother's  husband  under  statute  that 
illegitimate  child  may  inherit  from  mother,  where  mother  died  first;  Ken- 
ney  v.  Seaboard  Air  Line  R.  Co.,  167  N.  C.  16,  17,  82  S.  E.  969,  under 
Federal  law  giving  right  of  action  to  next  of  kin,  law  of  domicile  controls 
determination  of  next  of  kin,  and  action  may  be  maintained  for  wrongful 
death  of  illegitimate  child  for  benefit  of  his  mother's  legitimate  children; 
Pinkston  v.  Semple,  92  Ala.  568,  9  South.  331,  holding,  under  statutory 
provision,  the  father,  as  "next  of  kin"  of  his  son,  may  file  petition  for 
appointment  of  trustee ;  In  re  Estate  of  Magee,  63  Cal.  416,  construing  code 
as  to  succession  of  illegitimates. 

Distinguished  in  dissenting  opinion  in  Kenney  v.  Seaboard  Air  Line 
R.  Co.,  167  N,  C.  19,  20,  82  S.  E.  971,  majority  holding  that  law  of  domi- 
cile controls  determination  of  "next  of  kin"  in  action  for  wrongful  death 
under  Federal  statute;  Hutchinson  Inv.  Co.  v.  Caldwell,  152  U.  S.  70,  38 
L.  Ed.  358,  14  Sup.  Ct.  506,  and  Caldwell  v.  Miller,  44  Kan.  20,  23  Pac.  949, 
in  State  whose  laws  permit  illegitimate  children,  recognized  by  father,  to 
inherit  from  him,  such  children  are  heirs  within  the  meaning  of  Revised 
Statutes,  section  2269 ;  Rogers  v.  Weller,  5  Diss.  170,  Fed.  Cas.  12,022,  hold- 
ing  "children"  in  Illinois  statute  of  wills  includes  illegitimates;  dissenting' 
opinion  in  In  re  Jessup,  81  Cal.  438,  21  Pac.  978,  where  illegitimate  child 
was  adopted  by  the  father. 

Right  of  inheritance  by  or  from  bastards.    Note,  56  Am.  Dec.  265. 
Extent  of  adoption  of  common  law.    Note,  Ann.  Gas.  1913E,  1235, 

1242. 
Who  are  "next  of  kin."    Note,  15  L.  R.  A.  802.    ' 

Adoption  of  common  law  in  United  States.    Note,  22  L.  B.  A.  508. 

« 
Party  can  recover  In  ejectment  only  apos  title  vested  in  him  at  commence- 
ment of  suit. 

Approved  in  Goodman  v.  Winter,  64  Ala.  437,  if,  at  commencement  of 
suit,  plaintiff  is  enjoined  from  asserting  title,  he  cannot  recover,  thoug^h 
injunction  be  set  aside  pending  suit. 

Distinguished  in  Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry.  Co.,  162 
Fed.  608,  89  C.  C.  A.  361,  act  passed  after  action  in  ejectment  commenced^ 
declaring  forfeiture  of  railroad  right  of  way,  where  construction  not  beg^o. 
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witbin  five  years,  is  legislative  adjudication  of  forfeiture  and  takes  effect 
at  once. 

Repeal  by  impUcatton  is  not  favored;  if  poeslble,  fbe  two  acts  should  be 
reconciled. 

Approved  in  Hemmer  v.  United  States,  204  Fed.  907,  123  C.  C.  A.  194, 
act  granting  to  nontribal  Indiana  right  to  acquire  homestead  with  restric- 
tion of  five  years  on  alienation  was  not  repealed  by  later  act  granting  to 
Indians,  tribal  or  nontribal,  right  to  acquire  homestead  with  twenty-five 
year  restriction ;  United  States  v.  Hampton,  101  Fed.  715,  41  C.  C.  A.  625, 
holding  Rev.  Stats.,  §  4716,  relative  to  pensions  to  rebels,  was  not  repealed 
by  26  Stat.,  c.  634,  known  as  "dependent  pension  act";  United  States  v. 
Sampson,  19  App.  D.  C.  435,  general  statute  regulating  right  of  appeal 
does  not  repeal  particular  statute  providing  for  direct  appeal  to  Federal 
Supreme  Court  in  prize  cases;  Territory  v.  Staples,  3  Idaho,  46,  26  Pac. 
170,  holding  Rev.  Stats.,  §  7640,  prohibiting  presence  of  any  one  during 
deliberations  of  grand  jury  means  no  person  except  members  of  grand 
jury;  Croasdale  v.  Davis,  9  Kan.  App.  192,  59  Pac.  668,  holding  act  creat- 
ing Court  of  Appeals  gives  clerk  power  to  tax  costs  on  same  basis  that 
costs  are  taxed  in  District  Court;  Dotta  v.  Hesson,  38  Nev.  3,  143  Pac. 
305,  act  authorizing  county  to  issue  bonds  for  and  to  construct  high  school 
was  not  repealed  by  act  relative  to  construction  of  buildings;  State  v. 
Dueker,  35  Nev.  222,  127  Pac.  992,  practice  act  did  not  impliedly  repeal 
section  of  former  act  authorizing  appeal  from  order  granting  an  injunc- 
tion; Territory  v.  Matson,  16  N.  M.  142, 148,  113  Pac.  819,  821,  Sess.  Laws, 
e.  122,  sec.  3,  providing  that  municipal  and  county  treasurers  designate 
depositories  for  funds  coming  into  their  hands,  repeals  Compiled  Laws 
1897,  §  2424,  that  city  councils  designate  place  of  deposit  for  city  funds ; 
Territory  v.  Neville,  10  Okl.  99,  60  Pac.  796,  Okl.  Stats.,  1893,  c.  23,  relat- 
ing to  changing  of  county  seats,  does  not  conflict  with  law  authorizing 
opening  of  Cherokee  outlet;  Galena  v.  Amy,  5  Wall.  709,  18  L.  Ed.  662, 
Arthur  v.  Homer,  96  U.  S.  140,  24  L.  Ed.  812,  United  States  v.  Taylor, 
104  U.  S.  218,  26  L.  Ed.  722,  County  of  Clay  v.  Society  for  Savings,  104 
U.  S.  588,  26  L.  Ed.  860,  Red  Rock  v.  Heni^,  106  U.  S.  601,  27  L.  Ed.  263, 
1  Sup.  Ct.  438,  Fussell  v.  Gregg,  113  U.  S.  560,  28  L.  Ed.  997,  5  Sup.  Ct. 
637,  Cope  V.  Cope,'  137  U.  S.  686,  34  L.  Ed.  833,  11  Sup.  Ct.  223,  Frost  v. 
Wenie,  157  U.  S.  58,  39  L.  Ed.  619,  15  Sup.  Ct.  537,  United  States  v.  Mat- 
thews, 173  U.  S.  388,  43  L.  Ed.  741,  19  Sup.  Ct.  416,  United  States  v.  Cook 
Co.  Nat.  Bank,  9  Biss.  60,  Fed.  Cas.  14,853,  Cooke  v.  Ford,  2  Flipp.  32, 
Fed.  Cas.  3173,  Dennis  v.  County  of  Alachua,  3  Woods,  685,  Fed.  Cas. 
3791,  United  States  v.  The  Cuba,  2  'Hughes,  491,  Fed.  Cas.  14,898,  In  re 
McConnell,  9  Nat.  Bank.  Reg.  394,  15  Fed.  Cas.  1300,  Metropolitan  Trust 
Co.  V.  Pennsylvania  etc.  R.  R.  Co.,  25  Fed.  762,  Northern  Pacific  R.  Co.  v. 
United  States,  36  Fed.  286,  Central  Trust  Co.  v.  Marietta  etc.  Ry.  Co., 
48  Fed.  874,  1  C.  C.  A.  133,  Gowen  v.  Harley,  56  Fed.  979,  6  C.  C.  A.  190, 
In  re  Moore,  66  Fed.  949,  The  J.  D.  Peters,  78  Fed.  373,  Coats  v.  Hill,  41 
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Ark.  151,  Doan  v.  Board  of  Cominrs.,  2  Idaho,  788,  26  Pac.  170,  State  v. 
Judge  of  First  District  Court,  32  La.  Ann.  724,  New  Orleans  etc.  R.  Co.  v. 
New  Oileans,  34  La.  Ann.  441,  Lane  v.  Commissioners,  6  Mont.  477,  13 
Pac.  137,  Jobb  v.  County  of  Meagher,  20  Mont.  433,  51  Pac.  1037,  State 
V.  La  Grave,  23  Nev.  379,  48  Pac.  194,  Sifred  v.  Commonwealth,  104  Pa. 
St.  182,  Hurst  v.  Samuels,  29  S.  C.  487,  7  S.  E.  826,  Hogan  v.  Guigon, 
29  Gratt,  709,  Davies  v.  Creighton,  33  Gratt.  698,  Fulkerson  v.  Bristol, 
95  Va.  5,  27  S.  E.  817,  McConihe  v.  Guthrie,  21  W.  Va.  149,  and  State  ▼. 
Bowen,  38  W.  Va.  98,  18  S.  E.  377,  reconciling  conflicting  statutes,  and 
holding  there  was  no  repeal  by  implication;  United  States  v.  Fisher,  109 
U.  S.  145,  27  L.  Ed.  886,  3  Sup.  Ct.  155,  where  Congress  appropriates  a  sum 
^'in  full  compensation"  of  salary,  incumbent  cannot  recover  an  additional 
sum,  notwithstanding  prior  statute  fixes  salary  at  a  larger  amount;  Ber- 
nardin  v.  Northall,  77  Fed.  852,  giving  an  appeal  from  commissioner  of 
patents,  in  interference  cases,  to  Court  of  Appeals  does  not  take  away 
jurisdiction  of  Circuit  Courts;  Collins  v.  State,  3  S.  D.  24,  51  N.  W.  778, 
holding  that  subsequent  repugn&nt  provision  in  act  operates  as  a  repeal 
of  first;  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Eyser,  19  Wall. 
432,  22  L.  Ed.  46,  majority  holding  it  unnecessary  that  writ  be  served  as 
required  by  judiciary  act  to  make  it  a  supersedeas;  dissenting  opinion  in 
Stryker  v.  Board  of  Commrs.,  77  Fed.  582,  23  C.  C.  A.  286,  arguendo. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  B.  A.  721. 

Plaintiff  cannot  recover  npon  a  title  acquired  since  the  commencement  of 
this  suit. 

Approved  in  Litchfield  v.  Dubuque  etc.  R.  R.  Co.,  7  Wall.  272,  19  L.  Ed. 
151,  in  action  of  ejectment  the  judgment  should  have  been  that  plaintiff 
has  no  title. 

When  title  must  exist  in  plaintiff  to  support  suit  in  ejectment.    Note, 
7  Ann.  Gas.  IISS*. 

1  Black,  47^-474,  17  L.  Ed.  161,  VEBDEN  ▼.  OOZaBMAN. 

Supreme  Court  has  Jurisdiction,  on  error  to  State  court,  on  ground  that 
Tight  claimed  under  treaty  is  drawn  In  question,  only  where  the  party  daiint 
title  under  the  treaty  for  himself,  and  not  for  a  third  person  in  whoso  title 
lie  has  no  interest. 

Approved  in  Tyler  v.  Judges,  etc.,  179  U.  S.  408,  45  L.  Ed.  254,  21  Sup. 
Ct.  207,  holding  objection  that  persons  may  be  deprived  of  rights  without 
due  process  of  law  under  Massachusetts  Torrens  land  act,  because  of 
method  of  notice,  cannot  be  raised  on  error  by  one  who  is  not  affected  by 
such  provision ;  Long  v.  Converse,  91  U.  S.  114,  23  L.  Ed.  285,  and  Miller 
V.  Lancaster  Bank,  106  U.  S.  544,  27  L.  Ed.  290,  1  Sup.  Ct.  638,  both  fol- 
lowing rulej  Lee  v.  Kaufman^  3  HugheSi  133,  Fed.  Cas.  8191^  arguendo. 
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Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  54. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  532. 

1  Black,  474-475,  17  L.  Ed.  180,  FBANKIJN  BBAKGH  BANK  y.  STATE  OF 

omo. 

Siztietli  aectton  of  Olilo  statute,  Incoiporatlng  the  State  bank,  contains 
a  contract  for  a  fixed  rate  of  taxation,  and  statute  attempting  to  assess  a 
larger  tax,  by  a  different  rule,  is  unconstltutlonaL 

Approved  in  Wright  v.  Sill,  2  Black,  545,  17  L.  Ed.  333,  following  rule ; 
Jacoway  v.  Denton,  25  Ark.  646,  holding  that  State  Constitution  cannot 
impair  obligation  of  contracts  for  sale  of  slaves. 

Provision  in  franchise  or  charter  for  bonus  or  tax  as  exemption  from 
taxation.    Note,  4  Ann.  Gas.  389.     s  "^ 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Gas.  682. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constitu- 
tion.   Note,  60  L.  B.  A.  38,  64. 

Right  of  corporation  to  acquire  its  own  stock.    Note,  17  v  Ann*  Gas* 
1265, 

1  Black,  476-484,  17  L.  Ed.  222,  LEOKABD  y.  DAVIS. 

Logs  floating  are  In  eonstmcUye  possession  of  owner,  and  a  symbolical 
deliYery  snfllc^  to  pass  title. 

Approved  in  Merchants'  Nat.  Bank  v.  Roxbury  Distilling  Co.,  196  Fed. 
84,  transfer  of  distillery  warehouse  receipts  as  pledge  to  secure  personal 
loan  of  president  operates  as  delivery  of  property  and  gives  pledgee  titl^ 
a^inst  creditors  of  company ;  Audenreid  v.  Randall,  3  Cliff.  104,  Fed.  Cas. 
644,  holding,  where  actual  delivery  is  impracticable  or  impossible,  sym- 
bolical delivery  will  be  equivalent  in  its  l^^al  effect;  Dakota  Stock  Go.  ▼. 
Price,  22  Neb.  105,  34  N.  W.  101,  holding  that  defendant  did  not  make  the 
kind  of  delivery  that  the  nature  of  the  property  required. 

Vendee  Is  entitled  to  goods  on  payment  or  tender  of  price,  -when  nothing 
is  said  as  to  time  of  delivery  or  time  of  payment. 

Approved  in  Canadian  Northern  Ry.  Co.  v.  Northern  Miss.  Ry.  Co.,  209 
Fed.  760,  126  C.  C.  A.  482,  contract  of  sale  of  raiboad  equipment  to  be 
paid  for  from  time  to  time  on  surrender  of  order  bills  of  lading  in  name 
of  YCttdcst  contemplates  cash  sale  and  title  passes  when  purchase  price  paid; 
Parker  v,  Pettit,  43  N.  J.  L.  516,  holding  that  vendee  cannot  sue  for  non- 
delivery of  goods,  unless  price  has  been  paid  or  tendered,  if  no  period  of 
credit  has  been  agreed  upon. 
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When  temiB  of  sale  are  agreed  on,  laid  seller  has  completed  lila  part,  the 
contract  becomes  absolute  as  between  the  parties,  without  payment  or  deUverj. 
Contract  for  sale  of  logs  here  Inyolved,  held  a  present  executed  sale  passing 
the  title,  since  the  scaling  of  the  logs,  which  yet  remained  to  be  done,  was  not 
vendor's  duty,  but  that  of  a  boom-master,  acting  for  both  parties. 

Approved  in  The  Orlando  v.  Wooten,  214  Fed.  272,  where  parties  con- 
templated immediate  transfer  of  title  to  schooner  and  vendee  took  posses- 
sion, title  passed  without  payment  of  purchase  price;  Gage  Lumber  Co.  v. 
McEldowney,  207  Fed.  258,  124  C.  C.  A.  641,  where  lumber  piled  in  yard 
of  bankrupt  was  to  be  manufactured  and  shipx)ed,  title  did  not  pass,  but 
vendee  acquired  equitable  lien ;  Noyes  v.  Marlott,  156  Fed.  757,  84  C.  C.  A. 
409,  title  passed  to  logs  when  delivered  to  defendant's  boom  and  seller 
may  recover  for  full  amount,  though  part  were  afterward  carried  away  by 
freshet;  Capital  City  Carriage  Co.  v.  Moody  &  Son,  135  Iowa,  448,  110 
N.  W.  905,  intention  as  shown  by  contract  of  settlement  was  that  title  to 
buggies  to  be  returned  did  not  pass  to  plaintiff  until  delivery  in  same  con- 
dition as  when  sold;  E.  L.  Welch  Co.  v.  Lahart  Elevator  Co.,  122  Minn. 
440,  142  N.  W.  831,  where  vendor  orders  railroad  to  deliver  cars  of  wheat 
at  elevator  for  account  of  vendee,  title  passes,  though  wheat  not  yet 
weighed;  Williams  v.  Hinemire,  23  Wash.  408,  63  Pac.  539,  holding  in  ac- 
tion for  price  of  cattle  in  which  plaintiff  alleges  contract  for  delivery  at 
one  point  while  defendant  alleges  delivery  was  to  be  made  at  another  point 
where  cattle  were  to  be  weighed,  evidence  of  custom,  that  where  cattle  were 
to  be  weighed  at  designated  point  title  did  not  pass  until  weighed  was  in- 
admissible; Tome  V.  Dubois,  6  Wall.  554,  18  L.  Ed.  946,  holding  that  eon- 
vei;pion  of  personal  property  does  not  deprive  owner  of  power  of  selling  it ; 
Hatch  V.  Standard  Oil  Co.,  100  U.  S.  128,  25  L.  Ed.  565,  holding  title  had 
passed  where  staves  were  piled  on  land  leased  to  vendee;  Audenreid  ▼. 
Randall,  3  Cliff.  103,  Fed.  Cas.  644,  holding  that  title  passed  without  de- 
livery; Dillard  v.  Paton,  19  Fed.  623,  where  cotton  had  been  weighed,  and 
buyer  had  attached  his  shipping  marks,  and  given  directions  for  its  re- 
moval, title  passed,  though  there  had  been  no  payment;  Welch  v.  Spies, 
103  Iowa,  392,  72  N.  W.  549,  holding  that  title  to  the  com  remaining  intact 
in  one  crib  passed;  Farmers*  Phosphate  Co.  v.  Gill,  69  Md.  548,  9  Am.  St^ 
Bep.  447,  1  L..R.  A.  770,  16  Atl.  217,  holding  sale  was  not  made  conditional 
by  stipulations  that  cargo  be  weighed,  and  its  quality  ascertained  in  Balti- 
more ;  Hobbs  v.  Carr,  127  Mass.  533,  holding  title  to  all  of  the  goods  had 
j)assed,  though  only  a  part  had  been  delivered;  Bass  v.  Walsh,  39  Mo.  199, 
wlicre  vendor  gave  a  ticket  describing  number  of  bales,  and  authorizing^ 
their  removal  as  soon  as  weighed,  held,  there  was  a  delivery,  though  hay 
had  been  burned  before  being  weighed;  Williams  v.  Gray,  39  Mo.  204,  and 
Commonwealth  v.  Hess,  148  Pa.  St.  106,  33  Am.  St  Rep.  815,  17  L.  R.  A. 
182,  23  Atl.  979,  holding  like  main  case;  Brock  v.  O'Donnell,  45  N.  J.  !•. 
443,  holding  that  it  was  an  executory  contract,  and  not  a  bargain  and  sale ; 
Marvin  Safe  etc.  Co.  v.  Norton,  48  N.  J.  L.  415,  57  Am.  Rep.  568,  7  Atl. 
420,  lioldiug  that  title  passed  to  vendee  ui)on  the  delivery  to  carrier;  Kerr 
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7,  Henderson,  62  N.  J.  L.  727,  42  Atl.  1074,  holding  that  acceptance  of  offer 
of  purchaser,  accompanied  by  a  statement  that  vendor  will  be  ready  for 
purchaser  to  take  the  property  on  a  specific  day,  upon  payment  of  the  price, 
is  not  at  present  rate;  Bradley  v.  Wheeler,  44  N.  Y.  502,  holding  simple 
computation  to  ascertain  consideration,  remaining  undone,  will  not  prevent 
passing  of  title. 

Delivery  and  acceptance  to  take  verbal  sale  of  goods  out  of  the  stat- 
ute of  frauds.    Note,  49  Am.  Dec.  325. 

Sales,  who  must  bear  loss  where  property  sold  is  not  paid  for.    Note, 

22  Am.  8t.  Bep.  866. 

Essentials  to  valid  sale  of  goods.    Note,  17  L.  B.  A.  177. 

Sufficiency  of  selection  or  designation  of  goods  sold  out  of  larger  lot. 
Note,  26  L.  R.  A.  (N.  S.)  10, 11, 18,  20,  21,  28. 

Effect  of  sale  with  particular  description  of  kind  or  quality.    Note, 
35  L.  B.  A.  (K.  S.)  276,  284. 

What  is  necessary  to  take  goods  sold  out  of  the  vendor's  apparent  pos- 
session.   Note,  5  E.  R.  G.  97. 

Time  of  passing  of  title  to  sx>ecific  or  ascertained  goods  sold.    Notei 

23  £.  B.  C.  294. 

Waiver  of  lien  by  taking  security.    Note,  16  E.  B.  G.  141. 

1  Black,  484-488,  17  L.  Ed.  226,  UNITED  STATES  ▼.  JACKALOW. 

Crimes  against  the  lawB  of  tbe  United  States  sliall  be  tried  tn  State  where 
committed,  or  if  committed  without  a  State,  at  such  place  aa  Congrew  may 
designate. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  United  States,  169  Fed.  70,  94 
C.  C.  A.  437,  action  against  railroad  to  recover  penalty  for  violation  of 
statute  relating  to  care  of  stock  may  be  brought  in  district  where  defend- 
ant carries  on  business;  Mahaffey  v.  Territory,  11  Okl.  226,  66  Pac.  346, 
upholding  removal  of  crimihal  case,  on  application  of  territory,  from  one 
judicial  district  to  another;  Cook  v.  United  States,  138  U.  S.  183,  34  L.  Ed. 
913,  11  Sup.  Ct.  275,  holding  that  above  provision  of  the  Constitution  im- 
poses no  restriction  as  to  place  of  trial ;  Ex  parte  Crow  Dog,  109  U.  S.  560, 
27  L.  Ed.  1082,  3  Sup.  Ct.  398,  and  United  States  v.  Monte,  3  N.  M.  125, 
3  Pac.  47,  holding  that  District  Court  of  Dakota  has  jurisdiction  of  Federal 
oifcnse  committed  upon  Sioux  reservation  within  the  limits  of  the  ter- 
ritory; United  States  v.  Peterson,  64  Fed.  147,  holding  District  Court  of 
Wisconsin  has  no  jurisdiction  of  assault  committed  on  Lake  Huron  within 
Michigan;  dissenting  opinion  in  United  States  v.  Rodgers,  150  U.  S.  283, 
87  L.  Ed.  1083,  14  Sup.  Ct.  122,  majority  holding  Federal  courts  have 
jurisdiction  of  crime  committed  on  vessel  belonging  to  citizen  of  United 
States,  lying  in  Detroit  River,  within  Canada. 

Right  of  accused  in  Federal  courts  as  to  place  of  trial.    Note,  17 
AnxL  Oaa.  1118« 
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Oongresfl  can  prescribe  the  punishinent  of  offenses  committed  on  high  leaa 
or  tide  waters,  although  within  a  State. 

Cited  in  Steamboat  Belfast  v.  Boon,  41  Ala.  66,  arguendo. 
Jurisdiction  over  sea.    Note,  46  L.  B.  A.  278. 

Boundary  of  State,  when  a  material  fact  in  determining  jnriBdlction  over 
crime  committed,  la  a  question  for  the  Jury,  under  proper  instructions. 

Approved  in  United  States  v.  Anderson,  17  Blatchf.  239,  Fed.  Gas.  14,448, 
holding  indictment  bad  for  alleging  that  place  was  out  of  the  jurisdiction 
of  any  State;  Commonwealth  v.  Clancy,  154  Mass.  133,  27  N.  E.  1002, 
holding  complaint  charging  that  offense  was  committed  "within  the  judicial 
district  of  said  court"  to  give  jurisdiction ;  Mahler  v.  Transp.  Co.,  35  N.  Y. 
358,  holding  jurisdiction  of  State  extends  from  shore  to  shore  of  waters 
wholly  within  it ;  Rockland  Steamboat'  Co.  v.  Fessenden,  79  Me.  149,  8 
Atl.  552,  as  an  illustration  of  where  distances  on  sea  were  measured  as 
land  miles. 

Distinguished  in  State  v.  Wagner,  61  Me.  185,  where  courts  have 
previously  exercised  jurisdiction  over  the  locality,  the  question  of  jurisdic- 
tion is  one  of  law. 

Special  verdict,  failing  to  find  whether  place  of  crime  was  out  of  the 
Jurisdiction  of  the  State,  is  insufficient,  -and  will  be  set^  aside  ana  new  trial 
ordered. 

Approved  in  Ex  parte  Ballinger,  5  Hughes,  390,  88  Fed.  783,  holding 
piracy  is  cognizable  in  Federal  court  only  when  committed  without  the 
criminal  jurisdiction  of  State  courts. 

1  Black,  488-490,  17  L.  Ed.  80,  XTIHTED  STATES  ▼.  KNI0HT. 

Supreme  Court,  in  chancery  appeals,  cannot  look  beyond  the  record  as 
transmitted  from  the  inferior  court,  but  defeated  party,  upon  discovery  of 
new  evidence,  may  obtain  leave  of  Supreme  Court  to  file  bill  of  review  in 
court 'below,  to  review  Supreme  Court's  final  decree. 

Approved  in  Ex  parte  Fuller,  182  U.  S.  568,  46  L.  Ed.  1284,  21  Sup.  Ct. 
873,  holding  Federal  court  in  Indian  Territory  may  grant  new  trial  for 
newly  discovered  evidence  after  final  decision  by  United  States  Supreme 
Court;  Kingsbury  v.  Buckner,  134  U.  S.  672,  83  L,  Ed.  1066,  10  Sup.  Ct. 
645,  holding  that  party  against  whom  a  decree  is  rendered  by  appellate 
court  cannot  impeach  it  for  errors  apparent  on  the  record  that  do  not 
involve  jurisdiction ;  In  re  Potts,  166  U.  S.  268,  41  L.  Ed.  996,  17  Sup.  Ct. 
522,  and  Kimberly  v.  Arms,  40  Fed.  554,  when  decree  of  Circuit  Court 
has  been  remanded,  it  cannot  grant  a  rehearing  without  leave  of  appeUate 
court  for  newly  discovered  evidence;  In  re  Gamewell  Fire- Alarm  Tel.  Co., 
73  Fed.  911,  20  C.  C.  A.  Ill,  and  Nessley  v.  Ladd,  30  Or.  565,  48  Pac.  421, 
holding  same. 

Distinguished  in  Allen  v.  Commonwealth,  114  Va.  829,  77  S.  E.  67,  motion 
for  new  trial  on  ground  of  after-discovered  evidence  is  matter  of  right 
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in  trial  oonrt  and  is  not  dex>e]ident  npon  leave  granted  by  appellate  oonrt; 
Cleveland  v.  Quilty,  128  Mass.  579,  where  appeal  was  dismissed  because 
party  was  not  entitled  to  appeal,  original  decree  may  be  revoked;  Gale  v. 
Xickerson,  144  Mass.  418,  11  N.  E.  719,  holding  petition  to  revise  decree 
of  probate  court  afSrmed  upon  appeal  must  be  heard  in  the  first  instance 
in  probate  court. 

Supreme  Court,  when  exercising  a  special  statutory  Jurisdiction,  is  go^ 
emed  as  to  its  procedure  and  powers  by  such  statute. 

Approved  in  dissenting  opinion  in  In  re  Jessup,  81  Cal.  486,  22  Pac. 
1036,  majority  holding  that  court  derives  its  power  from  the  GonstitutioUi 
and  the  legislature  can  neither  abridge  noF  enlarge  it. 

Rehearing  will  be  granted  upon  Judgment  rendered  at  same  term  if  any 
one  of  the  Judges  concurring  in  the  decision  sees  cause  to  doubt  its  correct- 
ness on  the  record  before  the  court. 

Approved  in  Omaha  Electric  Light  etc.  Co,  v.  Omaha,  216  Fed.  864,  133 
C.  C.  A.  52,  Circuit  Court  of  Appeals,  issuing  order  to  stay  mandate  of 
decree  pending  action  of  Supreme  Court  in  similar  case,  sets  aside  decree 
after  term  and  enters  one  in  conformity  with  that  of  Supreme  Court; 
Public  Schools  v.  Walker,  9  Wall.  604,  19  L.  Ed.  660,  following  rule; 
Steines  v.  Franklin  Co.,  14  Wall.  22,  20  L.  Ed.  848,  holding  decision  of 
highest  court  of  State,  upon  motion  for  rehearing,  is  not  re-examinable; 
Brooks  V.  Railroad  Co.,  102  U.  S.  108,  26  L.  Ed.  92,  holding  that  petition 
for  a  rehearing  cannot  be  filed  after  term  at  which  judgment  was  rendered; 
American  Diamond  Rock  Boring  Ca.  v.  Sheldon,  18  Blatchf .  60,  1  Fed.  870, 
refusing  to  grant  a  rehearing,  as  of  course,  on  certificate  of  two  counsel; 
Roberts  v.  Haggart,  4  Dak.  212,  29  N.  W.  657,  refusing  to  grant  a  rehear- 
ing after  final  judgment  and  adjournment  of  term;  Winchester  v.  Win- 
chester, 121  Mass.  130,  holding  petition  for  rehearing  will  not  be  granted 
imless  the  court,  upon  inspection,  so  orders ;  Woodbury  v.  Dorman^  15  Minn. 
342,  denying  motion  for  reargument. 

1  Black,  491-493,  17  L.  Ed.  106,  FLANAQAN  ▼.  TX7BNEB. 

Party  claiming  funds,  the  proceeds  of  vessels  sold  to  pay  repairs,  as  be- 
lonj;lng  to  him  alone,  cannot  in  a  subsequent  suit,  deny  his  ownership. 

Approved  in  Brewer  v.  Nash,  16  R.  I.  461,  27  Am.  St.  Rep.  751,  17  Atl. 
858,  where  after  a  defective  exercise  of  a  power  of  sale  mortgagors  receive 
the  proceeds,  and  after  learning  of  defects  in  sale  continue  to  keep  them, 
they  are  estopped  from  denying  the  purchaser's  title;  Humpfner  v.  Osborne, 

2  S.  D.  324,  50  N.  W.  93,  if  party  set  up  defense  that  note  was  paid  by 
foreclosure  of  mortgage,  he  is  estopped  from  asserting  that  foreclosure 
was  invalid. 
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1  Black,  4M-601,  17  L.  Ed.  166,  THE  WATER  WITOH. 

Parties  suing  for  damages  to  cargo  may  not  split  np  tbe  claim  for  dam- 
ages by  applsring  a  portion  in  extinguishing  freight  money  and  asking  decree 
for  excess. 
Approved  in  The  Bark  Ethel,  5  Ben.  161,  Fed.  Gas.  4540,  following  rale. 

Carrier  is  estopped  to  deny  his  liability  to  deliver  goods  in  like  good 
order  as  received,  though  he  did  not  sign  bills  of  lading,  whero  he  received^ 
and  carried  and  then  libeled  cargo  for  freight. 

Approved  in  The  T.  A.  Goddard,  12  Fed.  184,  and  The  Euripides,  52  Fed. 
163,  holding  carrier  by  water  is  liable  for  safe  transportation  of  goods 
independent  of  any  bill  of  lading;  Jacobs  v.  Millar,  50  Mich.  127, 15  N.  W. 
45,  holding  claimant  under  a  deed  confirms  all  its  provisions,  and  cannot 
adopt  only  those  favoring  him ;  Hatch  v.  Tucker,  12  R.  I.  505,  34  Am.  Bep. 
710,  holding  consignee  liable  for  freight,  though  master  refused  to  sign 
bill  of  lading. 

Estoppel  to  assume  inconsistent  positions  in  legal  proceedings.    Note, 
3  E.  B.  G.  328. 

Two  courts  having  decided  a  question  of  fact  as  to  fault  of  master  of 
vessel  for  injury  to  freight  the  same  way,  Supreme  Court  ought  not  to  reverse 
because  of  difference  of  opinion  as  to  weight  of  testimony. 

Approved  in  The  Grace  Girdler,  7  Wall.  204,  19  L.  Ed.  117,  and  The 
Juniata,  93  U.  S.  339,  23  L.  Ed.  931,  refusing  to  reverse;  The  Quickstep, 

2  Biss.  292,  Fed.  Cas.  11,509,  where,  in  collision  case.  District  Court  found 
both  parties  at  fault,  and  respondents  appealed,  Circuit  Court  cannot  in- 
quire as  to  fault  of  libelants ;  The  Oregon,  55  Fed.  673,  5  C.  C.  A.  229,  but 
the  court  reviewed  the  evidence. 

Denied  in  Ayer  v.  The  Steamer  Glaucus,  4  Cliff.  168,  Fed.  Cas.  683, 
holding  that  facts  are  open  to  revision  in  the  Circuit  Court. 

1  Black,  501-503,  17  L.  Ed.  227,  WHITE'S  ADMIKI8TBAT0B  ▼.  UNITED 
STATES. 

Not  cited. 

1  Black,  503-606^  17  L.  Ed.  134,  EX  PABTE  OOBDON. 

Judgment  of  Circuit  Court  in  criminal  case  cannot  be  revised  or  con- 
trolled by  Supreme  Court  by  writ  of  error  or  prohibition,  or  by  certiorari. 

Approved  in  United  States  v.  Dickinson,  213  U.  S.  101,  102,  58  L.  Ed. 
719,  29  Sup.  Ct.  485,  Federal  act  giving  appeal  to  government  in  certain 
criminal  cases  does  not  extend  power  of  certiorari  to  bring  up  criminal  case 
for  correction  of  error ;  Whitney  v.  Dick,  202  U.  S.  139,  50  L.  Ed.  966,  26 
Sup.  Ct.  584,  Circuit  Court  of  Appeals  cannot  issue  certiorari  to  review 
conviction  in  inferior  Federal  court  where  only  question  is  whether  Federal 
court  has  jurisdiction  to  punish  offense;  Ex  parte  Joins,  191  U.  S.  102, 
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48  L.  Ed.  Ill,  24  Sap.  iCt.  27,  holding  prohibition  will  not  issue  to  inferior 
eonrt  in  respect  of  cause  which  is  finished;  Barber  Asphalt  Pav.  Co.  v. 
Morris,  132  Fed.  955,  67  L.  R.  A.  761,  66  G.  C.  A.  55,  granting  mandamus 
to  circuit  judge  to  vacate  order  staying  proceedings  pending  certain  State 
court  appeals;  In  re  Paquet,  114  Fed.  440,  52  C.  C.  A.  239,  holding  Circuit 
Court  of  Appeals  cannot  issue  prohibition  to  Circuit  Court  in  case  where 
its  appellate  jurisdiction  has  not  been  invoked;  United  States  v.  Embolt, 
105  U.  S.  416,  26  L.  Ed.  1078,  holding  that  informaticm  for  a  forfeiture 
under  revenue  laws  cannot  be  brought  from  Circuit  Court  by  appeal; 
United  States  v.  Sanges,  144  U.  S.  319,  86  L.  Ed.  449,  12  Sup.  Ct.  612, 
holding  that  a  writ  of  error  does  not  lie  in  behalf  of  the  United  States 
in  a  criminal  case;  United  States  v.  Williams,  67  Fed.  385,  14  C.  C.  A. 
440,  quaere,  whether  power  of  Circuit  Court  of  Appeals  to  issue  writs  of 
prohibition  extends  to  any  cases  except  to  enforce  its  particular  jurisdic- 
tion; United  States  v.  Plumer,  3  Cliff.  27,  Fed.  Cas.  16,055,  holding  that 
writ  of  error  does  not  lie  from  Supreme  Court  to  Circuit  Court  in  a  crim- 
inal case ;  dissenting  opinion  in  Ex  parte  Lange,  18  Wall.  185,  21  L.  Ed.  882, 
majority  holding  where  prisoner  shows  he  is  held  under  an  unauthorized 
judgment  of  Federal  court,  the  Supreme  Court  will,  by  writs  of  habeas 
corpus  and  certiorari,  look  into  the  record;  Sparf  v.  United  States,  156 
U.  S.  176,  89  L.  Ed.  887,  15  Sup.  Ct.  321,  without  particular  application; 
United  States  v.  McElroy,  2  Mont.  496,  construing  act  allowing  appeals; 
American  Const.  Co.  v.  Jacksonville  etc.  Ry.  Co.,  148  U.  S.  380,  37  L.  Ed. 
490, 13  Sup.  Ct.  762,  discussing  nature  of  writ  of  certiorari. 

Distinguished  in  Ex  parte  Ciendenning,  22  Okl.  116,  1  Okl.  Cr.  235,  132 
Am.  St  Rep.  628,  19  L.  R.  A.  (N.  8.)  1041,  97  Pac.  653,  person  convicted 
for  crime,  not  imprisoned  during  period  involved  in  sentence,  cannot  be 
committed  afterward;  Bryan  v.  Bates,  12  Allen,  209,  holding  that  writ 
of  error  allowed  by  Supreme  Court,  in  a  criminal  case  in  which  final  judg- 
ment has  been  given  by  State  court,  operates  as  a  supersedeas. 

Writ  of  prohibition.    Note,  111  Am.  St.  Rep.  984,  986,  958. 

Superintending  control  and  supervisory  jurisdiction  over  inferior  or 
subordinate  tribunal.    Note,  51  L.  R.  A.  104. 

1  Black,  60e-518,  17  L.  Ed.  228,  FOSTER  ▼.  GODDARD. 

Exception  to  master's  report  should  distinctly  point  out  the  finding  and. 
conclusion  of  the  master  which  It  seeks  to  reverse. 

Approved  in  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Iron  Co.,  42  Fed.  374, 
Central  Trust  Ca  v.  Wabash  etc.  R.  Co.,  67  Fed.  444,  holding  that  excep- 
tions were  sufficiently  full  and  specific ;  Hayes  v.  Hammond,  162  111.  135,  44 
N.  £.  423,  holding  same. 

Distinguished  in  Jones  v.  Lamar,  39  Fed.  586,  holding  that  exceptions 
to  master's  report  are  to  be  regarded  only  so  far  as  they  are  supported 
by  his  special  sUtements^  Goddard  v.  Foster^  17  Wall.  136,  21  L.  Ed.  593, 
arguendo. 
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Proof  in  eqnlt^  must  agree  with  tlie  allegatioiui. 

Cited  and  rale  applied  in  Agawam  v.  Jordan,  7  Wall.  607,  19  L.  Ed. 
183,  holding  evidence  inadmissible,  as  no  such  defense  had  been  set  up  in 
the  answer;  as  also  in  Rubber  Co.  v.  Goodyear,  9  Wall.  793,  19  L.  Ed.  668, 
Goodyear  v.  Providence  Rubber  Co.,  2  Cliff.  370,  Fed.  Cas.  5583,  Bradley  v. 
Converse,  4  Cliff.  367,  Fed.  Cas.  1775,  Blandy  v.  Griffith,  3  Fed.  Cas.  677, 
Phelps  V.  Elliott,  35  Fed.  461,  and  Randolph  v.  Allen,  73  Fed.  37,  19 
C.  C.  A.  353,  holding  same;  Bunnel  v.  Stoddard,  4  Fed.  Cas.  682,  holding 
there  was  no  material  variance  between  allegations  and  proof.  Cited,  with- 
out particular  application,  in  Edison  Electric  Light  Co.  v.  Peninsular  Light, 
Power  etc.  Co.,  95  Fed.  676. 

Miscellaneous.  Cited  in  Rogers  v.  Riverside  Land  etc.  Co.,  132  Cal.  12, 
64  Pac.  96,  as  to  what  terms  in  agreement  of  "maintaining  and  repairing" 
will  include. 

1  Black,  618-622,  17  L.  Ed.  66,  HOYT  ▼.  SHELDON. 

On  error  to  State  court  it  must  appear  fbat  Federal  point  was  decided 
against  plaintiff  in  error,  and  that  the  section  of  the  Oonstitatlon  and  tlie 
right  claimed  under  it  were  brought  to  the  attention  of  State  court 

Approved  in  Giles  v.  Teasley,  193  U.  S.  160,  48  L.  Ed.  669,  24  Sup.  Ct. 
359,  denying  jurisdiction  to  review  State  order  sustaining  demurrer  in  action 
for  damages  for  refusal  to  register  negro  as  elector;  Hutchinson  v.  Morris 
Bros.,  190  Mo.  677,  89  S.  W.  871,  applying  principle  on  appeal  from  Circuit 
Court  to  Supreme  Court ;  State  v.  Schuman,  36  Or.  24,  78  Am.  SV  Rep. 
757,  58  Pac.  663,  holding  in  prosecution  for  unlawfully  selling  trout  which 
had  been  shipped  into  State,  claim  of  immunity  because  sale  made  in  orig- 
inal packages  cannot  be  urged  on  appeal  where  not  set  up  below;  Allen  v. 
City  of  Portland,  35  Or.  459,  461,  58  Pac.  520,  521,  holding  petition  in 
suit  to  annul  street  assessment  did  not  set  up  Federal  question;  Messenger 
V.  Mason,  10  Wall.  510,  19  L.  Ed.  1029,  holding  constitutional  objection  in 
too  general  a  form  to  give  jurisdiction;  Edwards  v.  Elliott,  21  WalL  550, 
22  L.  Ed.  490,  holding  exception  sufficient  where  record  showed  court  held 
remedy  given  by  lien  law  of  State  did  not  conflict  with  Federal  laws  and 
Constitution ;  Sayward  v.  Denny,  158  U.  S.  184,  39  L.  Ed.  942,  15  Sup.  Ct. 
778,  declaring  that  right  on  which  party  relies  must  have  been  called  to 
attention  of  the  court,  and  the  decision  must  have  been  adverse;  F.  G. 
Oxley  Stave  Co.  v.  Butler  Co.,  166  U.  S.  656,  658,  41  L.  Ed.  1152,  1153, 
17  Sup.  Ct.  712,  holding  court  without  jurisdiction  where  party  did  not 
"specially  set  up"  right  claimed  under  Constitution ;  Columbia  Water  Power 
Co.  V.  Columbia  El.  St.  Ry.  etc.  Co.,  172  U.  S.  488,  48  L.  Ed.  626,  19  Sup. 
Ct.  252,  holding,  where  validity  of  Federal  or  State  statute  is  involved,  if 
Federal  question  appears  in  the  record  and  was  decided,  it  need  not  be 
specially  set  up ;  Parlin  v.  Hord,  145  Mo.  119,  46  S.  W.  753,  before  Supreme 
Court  can  assiume  jurisdiction,  record  must  show  that  constitutional  ques- 
tion was  raised  in  trial  court;  Ash  v«  City  of  Independence,  145  Mo.  126, 


^'7  THE  STEAMER  ST.  LA^ENCE.       1  Black,  522-632 


s  S.  W.  751,  where  party  in  whose  favor  constitutional  question  was 
^ided  appeals,  court  has  no  jurisdiction  on  that  ground. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  B.  A.  540. 
Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 

obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  85. 

Miscellaneous.    Cited  as  an  instance  t>f  where  writ  of  error  was  directed 

•^  the  subordinate  court  to  which  the  record  had  been  remitted,  in  dissent- 

^^  opinion  in  Underwood  v.  McVeigh,  131  U.  S.  exxii,  Appx.,  21  L.  Ed. 

^^  majority  dismissing  writ  of  error,  because  it  should  have  been  directed 

*o  ^he  Court  of  Appeals  of  the  State  of  Virginia. 

i  JKIack,  522-^532,  17  L.  Ed.  180,  THE  STEAMEB  ST.  LAWBENOE. 

Ooiirt  rule  respecting  tlie  process  to  be  used  Is  a  very  different  thing  from 
^  At-fceznpt  to  enlarge  or    limit   the    court's   Jurisdiction.    So,  the    twelfth 
^tir-atl-fey  rale  respecting  libel  in  rem,  for  repairs  in  home  port,  as  altered  in 
^^S,    ^w^aji  not  invalid  as  altering  the  court's  admiralty  Jurisdiction. 

Af>i>x-oved  in  The  Selt,  3  Biss.  349,  Fed.  Cas.  12,649,  and  In  re  Kirkland, 
^i  FGd^  Cas*  677,  both  following  rule;  Whittaker  v.  The  J.  A.  Travis,  29 
■P^ed.  C?^s.  1117,  holding  libelant  had  right  to  proceed  in  rem  against  vessel 
for  x-ep^^irs  made  at  home  port;  Hudson  v.  Parker,  156  U.  S.  284,  39  L.  Ed, 
426,  ZL&  Sup.  Ct.  453,  upholding  Supreme  Court  rule  36,  respecting  allow- 
ance  o:t     vrit  of  error. 

lidity  of  court  rule  in  contravention  of  common  law  or  statute, 
otc,  19  Ann.  Gas.  802. 


cannot  refuse  to  exercise  a  power  with  which  the  Constitution  and 
^4  ^^r^^  clothed  it. 
Cit^^    in  The  Topsy,  44  Fed.  635,  arguendo. 

'S'^deral  Jurisdiction,  in  admiralty  cases,  is  delegated  by  the  Oonstitu- 

1^<^>  axid  cannot  be  enlarged  by  any  State  or  Federal  statute,  or  rule  of  court. 

Approved  in  The  Fred  E.  Sander,  208  Fed.  728,  4  N.  C.  C.  A  895,  Work- 

^^tv's  Compensation  Act,  abolishing  civil  actions  for  recovery  of  damages 

*0T  mjuries,  dwes  not  prevent  enforcement  of  maritime  lien  for  injury  re- 

mved  on  vessel ;  United  States  v.  Banister  Realty  Co.,  155  Fed.  593,  power 

oi  Congress  to  legislate  in  regard  to  obstruciions  in  navigable  waters  comes 

mthin  commerce  clause,  or  within '  admiralty  and  maritime  jurisdiction, 

and  court  may  enjoin  obstruction  in  Far  Rockaway  Bay ;  The  Lottawanna, 

21  Wall.  575,  22  L.  Ed.  662,  following  rule ;  The  Belfast,  7  Wall.  641,  19 

L.  Ed.  271,  holding  that  a  proceeding  in  rem  to  enforce  maritime  lien  is 

^thin  the  exclusive  cognizance  of  District  Courts,  albeit  the  contract  be 

for  transportation  between  ports  within  the  same  State;  New  England 

^ferine  Ins.  Co.  v.  Dunham,  11  Wall  24,  20  L.  Ed.  97,  holding  that  the 

V— 37 
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admiralty  jurisdiction  of  the  United  States  is  not  limited  by  the  statutes 
or  judicial  prohibitions  of  England;  Atkins  v.  The  Disintegrating  Co.,  18 
Wall.  304,  21  L.  Ed.  845,  holding  District  Court,  in  admiralty  case,  can 
obtain  jurisdiction  to  proceed  in  personam  against  nonresident  by  attach- 
ment of  his  goods  within  the  district;  Watts  v.  Camors,  116  U.  S.  362, 
29  L.  Ed.  409,  6  Sup.  Ct.  95,  treating  the  stipulation  as  a  penalty,  though 
the  rule  in  State  court  may  be  different;  Butler  v.  Boston  S.  S.  Co.,  130 
U.  S.  557,  32  L.  Ed.  1024,  9  Sup.  Ct.  619,  holding  that  general  maritime 
law  may  be  amended  by  Congress;  In  re  Gamett,  141  U.  S.  14,  S5  L.  Ed. 
634,  11  Sup.  Ct.  843,  holding  law  of  limited  liability  is  part  of  the  mari- 
time law  of  the  United  States;  and  Hanson  v.  Fowle,  1  Sawy.  504,  Fed. 
Cas.  ,6041,  holding  same;  The  H.  E.  WiUard,  53  Fed.  600,  holding  Uen 
given  by  State  statute,  not  being  of  a  maritime  nature,  cannot  be  enforced 
in  admiralty;  The  Electron,  74  Fed.  695,  21  C.  C.  A.  12,  holding  that 
admiralty  courts  cannot  enforce  lien  given  by  State  law  for  materials 
furnished  foreign  vessel  unless  credit  was  given  to  the  vessel. 

Actions  in  State  courts  against  vessels — ^Admiralty  jurisdiction  of  dis- 
trict courts.    Note,  62  Am.  Dec.  237,  238. 

Admiralty  Jurlsdictloii  is  to  be  ascertained  by  a  reasonable  construction 
of  the  Oonstltntlon,  In  connection  with  the  purpose  for  which  admiralty  Juris- 
diction was  granted  to  the  Federal  goyemment. 

Approved  in  Diefenthal  v.  Hamburg-Amerikanische  P.  Aotien-Gesell- 
schaft,  46  Fed.  398,  holding  that  contract  to  supply  vessel  for  a  year  not 
maritime;  The  Katie,  40  Fed.  482,  7  L.  R.  A.  5^,  upholding  act  extending 
benefits  of  limited  liability  legislation  to  vessels  engaged  in  inland  naviga- 
tion. 

Where  supplies  are  presumed  to  be  furnished  on  the  credit  of  the  vessel, 
though  In  the  home  port,  or  where  a  lien  Is  given  by  local  law,  the  party  la 
entitled  to  proceed  In  rem  In  admiralty. 

Approved  in  The  Ship  Potomac,  2  Black.  583,  17  L.  Ed.  264,  following 
rule ;  The  Belfast,  7  Wall.  643,  646,  19  L.  Ed.  272,  holding  that  proceeding 
in  rem  to  enforce  a  maritime  lien  cannot  be  maintained  in  a  common-law 
court. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  JL  A.  408,  410. 

Question  of  enforcement  In  admiralty  of  State  statutory  Uen  for  repairs 
to  vessel  In  home  port  discussed.  Season  for  amendment,  In  U359,  of  admiralty 
rule  12,  upon  this  point,  stated,  and  held  that  Ubel  In  rem,  based  upon  a  State 
statute  and  commenced  prior  to  amendment  of  1859,  was  maintainable. 

Approved  in  The  Robert  W.  Parsons  (Perry  v.  Haines),  191  U.  S.  24, 
48  L.  Ed.  76,  24  Sup.  Ct.  8,  upholding  exclusive  Federal  jurisdiction  over 
suit  to  enforce  in  rem  lien  for  repairs  to  Erie  canal-boat  made  in  port  of 
home  State;  The  Roanoke,  189  U.  S.  194,  47  L.  Ed.  773,  23  Sup.  Ct.  492, 
holding  void  2  Ball.  Wash.  Code,  §§  5953,  5954,  attempting  to  create  lien 
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on  ocean-going  vessels  owned  in  other  States  for  labor  and  materials  fur- 
nished on  order  of  contractor;  Fredericks  v.  James  Rees  &  Sons  Co.,  135 
Fed.  731,  68  C.  C.  A.  368,  lien  enforced  by  proceedings  in  rem  under  State 
statute  for  repairs  and  supplies  to  vessel  in  home  port  is  enforceable  in 
admiralty;  The  Underwriter,  119  Fed.  745,  747,  748,  holding  where  charter- 
party  provides  that  charter-party  shall  pay  for  all  vessel's  coal,  no  lien 
exists  for  coal  furnished  on  order  of  master  in  foreign  port  across  river 
from  home  port ;  The  Iris,  100  Fed.  106, 113,  40  C.  C.  A.  301,  holding  where 
vessel  is  sold  and  after  part  payment  of  purchase  price  is  delivered  to  pur- 
chaser under  agreement  by  which  he  is  authorized  to  make  repairs  at  his 
own  expense,  purchaser  may  charge  vessel  with  liens  under  Pub.  Stats. 
Mass.,  c.  192,  §  14;  The  J.  E.  Rumbell,  148  U.  S.  12,  37  L.  Ed.  347,  13  Sup. 
Ct.  500,  holding  that  lien  given  by  State  statute  for  repairs  in  home  port 
may  be  enforced  in  admiralty,  noting  amendment  of  1872  of  rule  12;  Leon 
V.  Galceran,  11  Wall.  192,  20  L.  Ed.  77,  holding  suit  for  mariner's  wages  in 
personam  is  maintainable  at  common  law;  Ex  parte  McNiel,  13  Wall.  243, 
20  L.  Ed.  627,  although  a  State  law  cannot  confer  jurisdiction  on  a  Fed- 
eral court,  it  may  give  a  right,  to  which  such  a  court  may  give  effect;  The 
Lottawanna,  21  WaU.  579,  582,  22  L.  Ed.  1(63,  664,  holding  valid,  liens 
granted  by  State  laws  in  favor  of  materialmen  for  necessaries  furnished  in 
home  port  (see  dissenting  opinion,  593,  595,  603,  22  L.  Ed.  668,  671) ;  The 
Albany,  4  Dill.  448,  Fed.  Cas.  131,  whether  a  vessel  is  foreign  or  domestic 
depends  upon  the  residence  of  her  owners;  The  Glide,  167  U.  S.  614,^615, 
42  L.  Ed.  299',  17  Sup.  Ct.  933,  and  The  Barque  Unadilla,  8  Ben.  478,  479, 
Fed.  Cas.  14,332,  both  holding  that  enforcement  in  rem  of  lien  created  by 
State  statute  for  repairs  and  supplies  in  home  port  is  exclusively  within 
the  admiralty  jurisdiction  of  the  United  States;  Schultz  v.  Bosman,  5 
Hughes,  101,  Fed.  Cas.  12,488,  holding  that  admiralty  has  jurisdiction  of 
suits  in  personam  by  materialmen,  even  when  they  have  no  lien;  The  Paw- 
ashick,  2  Low.  151,  Fed.  Cas.  10,851,  Jiolding  that  British  shipmaster  may 
proceed  in  this  court  for  his  wages  against  British  ship ;  The  Eliza  Ladd, 
3  Sawy.  521,  Fed.  Cas.  4364,  holding  contract  to  furnish  ship  with  pro- 
peller after  she  is  launched  is  maritime;  The  City  of  Salem,  7  Sawy.  479, 

10  Fed.  844,  The  Bri^  America,  1  Low.  178,  Fed.  Cas.  289,  and  Haslett  v. 
The  Enterprise,  11  Fed.  Cas.  785,  all  holding  lien  by  State  statute  enforce- 
able in  rem  in  admiralty;  In  re  etc.  of  Ship  Edith,  11  Blatchf.  464,  468, 
469,  471,  Fed.  Cas.  4283,  holding  State  statute  attempting  to  give  a  remedy 
for  enforcement  of  maritime  contracts  is  unconstitutional;  The  Circassian, 

11  Blatchf.  477,  479,  Fed.  Cas.  2726,  holding  new  twelfth  rule  in  admiralty 
of  1872  cannot,  as  to  a  subsequent  libel,  waive  a  claim  almost  barred  by 
the  statute  of  limitations  and  make  it  a  lien,  so  as  to  cut  off  previously 
acquired  titles;  The  William  T.  Graves,  14  Blatchf.  191,. 8  Ben.  570,  Fed. 
Cas.  17,758,  holding  State  lien  for  repairs  had  priority  over  mortgage;  The 
Ship  Adele,  1  Ben.  310,  Fed.  Cas.  78,  and  The  Madrid,  40  Fed.  680,  both 
holding  State  lien  cannot  be  enforced  in  rem  in  admiralty;  The  Steamer 
Missouri^  3  Ben.  515,  Fed.  Cas.  9652,  holding  penalty  for  violating  revenue 
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laws  enforceable  in  admiralty  against  vessel,  because  the  subject  matter  is 
maritime ;  The  Canal-Boat  Kate  Tremaine,  5  Ben.  69,  Fed.  Cas.  7622,  hold- 
ing maritime  lien  upon  domestic  vessel  for  wharfage  is  enforceable  in  ad- 
miralty; Francis  v.  The  Barque  Harrison,  1  Sawy.  354,  356,  360,  2  Abb. 
(U.  S.)  76,  77,  82,  Fed.  Cas.  5038,  holding  that  lien  of  domestic  material- 
men will  be  enforced  against  proceeds  in  registry  in  preference  to  subse- 
quent mortgage;  Scott's  Case,  1  Abb.  (U.  S.)  339,  Fed.  Cas.  12,522,  hold- 
ing lien  given  by  State  statute  cannot  relate  back  as  a  maritime  lien  may 
do,  and  take  priority  over  a  previously  recorded  mortgage;  The  Circassian, 
5  Fed.  Cas.  690,  holding  that  amended  twelfth  rule  of  1872  does  not  apply 
to  supplies,  etc.,  furnished  before, that  date;  Jackson  v.  The  Kinnie,  13 
Fed.  Cas.  219,  Moir  v.  The  Dubuque,  17  Fed.  Cas.  570,  In  re  Steamboat 
Josephine,  39  N,  Y.  24,  and  Brookman  v.  Hamill,  43  N.  Y.  560,  561,  562, 
3  Am.  Rep.  736,  737,  all  holding  unconstitutional  State  statutes  authorizing 
actions  in  rem  against  vessels  for  causes  cognizable  in  admiralty;  New 
York  Mail  S.  S.  Co.  v.  The  Baltic,  18  Fed.  Cas.  158,  holding  lien  given  by 
State  law  cannot  be  enforced  in  admiralty ;  The  Brig  E.  A.  Barnard,  2  Fed. 
721,  holding  that  maritime  liens  have  priority  over  liens  given  by  State 
statute;  Sinton  v.  The  Steamboat  R.  R.  Roberts,  34  Ind.  451,  7  Am.  Rep. 
231,  and  Atlantic  Works  v.  Tug  Glide,  157  Mass.  526,  84  Am.  St.  Rep.  806, 
33  N.  E.  163  (see  dissenting  opinion,  pp.  529,  532,  533,  34  Am.  St.  Rep.  809, 
33  N.  E.  165,  166),  both  holding  State  courts  could  enforce  in  rem  lien 
given  by  State  statute  for  building  steamboat;  Steamer  Petrel  v.  Dumont, 
28  Ohio  St.  610,  611,  612,  614,  22  Am.  Rep.  899,  400,  401,  402,  and  The 
Willapa,  25  Or.  73,  77,  34  Pac.  689,  691,  both  holding  proceeding  in  rem 
under  StSte  statute  cannot  be  enforced  in  State  court  on  maritime  con- 
tract; Waggoner  v.  Phillips,  10  Heisk.  521,  holding  provision  in  code  was 
for  enforcement  of  lien  in  personam,  and  unconstitutional;  Warren  v. 
Kelley,  80  Me.  524,  526,  15  Atl.  50,  51,  and  In  re  Steamboat  Josephine,  39 
N.  Y.  26,  both  holding  unconstitutional  State  statute  providing  for  enforce- 
ment in  rem  in  State  courts  lien  given  by  local  law  for  materials,  etc.,  fur- 
nished domestic  vessel;  Brigg  v.  Light-Boats,  11  Allen,  184,  where  builder 
had  transferred  vessel  to  United  States,  a  lien  could  not  be  enforced  for 
labor  and  materials;  Weaver  v.  McL^Uan,  5  Ben.  80,  Fed.  Cas.  17,309,  and 
The  Lottawanna,  20  Wall.  218,  219,  22  L.  Ed.  262,  arguendo ;  Young  v.  The 
Ship  Orpheus,  2  Cliff.  39,  Fed.  Cas.  18,169,  to  point  that  pending  cases  are 
unaffected  by  repeal  of  old  rule ;  Pollock  v.  Cleveland  Shipbuilding  Co.,  56 
Ohio  St.  670,  47  N.  E.  584,  to  point  that  contract  for  work  and  material 
employed  in  commerce  is  maritime. 

Distinguished  in  The  Sarah  Jane,  1  Low.  206,  Fed.  Cas.  12,349,  holding 
that  admiralty  has  jurisdiction  of  libel  by  mariners  for  wages  against 
vessel  plying  on  navigable  waters  wholly  within  a  State;  The  H.  E.  Willard, 
52  Fed.  389,  holding  admiralty  cannot  enforce  lien  given  by  State  statute 
tfpon  subject  not  of  a  maritime  nature;  The  Brig  Eledona,  2  Ben.  33,  35, 
Fed.  Cas.  4340,  the  right  to  sue  ship  or  owner  for  supplies  does  not  depend 
on  the  twelfth  rule  of  admiralty. 
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Maritiine  lien  for  repairs  is  not  waived  hj  the  acceptance  of  owner's 
notes,  where  libelants  did  not  agree  to  receive  them  in  lieu  of  their  original 
daim. 

Approved  in  The  J.  R.  Langdon,  163  Fed.  476,  90  C.  C.  A.  18,  where  per- 
son having  maritime  lien  intervenes  in  creditor's  suit  and  court  ordering 
vessel  sold  decides  adversely  to  claim  of  lien,  question  is  res  ad  judicata  as 
between  libelants  and  purchaser;  The  Bird  of  Paradise,  5  Wall.  561,  18 
L.  Ed.  666,  holding  bill  or  note  due  before  the  unloading  of  the  cai^o,  and 
protested  and  unpaid,  is  no  discharge  of  the  lien;  The  Ferry  Steamer  Nor- 
folk, 2  Hughes,  126,  Fed.  Cas.  10,297,  by  taking  note  for  supplies,  claimant 
did  not  waive  his  lien  in  admiralty;  The  Sarah  J.  Weed,  2  Low.  556,  Fed. 
Cas.  12,350,  The  Eclipse,  3  Biss.  102,  Fed.  Cas.  4268,  The  Illinois,  2  Flipp. 
409,  417,  Fed.  Cas.  7005,  The  Dubuque,  2  Abb.  (U.  S.)  29,  Fed.  Cas.  4110, 
The  Alabama,  22  Fed.  451,  and  The  Queen  of  St.  Johns,  31  Fed.  28,  all 
holding  same;  The  Steamer  James  Guy,  1  Ben.  117,  Fed.  Cas.  7195,  hold- 
ing that  burden  was  on  claimant  to  prove  libelant  agreed  to  receive  drafts 
in  place  of  original  claim;  Risher  v.  The  Frolic,  1  Woods,  94,  Fed.  Cas. 
11,856,  holding  facts  showed  that  paye^  intended  to  take  the  note  in  ex- 
tinguishment of  his  debt,  and  that  his  lien  was  lost;  The  Theodore  Perry, 
23  Fed.  Cas.  912,  holding  lien  for  repairs  may  be  enforced,  though  mort- 
gage given  as  security  has  not  been  surrendered. 

Distinguished  in  The  Maitland,  2  Biss.  206,  Fed.  Cas.  8979,  holding  re- 
pairs in  foreign  port  done  by  contract  do  not  constitute  a  maritime  lien; 
The  Nebraska,  69  Fed.  1013,  17  C.  C.  A.  94,  holding  that  maritime  lien  is 
waived  by  accepting  notes  extending  payment  beyond  time  allowed  for  en- 
forcement of  lien. 

Purchaser  of  Tessel,  though  without  notice  of  liens  for  repairs  famished 
by  the  local  law,  takes  it  subject  thereto. 

Approved  in  Crosby  v.  The  Lillie,  40  Fed.  368,  holding  seamen's  lien  for 
wages  not  divested  by  sheriff's  sale. 

Miscellaneous.  Cited  in  The  Brig  Antelope,  1  Ben.  345,  Fed.  Cas.  480; 
Friedman  v.  Israel,  26  Fed.  805. 

1  Black,  532^-540,  17  L.  Ed.  185,  I«AW  ▼.  OBOSa 

Where  member  of  mercantile  firm  undertakes  to  render  personal  services 
to  others,  distinct  from  the  partnership  business,  he,  and  not  the  partnership, 
Bhonld  sue  for  such  services,  even  though  he  agreed  to  share  profits  with  the 
firm. 

Approved  in  Simmons  v.  Jaselli,  38  App.  D.  C.  249,  where  contract  to 
furnish  labor  and  materials  was  made  by  plaintiff  and  payments  made  to 
him,  plaintiff  could  sue  alone  without  joining  alleged  partners;  The  Ship 
Potomac,  2  Black,  584,  17  L.  Ed.  264,  holding  right  of  libelant,  doing  all 
the  work,  to  recover  in  his  own  name,  cannot  be  defeated  by  showing  that 
he  had  a  party  interested  in  the  contract. 
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Tbe  court,  without  giving  all  instrnctloiis  rolmiitted  by  counsel,  may  sub- 
mit the  facts,  and  instruct  Jury  in  his  own  way. 

Approved  in  Beaver  v.  Taylor,  1  Wall.  643,  17  L.  Ed.  602,  holding  that 
if  instructions  outside  of  the  facts  of  the  case  have  misled  the  jury,  the 
error  is  fatal;  The  Schools  v.  Risley,  10  Wall.  115,  19  L.  Ed.  857,  and 
Tweed's  Case,  16  Wall.  517,  21  L.  Ed.  393,  where  instructions  given  present 
the  whole  controversy  in  clear  terms,  judgment  will  not  be  reversed  be- 
cause instructions  of  losing  party,  rejected,  were  correct  in  the  abstract; 
Gerhauser  v.  North  British  etc.  Ins.  Co.,  7  Nev.  199,  holding  that  rule  in 
criminal  cases  that  when  an  instruction  is  refused  because  already  given, 
court  so  inform  the  jury,  does  not  apply  in  civil  cases;  Cliquot's  Cham- 
pagne, 3  Wall.  142,  18  L.  Ed.  120,  arguendo. 

Where  agent  in  purchase  for  principal  goes  beyond  liia  instrnctians,  the 
principal  must,  when  informed,  reject  within  a  reasonable  time  or  be  boond. 

Approved  in  Clews  v.  Jamieson,  182  U.  S.  483,  46  L.  Ed.  1194,  21  Sup. 
Ct.  854,  holding  contract  of  sale  by  broker  is  not  lacking  in  mutuality  when 
ratified  by  principal  merely  because  broker  exceeded  authority  in  making 
sale  on  terms  agreed ;  Mullen  v.  Thaxton,  24  Okl.  648, 104  Pac.  361,  whether 
agent  went  beyond  scope  of  authority  in  changing  and  canceling  rental 
contracts  was  question  for  jury;  Rolling  v.  St.  Louis  etc.  R.  R.,  120  U.  S. 
260,  30  L.  Ed.  641,  7  Sup.  Ct.  544,  presuming  that  board  of  directors  rati- 
fied unauthorized  contract  of  president  where  they  did  not  dissent  within 
a  reasonable  time;  Unioil  Qold  Min.  Co.  v.  Rocky  Mountain  Nat.  Bank,  2 
Colo.  259,  262,  263,  where  unauthorized  transaction  is  complete  before 
knowledge  comes  to  the  principal,  and  no  change  in  position  of  parties  can 
occur  from  delay,  silence  does  not  create  an  estoppel;  Scott  v.  Methodist 
Church,  50  Mich.  532,  15  N.  W.  892,  holding  that  religious  society's  ratifi- 
cation of  act  of  trustees  may  be  effected  by  acts  of  acquiescence;  Barrett 
V.  Davis,  104  Mo.  563,  16  S.  W.  380,  holding  principal's  long  acquiescence 
in  an  unauthorized  transaction  to  be  a  ratification;  Johnson  v.  Gibbons, 
27  Gratt.  636,  holding  creditor  concluded  by  his  failure  to  give  his  attorneys 
notice  of  his  objection  to  their  receiving  the  money ;  Higginbotham  v.  May, 
90  Va.  239,  holding  long  inaction  of  principal  is  equivalent  to  a  ratifica- 
tion of  agent's  act ;  Ladd  v.  Hildebrant,  27  Wis.  142,  9  Am.  Bap.  449,  hold- 
ing there  was  no  presumption  of  ratification  from  silence  of  wife  as  to 
unauthorized  act  by  husband  claiming  to  act  as  her  agent. 

IfOtter,  part  of  the  res  gestae,  held  properly  admitted. 

Approved  in  Ellis  v.  Dempsey,  4  W.  Va.  128,  admitting  declarations  of 
party  when  about  to  start  to  commit  the  trespass,  as  part  of  the  res  gestae. 

Miscellaneous.    Apparently  miscited  in  The  Pirate,  32  Fed.  490,  and  dis- 
senting opinion  in  State  v.  Morgan,  28  La.  Ann.  493. 

1  Black,  641-565,  17  L.  Ed.  232,  UNITED  STATES  ▼.  VAIXEJO. 

California  grant  of  public  land,  under  Mexican  regime,  most  be  made 
with  reference  to  Mexican  laws  of  1821  and  1828. 
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Approved  in  Tiglao  v.  Insular  Government,  215  U.  S.  415,  54  L.  EcL  268, 
30  Snp.  Ct.  129,  holding  void  grant  of  land  in  Luzon  by  subordinate  offi- 
cials without  authority;  Bouldin  v.  Phelps,  12  Sawy.  306,  308,  30  Fed.  556, 
557,  following  rule;  Pueblo  Co.  Commrs.  etc.  v.  Central  Colo.  Imp.  Co.,  2 
Colo.  634,  holding  void  Mexican  grant  becomes  valid  by  virtue  of  confirm- 
atory statute;  Owen  v.  Presidio  Min.  Co.,  61  Fed.  13,  9  C.  C.  A.  338,  the 
making  of  a  grant  of  land  by  an  official  of  Chihuahua  raises  no  presump- 
tion of  authority  to  do  so,  if  made  after  colonization  law  of  1825  was 
adopted. 

Biianlflli  law  of  1813,  relating  to  grants  of  public  land,  was  repugnant  to 
Mexican  law  of  1824  and  1828,  and  repealed  by  them. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  112,  45  L.  Ed.  774.  21 
Sup.  Ct.  568,  holding  Mexican  grant  by  New  Mexican  governor  cannot  be 
confirmed  where  there  is  no  evidence  of  approval  by  Department  Assembly; 
Chavez  v.  United  States,  175  U.  S.  556,  44  L.  Ed.  271,  20  Sup.  Ct.  202,  hold- 
ing ratification  by  New  Mexican  governor  of  attempted  ^ant  by  Depart- 
mental Assembly  not  shown  by  letter  signed  by  him  in  which  he  acknowl- 
edges receipt  of  communication  from  alcalde  reporting  execution  of  decree 
of  deputation  making  the  grant;  United  States  v.  Workman,  1  Wall.  762, 

17  L.  Ed.  711,  holding  that  Governor  of  California  had  no  power  to  make 
a  valid  grant  of  the  mission  of  San  Gabriel;  United  States  v.  Vigil,  13 
Wall.  462,  20  L.  Ed.  605,  holding  that  Departmental  Assemblies  had  no 
power  under  laws  of  Mexico  to  give  away  public  domain,  except  for  settle- 
ment or  cultivation ;  Hayes  v.  United  States,  170  U.  S.  654,  42  L.  Ed.  1181, 

18  Sup.  Ct.  742,  holding  that  territorial  deputation  of  New  Mexico  had  no 
authority  to  make  grant;  Grant  v.  Jaramillo,  6  N.  M.  323,  28  Pac.  511, 
holding  defendant's  claims  to  be  of  an  inchoate  character,  and  should  be 
determined  by  the  political  department. 

Distinguished  in  Ely's  Admr.  v.  United  States,  171  U.  S.  230,  43  L.  Ed. 
146,  18  Sup.  Ct.  845,  where  the  new  sovereign  retained  the  local  officers, 
and  the  money  was  paid  into  its  treasury ;  Los  Angeles  Farming  A  Milling 
Co.  V.  Thompson,  117  Cal.  599,  49  Pac.  715,  holding  decree  of  confirmation 
of  grant  from  Mexican  governor  cannot  be  collaterally  assailed  for  want 
of  authority. 

Galifomia  grant  to  Vallejo  refused  confirmation  because  there  was  no 
record  evidence  to  support  the  claim. 

Approved  in  United  States  v.  Ortiz,  176  U.  S.  427,  44  L.  Ed.  531,  20  Sup. 
Ct.  469,  determining  invalidity  of  Sierra  Mosca  grant  in  New  Mexico; 
Hays  V.  United  States,  175  U.  S.  258,  44  L.  Ed.  154,  20  Sup,  Ct.  83,  hold- 
ing document  purporting  to  be  grant  by  New  Mexican  alcalde  making  no 
reference  to  grant  by  Governor,  taken  in  connection  with  oral  testimony 
that  grant  was  made  by  Governor,  is  insufficient  where  no  evidence  exists 
that  grant  was  recorded;  Romero  v.  United  States,  1  Wall.  745,  17  L.  Ed. 
683,  refusing  to  confirm  grant  in  absence  of  record,  though  parol  evidence 
was  very  strong;  Bouldin  v.  Phelps,  12  Sawy.  327,  30  Fed.  569,  holding 
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grant  void  for  lack  of  record  evidence;  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  642,  650,  holding  no  title  was  conveyed  in  the  absence  of  an  actual 
survey  and  the  filing  of  a  copy  thereof. 

Miscellaneous.  Hutton  v.  Frisbie,  37  Cal.  484,  cites  dissenting  opinion 
of  Grier,  condemning  the  confiscation  consequent  upon  rejection  of  grant, 
and  construing  act  of  1893  strongly  in  favor  of  holders  under  rejected 
grant.  Cited  in  dissenting  opinion  in  Atherton  v.  Fowler,  96  U.  S.  520^ 
24  L.  Ed.  734. 

1  Black,  566-573,  17  L.  Ed.  188,  INBU80H  ▼.  FABWELL. 

Federal  Jurisdiction  Is  not  defeated  by  suggestion  that  other  parties  are 
Jointly  liable,  provided  it  appears  that  they  are  out  of  the  Jurisdiction  of  the 
court,  but  Judgment  will  not  conclude  parties  not  regularly  served  or  not 
▼olnntarily  appearing. 

Approved  in  Farmers'  Bank  v.  Wright,  158  Fed.  847,  under  Iowa  statute, 
failure  to  serve  nonresident  executor  in  action  against  Iowa  executors  to 
establish  claim  against  estate  does  not  defeat  jurisdiction  of  Federal  court ; 
Liverpool  etc.  Nav.  Co.  v.  Agar,  4  Woods,  203,  14  Fed.  616,  holding  that 
court  of  the  United  States  has  jurisdiction  of  suit  by  alien  against  com- 
mercial partnership  domiciled  in  Louisiana,  one  partner  being  an  alien; 
Noyes  v.  Barnard,  63  Fed.  787,  11  C.  C.  A.  424,  holding  plaintiff  need  not 
join  as  parties  persons  who  could  not  be  served;  Allnut  v.  Lancaster,  76 
Fed.  133,  holding  like  cited  case;  Smith  v.  Consumers'  Cotton  Oil  Co.,  86 
Fed.  362,  30  C.  C.  A.  103,  in  action  against  a  firm,  one  of  the  members, 
citizen  of  same  State  as  plaintiff,  may  be  dismissed  and  action  continued 
against  the  others ;  Ober  v.  Gallagher,  93  U.  S.  205,  23  L.  Ed.  831,  holding, 
under  act  of  1839,  service  of  citizen  of  another  State,  within  district  where 
suit  was  begun,  brought  him  within  the  jurisdiction  of  the  court;  Walker 
V.  Windsor  Nat.  Bank,  56  Fed.  79,  5  C.  C.  A.  421,  where  court  obtains  full 
jurisdiction  of  all  the  defendants,  a  subsequent  discontinuance  as  to  one 
of  them,  entitles  the  others  to  a  dismissal;  Johnston  v.  Mathews,  32  Md. 
368,  in  attachment  against  absconding  partner,  for  recovery  of  a  partner- 
ship debt,  the  other  member  of  the  firm  having  been  returned  "summoned," 
the  assets  of  the  firm  cannot  be  attached;  Rhodes  v.  Amsinck,  38  Md.  355, 
in  ease  of  proceeding  in  invitum  on  a  partnership  creditor,  judgment  may 
be  recovered  against  a  single  partner  to  bind  the  firm  and  its  effects; 
Smith  V.  Ford,  48  Wis.  145,  2  N.  W.  151,  holding  court's  jurisdiction  to 
bind  parties  does  not  depend  upon  the  presence  before  it  of  all  persons 
who  are  proper  parties  to  the  suit;  Worthley  v.  Goodbar,  53  Ark.  4,  13 
S.  W.  217,  arguendo;  dissenting  opinion  in  Barney  v.  Baltimore,  6  Wall. 
291,  18  L.  Ed.  828,  majority  dismissing  bill  for  partition  of  tenancy  in 
common,  where  cotenants  could  not  be  subjected  to  the  jurisdiction  of  the 
court. 

Distinguished  in  Barney  v.  Baltimore,  6  Wall.  286,  18  L.  Ed.  827,  dis- 
missing bill  for  partition  of  tenancy  in  common,  where  cotenants  could  not 
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be  subjected  to  the  jurisdiction  of  the  court ;  Conolly  v.  Wells,  33  Fed.  209, 
sustaining  demurrer  to  bill  for  nonjoinder  of  an  indispensable  party;  Nor- 
ris  V.  McCanna,  29  Fed.  761,  holding  question  of  partnership  should  not 
have  been  submitted  to  jury. 

Sufficiency  of  service  on  single  partner  in  action  against  partnership. 
Note,  20  Ann.  Gas.  1240. 

Partnendiip  property  must  first  be  used  to  satisfy  partnership  debts. 

Approved  in  Carlisle  v.  McAlester,  .3  Ind.  Ter.  172,  53  S.  W.  534,  hold- 
ing officer,  under  attachment  against  one  partner,  cannot  take  possession 
'  of  partnership  property  to  exclusion  of  other  partners ;  Bartlett  v.  Meyer- 
Schmidt  Grocer  Co.,  65  Ark.  293,  45  S.  W.  1064,  holding  preference,  by  in- 
solvent firm,  of  a  debt  of  a  member  of  the  firm,  is  a  fraud  upon  the  firm's 
creditors. 

Attachment  bond  is  regarded  as  a  substitute  for  the  property  released, 
and  a  Judgment  that  would  have  bound  such  property  will  bind  the  attach- 
ment sureties;  accordingly,  where  suit  against  A,  B  and  O,  partners,  is  dls- 
miflsed  as  to  A  and  B  for  want  of  Jnrisdictioin,  and  Judgment  taken  against 
0,  the  sureties  are  bound. 

Approved  in  Day  v.  McPhee,  41  Colo.  481,  93  Pac.  675,  where  plaintiff 
released  attachment  upon  receiving  surety  bond,  and  surety  takes  released 
property  as  indemnity,  liability  'of  surety  on  bond  becomes  substitute  for 
attached  property ;  Leusch  v.  Nickel,  16  N.  M.  34, 113  Pac.  597,  giving  bond 
to  pay  judgment  in  order  to  release  attachment  constitutes  app>earance  and 
gives  court  jurisdiction  to  award  judgment ;  Lehman  v.  Berdin,  5  Dill.  347, 
Fed.  Cas.  8215,  if  attachment  is  not  sustained,  plaintiS  cannot  resort  to 
bond  to  compel  payment  of  judgment ;  Storrs  v.  Engel,  3  Hughes,  420,  Fed. 
Cas.  13,494,  holding  that  the  assignee  in  bankruptcy  could  proceed  upon 
any  one  of  the  several  bonds ;  Rdsenbaum  v.  Goodman,  78  Va.  131,  holding 
sureties  on  apx>eal  bond,  not  primarily  bound,  along  with  surety,  on  re- 
plevin bond ;  Jayne  v.  Piatt,  47  Ohio  St.  275,  21  Am.  St.  Rep.  817,  24  N.  E. 
266,  holding  sureties  on  attachment  bond  are  concluded  by  the  judgment. 

Liability  of  sureties  on  bond  in  judicial  proceedings,  where  judgment 
is  in  favor  of  one  principal  and  against  another.  Note,  51  L,  B.  A. 
(N.  S.)  659. 

■ 

1  Black,  674-582,  17  la.  Ed.  107,  THB  PROPEUiEB  OOMMEBCE. 

Admiralty  jurisdiction  extends  to  navigable  waters  which  empty  into 
the  sea,  or  bays  and  gulfs  forming  a  part  thereof,  and  includes  cases  of  col- 
lision, depredation  and  seizures. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  51 
L.  B.  A.  (N.  S.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct.  733,  admiralty  has  juris- 
diction of  suit  \\y  employee  of  stevedore  to  recover  for  injuries  received 
while  loading  vessel  in  navigable  waters;  The  Robert  W.  Parsons  (Perry 
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v.  Hanes),  191  U.  S.  35,  51,  48  L.  Ed.  81,  87,  24  Sup.  Ct.  8,  upholding  ex- 
clusive Federal  jurisdiction  over  suit  in  rem  for  enforcement  of  lien  for 
repairs  to  Erie  canal-boat  made  in  port  of  home  State,  Erie  canal  being 
navigable  water  of  United  States;  California- Atlantic  S.  S.  Co.  v.  Cen- 
tral Door  etc.  Co.,  206  Fed.  7,  124  C.  C.  A.  139,  libel  for  damage  to  goods 
shipped,  not  alleging  that  tort  was  committed  on  high  seas,  does  not  give 
admiralty  court  jurisdiction ;  The  Belfast,  7  Wall.  637,  640,  19  L.  Ed.  270, 

271,  a  proceeding  in  rem  to  enforce  a  maritime  lien  of  shipper,  is  within 
exclusive  cognizance  of  District  Courts,  though  contract  be  for  transx)orta- 
tion  between  ports  within  the  same  State;  American  Steamboat  Co.  v. 
Chace,  16  Wall.  531,  21  L.  Ed.  37^,  holding  State  statute  giving  next  of 
kin  action  for  death  of  person  caused  by  a  steamboat  does  not  interfere 
with  admiralty  jurisdiction  of  District  Courts;  Hall  v.  De  Cuir,  95  U.  "S. 
517,  24  li.  Ed.  558,  holding  unconstitutional  State  statute  excluding  colored 
persons  from  cabins  used  by  whites,  as  refrulating  interstate  commerce; 
Butler  V.  Boston  S.  S.  Co.,  130  U.  S.  557,  32  L*  Ed.  1024,  9  Sup.  Ct.  619, 
holding  national  law  of  limited  liability  applies  to  case  of  disaster  happen- 
ing within  the  technical  limits  of  a  county  in  a  State;  In  re  Gamett,  141 
U.  S.  14,  15,  16,  35  L.  Ed.  634,  635,  11  Sup.  Ct.  843,  844,  holding  that  law 
of  limited  liability  is  in  force  upon  navigable  rivers  above  tide  water; 
Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  U.  S.  285,  41  L.  Ed.  1005, 
17  Sup.  Ct.  574,  holding  that  torts  originating  within  waters  of  a  foreign 
power  may  be  the  subjects  of  a  suit  in  a  domestic  court;  Thurber  v.  The 
Sloop  Fannie,  8  Ben.  435,  Fed.  Cas.  14,014,  holding  that  the  forcible  tak- 
ing of  the  vessel  was  a  maritime  tort,  and  admiralty  had  jurisdiction; 
Maltby  v.  Steam  Derrick-Boat,  3  Hughes,  481,  Fed.  Cas.  9000,  holding  that 
derrick  boat  raised  from  bottom  of  navigable  river  may  be  the  subject  of 
a  libel;  Holmes  v.  Oregon  &  Cal.  Ry.  Co.,  6  Sawy.  266,  5  Fed.  78,  declar- 
ing a  maritime  tort  to  be  one  that  occurs  on  any  public  navigable  water; 
The  Mary  Washington,  Chase  Dec.  130,  1  Abb.  (U.  S.)  8,  Fed.  Cas. 
9229,  though  contract  is  to  be  performed  wholly  within  the  ports  of  the 
same  State,  this  does  not  exclude  admiralty  jurisdiction;  The  Steamboat 
Brooklyn,  2  Ben.  551,  Fed.  Cas.  1938,  The  Barge  Leonard,  3  Ben.  269,  271, 

272,  Fed.  Cas.  8256,  Leonard  v.  The  Volunteer,  15  Fed.  Cas.  340,  and 
United  States  v.  Ferry  Co.,  21  Fed.  336,  342,  all  holding  admiralty  had 
jurisdiction  of  tort,  though  both  vessels  were  navigating  between  ports 
of  same  State;  The  Steamship  Russia,  3  Ben.  476,  Fed.  Cas.  12,168,  the 
collision,  having  been  on  navigable  waters,  -is  within  the  admiralty  juris- 
diction; The  Avon,  1  Brown,  178,  180,  Fed.  Cas.  680,  holding  waters  of 
Welland  Canal  are  within  the  admiralty  jurisdiction ;  Simpson  v.  The  Ceres, 
22  Fed.  Cas.  173,  holding  that  admiralty  had  jurisdiction  of  collision  be- 
tween steam  tug  and  floating  dry-dock,  lying  in  the  river;  In  re  Liong 
Island  etc.  Transp.  Co.,  5  Fed.  606,  607,  holding  limited  liability  aot  applies 
to  vessels  plying  between  ports  within  the  same  State;  Steamboat  Belfast 
v.  Boon,  41  Ala.  63,  holding  valid  State  law  authorizing  proceedings  in 
admiralty  against  steamboat  navigating  an  interior  river;  John  Spry  Lum- 
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ber  C<»^  V.  Steam-Barge  C.  H.  Green,  76  Mich.  326,  327,  43  N.  W.  578,  hold- 
ing"  ctollision  of  vessel  with  boom  for  storing  logs  not  a  maritime  tort; 
(?ns-%;^old  V.  Otter,  12  Minn.  468,  93  Am.  Dec.  240,  holding  State  court,  with- 
®^^    3  VBJK-isdiction  of  action  for  breach  of  contract  of  affreightment,  to  be 
^^c>3raaaed  on  the  Minnesota  River;  Concord  Mfg.  Co.  v.  Robertson,  66 
^'  Hi.     S,  18  L.  E.  A.  682,  25  Atl.  720,  grantees  of  land  bounded  by  large 
^)^^^>r«a,l  ponds  take  to  the  water's  edge;  Kalleck  v.  Deering,  161  Mass.  471, 
g*  AjML.  St.  Rep.  42S,  37  N.  E.  461,  and  Four  Packages  v.  United  States, 
^ .    S.  412,  24  L.  Ed.  1032,  both  arguendo ;  dissenting  opinion  in  Gilman 
V  ^Kiladelphia,  3  Wall.  740,  18  L.  Ed.  104,  majority  refusing  to  enjoin  a 
^^d^:e  about  to  be  built,  under  authority  of  the  State,  over  navigable  river, 
^^olly  within  the  State;  dissenting  opinion  in  The  Lottawanna,  21  Wall. 
^^'T,  22  L.  Ed.  666,  arguendo. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Gas.  1216, 1217,  1221. 

Marine   torts   may  be  proeecated  In  personam  in  admiralty  in  district 
"fftoe  defendant  resides,  and  in  rem  wherever  the  property  is  found. 

Approved  in  The  Slavers  (Reindeer),  2  Wall.  403,  17  L,  Ed.  916,  follow- 
ing rule;  The  Maggie  Hammond,  9  Wall.  457,  19  L.  Ed.  780,  where  lien 
exists  by  maritime  law  of  foreign  jurisdictions,  it  may  be  enforced  here, 
though  parties  be  foreigners ;  Merchants'  Mut.  Ins.  Co.  v.  Baring,  20  Wall. 
163,  22  L.  Ed.  252,  holding  advances  nutde  in  foreign  port  to  equip  vessel 
are  a  lien,  and  constitute  an  insurable  interest;  The  Steamboat  Cheese- 
man  V.  Two  Feny-Boats,  2  Bond.  369,  Fed.  Cas.  2633,  holding  proceeding 
in  rem  for  salvage  niay  be  enforced  in  any  district  within  which  the  thing 
is  found;  Town  v.  The  Western  Metropolis,  24  Fed.  Cas.  93,  holding  cases 
of  maritime  tort  are  cognizable  within  any  district  where  the  vessel  may 
be  apprehended;  The  Hungaria,  41  Fed.  112,  holding  court  cannot  obtain 
jurisdiction  of  vessel  outside  its  territorial  limits,  for  purposes  of  a  libel 
in  rem,  by  consent  of  master.  / 

In  case  of  coUiBion,  carrier  may  recover  for  injury  to  the  cargo  as  well 
as  to  the  boat. 

Approved  in  The  Commander-in-Chief,  1  Wall.  51,  17  L.  Ed.  611,  Newell 
V.  Norton,  3  Wall.  267,  18  L.  Ed.  278,  Killam  v.  The  Schooner  Erie,  3  Cliff. 
458,  Fed.  Cas.  7765,  and  The  Steamer  Metis,  5  Ben.  206,  Fed.  Cas.  9500, 
all  following  rule ;  The  Blackwall,  10  Wall.  11,  19  L.  Ed.  874,  holding  that 
hbel  for  salvage  may  be  filed  in  name  of  the  master  and  owners  of  the 
salving  vessel,  although  master  may  disclaim ;  The  Steamship  Russia,  3  Ben. 
479,  Fed.  Cas.  12,168,  the  reference  to  ascertain  the  damages  of  carrier 
will  include  damage  to  cargo ;  The  Snap,  28  Fed.  528,  holding  barge  liable 
as  coinsurer  with  insurance  company,  for  damages  to  cargo. 

1  Black,  582-585,  17  la.  Ed.  81,  SILUMAN  ▼.  HUDSON  BIVEB  BBIDOE  00. 
Question  of  fact  cannot  be  certified. 
Approved  in  Weeth  v.  New  England  Mtg.  Co.,  106  U.  S.  606,  27  L.  Ed. 
aCO,  1  Sup.  Ct.  92,  and  JeweU  v.  Knight,  123  U.  S.  432,  31  L.  Ed.  192,  8 
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Sup.  Ct.  194,  refusing  to  take  jurisdiction  of  a  certificate  presenting  a  ques- 
tion of  fact. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  394. 

Snpreme  Court,  when  divided  upon  a  question  oertlfled  on  division  of 
opinion  below,  the  question  will  remit  to  Circuit  Court,  that  the  bill  may 
be  dismiBsed,  so  that  parties  may  bring  up  the  questions  on  appeal  from  final 
decree  for  review. 

Approved  in  Hannauer  v.  Woodniff,  10  Wall.  483,  19  L.  Ed.  991,  follow- 
ing rule;  Northern  R.  R.  Co.  v.  Concord  R.  R.  Co.,  50  N.  H.  178,  where 
cpurt  was  equally  divided  whether  bill  should  be  dismissed,  held  that  judg- 
ment remained  pending  and  receivers  remained  in  possession. 

Judgments  of  Circuit  Courts  reviewable  on  writ  of  error.    Note,  91 

Am.  Dec.  198. 
Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  R.  A.  87. 

Miscellaneous.  Silliman  v.  Troy  etc.  Bridge  Co.,  11  Blatehf.  288,  Fed. 
Cas.  12,853,  Blanchard  v.  Western  Union  T!e\.  Co.,  60  N.  Y.  514,  Miller 
v.  New  York,  13  Blatehf.  476,  Fed.  Cas.  9585,  and  Easton  v.  New  York 
etc.  R.  Co.,  8  Fed.  Cas.  274. 

1  Black,  685-587,  17  L.  Ed.  162,  PINDEUf  ▼.  MTJUJKIN. 

Adverse  possession  for  twenty  years  held  to  bar  a  title  set  up  to  Mis- 
souri land  and  bill  dismissed. 

Approved  in  Gray  v.  Jones,  4  McCrary,  521,  14  Fed.  87,  holding  that 
statute  of  limitations  does  not  run  against  the  owner  of  unoccupied  lands 
until  someone  assumes  adverse  possession. 

Necessity  If  or  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possesion.    Note,  15  L.  R.  A.  (N.  S.)  1256. 

1  Black,  687-594,  17  L.  Ed.  163,  SHERMAN  ▼.  SMITH. 

Under  the  reserve  right  to  alter  or  repeal  a  corporate  charter,  a  New 
York  law  is  valid,  imposing  individual  liability  for  corporate  debts  on  mem- 
bers of  banking  associations  exempt  under  the  prior  law. 

Approved  in  Noble  State  Bank  v.  Haskell,  219  U.  S.  110,  Ann.  Cas. 
1912A,  487,  32  L.  B.  A.  (N.  S.)  1062,  55  L.  Ed.  116,  31  Sup.  Ct.  186,  up- 
holding statute  subjecting  banks  to  assessment  for  depositors'  guaranty 
fund ;  Looker  v.  Maynard,  179  U.  S.  52,  53,  45  L.  Ed.  81,  21  Sup.  Ct.  23, 
holding  statute  permitting  cumulative  voting  of  stock  is  within  constitu- 
tional power  to  alter,  amend  or  repeal  corporate  charters ;  C.  H.  Venner  Co. 
V.  United  States  Steel  Imp.  Co.*,  116  Fed.  1013,  holding  corporate  charter 
authorizing  issuance  of  stock  and  bonds,  and  giving  power  to  increase  bond 
issue  and  decrease  capital  stock  by  purchasing  shares  for  retirement  is  not 
impaired  by  act  authorizing  issuance  and  sale  of  bonds  for  purpose  of  re- 
tiring stock ;  Perkins  v.  Coffin,  84  Conn.  295,  Ann.  Gas.  19120,  1188,  79  Atl. 
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1077,  limitation  of  liability  of  stockholders  of  corporation  for  corporate 
debts  is  not  contract^  and  State  in  exercise  of  reserve  power  may  change  this 
liability;  Williams  v.  Nail,  etc^  108  Ky.  30,  65  S.  W.  709,  applying  principle 
to  power  of  legislature  to  repeal  stockholder's  exemption  from  personal  lia- 
bility; Barth  v.  Pock,  51  Mont.  429,  155  Pac.  285,  statute  imposing  double 
liability  on  stockholders  of  bank  for  debts  of  corporation  is  valid  under  re- 
serve power ;  Lord  v.  Equitable  Life  Assur.  Soc,  194  N.  T.  232,  22  L.  B.  A. 
(N.  8.)  420,  87  N.  E.  450,  statute  authorizing  life  insurance  company  to  en- 
franchise policy-holders  with  consent  of  stockholders  is  valid,  though  chang- 
ing method  provided  by  charter ;  Noble  State  Bank  v.  Haskell,  22  Okl.  61,  97 
Pac.  596,  act  establishing  depositors '  guaranty  fund  does  not  impair  charter 
rights  of  bank,  and  is  valid ;  dissenting  opinion  in  Lankf ord  v.  Menef ee,  45 
Okl.  246,  145  Pac.  381,  majority  holding  that  liability  of  stockholder  of 
trust  company  carrying  on  banking  business  and  receiving  deposits  is  not 
changed  by  bank  guaranty  act;  Miller  v.  New  York,  15  Wall.  495,  21  L.  Ed. 
lOS,  holding,  in  view  of  reservation  in  State  Constitution  of  power  to  re7 
peal  charter,  the  statute  was  valid ;  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark. 
433,  41  Am.  St.  Bep.  127,  23  L.  B.  A.  274,  25  S.  W.  83,  holding  constitutional 
act  prohibiting  withholding  of  employee 's  wages ;  Sioux  City  St.  Ry.  Co.  v. 
Sioux  City,  78  Iowa,  746,  39  N.  W.  500,  holding  State,  under  its  reserved 
power,  could  impose  the  additional  burden ;  Commissioners  on  Inland  Fish- 
eries V.  Holyoke  Water  Power  Co.,  104  Mass.  451,  6  Am.  Rep.  252,  after 
manufacturing  corporation  had  constructed  dam  but  had  not  paid  for  fish- 
ing rights  impaired  below,  it  could  be  forced  to  construct  a  fishway;  Bis- 
sell  V.  Heath,  98  Mich.  479,  57  N.  W.  587,  holding  valid  provision  creating 
liability  of  stockholders  of  existing  corporations;   Attorney  General  v. 
Looker,  111  Mich.  507,  69  N.  W.  932,  holding  that  power  reserved  to  legis- 
lature to  alter  charters  authorized  any  reasonable  amendment;  Harper  v. 
Ampt,  32  Ohio  St.  296,  holding  that  power  reserved,  entered  into  and 
formed  a  part  of  the  charter;  State  v.  Brown  etc.  Mfg.  Co.,  18  R.  I.  28, 
17  L.  R.  A.  861,  25  Atl.  251,  holding  corporation  subject  to  subsequent  act 
requiring  manufacturing   corporations   to   pay   their   employees   weekly; 
Anderson  v.  Commonwealth,  18  Qratt.  300,  holding  constitutional,  subse- 
quent act  making  stockholders  personally  liable  for  debts ;  West  Wisconsin 
R.  R.  Co.  V.  Board  of  Supervisors,  35  Wis.  271,  holding  valid  laws  repealing 
right  to  have  lands  exempt  from  taxation;  Attorney  General  v.  Railroad 
Cos.,  35  Wis.  575,  holding  that  reserved  power  to  alter  or  repeal  operates 
as  a  qualification  of  every  grant  to  corporate  franchises ;  Pennsylvania  Col- 
lege Cases,  13  Wall.  216,  20  L.  Ed.  554,  construing  acts  consolidating  col- 
leges. 

Alteration  of  stockholders'  liability  as  impairment  of  contmct  obliga- 
tion.   Note,  L.  B.  A.  1915B,  799,  811. 

Miscellaneous.  Cited  as  instance  of  case  where  writ  of  error  was 
directed  to  subordinate  court,  in  dissenting  opinion,  in  Underwood  v.  Mc-' 
Veigh,  131  U.  S.  cxxii,  Appx.,  21  L.  Ed.  954,  majority  dismissing  writ  of 
error,  because  it  should  have  been  directed  to  State  Court  of  Appeals. 
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1  Black,  595-603,  17  L.  Ed.  110,  aiASOOW  ▼.  HOXTIZ. 

Act  of  1812  is  a  present  operatiYe  grant  of  the  Intereet  of  the  United 
States  In  lots  occupied  in  1803,  and  not  dependent  on  the  factum  of  a  surrey 
under  the  Qpanish  gOTemment. 

Approved  in  Cosmos  Exploration  Co.  ▼.  Gray  Eagle  Oil  Co.,  112  Fed. 
12,  61  L.  R.  A.  230,  50  C.  C.  A.  79,  holding  equitable  title  to  persons  select- 
ing lieu  lands  under  forest  reserve  act  did  not  vest  until  approval  of  selec- 
tion ;  Glasgow  v.  Baker,  128  U.  S.  575,  577,  S2  L,  Ed.  618,  519,  9  Sup.  Ct.  158, 
159,  following  rule;  Michigan  Land  A;  L.  Co.  v.  Rust,  168  U.  S.  592,  42 
L.  Ed.  592,  18  Sup.  Ct.  209,  holding  that  act  of  1850  passed  title  to  swamp- 
lands, leaving  to  the  Secretary  of  the  Interior  to  determine  which  were 
swamp-lands;  Easton  etc.  R.  R.  Co.  v.  Central  R.  R.  Co.,  52  N.  J.  L.  275, 
19  Atl.  725,  holding  that  act  conferred  an  immediate  estate;  Peting  v.  De 
Lore,  71  Mo.  16,  holding  adverse  possession  began  to  run  against  grantee 
from  date  of  act;  Glasgow  v.  Lindell's  Heirs,  50  Mo.  82,  holding  that  act 
of  1812  vested  the  absolute  fee  to  the  common  field  lot  in  each  inhabitant 
of  St.  Louis  without  a  survey. 

Neglect  of  the  surveyor-general  to  make  snnreya  could  not  suspend  the 
vesting  of  the  titles  granted  by  act  of  1812,  much  less  his  blunders  forfeit 
them. 

Approved  in  Merrill  v.  Hart  well,  11  Mich.  202,  holding  private  rights 
could  not  be  bound  by  ex  parfe  proceeding  of  the  commissioner;  Glasgow 
V.  Baker,  85  Mo.  569,  holding  that  title  confirmed  by  act  of  1812  is  'good, 
although  surveyor-general  failed  to  include  the  land  within  his  survey; 
Cummings  v.  Powell,  97  Mo.  532,  10  S.  W.  821,  holding  that  common  field 
lots  of  St.  Louis  were  not  subject  to  the  location  of  New  Madrid  certificates 
under  act  of  1815;  Robbins  v.  Eckler,  36  Mo.  506,  holding  that  out- 
boundary  survey  of  a  town  is  no  evidence  of  the  location  of  the  commons. 

Distinguished  in  Gibson  v.  Chouteau,  39  Mo.  570,  presuming  that  until 
an  official  survey  is  produced,  the  land  was  not  included  in  the  outboundary. 

1  Black,  603-635,  17  la.  Ed.  191,  OONWAT  ▼.  TAYLOR. 

Ferry  is  in  respect  of  the  landing  place,  and  not  of  the  water,  and  thouffb 
privilege  of  license  on  one  side  of  river  only  may  not  be  as  valnable  to 
grantee  by  not  extending  across  the  river,  yet,  as  far  as  it  goes,  it  is  entitled 
to  full  protection.  Accordingly,  one  licensed  at  a  point  on  the  other  aida, 
by  another  State,  within  which  such  point  lies,  may  be  enjoined  from  attempt- 
.Ing  to  ferry  ftom  point  of  plaintiffs  exclusive  right. 

Approved  in  St.  Clair  v.  Interstate  Car  Transfer  Co.,  192  U.  S.  467, 
48  L.  Ed.  524,  24  Sup.  Ct.  300,  holding  county  cannot  recover  penalty 
for  operating  ferry  without  license  from  county  across  Mississippi  to  an- 
other State ;  Louisville  etc.  Ferry  Co.  v.  Kentucky,  188  U.  S.  394,  47  L.  Bd. 
517,  23  Sup.  Ct.  466,  holding  Kentucky  corporation  operating  ferry  aeroos 
Ohio  is  deprived  of  property  by  action  of  that  State  taxing  value  of  Indiana 
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franchise;  Johnson  ▼.  County  of  Sacramento,  137  Cal.  207,  69  Pac.  693, 

Kolding  county  may  not  in  connection  with  another  county  maintain  ferry 

Across  river  forming  boundary  between  the  two ;  State  v.  Faudre,  54  W.  Va. 

^28,  102  Am.  St.  Bep.  927,  63  L.  B.  A.  877,  46  S.  £.  272,  West  Virginia 

^<^nnot  punish  one  acting  under  Ohio  ferry  franchise  for  charging  one  com- 

^  from  Ohio  more  than  allowed  by  West  Virginia  ferry  law;  Logan  v. 

^rown,  125  Tenn.  216,  141  S.  W.  753,  State  may  levy  privilege  tax  upon 

^liolesale  liquor  dealer  having  place  of  business  within  State,  though  goods 

^^re  imported  and  to  be  sold  in  other  States;  Broadnax  v.  Baker,  94  N.  C. 

^'9,  55  y^iQ.  i^.  535^  holding  grantee  of  ferry  franchise  from  two  opposite 

Joints  on  stream  could  not  enjoin  party  conveying  freight  from  points  up 

'*^e  river  to  one  of  these  points ;  Haynes  v.  Wells,  26  Ark.  467,  holding  that 

^  feriy  franchise  cannot  be  made  transferable  separate  from  the  land. 

-Distinguished   in  dissenting  opinion  in   Chijvers  v.   People,   11   Mich. 

*^^  majority  holding  that  city  could  license  the  keeping  of  ferry  running 

^^  Canadian  shore. 

Wliat  constitutes  disturbance  of  feny.    Note,  Ann.  Oaa.  1916B,  1202* 
1205.  ' 

"^«rry  franchise  and  interference  therewith.    Note,  12  £.  R.  0.  164. 

"■^^tablishment,  r^ulation  and  protection  of  ferries.    Note,  59  L.  E.  A. 
«15,  518,  519,  547. 

^^Cliere  feiry  franchise  is  sought  across  a  river,  boundary  between  two 
^^j^j^j^'s,  the  concurrent  action  of  the  two  States  is  not  necessary  to  confer  the 
^ejry  franchise. 

Approved  in  St.  Clair  Co.  v.  Interstate  Transfer  Co.,  192  U.  S.  459,  460, 
462,  463,  465,  466,  470,  48  L.  Ed.  521,  522,  524,  525,  24  Sup.  Ct.  301,  302, 303, 
304,  305,  holding  county  cannot  recover  penalty  for  operating  ferry  without 
license  from  county  across  Mississippi  to  another  State ;  State  v.  Faudre,  54 
W.  Va.  123, 134, 136, 102  Am.  St.  Rep.  927,  68  L.  R.  A.  877, 46  S.  E.  269, 274, 
275,  West  Virginia  cannot  punish  one  acting  under  Ohio  ferry  franchise 
for  charging  one  coming  from  Ohio  more  than  allowed  by  West  Virginia 
ferry  law;  In  re  Mattson,  69  Fed.  539,  holding  fishing  right  on  river  may 
be  made  exclusive  in  its  citizens  by  each  State;  Hunt  v.  Kansas  &  Mo. 
Bridge  Co.,  11  Kan.  435,  holding  that  Kansas  could  authorize  a  corporation 
to  build  a  bridge  across  the  Missouri,  where  it  forms  the  boundary  between 
Kansas  and  Missouri ;  Columbia,  Delaware  Bridge  Co.  v.  Geisse,  38  N.  J.  L. 
43,  following  rule ;  Attorney  General  v.  Delaware  etc.  R.  R.  Co.,  27  N.  J.  Eq. 
23,  authority  to  bridge  river  having  been  given  by  both  States,  long  lapse 
of  time  between  the  giving  of  consents  does  not  affect  it ;  J.  S.  Keator  Lum- 
ber Co.  V.  St.  Croix  Boom  Corp.,  72  Wis.  94,  7  Am.  St,  Rep.  857,  38  N.  W. 
541,  holding  that  either  State  could  authorize  the  construction  of  booms 
within  its  own  territory. 

Ferries  between  States.    Note,  1  Ann.  Oaa.  110. 

Right  to  take  tolls  without  franchise.    Note,  37  L.  R.  A.  712. 
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Ferry  ftancUae  is  entitled  to  the  same  protectloii  as  other  property. 

Approved  in  Willis  v.  Calhoun,  145  Ky.  106,  140  S.  W.  205,  ferry  fran- 
chise is  property  revocable  only  by  direct  proceeding,  and  question  of  for- 
feiture cannot  be  raised  collaterally;  Lippincott  v.  AUander,  27  Iowa,  462, 
1  Am.  Rep.  300,  upon  death  of  grantee,  ferry  franchise  passes  to  his 
representatives;  Billings  v.  Breinig,  46  Mich.  70,  7  N.  W.  723,  holding  that 
franchise  of  ferry  is  transferable;  Carroll  v.  Campbell,  108  Mo.  558,  17 
S.  W.  885,  holding  that  injunction  will  lie  for  the  interruption  of  a  ferry 
franchise;  Capital  City  Ferry  Co.  v.  Cole  ejc.  Trans.  Co.,  51  Mo.  App.  234, 
following  rule;  Mayor  etc.  of  New  York  v.  Starin,  106  N.  Y.  11,  12  N.  E. 
632,  holding  that  sovereign  power  may  make  an  irrevocable  perpetual 
grant  of  a  ferry  franchise;  Montgomery  v.  Multnomah  Ry.  Co.,  11  Or.  354, 
3  Pac.  441,  and  Hackett  v.  Wilson,  12  Or.  38,  6  Pac.  658,  quaere,  whether 
ferry  license  can-  be  assigned  without  consent  of  granting  power;  Qibbes 
V.  Town  Council  of  Beaufort,  20  S.  C.  215,  arguendo. 

Enrollment  and  license  of  Tessel  under  United  States  laws  does  not  author- 
ize owner  of  vessel  plying  upon  the  Ohio  to  run  his  boat  In  violation  of  the 
exclusive  ferry  rights  of  another  to  ferry  from  a  point  on  the  Kentucky  shore. 

Approved  in  Wiggins  FeiTy  Co.  v.  East  St.  Louis,  107  U.  S.  377,  27 
L.  Ed.  424,  2  Sup.  Ct.  266,  Wiggins  F.  Co.  v.  East  St.  Louis,  102  III.  573, 
New  Orleans  v.  Eclipse  Tow-Boat  Co.,  33  La.  Ann.  651,  39  Am.  Rep.  28S» 
and  Chilvers  v.  People,  11  Mich.  52,  all  holding  exaction  of  license  fee 
by  State  from  vessel  enrolled  under  laws  of  the  United  States  is  not  a 
regulation  of  commerce;  City  of  New  York  v.  Independent  Steamboat  Co., 
22  Fed.  802,  whether  owners  of  licensed  and  enrolled  vessels  invade  ferry 
privileges  involves  no  Federal  question;  Carroll  v.  Campbell,  108  Mo.  562, 
565,  567, 17  S.  W.  887,  888,  holding  that  grant  of  a  ferry  privilege  by  a  city 
council  is  not  an  interference  with  interstate  commerce. 

Decree  enjoining  the  operation  of  a  ferry  construed  and  held  not  so  broad 
as  to  interfere  with  rights  of  commercial  transportation  on  the  river  generally. 

Approved  in  Capital  City  Ferry  Co.  v.  Cole  etc.  Transp.  Co.,  51  Mo. 
App.  236,  following  rule ;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  760,  bill  to 
enjoin  postmaster  from  refusing  to  receive  magazines  at  second-class  rates, 
and  to  determine  number  complainant  entitled  to  send  will  not  be  enter- 
tained,  where,  pending  suit,  department  issues  permit,  though  number  to 
be  sent  smaller. 

States  have  power  to  establish  and  regulate  ferries,  and  such  regulatioiui 
are  valid,  unlete  Infringing  the  commercial  power. 

Approved  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen  Free- 
holders, 234  U.  S.  324,  325,  58  L.  Ed.  1333,  34  Sup.  Ct.  821,  State  may  fix 
rates  of  ferriage  from  its  shores  to  another  State  until  Congress  acts; 
St.  Clair  Co.  v.  Interstate  Transfer  Co.,  192  U.  S.  461,  48  L.  Ed.  621,  24 
Sup.  Ct.  302,  holding  county  cannot  recover  penalty  for  operating  ferry 
without  license  from  county  aeross  Mississippi  to  another  State;  Vallejo 
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Ferry  Co.  v.  Solano  Aquatic  Clnb,  165  Cal.  266,  267,  Ann.  Oaa.  1914G, 
1197,  131  Pac.  869,  city  of  Vallejo  has  authority  under  charter  to  grant 
exclusive  ferry  franchise  across  navigable  stream  to  navy-yard  within  city 
limits,  and  interference  by  nonprofit  corporation  may  be  enjoined;  New 
York  Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Freeholders,  76  N.  J.  L.  670, 
671,  672,  674,  677,  678,  16  Ann.  OaA.  858,  74  Atl.  957,  958,  959,  State  ha3 
power  to  authorize  county  board  to  fix  rates  of  ferriage  for  foot-passengers 
from  Hudson  County  to  New  York  and  return ;  State  v.  Faudre,  54  W.  Va. 
133,  102  Am.  St.  Rep.  927,  63  L.  R.  A.  877,  46  S.  E.  274,  West  Virginia 
cannot  punish  one  acting  under  Ohio  ferry  franchise  for  charging  one 
coming  from  Ohio  more  than  allowed  by  West  Virginia  ferry  law;  dis- 
senting opinion  in  New  York  Cent.  etj3.  R.  R.  Co.  v.  Board  of  Chosen  Free- 
holders, 80  N.  J.  L.  307,  74  Atl.  962,  majority  holding  that  State  could 
authorize  county  board  to  fix  rates  of  ferriage  for  foot-passengers  from 
New  Jersey  to  New  York  and  return;  Marshall  v.  Grimes,  41  Miss.  35, 
following  rule;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  375,  27 
L.  Ed.  423,  2  Sup.  Ct.  264,  holding  ordinance  taxing  keepers  of  ferries 
within  city's  limits  valid;  United  States  v.  Bai^,  3  Hughes,  605,  Fed.  Cas. 
14,496,  holding  State  had  power  to  authorize  lease  to  private  person  of 
space  occupied  by  dock ;  Elizabeth  port  &  N.  Y.  Ferry  Cow  v.  United  States, 
5  Blatchf.  200,  Fed.  Cas.  4362,  holding  steamers  used  on  feny  established 
more  than  eighty  years  ago  were  exempt  as  feriy-boats;  The  City  of  Nor- 
walky  55  Fed.  107,  holding  valid  State  statute  giving  damages  for  death  by 
n^ligence  in  collision  on  navigable  waters  within  the  State;  City  of  Madi- 
son V.  Abbott,  118  Ind.  339,  21  N.  £.  29,  holding  that  a  State  may  exact 
reasonable  license  fees  from  keepers  of  ferries  living  within  the  State ;  Bur- 
lington etc.  Ferry  Co.  v.  Davis,  48  Iowa,  137,  30  Am.  Rep.  393,  holding 
that  legislature  can  confer  upon  a  city  the  right  to  grant  an  exclusive 
license  to  ferry  across  the  Mississippi ;  McRoberts  v.  Washbume,  10  Minn. 
27,  holding  that  right  to  run  a  ferry  for  public  accommodation  is  a  fran- 
chise, and  within  the  control  of  the  l^islature;  Challiss  v.  Davis,  56  Mo. 
27,  sustaining  demurrer  to  bill  to  enjoin  defendant  from  ferrying  the 
Missouri,  between  Missouri  and  Klansas,  within  territory  to  which  plaintiff 
claimed  the  exclusive  franchise  by  virtue  of  an  act  of  Missouri;  Carroll 
V.  Campbell,  108  Mo.  559,  17  S.  W.  886,.  holding  grant  to  city  of  right  to 
license  ferries  does  not  authorize  city  to  grant  exclusive  ferry  privileges; 
St.  Louis  V.  Waterloo-Carondolet  Turnpike  etc.  Co.,  14  Mo.  App.  220,  and 
Patterson  v.  Wollmann,  5  N.  D.  609,  611,  33  L.  R.  A.  537,  538,  67  N.  W. 
1041,  both  following  rule;  State  v.  Sickmann,  65  Mo.  App.  501,  holding 
State  could  limit  charges  of  ferry  for  trip  outside  of  State  and  return; 
Nixon  V.  Reid,  8  S.  D.  513,  514,  515,  32  L.  R.  A.  319,  320,  67  N.  W.  59,  60, 
holding  lease  of  ferry  privilege  valid,  though  western  terminus  was  within 
an  Indian  reservation ;  Craig  v.  Kline,  65  Pa.  St.  411,  3  Am.  Rep.  645,  hold- 
ing act  regulating  floating  of  logs  on  river  a  lawful  exercise  of  power  of 
State ;  Tugwell  v.  Eagle  Pass  Ferry  Co.,  74  Tex.  490,  9  S.  W.  122,  493,  494, 
V— as 
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13  S.  W.  655,  holding  State  could  grant  franchise  for  feny  across  the 
Rio  Grande;  Commonwealth  v.  Philadelphia  &  Read.  R.  R.  Co.,  62  Pa.  St. 
292,  1  Am.  Bep.  404,  holding  State  may  tax  corporations  using  her  fran- 
chises; Texas  &  Pacific  Ry.  Co.  v.  Baton  Rouge,  36  Fed.  846,  and  Waterbury 
V.  Newton,  50  N.  J.  L.  539,  14  Atl.  607,  both  ai^endo. 
.  Distinguished  in  Sault  Ste.  Marie  v.  International  Transit  Co.,  234  U.  S. 
340,  52  L.  R.  A.  (N.  S.)  574,  58  L.  Ed.  1340,  34  Sup.  Ct.  826  (affirming  In- 
ternational Transit  Co..  v.  Sault  Ste.  Marie,  394  Fed.  625,  526,  528),  munici- 
pality under  State  authority  cannot  burden  foreign  commerce  by  requiring 
license  fee  for  operation  of  ferry  from  Canadian  shore;  Covington  etc. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  219,  38  L.  Ed.  966,  969,  14  Sup.  Ct. 
1089,  1092,  holding  unconstitutional  State  statute  regulating  rates  of  toll 
upon  bridge  between  Kentucky  and  Ohio. 

Explained  in  New  York  Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Freeholders, 
227  U.  S.  258,  259,  260,  261,  57  L.  Ed.  508,  504,  33  Sup.  Ct.  269,  State 
cannot  regulate  passenger  fares  on  ferry  between  New  Jersey  and  New 
York  operated  by  interstate  raiboad;  New  York  Cent.  etc.  R.  Co.  v. 
Board  of  Chosen  Freeholders,  74  N.  J.  L.  371,  375,  65  Atl.  862,  863,  r^^ula- 
tion  of  rates  of  ferriage  of  foot-passengers  across  Hudson  River  is  regula- 
tion of  interstate  <;ommerce,  and  beyond  power  of  New  Jersey. 

Constitutionality  of  State  regulation  of  interstate  commerce.  Note, 
27  Am.  St.  Rep.  565. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec  239,  ^0. 

State  taxation  of  ferry  as  regulation  of  interstate  oommeroe.  Note, 
Ann.  Oas.  1914B,  686. 

Question  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  R.  A.  (N.  S.)  417. 

Transferability  and  descendibility  of  ferry  franchise  or  license.  Note, 
2  Ann.  Gaa.  694. 

Miscellaneous.  Cited  in  Ravesies  v.  United  States,  37  Fed.  448,  as  to 
what  is  coastwise  trade;  Birmingham  v.  Anderson,  48  Pa.  St.  260,  to  point 
that  map  referred  to  becomes  a  material  part  of  the  conveyance. 
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2  Black,  17-371,  17  L.  Ed.  360,  UNITED  STATES  ▼.  0A8TILLEB0. 

Oongrafls  recognised  eadstence  of  war  between  Mexico  and  United  States 
OBL  ICay  13^  1846^  and  oflcial  fnnctions  of  Mexican  ofllcers  in  da^artment  of 
Calif  omia  liad  ceased  on  July  7,  1846. 

Approved  in  Romero  v.  United  States,  1  Wall.  743,  17  L.  Ed.  633,  re- 
jecting claim  based  on  Mexican  officials'  acts  in  1847;  Munford  v.  Ward- 
well,  6  Wall.  435,  18  L.  Ed.  760,  holding  alcalde's  deed  in  1849  a  nuUity. 

By  act  of  1851,  commissioners  therein  designated  have  excluslTe  power 
to  decide  npon  TsUdlty  of  claim  to  land  nnder  Mexican  or  Spai)^  grant,  the 
Distiict  Ck>iirt  and  Supreme  Court  having  appellate  Jurisdiction,  the  decision 
bei^g  goremed  by  treaties  ceding  the  land,  law  of  nations,  and  laws,  costems 
and  usages  of  ceding  government. 

Approved  in  Botiller  v.  Dominguez,  130  U.  S.  253,  32  L.  Ed.  981,  9  Sap. 
Ct  529,  holding,  under  act  of  1851,  titles  perfected  under  Mexican  gov- 
ernment required  confirmation ;  Chavez  v.  Chavez,  7  N.  M.  71,  32  Pac.  141, 
sustaimng  title  of  patentee  against  holder  under  unconfirmed  perfect 
Spanish  grant. 

Marginal  decree,  ^granted  as  proposed,"  entered  by  minister  of  Jnstlce 

upon  communication  from  a  Mexican  junta,  referring  to  a  petition  for  land, 

together  with  a  dispatch,  that  the  president  approved  the  petition,  requesting 

the  minister  of  relations  to  issue  orders  corresponding,  and  transcribed,  but 

never  transmitted  by  the  latter  to  the  Governor,  for  action  by  him  and  the 

I>epartmental  Assembly,  In  accordance  with  the  colonization  laws,  do  not  con- 

jtttnte  a  grant,  and  placing  the  dispatch  In  the  hands  of  the  grantee  was  not 

A  delivery  of  a  decree  of  concession  vesting  In  him  an  equitable  title. 

Approved  in  Lee  Doon  v.  Tesh,  68  Cal.  48,  8  Pac.  624,  holding  occupation 
smd  working  of  mines  prior  to  1866,  under  tacit  approval  of  government, 
confened  no  title;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  648,  holding  con- 

(595) 


2  Black,  17-371  NOTES  ON  U.  S.  REPORTS.  596 

cession  without  survey,  approval,  or  possession  not  a  grant;  Bixby  v.  Bent, 
59  Cal.  530,  holding  Mexican  grants  pending  confirmation,  not  subject  of 
exchange;  Micou  v.  Ashurst,  55  Ala.  614,  distinguishing  between  deed  on 
condition  and  deed  with  defeasance. 

Distinguished  in  Wiederanders  v.  Texas,  64  Tex.  139,  holding  citizenship 
of  alien's  descendants  a  condition  subsequent  to  vesting  of  estate. 

Althougli  ownership  of  mines  under  Mexican  law  Is  distinct  from  that  of 
land  for  ordtnary  uses  a  mining  claim  is  within  jurisdiction  of  land  claim, 
commissioners  under  act  of  1851. 

Approved  in  Benavides  v.  Hunt,  79  Tex.  390,  15  S.  W.  398,  holding  con- 
tract granting  mining  rights  for  term  of  years  conveyed  interest  in  land. 

Where  an  expediente  is  a  fabrication,  other  expedientes-  connected  there- 
with are  discredited,  as  well  as  all  the  testimony  of  the  witnesses  who  Terifled 
the  papers  composing  it.     " 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  650,  rejecting  grart 
sealed  in  blank,  reciting  that  it  was  ''sealed  with  our  arms." 

Adjudication  under  Mexican  law,  in  faTor  of  mining  claim,  could  be  had 
only  after  proof  of  discovery  and  definite  fixing  of  boundaries. 

Approved  in  Gonu  v.  Russell,  3  Mont.  362,  holding  location  not  valid 
because  boundaries  not  marked ;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  644, 
holding  no  title  vested  in  grantee  until  survey. 

Provisions  in  the  Mexican  mining  ordinance  respecting  registry  of  the 
mine,  the  adjudication  and  juridical  possession,  are  conditions  precedent,  and 
performance  thereof  is  necessary  to  support  a  claimant's  title. 

Approved  in  Arnett  v.  Reade,  220  U.  S.  320,  S6  L.  R.  A.  (N.  S.)  1040, 
55  L.  Ed.  481,  31  Sup.  Ct.  425,  under  law  of  New  Mexico  of  1901,  wife 
must  join  in  husband's  deed  to  convey  community  property;  Halla  v. 
Rogers,  176  Fed.  712,  713,  84  L.  R.  A.  (N.  S.)  120,  100  C.  C.  A.  263,  sus- 
taining injunction  prohibiting  lessor  from  excluding  lessee  from  mining 
claims  leased  to  lessee  with  right  to  take  ores  therefrom  under  a  royalty; 
Harvey  v.  Barker,  126  Cal.  275,  58  Pac.  697,  holding  decision  of  land  com- 
missioners under  act  of  1851  that  land  derived  from  Mexico  was,  at  time 
of  grant,  vacant  and  subject  to  alienation  is  final  and  conclusive;  C.  M. 
Keys  &  Co.  v.  First  Nat.  Bank,  22  Okl.  184,  18  Ann.  Gaa.  162,  104  Pac. 
350,  omission  of  clerk  to  index  chattel  mortgage  as  required  by  law  did 
not  affect  rights  of  mortgagee  thereunder;  Covington  v.  Fisher,  22  Okl. 
212,  97  Pac.  617,  neglect  of  register  of  deeds  in  recording  mortgage  does 
not  affect  rights  of  mortgagees ;  dissenting  opinion  in  Reade  v.  De  Lea,  14 
N.  M.  470,  95  Pac.  140,  majority  holding  prior  to  1601  husband  could  deed 
community  property  without  wife  joining  in  conveyance;  Donovan  v. 
Pitcher,  53  Ala.  417,  25  Am.  Rep.  638,  holding  slaves'  descendants  could 
not  take  lands  by  inheritance ;  Hughes  v.  Lane,  6  Tex.  292,  holding  claim- 
ant under  an  unconfirmed  certificate  could  not  maintain  ejectment;  Wil- 
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8on  Y.  Palmer,  18  Tex.  595,  •holding  prior  occupation  not  sufficient  to 
support  ejectment  unless  continuous;  Alexander  v.  Gilliam,  39  Tex.  235, 
to  same  effect. 

Wliere  a  petition  for  adjudication  of  a  Mexican  mining  claim  fails  to 
define  its  topograplilcal  features,  or  the  particulars  of  the  mining  partnership, 
nor  boundaries  fixed,  an  alcalde  had  no  Jurisdiction  to  decree  in  favor  of  the 
cUimaat,  nor  will  confirmation  of  the  decree  by  the  supreme  government  be 
presumed  except  on  clear  proof,  in  this  case  not  furnished  by  the  facts. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  holding  that 
courts  could  not  confirm  grant  not  located  by  survey. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  773,  825,  878. 

Miscellaneous.  Cited  in  Buse  v.  Russell,  86  Mo.  215,  sustaining  instruc- 
tion concerning  law  of  accretion  where  river  is  filled  up;  Shaw  v.  Erskine, 
43  Me.  373,  holding  that  a  defeasance  is  not  valid  unless  made  by  the  par- 
ties to  the  first  deed;  Re  Spencer,  5  Sawy.  197,  Fed.  Cas.  13,234,  defining 
good  moral  character;  Sellers  v.  Union  etc.  Co.,  39  Wis.  527,  holding  grant 
of  franchise  to  every  person  improving  river  according  to  statute  void  for 
want  of  a  certain  grantee;  Dwight  v.  Williams,  4  McLean,  586,  Fed.  Cas. 
4218,  holding  declaration  should  allege  attempt  to  collect  from  debtor  by 
due  course  of  law  as  condition  precedent  to  holding  guarantor;  Witherell 
V.  Wiberg,  4  Sawy.  234,  Fed.  Cas.  17,^17,  defining  ''nature  and  duration  of 
estate,''  as  used  in  Oregon  code;  Oregon  Trust  Co.  v.  Shaw,  5  Sawy.  338, 
Fed.  Cas.  10,556,  holding  mortgage  and  fee  not  merged  where  owner  of 
mortgage  transferred  it  before  he  acquired  fee;  Stubblefield  v.  Menzies,  8 
Sawy.  46,  11  Fed.  273;  discussing  merger  of  wife's  estates  in  husband's 
estate;  Oats  v.  Walls,  28  Ark.  247,  citing  counsel's  argument  in  principal 
case. 

2  Black,  372-394,  17  L.  Ed.  282,  OALAIS  8TEA1O0AT  00.  ▼.  VAK  PELT. 

Where  a  piindpal  advances  funds  for  building  vessel  under  agent's  name, 
leaving  with  agent  indicia  of  ownership,  ordering  agent  to  sell  without  dis- 
closing principal's  interest,  notice  of  principal's  advances  is  insufliclent  to 
charge  innocent  purchaser  for  value,  with  principal's  equitable  interest  in 
vesseL 

Approved  in  Gentry  v.  Singleton,  3  Ind.  Ter.  522,  61  S.  W.  992,  revers- 
ing judgment  for  rejecting  evidence  of  partnership  of  one  who  was  held 
out  as  such;  Munroe  v.  Philadelphia  Warehouse  Co.,  75  Fed.  547,  holding 
indorsees  of  bills  of  lading,  without  notice,  for  value,  not  chargeable  with 
lien  for  advances  on  goods;  Commercial  Fire  Ins.  Co.  v.  Capital  City  Ins. 
Co.,  81  Ala.  328,  8  South.  225,  holding  builder  of  house  had  insurable  in- 
terest therein  as  owner,  though  he  had  received  installments  thereon; 
Locke  V.  Lewis,  124  Mass.  7,  26  Am.  Rep.  634,  sustaining  sale  by  partner, 
held  out  as  sole  owner  of  partnership  goods,  in  payment  of  private  debt; 
Peake  v.  Thomas,  39  Mich.  589,  foreclosing  mortgage  held  by  innocent 
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mortgagee,  covering  married  woman's  separate  property,  executed  by  her 
unknowingly;  City  Council  of  Charleston  v.  Ryan,  22  S.  C.  348,  63  Anu 
Rep.  715,  holding  purchaser  protected  against  mortgage  containing  fraudu- 
lent release  written  over  mortgagee's  name  and  seal;  Consolidated  Assn. 
of  Planters  v.  Avegno,  28  La.  Ann.  552,  sustaining  title  to  stolen  bonds  of 
purchaser  for  value  before  maturity;  Price  v.  Winter,  15  Fla.  109,  hold- 
ing infant  receiving  purchase  price  after  majority  cannot  recover  his 
estate  in  lands  sold  at  trustee's  sale;  dissenting  opinion  in  Moore  v.  Hill, 
38  Fed.  354,  circuit  judge  holding  factor  liable  lo  owner  of  cotton  fraudu- 
lently consigned  to  him  for  sale  by  master  of  vesseL     < 

Distinguished  in  George  v.  Fourth  Nat.  Bank,  41  Fed.  268,  holding 
pledge  of  warehouse  receipts  for  whisky  by  agent,  who  held  whisky  merely 
to  pay  government  taxes,  did  hot  divest  owner's  title;  Dize  v.  Beacham, 
81  Md.  609,  32  Atl.  245,  giving  lienors  for  materials  superior  rights  in 
marshaling  assets  over  mortgagees  of  vessels;  Shaw  v.  Spencer,  100  Mass. 
391,  97  Am.  Dec.  110,  charging  pledgee  of  trusteed  stock,  for  trustee's 
debt,  with  notice. 

Wliere  aa  agent  is  apparent  owner  of  Teasel,  secret  arrangement  between 
him  and  the  principal  cannot  affect  third  persons. 

Approved  in  Cable  Co.  v.  Miller,  162  Iowa,  359,  143  N.  W.  98,  upholding 
sale  of  piano  by  agent,  to  whom  same  had  been  consigned  for  sale  in  his 
own  name  by  company. 

Party  seeking  to  charge  purchaser  of  owner's  equitable  interest  in  a  Teasel 
sold  by  agent  as  apparent  owner  has  burden  of  proof  and  moat  establish  a 
clear  case. 

Approved  in  In  re  Duoker,  133  Fed.  776,  seller  of  merchandise  to  bank- 
rupt under  unrecorded  conditional  sale  not  entitled  to  priority  as  against 
subsequent  creditors  without  notice,  though  such  creditors  had  no  lien  on 
property. 

Where  Teasel  is  built  and  Installments  paid  as  work  progresses,  person 
for  whom  vessel  is  being  built  is  the  owner. 

Denied  in  The  Revenue  Cutter,  No.  2,  4  Sawy.  150,  Fed.  Cas.  11,714, 
holding  vessel,  not  accepted,  not  owned  by  United  States,  and  liable  to 
lien  for  materials  furnished. 

When  property  passes  in  vessel  or  article  manufactured  or  built  for 
another.    Note,  62  Am.  Dec.  67. 

When  title  passes  to  article  contracted  for,  where  price  is  paid  by 
installments  during  construction.    Note,  10  Ann.  Gas.  141,  148. 

When  title  passes  under  contract  for  goods  to  be  produced  or  manu* 
factured.    Note,  50  L.  R.  A.  (N.  S.)  116. 

Registry  of  a  Teasel  is  not  evidence  of  ownership,  unless  confirmed  by 
proof  that  it  was  made  by  authority  of  person  named  as  owner,  and  may  bo 
shown  to  have  been  fraudulently  made. 
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Approved  in  Mojmihan  v.  Drobaz,  124  Cal.  213,  56  Pac.  1026,  holding 
entry  in  custom-house  books  of  registry  of  vessel  inadmissible  in  action 
for  repairs,  without  showing  consent  to  the  entry  of  person  named. 

2  Black,  394-407,  17  L.  Ed.  449,  T7NITEB  STATES  ▼.  GALBBAITH. 

Fraudnlent  certificate  of  approval,  bearing  genuine  signature  of  Oov- 
eznor  and  secretary,  wlio  also  signed  tlie  grant,  wbere  tbere  was  no  possession 
nnder  the  grant,  and  the  grantee  shortly  before  the  time  of  the  alleged  grant 
was  five  hundred  miles  away  from  place  where  grant  purported  to  have  been 
made,  raises  presumption  that  all  the  title  tiapers  were  fraudulent. 

Approved  in  Roland  v.  United  States,  7  Wall.  747,  19  L.  Ed.  185,  refus- 
ing to  confirm  grant  supported  by  fabricated  title  papers;  Romero  v. 
United  States,  1  Wall.  745, 17  L.  Ed.  683,  refusing  to  confirm  grant  proved 
by  parol  evidence,  where  the  archives  show  no  grant. 

2  Black,  409-418,  17  K  Ed.  292,  KINO  ▼.  AOKEBMAN. 

While  courts  have  sought  to  rescue  a  will  from  the  construction  Imposed 
by  the  technical  rule  that  a  devise,  without  limitation,  confers  only  a  life 
estate,  the  intention  of  the  testator  must  be  gathered  from  the  *f  onr  comers'* 
of  the  will,  and  the  rule  cannot  be  defeated  by  parol  evidence. 

Approved  in  Atkins  v.  Best,  27  App.  D.  C.  152,  upholding  a  devise  as 
one  in  fee  from  the  construction  of  the  whole  will ;  Myar  v.  Snow,  49  Ark. 
128,  4  S.  W.  382,  construing  devise  to  daughter  to  be  held  by  her  and  her 
heirs,  not  subject  to  her  husband's  debts,  "and  in  default  of  her  heirs, 
to  go  to  her  sister  and  her  heirs,  as  creating  a  life  estate  in  the  daughter. 

Bequest  of  stocks,  bonds  or  notes  as  general  or  specific.    Note,  11 
L.  R.  A.  (N.  8.)  68,  70. 

Will  devising  messuages,  with  power  to  do  and  dispose  of.  one  as  the 
devisee  may  think  proper,  and  charging  the  devisee  with  payment  of  a  gross 
sun,  held  to  confer  an  estate  in  fee  in  both  messuages. 

Approved  in  McCaffrey  v.  Manogue,  196  U.  S.  588,  49  L.  Ed.  602,  25 
Sup.  Ct:  319,  where  testator  gave  all  estate  to  heirs  as  devisees  and  charged 
debts  on  one  receiving  greater  part,  devisees  took  fees. 

Extrinsic  evidence  is  admissible  to  explain  an  ambiguity  as  to  person  or 
property  named  in  a  will,  but  not  to  enlarge  or  diminish  an  estate  devised. 

Approved  in  Darnell  v.  Lafferty,  113  Mo.  App.  303,  88  S.  W.  791,  ad- 
mitting parol  evidence  to  explain  memorandum  of  sale  of  cows;  Barber 
v.  Pittsburg  etc.  Ry.,  166  U.  S.  109,  41  L.  Ed.  936,  17  Sup.  Ct.  495,  reject- 
ing evidence  as  to  testator's  health  or  length  of  life,  in  construing  a  will 
devising  an  estate  tail;  Robinson  v.  Randolph,  21  Fla.  651,  rejecting  parol 
evidence  to  explain  will  held  to  devise  separate,  equitable  estate  in  entire 
interest. 
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Extrinsic  evidence  to  explain  wills.    Note,  50  Am.  St.  Bep.  287,  291. 

Parol  evidence  in  aid  of  construction  of  will.    Note,  Ann.  Gaa.  1915B, 
21,  22. 

Parol  evidence  of  mistake  in  description  of  land  devised.    Note,  16 
L.  R.  A.  321,  822. 

Correction  of  misdescription  of  land  in  will.    Note,  6  L.  R.  A.  (N.  8.) 
.963. 

Requisites  to  disherison  of  heir.    Note,  9  £.  B.  0.  295. 

< 

2  Black,  418-^129,  17  L.  Ed.  298,  CHICAOO  ▼.  BOBBINS. 

Municipal  corporation  la  liable  to  anyone  who  Is  Injnred  tbron^  '  Its 
neglect  to  keep  Its  streets  free  from  danger;  but,  unless  also  a  wrongdoer.  It 
has  a  remedy  over  against  tlM  person  wliose  use  of  tlie  street  created  tbe 
danger. 

Approved  in  Pennsylvania  Steel  Co.  v.  Washington  etc.  Bridge  Co.,  194 
Fed.  1013,  sustaining  right  of  indemnity  against  one  primarily  liable  by 
one  secondarily  liable  who  had  sustained  damages;  Great  Lakes  Towing 
Co.  V.  Kelley  Island  Lime  etc.  Co.,  176  Fed.  497,  100  C.  C.  A.  108,  holding 
city  jointly  liable  with  contractor  for  injuries  sustained,  though  contract 
stipulated  that  contractor  should  sustain  full  liability;  Central  Union  Tel. 
Co.  V.  City  of  Conneaut,  167  Fed.  279,  280,  93  C.  C.  A.  196,  denying  right 
of  city  to  indemnity  where  injury  caused  by  its  sole  negligence;  Owens- 
boro  V.  Westinghouse  etc.  Co.,  165  Fed.  390,  91  C.  C.  A.  335,  sustaining 
indemnity  to  city  from  installer  of  lighting  system  for  city  for  damages 
recovered  from  city  for  injury  to  boy  from  defective  wires;  United  States 
V.  Port  of  Portland,  147  Fed.  868,  Port  of  Portland  is  liable  in  damages 
for  collision  caused  by  negligence  of  employees  in  charge  of  one  of  its 
boats  while  performing  duties  on  Columbia  River;  Graves  v.  City  etc, 
Tel.  Assn.,  132  Fed.  388,  where  negligence  of  telephone  company  and  trac- 
tion company  acting  independently,  in  maintaining  wires  caused  injuries, 
they  may  be  joined  as  defendants ;  Atlanta  Consol.  St.  Ry.  Co.  v.  Southern 
Bell  Tel.  etc.  Co.,  107  Fed.  876,  holding  where  servant  of  telephone  com- 
pany recovered  against  electric  road  for  injuries  caused  by  railway's  feed 
wire  negligently  crossing  telephone  wires,  railroad  cannot  recover  ov4j 
against  telephone  company;  Toledo  Brewing  &  Malting  Co.  v.  Bosch,  101 
Fed.  532,  41  C.  C.  A.  482,  holding  master  liable  for  injuries  to  servant 
by  fact  that  dangerous  condition  of  appliances  was  caused  by  negligei;t 
act  of  independent  contractor  whom  master  had  employed;  Mahoney  v. 
City  of  Helena,  96  Fed.  791,  holding  water  company's  receiver  not  liable 
for  injuries  caused  by  falling  over  stop-box,  top  of  which  was  on  sidewalk 
grade,  where  sidewalk  had  been  removed  by  third  parties;  Parsons  v. 
District  of  Columbia,  35  App.  D.  C.  340,  sustaining  right  of  indemnity  of 
municipality  against  third  party  for  negligent  breach  of  contract  causing 
damage  to  city;  District  of  Columbia  v.  Baltimore  etc.  R.  Co.,  1  Mackey 
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(D.  C),  316,  where  city  held  in  damages  for  injuries  received  by  party 
falling  into  excavation  made  by  railroad  in  one  of  its  streets,  railroad  is 
liable  to  indemnify  city;  Board 'Of  Councilmen  v.  Vanardsali,  148  Ky.  510, 
147  S.  W.  3,  indemnifying  city  against  one  placing  nuisance  on  street,  for 
which  judgment  against  city  recovered;  Miller  v.  Detroit,  156  Mich.  637, 
132  Am.  St.  Rep.  587,  16  Ann.  Gas.  832,  121  N.  W.  493,  denying  liability 
of  city  for  injury  caused  by  dead  limb  falling  off  tree  into  street  between 
sidewalk  and  curb;  Bailey  v.  Winston,  157  N.  C.  258,  72  S.  E.  969,  sus- 
.  taining  liability  'of  city  for  injuries  caused  by  defective  street  without 
direct  notice,  the  defect  having  long  existed;  Gregg  v.  Wilmington,  155 
N.  C.  25,  27,  29,  70  S.  E.  1073,  1074, 1075,  sustaining  joint  liability  of  both 
city  and  contractor  in  action  for  wrongful  death,  the  contractor  having 
negligently  piled  and  city  negligently  left  bricks  in  the  street;  Giaconi  v. 
Astoria,  60  Or.  36,  87  L.  B.  A.  (N.  S.)  1150,  118  Pac.  184,  sustaining  lia- 
bility of  city  for  injuries  to  adjoining  property  caused  by  negligently 
grading  street ;  Terminal  Co.  v.  Jacobs,  109  Tenn.  735,  72  S.  W.  955,  hold- 
ing land  owner  creating  nuisance  on  his  land  is  liable  though  he  leases 
property  to  another  ^  Alaska  S.  S.  Co.  v.  Pacific  Coast  Gypsum  Co.,  71 
Wash.  371,  128  Pac.  659,  sustaining  right  of  indemnity  of  steamship  com- 
pany against  manufacturing  company  for  injury  to  its  employee  by  defec- 
tive appliances  furnished  b^  manufacturing  company  for  loading  ship; 
Seattle  v.  Puget  Sound  Imp.  Co.,  47  Wash.  26,  126  Am.  St.  Bep.  884,  14 
Ann.  Oaa.  10^,  12  L.  R.  A.  (N.  8.)  949,  91  Pac.  257,  sustaining  right  of 
city  to  indemnity  from  owner  of  property  abutting  on  street  for  injuries 
caused  pedestrian  by  defective  trapdoors  placed  in  sidewalk  by .  such 
owner;  dissenting  opinion  in  Workman  v.  New  York  City,  179  U.  S.  583, 
45  L.  Ed.  829,  21  Sup.  Ct.  223,  majority  holding  city  liable  by  maritime 
law  for  negligence  of  its  servants  in  charge  of  lifeboat  in  consequence  of 
which  boat  collides  with  and  injures  another  vessel;  Washington  Gas  Co* 
V.  Dist.  of  Columbia,  161  U.  S.  327,  40  L.  Ed.  718,  16  Sup.  Ct.  568,  hold- 
ing district  could  recover  from  gas  company  damages  adjudged  against  it 
for  injury  caused  by  defective  ga8-t>ox;  Boston  v.  Crowley,  38  Fed.  204, 
holding  Boston  city  liable  for  damages  to  vessel  from  failure  to  keep  draw- 
bridge at  required  width;  Greenwood  v.  Westport,  60  Fed.  569,  63  Conn. 
591,  holding  town  liable  for  negligent  operation  of  drawbridge  owned  by 
it;  Albrittin  v.  HuntsviUe,  60  Ala.  495,  81  Am.  Rep.  51,  holding  town 
liable  for  injury  caused  by  failure  to  guard  street  adjoining  precipice; 
Montgomery  v.  Wright,  72  Ala.  420,  holding  city  under  duty  to  keep  street 
in  repair  for  its  entire  width;  Birmingham  v.  McCrary,  84  Ala.  476,  4 
South.  634,  holdini^  city  liable  for  injuries  resulting  from  failure  to  guard 
a  ditch  opened  by  a  contractor;  Jacksonville  v.  Drew,  19  Fla.  115,  45 
Am.  Rep.  11,  huldiiig  city  liable  for  injury  from  defective  bridge,  foiuning 
part  of  street,  under  repair  by  independent  contractor;  'Logansport  v. 
^ck,  70  Ind.  79,  36  Am.  Rep.  174,  holding  city  liable  for  injury  from 
negligent  blasting  in  construction  of  waterworks;  Collins  v.  Council  Bluffs, 
32  Iowa,  328,  7  Am.  Rep.  202,  holding  city  liable  for  injury  resulting  from 
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accumulation  of  ice  and  snow  on  street;  Eyler  v.  Allegany  Ck>anty,  49  Md. 
276,  38  Am.  Rep.  257,  holding  county  liable  for  damages  from  defective 
bridge  which  canal  company  was  under  duty  to  keep  in  repair;  Baltimore 
V.  0  'Donnell,  53  Md.  118,  86  Am.  Rep.  897,  holding  city  liable  for  injury 
from  rope  stretched  across  street  by  servants  of  independent  contractor, 
without  notice  to  him  or  city;  Chesapeake  etc.  Canal  Co.  v.  Allegany 
County,  57  Md.  219,  40  Am.  Rep.  484,  holding  canal  company  liable  for 
amount  of  judgment  and  costs  paid  by  county  for  damages  from  canal 
company's  failure  to  keep  bridge  in  repair;  Gray  v.  Boston  Gas  Light  Co., 
114  Mass.  154,  19  Am.  Rep.  828,  holding  owner  of  building  to  which  gas 
company  affixed  wire  could  recover  from  gas  company  damages  paid  by 
him  for  injury  from  the  wire;  Savannah  v.  Waldner,  49  Ga.  322,  holding 
city  liable  for  damages  from  sewer  negligently  left  unguarded  by  con- 
tractor if  city  charged  notice;  Bloomington  v.  Bay,  42  HI.  507,  holding 
city  liable  for  injury  from  defective  sidewalk,  which  abutting  owner  was 
under  duty  to  repair;  Springfield  v.  Le  Claire,  49  111.  479,  holding  city 
liable  for  injury  from  sewer  left  unguarded  by  independent  contractor; 
Centerville  v.  Woods,  57  Ind.  196,  holding  city  could  recover  for  cost 
of  filling  sewer  left  unguarded  by  defendant;  McCullom  v.  Black  Hawk 
Co.,  21  Iowa,  414,  holding  town,  and  not  county,  liable  for  injury  from 
defective  bridge  within  corporate  limits  of  town ;  Chicago  &  N.  Ry.  Co.  v. 
Dunn,  59  Iowa,  621,  13  N.  W.  723,  allowing  railroad  recovery  for  damages 
paid  for  injury  to  horse  caused  by  defendant's  wrongful  removal  of  gate; 
Baltimore  &  Y.  Turnpike  Road  v.  Parks,  74  Md.  288,  22  Atl.  400,  holding 
turnpike  company  liable  for  injury  to  traveler,  from  defect  in  road  eaosed 
by  city  employees  in  repairing  waterworks;  Atchison  Co.  v.  Sullivan,  7 
Kan.  App.  156,  53  Pac.  144,  holding  county  liable  for  injury  caused  by 
removal  of  superstructuris  of  bridge  by  contractor  in  building  new  bridge; 
Palmer  v.  City  of  Ldncoln,  5  Neb.  144,  25  Am.  Rep.  474,  holding  owner 
liable  for  damages  paid  by  city  for  injury  to  traveler,  caused  by  con- 
tractor's excavations;  Omaha  v.  Olmstead,  5  Neb.  452,  holding  city  liable 
for  injury  caused  by  hole  in  sidewalk,  and  discussing  duties  imposed  by 
accepting  a  corporate  franchise;  Clemence  v.  Auburn,  66  N.  Y.  341,  hold- 
ing question  of  condition  of  sidewalk,  in  action  against  city  for  injury 
from  defect,  proper  for  jury;  Brusso  v.  Buffalo,  90  N.  Y.  680,  holding  city 
liable  for  injury  from  contractor's  excavations;  Port  Jervis  v.  First  Nat. 
Bank,  96  N.  Y.  556,  holding  city  entitled  to  recover  amount  of  damages 
paid  for  injury  from  defendant's  excavation,  though  city  gave  no  notice 
of  prior  action;  Wilson  v.  Wheeling,  19  W.  Va.  331,  42  Am.  Rep.  782, 
holding  city  liable  for  injury  from  unguarded  excavation  made  by  inde- 
pendent contractor  building  sewer ;  Southwell  v.  Detroit,  74  Mich.  449,  450, 
42  N^  W.  121,  holding  city  liable  for  buggy  accident  caused  by  excavation 
made  by  independent  contractor;  Shartle  v.  Minneapolis,  17  Minn.  314, 
holding  city  liable  for  injury  from  defective  bridge,  where  it  was  empow- 
ered to  levy  taxes  to  keep  streets  in  repair;  Lincoln  v.  Walker,  18  Neb. 
249,  20  N.  W.  115,  holding  city  liable  for  injury  from  accident  by  falling 
into  excavation  in  street;  Zanesville  v.  Fannan,  53  Ohio  St.  618,  53  Am. 
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St.  Bep.  669,  42  N.  E.  706,  deciding  that  city  was  Uable  for  damages 
caused  to  plaintiff's  property  by  railroad  track  blocking  access  to  his 
lot;  Galveston  v.  Posnainsky,  62  Tex.  129,  sustaining  ten  thousand  dollars 
verdict  against  city,  existing  under  charter,  for  injuries  to  child  from 
falling  into  uncovered  ditch ;  Lienzen  v.  New  Braunf els,  13  Tex.  Civ.  App. 
351,  35  S.  W.  348,  holding  city  liable  for  injury  from  fire  which  could 
have  been  extinguished  by  proper  oi)eration  of  municipal  waterworks; 
People  V.  Bloomington,  63  111.  208,  holding  mandamus  would  lie  to  compel 
t*ity  to  keep  streets  free  from  obstruction;  State  v.  Demaree,  80  Ind.  522, 
holding  mandamus  would  lie  against  county  commissioners  to  repair  bridge 
forming  part  of  highway;  Woodruff  v.  Stewart,  63  Ala.  213,  holdicg 
officer  not  liable  for  imprisoning  one  charged  with  violating  ordinance 
against  obstructing  streets ;  Flynn  v.  Canton  Co.,  40  Md.  320,  17  Am.  Rep. 
608,  holding  action  not  maintainable  against  owner  for  allowing  snow  and 
ice  in  front  of  his  premises,  in  violation  of  city  ordinance;  Gardner  v. 
Cole,  21  Iowa,  217,  granting  warrantor  injunction  against  fraudulent 
grantee's  action  for  profits  against  warrantee;  Somerset  County  v.  Min- 
derlein,  67  Md.  570,  11  Atl.  57,  allowing  proof  that  witness,  in  action 
against  county,  for  injury  from  defective  highway,  caused  by  supervisor's 
n^lect,  was  prejudiced  against  supervisor;  Marvin  Safe  Co.  v.  Ward,  46 
N.  J.  L.  25,  sustaining  demurrer  to  complaint  against  contractor  for  injury 
from  unsafe  temporary  bridge,  erected  under  contract  with  county. 

Limited  in  Greenwood  v.  Westport,  63  Conn.  591,  60  Fed.  569,  holding 
city  not  liable  for  negligent  performance  of  governmental  duty,  but  liable 
for  negligent  operation  of  private  enterprise,  as  a  drawbridge;  Johnston 
v.  Charleston,  3  S.  C.  240,  16  Am.  Bep.  727,  holding  liability  of  city  to 
keep  cellar  door  in  sidewalk  in  repair,  measured  by  ordinary  care ;  Denver, 
T.  Stein,  25  C^olo.  127,  53  Pac.  284,  holding  city  bound  to  keep  in  repair 
only  streets  in  populous  districts. 

Distinguished  in  Maryland  v.  General  Stevedoring  Co.,  213  Fed.  70, 
denying  liability  of  city  for  explosion  of  dynamite  loaded  on  ship  in  har- 
bor because  it  designated  place  of  loading;  Brooklyn  v.  Brooklyn  etc. 
R.  R.  Co.,  47  N.  Y.  481,  7  Am.  Bep.  473,  holding  damages  paid  by  city  for 
injury  from  hole  in  pavement  not  measure  of  damages  in  action  by  city  on 
~bond  to  keep  pavement  in  repair;  Keokuk  v.  Independent  Dist.  of  Keokuk, 
53  Iowa,  357,  86  Am.  Rep.  230,  5  N.  W.  507,  refusing  city  recovery  against 
school  district  owning  lot  for  judgment  paid  for  defective  condition  of 
street ;  Hill  v.  Boston,  122  Mass.  370,  380,  23  Am.  Bep.  858,  366,  holding 
city  not  liable  for  injury  to  child  caused  by  defective  staircase  in  school- 
house;  Fort  Wayne  v.  De  Witt,  47  Ind.  395,  holding  city  not  liable  for 
damages  caused  by  excavation  in  sidewalk  by  owner  without  city's  notice; 
McCuUom  V.  Black  Hawk  Co.,  21  Iowa,  414,  holding  (jounty  not  liable  for 
injury  from  defective  bridge  within  town  limits;  Soper  v.  Henry  Co.,  26 
Iowa,  268,  holding  county  not  responsible  for  defective  bridge  in  organized 
road  district ;  Cuff  v.  Newark  etc.  R.  R.  Co.,  35  N.  J.  L.  25,  10  Am.  Bep. 
211,  holding  railroad  not  liable  for  injury  from  explosion,  through  negli- 
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g:ence  of  contractor's  employee,  of  nitroglycerin-house  erected  on  the 
company's  premises;  Richester  v.  Campbell,  123  N.  Y.  413,  20  Am.  St 
Bep.  764,  10  U.  B.  A.  896,  25  N.  E.  938,  holding  city  not  entitled  to  re- 
cover from  abutting  owner  damages  paid  to  third  person  for  injury  from 
defect  in  sidewalk,  which  city  was  bound  to  repair;  Wilhelm  v.  Defiance, 
58  Ohio  St.  63,  64,  65  Am.  St.  Bep.  746,  40  L.  B.  A.  296,  50  N.  E.  18, 
refusing  city  recovery  against  abutting  owner  for  judgment  paid  by  it  for 
injury,  from  negligently  constrcfcted  sidewalk,  undei^  local  statutes ;  Men- 
del V.  Wheeling,  28  W.  Va.  243,  57  Am.  Bep.  669,  holding  city  owning 
waterworks  not  liable  for  loss  by  fire  because  of  n^ligence  of  official  in 
operating  waterworks;  Richmond  v.  Long,  17  Gratt.  379,  94  Am.  Bee.  464, 
holding  city  not  liable  for  loss  of  slave  by  reason  of  official's  negligence 
at  hospital;  Moore  v.  Richmond,  85  Va.  542,  8  S.  E.  389,  holding  city  not 
liable  for  injury  to  plaintiff  from  falling  into  hole  in  sidewalk  where 
plaintiff  negligent;  Denison  v.  Sanford,  2  Tex.  Civ.  App.  663,  21  S.  W. 
785,  holding  city  not  entitled  to  have  gas  company  joined  as  defendant  in 
action  for  injury  from  defective  and  unlighted  crossing. 

Liability  of  city  for  creating  or  maintaining  a  nuisance.    Note,  15 
Am.  St  Bep.  847. 

Liability  of  cities  for  neglect  to  repair  streets.    Note,  63  Am.  Dec 
853. 

Municipal  power  over  nuisances  relating  to  trade  or  business.    Note, 

88  L.  B.  A.  642. 

Municipal  power  over  nuisances  affecting  highways  and  waters.    Kote, 

89  L.  B.  A.  679,  680. 

Liability  of  municipality  for  permitting  obstruction  in  street.     Note, 

19  L.  B.  A.  (N.  S.)  510,  516. 

Liability  of  municipality  for  defects  or  obstructions  in  streets.    Not«, 

20  L.  B.  A.  (N.  S.)  519,  520. 

Though  a  judgment  against  a  dty,  for  damages  caused  by  the  daageroiis 
condition  of  a  street,  is  conclusive  as  to  the  amount  of  damages  against  the 
one  whose  use  of  the  street  produced  the  danger,  his  liability  oTer,  being  Hxed 
by  actual  notice  and  opportunity  to  come  in  and  defend,  without  mxpreas 
notice  and  request  to  defend  the  action,  the  Judgment  does  not  estop  him  from 
showing  that  he  was  not  hound  to  keep  the  street  in  repair  nor  responsihle 
for  the  accident. 

Approved  in  Byne  v.  Mayor  etc.  of  City  of  Amepicus,  6  Oa.  App.  50, 
64  S.  E.  286,  prior  judgment  is  conclusive  as  to  amount  of  verdict  and  all 
defenses  that  could  be  set  up  in  first  suit;  McArthor  v.  Ogletree,  4  Qa. 
App.  431,  61  S.  E.  860,  in  suit  by  voucher  against  the  vouchee,  prior  judg- 
ment is  conclusive  against  vouchee  as  to  matters  and  facts  which  voucher 
had  right  to  urge  in  resistance  of  such  judgment;  City  of  Anderson  v. 
Fleming,  160  Ind.  602,  67  N.  E.  445,  holding  where  judgment  on  merits  has 
been  rendered  against  plaintiff  in  action  to  recover  from  city  contractor 
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for  injuries  received  by  stepping  into  excavation  in  street,  plaintiff  is 
barred  from  suing  city  for  same  injury;  Bloomington  v.  Chicago  etc.  R. 
Co.,  52  Ind.  App.  519,  98  N.  E.  191,  judgment  against  city  for  injuries 
caused  by  defect  in  railroad  crossing  is  conclusive  against  railroad  com^ 
pany  where  company  notified  to  come  in  and  defend;  Harding  v.  Sucher, 
261  HI.  287,  103  N.  E.  1020,  judgment  against  grantee  under  a  deed  with 
covenant  against  encumbrances  is  conclusive  against  grantor,  who  con- 
ducted defense;  BaltiiJtorc  etc.  R.  Co.  v.  Howard  County  Commrs.,  Ill 
Md.  185,  40  L.  R.  A.  (N.  S.)  1172,  73  Atl.  658,  reversing  judgment  of  in- 
demnity upon  instruction  by  lower  court  that  prior  judgment  is  conclusive, 
where  no  notice  of  prior  action  given  to  indemnitor ;  Chesax)eake  etc.  Tow- 
ing Co.  V.  Western  Assur.  Co.,  99  Md.  442,  58  Atl.  17,  where  in  action  by 
assignee  of  owner  of  goods  against  steamer  for  loss  of  cargo  from  plain- 
tiff's scow  en  route  to -steamer  it  was  found  scow  was  unseaworthy,  plain- 
tiff not  estopped  by  finding  in  action  against  cargo  insurer;  Detroit  v. 
Grant,  135  Mich.  629,  98  N.  W.  406,  where  paving  contractor  who  secured 
city  from  damages  through  his  negligence  was  sued  jointly  with  city  and 
he  procured  discontinuance  as  to  himself,  he  is  not  entitled  to  written 
notice  of  pendency  of  action;  City  of  Lansing  v.  Detroit  etc.  R.  R.  Co., 
129  Mich.  406,  89  N.  W.  55,  holding  where  owners  of  abutting  premises 
were  notified  of  pendency  of  suit  against  city  for  injuries  caused  by  defec- 
tive sidewalk  in  front  of  premises,  judgment  therein  was  not  conclusive 
of  owner's  liability;  Grant  Forks  v.  Paulsness,*  19  N.  D.  302,  304,  123 
N.  W.  882,  883,  judgment  against  city  does  not  prevent  indemnitor  from 
showing  that  injury  was  caused  by  alteration  by  third  party  of  structure  as 
placed  by  indemnitor  in  street ;  United  States  Fidelity  Co.  v.  Martin,  77  Or. 
381,  382,  149  Pac.  1027,  holding  third  party,  who  had  given  indemnity  bond 
to  surety  company,  liable  for  judgment  paid  by  surety  company  where 
he  participated  in  trial  in  which  such  judgment  was  recovered;  Carroll 
V.  Nodine,  41  Or.  418,  93  Am.  St.  Rep.  748,  69  Pac.  53,  determining  suffi- 
ciency of  notice  of  pendency  of  suit  by  purchaser  of  note  against  maker  as 
to  seller;  Goldberg  v.  Sisseton  Loan  etc.  Co.,  24  S.  D.  55,  140  Am.  St. 
Rep.  776,  123  N.  W.  268,  judgment  is  conclusive  against  defendants  where 
they  had  actual  notice  of  and  were  interested  in  litigation,  though  not 
made  parties ;  Corsicana  v.  Tobin,  23  Tex.  Civ.  499,  57  S.  W.  322,  holding 
in  action  against  city  for  injuries  caused  by  leaving  unguarded  ditch  in 
street,  city  may  have  judgment  over  against  parties  doing  work;  Rich- 
mond v.  Sitterding,  101  Va.  358,  43  S.  E.  563,  holding  where  city  and 
property  owner  are  sued  jointly  for  injury  resulting  from  street  obstruc- 
tion, and  there  is  judgment  for  land  owner  on  plea  of  limitations  and 
against  city  for  damages,  in  subsequent  suit  by  city  against  land  owner 
to  compel  him  to  pay  the  damages  he  may  plead  nonliability;  Sackman 
V.  Thomas,  24  Wash.  677,  64  Pac.  825,  holding  wife  may,  under  Ball. 
Code,  §5991,  in  action  by  children  of  husband  by  first  wife  to  recover 
property  purchased  at  foreclosure  of  wife's  mortgage,  show  that  property 
was  purchased  partly  with  husband's  money;  dissenting  opinion  in  Law- 
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ler  V.  Brenn^n,  150  Wis.  147,  136  N.  W.  1065,  majority  denying  right  of 
abutting  owner  to  dig  channel  from  his  land  under  highway  to  lake  with- 
out consent  of  board  of  supervisors;  Washington  Gas  Co.  v.  District  of 
Columbia,  161  U.  S.  329,  330,  333,  40  L.  Ed.  719,  720,  16  Sup.  Ct.  569,  570, 
holding  judgment  against  District  of  Columbia  for  damages  for  injury 
from  defective  gas-box  conclusive  against  gas  company;  American  Bell  Tel. 
Co.  v.  National  Imp.  Tel.  Co.,  27  Fed.  665,  holding  licensor  of  defendant 
in  prior  suit,  taking  part  and  then  withdrawing,  -concluded  by  judgment 
in  prior  action;  GiUingham  v.  Charleston  etc.  Transp.  Co.,  40  Fed.  662, 
holding  master  of  tug  not  estopped  from  showing  that  he  was  not  liable 
to  owners  for  damages  which  they  were  compelled  to  pay,  as  for  the  mas- 
ter's negligence;  Bailey  v.  Sundberg,  49  Fed.  586,  1  C.  C.  A.  387,  holdibg 
owners  of  schooner  damaged  by  steamship  estopi)ed  from  suing  master  of 
steamship  by  dismissal  on  the  merits  of  a  libel  against  owner;  Frank  v. 
Wedderin,  68  Fed.  822,  16  C.  C.  A.  1,  holding  liquidating  commissioners 
intervening  in  attachment  suits  by  creditors  against  corporation  estopped 
from  setting  up  claims  to  property  attached,  based  on  same  grounds  as 
their  intervention;  Steams  v.  Lawrence,  83  Fed.  742,  28  C.  C.  A.  66, 
holding  that  finding  that  bank  was  not  a  bona  fide  purchaser  because  of 
president's  notice,  in  action  in  which  president  and  receiver  defendant, 
conclusive  against  president  in  action  by  receiver  for  mismanagement; 
Chesapeake  etc.  Canal  Co.  v.  Allegany  County,  57  Md;'223,  40  Am.  Rep. 
438,  holding  judgment  against  county  for  damages  from  failure  of  canal 
company  to  keep  bridge  in  repair,  in  action  which  company  defended, 
binding  on  company  in  action  to  recoup  by  county;  Western  etc.  R.  R. 
Co.  v.  Atlanta,  74  Ga.  777,  holding  record  of  suit  against  city  for  damages 
from  defective  street  ]:ailroad  crossing  admissible  in  action  by  city  against 
railroad,  which  had  notice  of  prior  suit;  Drennan  v.  Bunn,  124  111.  192,  7 
Am.  St.  Rep.  362,  16  N.  E.  106,  holding  vendor  of  negotiable  note,  in- 
dorsed without  recourse,  concluded  by  judgment  in  suit  on  note  between 
vendee  and  payor,  in  action  by  vendee  for  difference  between  face  value 
and  amount  due ;  McNaughton  v.  Elkhart,  85  Ind.  392,  holding  defendant 
in  suit  by  city  to  recoup  damages  paid  in  action  for  injury  from  defend** 
ant's  excavations jffoncluded  by  ju^ment  in  latter  action;  Midland  R.  R. 
Co.  V.  Wilcox,  122  Ind.  98,  23  N.  E.  511,  holding  assignees  of  construction 
contract,  in  action  by  them  to  foreclose  lien  on  road,  concluded  by  judg- 
ments in  favor  of  materialmen  paid  by  debtor;  Lyon  v.  Northrup,  17 
Iowa,  316,  holding  judgment  against  surety  on  replevin  bond  prima  facie 
evidence  of  extent  of  defendant's  liability  in  action  by  surety  against 
obligor;  Davis  v.  Smith,  79  Me.  357,  10  Atl.  56,  where  maker  of  note  paid 
holder,  subsequent  judgment  against  maker  in  favor  of  an  indorsee  was 
conclusive  against  said  holder  in  action 'to  recover  amount  paid;  McKen- 
zie  V.  Baltimore  &  0.  R.  R.,  28  Md.  174,  holding  judgment  in  replevin  soit, 
where  defense  was  title  in  A,  who  had  notice  of  suit,  and  right  to  defend 
it  conclusive  upon  A;  Parr  v.  State,  71  Md.  236,  17  Atl.  1022,  holding 
decree  adjudging  balance  due  from  guardian,  in  action  which  sureties  had 
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opportunity  to  defend,  binding  against  them;  Strong  v.  Phoenix  Ins.  Co., 
62  Mo.  296,  21  Am.  Bep.  422,  holding  judgment  against  insurers  conclusive 
against  reinsurers  in  action  against  them;  Heiser  v.  Hatch,  86  N.  Y.  615, 
holding  vendors  of  counterfeit  government  notes  bound  in  action  by  ven- 
dees, by  judgment  against  latter  in  favor  of  United  States,  for  money 
paid  to  redeem  notes,  though  vendors  not  requested  to  defend  prior  suit; 
Koontz  V.  Kaufman,  31  Mo.  App.  413,  holding  judgment  against  con- 
stable for  releasing  levy  admissible  in  action  by  constable  for  deceit  of 
debtor,  causing  said  release;  Missouri  Pac.  etc.  Ry.  Co.  v.  Twiss,  35  Neb. 
271,  37  Am.  St.  Sep.  440,  53  N.  W.  77,  holding  intermediate  transportation 
company  negligently  damaging  freight  bound  by  amount  of  judgment  for 
such  injury  rendered  in  action  by  owner  against  railroad;  Walton  v.  Camp- 
bell, 51  Neb.  793,  71  N^  W.  739,  holding  written  notice  of  action  against 
warrantee  adverse  to  the  title  not  necessary  to  render  adjudication  in  said 
action  binding  on  warrantor;  Ashton  v.  Rochester,  133  N.  Y.  193,  28  Am. 
St.  Bep.  624,  30  N.  E.  967,  holding  judgment  of  mandamus,  ordering  execu- 
tive board  of  city  to  carry  out  contract  for  improvements,  binding  on  tax- 
payers in  action  to  enforce  assessment  for  cost  of  improvement;  Oceanic 
Steam  Nav.  Co.  v.  Compania  Transatlantica  Espanola,  134  N.  Y.  465,  80 
Am.  St.  Bep.  687,  31  N.  £.  988,  holding  judgment  against  lessor  of  pier 
for  injury  from  dangerous  condition  proof  of  amount  of  damages  in  action 
by  lessor  against  sublessee;  s.  c,  144  N.  Y.  665,  39  N.  E.  361,  holding 
judgment  against  lessor  of  pier  for  injury  from  its  dangerous  condition 
binding  against  sublessee,  latter  having  knowledge  of  pendency  of  former 
action;  Carleton  v.  Lombard,  149  N.  Y.  151,  43  N.  E.  426,  holding  judg- 
ment against  purchaser  of  petroleum,  because  of  latent  defects,  binding 
on  manufacturer,  having  notice  of  prior  action,  in  suit  against  him  by 
purchaser;  Douthitt  v.  MacCulsky,  11  Wash.  610,  40  Pac.  189,  holding 
wife  concluded  by  foreclosure  decree  against  community  property  in  con- 
solidated cause,  in  which  she  appeared,  and  having  been  a  party  to  some 
of  the  actions  consolidated;  Collins  v.  Council  Bluffs,  35  Iowa,  437,  reduc- 
ing judgment  for  excessive  damages  in  action  for  injury  from  defective 
street. 

Limited  in  Elliott  v.  Hayden,  104  Mass.  182,  holding  evidence  in  action 
for  conversion  against  attaching  officer  admissible,  but  not  conclusive,  in 
subsequent  action  against  attachment  creditor. 

Distinguished  in  The  Alert,  40  Fed.  837,  holding,  in  absence  of  special 
contract,  notice  of  pendency  of  action  against  owners  of  vessel,  libeled  for 
damages  to  cargo,  from  breakii^  of  tackle,  would  not  make  judgment  con- 
clusive on  charterers;  Keokuk  v.  Independent  Dist.  of  Keokuk,  53  Iowa,  357, 
S6  Am.  Bep.  230,  5  N.  W.  507,  holding  school  district  owning  lot  not  liable 
to  city  for  judgment  for  damages  paid  by  it;  Goodnow  v.  Litchfield,  63 
Iowa,  282,  19  N.  TO.  229,  holding  judgment  in  prior  action  den3ring  recov- 
ery for  taxes  voluntarily  paid  by  claimant  of  adverse  title  not  conclusive 
in  action  against  holder  of  true  title;  Smith  v.  Moore,  7  S.  C.  222,  24  Am. 
Bep.  489,  holding  vendee  of  cotton,  in  action  for  breach  of  warranty  by 
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vendor,  not  bound  by  judgment  against  vendor  in  favor  of  latter 's  vendee 
for  breach  of  warranty;  Somers  v.  Schmidt,  24  Wis.  420,  1  Am.  Rep.  193, 
holding  warrantor  not  estopped  from  showing  title,  in  action  by  warrantee, 
because  of  judgment  of  eviction  against  warrantee,  in  suit  of  which  war- 
rantor had  not  express  notice;  Lebanon  v.  Mead,  64  N.  H.  9,  4  AtL  393, 
holding  notice  to  defendant  to  appear,  in  action  in  which  plaintiff  was 
compelled  to  pay  damages  to  third  person,  because  of  defendant's  neeli- 
gence,  not  sufficient  to  charge  defendant  with  knowledge  of  pendency  of 
prior  action:  Wallace  v.  Straus,  113  N.  Y.  243,  21  N.  E.  68,  holding  prin- 
cipal debtor  not  disqualified  as  a  party  in  interest  from  testifying  in  suit 
against  surety  on  guaranty. 

Denied  in  Saveland  v.  Green,  36  Wis.  623,  upon  rehearing,  holding  prin- 
cipal not  bound  by  award  against  agent,  for  failure  to  execute  contract 
made  in  his  own  name,  upon  principal 's  assurance  of  execution  of  contract. 

Judgments   as  evidence   against  persons  liable   over  to  defendants. 
Note,  83  Am.  Dec.  386,  388. 

Indemnitors,  how  far  bound  by  judgments  against  their  principals. 
Note,  22  Am.  St.  Rep.  206. 

Estoppel  to  deny  that  negligent  person  was  independent  contractor. 
Note,  8  L.  R.  A.  (Nf  S.)  896. 

Effect  upon  surety  of  judgment  against  principal.    Note,  40  L.  R.  A.  - 
(N.  S.)  726,  732,  787. 

Conclusiveness  of  judgfiient  against  constructive  tort-feasor  in  action 
for  contribution  or  indemnity.     Note,  40  L.  R.  A.  (N.  S.)  1173,  1176. 

Rlgbt  of  the  public  to  free  passage  of  the  streets  may  be  lawfully  en- 
croached upon  where  necessary,  and,  if  done  without  danger  to  the  public,  as 
for  building  improTements;  but  in  such  cases,  every  possible  precaution  should 
be  used  against  danger,  and  an  unguarded  open  area  in  a  sidewalk  is  a  dan- 
gerous nuisance,  for  which  resulting  damages  are  recoTerable. 

Approved  in  Tolman  &  Co.  v.  Chicago,  240  111.  275,  16  Ann.  Oas.  142, 
24  L.  R.  A.  (N.  S.)  97.  88  N.  E.  490,  use  of  skids  over  sidewalk  to  move 
merchandise  is  not  such  nuisance  as  to  entitle  city  to  abatement  under  city 
ordinance;  Robinson  v.  Mills,  25  Mont.  405,  65  Pac.  119,  holding  receiver 
of  water  company. 'appointed  after  excavation  in  street  had  been  filled,^ 
but  prior  to  accident  resulting  from  negligent  filling,  liable  for  injuries; 
Western  Union  Tel.  Co.  v.  Eyser,  2  Colo.  164,  holding  company  guilty  of 
gross  negligence  in  leaving  wire  stretched  across  street,  without  guard; 
Fort  Wayne  v.  DeWitt,  47  Ind.  395,  holding  city  not  liable  for  injury'  from 
excavation  in  sidewalk  made  by  owner;  Matheny  v.  Wolffs,  2  Duv.  138, 
holding  owner  liable  for  injury  from  unguarded  excavation  at  edge  of 
pavement  adjoining  his  property;  Sinclair  v.  Baltimore,  59  Md.  596,  hold- 
ing city  not  liable  for  injury  from  pile  of  building  material  in  street, 
unguarded  light,  as  provided  by  ordinance;  Port  Jervis  v.  First  Nat.  Bank, 
96  N.  Y.  557,  holding  licensee  to  excavate  sidewalk  liable  to  city  for  judg- 
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meut  paid  by  it  for  injury  from  failure  to  guard  excavation;  Johnston  v. 
Cftarleston,  3  S.  C,  240,  16  Am.  Rep.  727,  holding  city's  liability  for  injujy 
fronm  licensed  cellar  door  in  sidewalk  measured  by  its  negligence;  Morris 
V.  YToodbum,  57  Ohio  St.  335,  48  N.  E.  1097,  holding  abutting  owner  liable 
ioT  injury  from  defective  covering  over  vault  in  sidewalk;  Hundhauscn 
V.  Bond,  36  Wis.  37,  38,  holding  license  to/ obstruct  street  with  building 
material  ceased  upon  negligence  in  piling  of  material,  and  made  such 
obstruction  a  nuisance;  Creed  v.  Hartmann,  29  N.  Y.  597,  86  Am.  Dec.  845, 
holding  owner  liable  for  injury  from  contractor's  excavation  in  sidewalk, 
whether  city  licensed  it  or  not. 

Distinguisiud  in  Babbage  v.  Powers,  130  N.  Y.  289,  14  L.  R.  A.  402, 
29  N.  E.  136,  holding  negligence  would  not  be  inferred  from  unsafe  condi- 
tion of  covering  over  open  area  in  sidewalk  licensed  by  authorities;  Jor- 
gensen  v.  Squires}  144  N.  Y.  285,  39  N.  E.  374,  holding  insecure  cellar  doors 
in  sidewalk  licensed  by  city  not  a  nuisance  per  se,  and  owner  not  liable 
unless  negligence  proved. 

Use  of  public  of  street,  subject  to  what  obstructions.    Note,  72  Am. 
Dec.  599. 

Obstruction  of  street  or  sidewalk  for  business  or  building  purposes. 
Note,  14  L.  R.  A.  560. 

Failure  to  guard  opening  in  sidewalk  for  conmiercial  purposes,  while 
used  by  third  person.    Note,  11  L.  R.  A.  (N.  8.)  994. 

Liability  for  injury  to  neighbor  from  improper  use  of  one's  own  land. 
Note,  18  £.  R.  0.  726. 

Between  wrongdoers  there  cannot  be  contribution;  but  where  one,  under 
an  implied  license  tiom  a  city,  excavates  a  sidewalk,  he  impliedly  agrees  to 
do  so  without  danger  to  the  public,  and  if,  through  his  neglect,  injury  results, 
the  city  is  not  a  Joint  tort-feasor,  and  may  recoup  damages,  which  it  was 
compelled  to  pay. 

Approved  in  Des  Moines  v.  Barber  Asphalt  Co.,  208  Fed.  831,  denying 
right  of  city  to  indemnity  for  injury  caused  person  by  falling  in  hole  in 
street,  where  city  had  knowledge  thereof,  though  contractor  was  under 
duty  to  keep  street  in  repair;  Baltimore  etc.  R.  Co.  v.  County  Conmirs., 
113  Md.  416,  77  Atl.  934,  actual  knowledge  on  part  of  county  commis- 
sioners that  railroad  company  had  rendered  highway  defective  did  not 
make  them  joint  tort-feasors  so  as  to  preclude  indemnity;  Baltimore  etc. 
R.  Co.  v.  Howard  County  Commrs.,  Ill  Md.  184,  40  L.  R.  A.  (N.  S.)  1172, 
73  Atl.  658,  sustaining  right  of  indemnity  on  facts  against  contention  of 
'* joint  tort-feasors";  Maumee  Valley  Rys.  etc.  Co.  v.  Montgomery,  81 
Ohio  St.  431,  185  Am^  St.  Rep.  802,  26  L.  R.  A.  (N.  S.)  987,  91  N.  E.  182, 
permitting  joint  action  against  common  carriers  for  injuries  due  to  colli- 
sion though  one  car  belonged  to  leasing  company  and  one  to  owning  com- 
pany; Washington  Ins.  Co.  v.  District  of  Columbia,  161  U.  S.  327,  40 
L.  Ed.  718,  16  Sup.  Ct.  568,  allowing  District  of  Columbia  to  recoup  dam- 
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ages  paid  by  it  to  one  injured  by  defective  gas-box ;  Chesapeake  etc.  Canal 
Co.  V.  AUegany  County,  57  Md.  220,  40  Am.  Rep.  486,  allowing  county  to 
recoup  damages  and  costs  paid  for  injury  resulting  from  failure  of  canal 
company  to  keep  bridge  in  repair;  Chicago  &  N.  W.  Ry.  Co.  v.  Dunn,  50 
Iowa,  621,  13  N.  W.  723,  allowing  railroad  to  recover  damages  paid  for 
injury  to  horse,  caused  by  defendant's  wrongful  removal  of  railroad  gate. 
Distinguished  in  Rochester  v.  Campbell,  123  N.  T.  413,  20  Am.  Str-Rep. 
764,  10  L.  R.  A.  396,  25  N.  E.  938,  refusing  city  recovery  against  abutting 
owner  for  amount  of  judgment  paid  for  damages  from  defective  sidewalk; 
Denison  v.  Sanford,  2  Tex.  Civ.  App.  663,  21  S.  W.  785,  holding  city  not 
entitled  to  recover  damages  paid  for  injury  from  defective  crossing  which 
gas  company  failed  to  keep  lighted. 

Exoneration  between  municipality  and  abutting  owners  as  to  dam- 
ages paid  on  account  of  unsafe  highway.    Note,  14  Ann.  Oas.  1048. 

Indemnity  to  municipality  from  abutter  for  damages  recovered  for 
defect  in  street.    Note,  12  Li^  R.  A.  (N.  8.)  952. 

Right  of  municipality  to  indemnity  or  contribution  from  one  for 
whose  tort  it  is  held  liable.    Note,  40  L.  R.  A.  (N.  8.)  1166,  1168. 

Rule  that  owner  is  not  liable  for  negligence  of  an  independent  contractor 

l8  limited  by  rule  tliat  owner  of  real  estate  is  absolutely  responsible  for  a 

nuisance  created  at  his  direction,  and  for  bis  benefit,  especially  where  he  is 

aware  of  and  neglects  to  guard  against  the  danger  created,  as  an  open  area 

in  a  sidewalk. 

Approved  in  Weinman  v.  De  Palma,  232  U.  S.  576,  68  L.  Ed.  737,  34 
Sup.  Ct.  370,  denying  application  of  "independent  contractor  doctrine"' 
to  destruction  of  tenant's  wall  on  demised  premises  by  landlord's  con- 
tractor; Jacob  Doll  &  Sons  v.  Ribetti,  203  Fed.  596,  121  C.  C.  A.  621,  5 
N.  C.  C.  A.  41,  denying  application  of  ** independent  contractor  doctrine" 
to  injury  of  plaintiff  caused  by  falling  of  window  cleaner;  Pine  Bluff 
Natural  Gas  Co.  v.  Senyard,  108  Ark.  234,  158  S.  W.  1093,  sustaining 
liability  of  gas  company  for  injuries  caused  by  pile  of  sand  in  street  not 
being  lighted  at  night  though  placed  there  by  independent  contractor; 
Colegrove  v.  Smith,  3  Cal.  Unrep.  877,  33  Pac.  117,  sustaining  liability  ot 
person  who  obtains  license  to  lay  pipes  in  street  for  injuries  caused  by 
negligent  manner  in  which  work  is  done,  though  work  done  by  independent 
contractor;  Waterbury  v.  Waterbury  Traction  Co.,  74  Conn.  163,  164,  50 
Atl.  7,  8,  holding  city  can  recover  over  against  street  railway  amount  of 
judgment  against  city  for  injuries  caused  by  defect  in  highway  caused 
by  negligent  acts  of  railway,  where  railway  had  been  notified  of  pendency 
of  suit;  Philadelphia  etc.  R.  Co.  v.  Karr,  38  App.  D.  C.  199,  sustaining 
liability  of  railroad  for  negligently  constructing  tunnel  under  street, 
though  it  employed  contractor  to  do  work;  Julius  Keller  Construction  Co. 
V.  Herkless,  59  Ind.  App.  484,  109  N.  E.  802,  denying  liability  of  city  for 
consequential  injuries  to  abutting  property  owners  by  reason  of  negligenee 
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of  independent  contractor  in  constructing  public  improvements;  Wilbur 
v.  White,  98  Me.  195,  56  Atl.^659,  holding  land  owner  not  liable  for  dam- 
ages to  third  person  resulting  from  sinking,  by  contractor  to  remove  build- 
ing, of  post  in  highway  with  chain  and  hook  attached  used  in  removal 
of  building  and  left  in  highway;  Ainsworth  v.  Lakin,  180  Mass.  400,  91 
Am.  St.  Bep.  317,  62  N.  E.  747,  holding  where  owner  of  building  conveyed 
third  story  to  another  during  life  of  building,  after  fire  walls  of  third 
story  were  part  of  realty  so  as  to  render  owner  liable  for  injuries  caused 
by  falling  of  walls  of  third  story  ;_Embler  v.  Gloucester  Lumber  Co.,  167 
N.  C.  462,  83  S.  E.  743,  in  action  against  defendant  for  death  caused  by 
falling  wall  of  dry  kiln,  burden  is  on  defendant  of  showing  negligence 
that  of  independent  contractor;  Kampmann  v.  Rothwell,  IQl  Tex.  539, 
17  L.  B.  A.  (N.  8.)  758,  109  S.  W.  1090,  holding  defendant  liable  for  in- 
juries caused  from  putting  boards  on  sidewalk  by  independent  contractor 
employed  by  defendant  to  repair  same;  San  Antonio  v.  Smith,  94  Tex. 
272,  59  S.  W.  1111,  holding  tenants  from  city  of  premises  arranged  for 
disposing  of  sewage  must,  if  they  interfere  with  arrangements  as  would 
cause  injury  that  would  not  otherwise  have  happened,  indemnify  city  for 
loss;  Anderson  v.  Tug  River  Coal  etc.  Co.,  59  W.  Va.  311,  53  S.  E.  717, 
where  employer  exercises  care  in  selecting  independent  contractor  and 
gives  him  power  to  direct  and  control  work  not  in  itself  dangerous  to 
others,  he  is  not  liable  to  employee  injured  by  contractor's  negligence; 
St.  Paul  Water  Co.  v.  Ware,  16  Wall.  576,  21  L.  Ed.  488,  affirming  Waie 
V.  St.  Paul  Water  Co.,  2  Abb.  262,  1  Dill^  466,  Fed.  Cas.  17,172,  holding 
water  company  liable  for  injury  resulting  from  excavations  to  lay  pipes 
by  subcontractor's  servants;  McNamee  v.  Hunt,  87  Fed.  300,30  C.  C.  A. 
653,  holding  question  of  whether  blasting,  Wiich  caused  damage,  was  done 
with  owner's  knowledge  of  necessity  thesefor  was  for  the  jury;  Matheny 
V.  Wolffs,  2  Duv.  138,  holding  owner  liable  for  injury  from  excavation  by 
contractors  at  edge  of  sidewalk  adjacent  to  his  property;  Atchison  Co.  v. 
Sullivan,  7  Kan.  App.  156,  53  Pac.  144,  holding  county  liable  for  injury, 
caused  by  lack  of  superstructure  on  bridge,  necessarily  removed  by  con- 
tractor building  new  bridge ;  Gorham  v.  Gross,  125  Mass.  240,  28  Am.  Bep. 
227,  holding  owner  liable  for  injury  to  adjoining  property  caused  by  wall 
falling  through  negligence  of  contractors;  Palmer  v.  Lincoln,  5  Neb.  144, 
25  Am.  Bep.  474,  holding  owner  liable  to  city  for  amount  of  judgment  for 
damages  from  injury  caused  by  contractor's  excavation,  paid  to  traveler; 
Creed  v.  Hartmann,  29  N.  T.  597,  86  Am.  Dec.  845,  holding  owner  liable 
for  injury  from  contractor's  excavation  in  sidewalk,  there  being  no  evi- 
dence of  license  from  city;  Wilson  v.  Wheeling,  19  W.  Va.  335,  42  Am. 
Rep.  785,  holding  city  liable  for  injury  from  excavation  made  by  independ- 
ent contractor  building  sewer;  Southwell  v.  Detroit,  74  Mich.  449,  450,  42 
N.  W.  121,  holding  city  liable  for  buggy  accident  caused  by  excavations 
in  work  which  city  charter  compelled  city  to  let  out  to  independent  con- 
tractor; Dillon  V.  Hunt,  11  Mo.  App.  250,  holding  owner  of  insecure  walls 
liable  for  damages  caused  by  their  removal  by  independent  contractor; 
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Lincoln  v.  Walker,  18  Neb.  249,  20  N.  W.  115,  holding  city  liable  for  in- 
jury from  street  excavation  made  by  independent  contractor;  Ohio  South. 
R.  R.  Co.,  V.  Morey,  47  Ohio  St.  216,  7  L.  R.  A.  704,  24  N.  E.  272,  holding 
railroad  liable  for  injury  from  unguarded  ditch  dug  by  independent  con- 
tractor; Morris  V.  Woodbum,  57  Ohio  St.  335,  48  N.  E.  1097,  holding 
abutting  owner  liable  for  injury  caused  by  defective  covering  over  vault 
in  sidewalk;  Carrico  v.  West  Virginia  etc.  R.  R.  Co.,  39  W.  Va.  94,  24 
L.  R.  A.  52,  19  S.  E.  573,  holding  railroad  liable  for  injury  from  pile  of 
stones  placed  on  track  by  contractor  working  on  line ;  Whitney  v.  Clifford, 
46  Wis.  146,  32  Am.  Rep.  709,  49  N.  W.  838,  holding  owner  of  mill,  ojjer- 
ated  by  a  third  person,  under  peculiar  contract  of  hiring,  liable  for  dam- 
age to  plaintiff's  lumber  from  fire  caused  by  negligent  operation  of  mill; 
Wertheimer  v.  Saunders,  95  Wis.  582,  37  L.  R.  A.  149,  70  N.  W.  827,  hold- 
ing lessor  liable  for  damages  to  lessee's  property  caused  by  contractor's 
negligently  repairing  roof  of  building;  Casement  v.  BTrown,  148  U.  S. 
623,  S7  L.  Ed.  585,  13  Sup.  Ct.  675,.  holding  bridge-building  contractor 
liable  for  failure  to  keep  light-buoys  in  stream. 

Distinguished  in  Hoff  v.  Shockley,  122  Iowa,  728,  101  Am.  St  Rep,  289, 
64  L.  R.  A.  538,  98  N.  W.  576,  property  owner  contracting  with  independ- 
ent contractor  to  build  house  not  liable  for  injury  to  passerby  in  street 
caused  by  latter 's  failure  to  guard  and  light  sand  pile  in  front  of  premises ; 
Thornton  v.  Dow,  60  Wash.  638,  32  L.  R.  A.  (N.  S.)  968,  111  Pac.  905,  con- 
tractor is  not  liable  for  injuries  to  person  due  to  defective  railing  oif 
building  where  same  was  according  to  plans  and  specifications  submitted 
by  owner  and  building  was  accepted  by  owner;  Doran  v.  Flood,  47  Fed. 
544,  holding  owners  of  building  not  liable  for  wrongful  death  caused  by 
negligence  of  employee  of  confractors  in  hauling  piles ;  Myet  v.  Hobbs,  57 
Ala.  178,  29  Am.  Rep.  722,  holding  owner  not  liable  for  injuries  caused 
to  adjacent  land  by  contractor's  excavations;  Martin  v.  St.  Louis  etc. 
R.  Co.,  55  Ark.  523,  19  S.  W.  318,  holding  railroad  company  not  liable 
for  loss  of  cotton,  for  which  it  issued  bills  of  lading,  while  under  control 
of  compressing  company;  Aston  v.  Nolan,  63  Cal.  275,  holding  owner  not 
liable  for  unnecessary  damages  caused  to  adjacent  land  by  excavations 
made  by  independent  contractor;  Logansport  v.  Dick>  70  Ind.  79,  S6 
Am.  Rep.  174,  holding  city  liable  for  damages  from  blasting  done  by  in- 
dependent contractor;  Baltimore  v.  O'Donnell,  53  Md.  118,  36  Am.  Bep. 
397,  holding  city  liable  for  injury  from  rope  stretched  across  street  by 
employees  of  independent  contractor;  Wood  v.  Ind.  School  Dist.,  44  Iowa, 
29,  holding  school  district  not  liable  for  injury  to  children  from  con- 
tractor's machinery,  used  in  drilling  well;  Robinson  v.  Webb,  11  Bu«h, 
478,  480,  holding  owner  not  liable  for  injury  caused  by  falling  of  wall  of 
building  under  construction  on  his  lot  by  contractors;  Cuff  v.  Newark  etc. 
R.  R.  Co.,  35  N.  J.  L.  22,  10  Am.  Rep.  209,  holding  railroad  not  liable  for 
injury  from  explosion,  through  n^ligence  of  contractor's  employee,  of 
nitroglycerin-house,  erected  on  its  property  by  contractor;  Cunningham  v. 
International  R.  R.  Co.,  51  Tex.  510,  511,  82  Am.  Rep.  634,  635,  holding 
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did  company  not  liable  for  injury  from  its  train  oper|ited  by  inde- 

jat  contractor  in  constructing  road;  Hackett  ▼.  Western  Union  Tcl. 

0  Wis.  103,  49  N.  W.  823,  holding  telegraph  company  not  liable 

jury  from  unguarded  posthole  dug  by  railroad  building  line,  con- 

zxequiring  no  holes. 

pproved  in  Bibb  v.  Norfolk  etc.  R.  R.  Co.,  87  Va.  734,  740,  741,  742, 

,  14  S.  E.  171,  173,  174,  holding  railroad  ordering  bridge  to  be  re- 

by  independent  contractor  not  liable  for  injury  from  train  accident 

by  defect  in  bridge. 

anuf acturer 's  liability  to  third  persons.    Note,  111  Anv  St.  Rep. 
704. 

le  of  respondeat  superior.    Note,  72  Am.  Dec.  600. 

ty  of  abutting  owner  as  to  safeguarding  and  removing  building 
materials  stored  in  street.    Note,  2  Ann.  Oas.  603. 

plover's  nonliability  for  independent  contractor's  torts.    Note,  65 
Is.  B.  A.  653. 

ability  for  injuries  from  independent  contractor's  failure  to  take 
necessary  precautioniC   Note,  65  L.  R.  A.  343.' 


( 


:^reme  Court,  while  foUowlsg  rules  of  property  In  a  State,  settled  by 
>te  courts,  does  not  feel  bound  by  their  application  of  common-law  rules 
determination  of  private  rights. 

^^^^^^X>:roved  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  361,  54  L.  Ed.  235, 
^fex^^^^^^-  Ct.  140,  Supreme  Court  is  not  bound  by  decisions  of  State  court 
\)^t^g^^'*^^d  subsequent  to  date  of  conveyance  in  determining  effect  thereof 
\^  "^^^  citizens  of  different  States ;  Baltimore  etc.  R.  Co.  v.  Thornton, 
Y^^d.  876,  110  C.  C.  A.  502,  Federal  court  is  not  controlled  by  decision 
^\.  ^^te  court  upon  question  of  legal  rights  of  passenger  growing  out  of 
^^^tract  of  carriage;  Kuhn  v.  Fairmont  Coal  Co.,  179  Fed.  196, 102  C.  C.  A, 
457,  66  W.  Va.  711,  Federal  court  in  determining  construction  of  deed  will 
be  influenced  by  construction  placed  upon  similar  deed  by  State  court ;.  Yen- 
ner  v.  Great  Northern  Ry.  Co.,  153  Fed.  417,  denying  right  for  one  to  sue 
corporation  as  shareholder  under  equity  rule  94  in  United  States  Circuit 
Court  unless  shareholder  at  time  of  transaction  of  which  he  complains; 
Three  States  Lumber  Co.  v.  Blanks,  133  Fed.  482,  69  L.  R.  A.  283,  66  C.  C.  A. 
353,  decision  of  question  as  to  what  will  excuse  plaintiff's  nonreturn  of  re- 
plevied property  on  his  failure  in  action  is  one  of  local  law  not  binding  on 
Federal   courts;   Phoenix  Bridge  Co.   v.   Castleberry,   131   Fed.   178,   65 
C.  C.  A.  481,  determining  priority  of  jurisdiction  on  grant  of  letters  of 
administration;  Myrick  v.  Michigan  Central  R.  R.  Co.,  107  U.  S.  109, 
42  Am.  Bep.  666,  27  L.  Ed.  327,  1  Sup.  CW«431,  holding  railroad  not  liable 
for  negligence  of  connecting  carrier  on   contract  of  carriage  made  in 
Illinois;  Johnston  v.  Western  Union  Tel.  Co.,  33  Fed.  364,  holding  Georgia 
decisions  as  to  validity  of  provifsions  limiting  time  for  presentation  of 
claims  for  damages  for  erroneous  transmission  of  telegram  not  control- 
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ling  on  court;  Howard  v.  Delaware  etc.  Canal  Co.,  40  Fed.  197,  6  L.  B.  A. 
78,  holdmg  court  not  bound  by  Vermont  decisions  as  to  liability  of  rail- 
road for  injuries  to  trackmen  caused  by  trainmen;  Greenwood  v.  West- 
port,  60  Fed.  676,  63  Conn.  602,  refusing  to  follow  Connecticut  decisions, 
and  holding  town  liable  for  negligent  operation  of  drawbridge;  Chisolm 
V.  Caines,  67  Fed.  294,  holding  independently  of  State  courts  that  certain 
South  Carolina  creeks  were  navigable  streams;  Murray  v.  Chicago  etc. 
R.  R.  Co.,  92  Fed.  871,  35  C.  C.  A.  62,  holding  Iowa  decisions  on  common- 
law  principles  that  statute  of  limitations  will  not  run  in  case  where  fraud 
is  undiscovered  not  binding  on  Federal  courts;  Galpin  v.  Page,  3  Sawy. 
106,  Fed.  Cas.  5206,  refusing  to  follow  decision  of  State  court  on  question 
of  attacking  judgments  of  State  courts;  Talcott  v.  Pine  Grove,  1  Flipp. 
3.24,  Fed.  Cas.  13,735,  refusing  to  follow  decision  of  State  court,  holding 
bonds,  issued  under  Michigan  statute,  invalid  under /State  Constitution; 
Marshall  v.  Wabash  R.  Co.,  46  Fe^.  271,  refusing  to  accept  construction 
of  Missouri  State  court  that  State  statute  allowing  damages  for  death  by 
wrongful  act  is  penal  in  case  in  Ohio;  Roads  v.  Webb,  91  Me.  413,  64 
Am.  St.  Bap.  251,  40  Atl.  130,  holding  Indiana  note,  providing  for  counsel 
fees,  and  negotiable  under  Indiana  law,  not  negotiable;  Belcher  v.  Cham- 
bers, 53  Cal.  641,  following  ruling  of  Supreme  Court  that  judgment  of 
court  of  general  jurisdiction  is  not  conclusive  evidence  that  defendant 
was  served ;  Gatton  v.  Chicago  R.  I.  etc.  R.  R.  Co.,  95  Iowa,  145,  28  L.  R.  A. 
567,  63  N.  W.  600,  denying  existence  of  national  common  law,  and  hold- 
ing overcharge  on  interstate  shipment,  prior  to  interstate  commerce  act, 
not  recoverable;  Townsend  v.  Todd,  91  U.  S.  453,  28  L.  Ed.  413,  holding 
Supreme^  Court  bound  by  Connecticut  courts'  construction  of  State  re- 
cording act  requiring  mortgage  to  describe  debt;  Miller  v.  Ammon,  145 
U.  S.  423,  86  L.  Ed.  761,  12  Sup.  Ct.  885,  following  Supreme  Court  of 
Illinois,    in    upholding   validity   of   local    liquor-license    ordinance;    Van 
Bokelen  v.  Brooklyn  City  R.  R.  Co.,  5  Blatchf.  381,  Fed.  Cas.   16,830, 
following  decisions  of  New  York  Supreme  Court  in  refusing  injunction 
to  restrain  laying  of  street  railroad  track ;  Stafford  Nat.  Bank  v.  Spragne, 
21  Blatchf.  479,  17  Fed.  788,  following  decisions  of  Connecticut  courts 
holding  mortgage  of  all  debtor's  property  void  against  subsequent  cred- 
itors; United  States  v.  Athens  Armory,  2  Abb.  145,  35  Ga.  359,  Fed.  Cas. 
14,473,  following  Georgia  Supreme  Court,  in  holding  that  title  to  arms 
did  not  pass  to  Confederate  government  under  mortgage  by  manufacturers ; 
Schuelle  &  Qucrl  Lumber  Co.  v.  Barlow,  34  Fed.  857,  followfng  State 
court's  construction  of  Missouri  statute  that  grant,  bargain  and  sale  deed 
contains  covenant  of  seizin  which  runs  with  the  land;  Independent  Dint, 
etc.  V.  Beard,  83  Fed.  14,  holifmg  decision  of  Iowa  courts  that  a  special 
trust  may  be  fastened  on  funds  in  receiver's  hands  without  tracing  deposit 
to  specific  property  binding  on  court;  l^oore  v.  Young,  4  Biss.  135,  Fed. 
Cas.  9782,  holding  unrecorded  chattel  mortgage  void  against  assignee  in 
bankruptcy,  under  Indiana  decisions. 
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-viestions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  391,  488. 

ordlxumce  limiting  encroaclmients  upon  sidewalk  allowed  in  evidence, 
on  by  city  to  recover  amount  of  Judgment  paid  for  injuries  caused  bj 
ea  in  sidewalk. 

roved  in  Western  Union  Tel.  Co.  v.  Eyser,  2  Colo.  168,  holding  city 
nces  admissible  in  action  for  injuries  from  wire  stretched  across 

cellaneous.    Cited  in  Pittsburg  etc.  R.  R.  Co.  v.  Hood,  94  Fed.  624, 
C.  A.  423,  holding  police  ordinance  containing  contract  provisions 
Dree  of  law  within  corporate  limits;  Howse  v.  Moody,  14  Fla.  64,' 
ous, 

43<M47,  17  L.  Ed.  319,  WABD  ▼.  CHAHBEBUOK. 

certillcate  of  division  Supreme  Court  will  consider  on]j  matters  prop- 
/^^^     ^^»i  tilled,  definite  questions  of  law  wUch  are  the  subject  of  disagreement 
iC^^^^vr.      Suggestions  as  to  informality  in  decree  or  irregularities  in  suit,  unless 
4^^1[>«K>Ty  certified,  will  be  dismissed. 

^l>T>roved  in  United  States  v.  Waddell,  112  U.  S.  81,  28  L.  Ed.  674, 5  Sup. 
^^-  ^7,  refusing  to  answer  general  question,  whether  demurrer  to  informa- 
\itf>Ti    for  conspiracy  should  be  sustained;  dissenting  opinion  in  Dow  v. 
3olmaon,  100  U.  S.  173,  26  L.  Ed.  638,  majority  reviewing  judgment  with- 
out T«gard  to  its  amount  on  a  writ  of  error  upon  certificate  of  division. 

Judgments  of  Circuit  Courts  of  United  States  reviewable  on  writ  of 
error.    Note,  91  Am.  Dec.  198. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  395. 

Supreme  Oonrt,  under  its  authority  to  establish  rules  of  business  and  pre* 
scribe  writs  and  other  forms  of  process  and  practice  in  the  Federal  courts, 
cannot  make  Judgments,  a  lien  on  land  where  such  lien  is  not  created  by  law,  or 
diiplace  a  lien  created  by  law. 

Approved  in  Gray  v.  Chicago  etc.  R.  R.  Co.,  Woolw.  68,  Fed.  Cas.  5713, 
holding  that  Supreme  Court  could  not,  by  fifty-fifth  equity  rule,  enlarge 
power  to  grant  injunctions. 

Distinguished  in  Hudson  v.  Parker,  156  U.  S.  281,  39  L.  Ed.  425,  15  Sup. 
Ct.  452,  sustaining  validity  of  rule  36,  with  reference  to  bail  bonds  in  ap- 
peals from  Circuit  Court  of  Appeals. 

Validity  of  court  rule  in  contravention  of  common  law  or  ^statute. 
Note,  19  Ann.  Cas.  802. 

Judgments  of  the  Federal  courts  f  oUow  the  laws  of  the  States  in  which 
they  are  rendered,  and  are  liens  on  the  property  of  the  debtor,  where  the 
State  law  so  provides  in  the  case  of  State  court  Judgments. 
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Approved  in  Blair  v.  Ostrander,  109  Iowa,  206,  77  Am.  St.  Bep.  688, 
80  N.  W.  330,  holding  after  passage  of  act  of  Congress  of  1888,  c.  729, 
Acts  1878,  c.  129,  §  2,  requiring  Federal  judgments  to  be  filed  in  county 
in  which  land  is  situated  in  order  to  make  them  liens  on  land,  became 
effectual  without  re-enactment;  Savings  &  Trust  Co.  v.  Bear  Valley  Irr. 
Co.,  89  Fed.  38,  holding  State  court's  construction  of  California  statute 
making  recorded  judgment  lien  for  two  years  binding  on  Federal  courts; 
Barth  v.  Makeever,  4  Biss.  210,  Fed.  Cas.  1069,  holding  lien  of  judgment 
creditor  in  Indiana  Federal  court  attaches  to  lands  subsequently  acquired 
by  debtor,  as  against  debtor's  grantee;  Dartmouth  Sav.  Bank  v.  Bates, 
44  Fed.  647,  holding,  under  Kansas  statute,  judgment  of  Federal  court  a 
lien  on  land  only  in  county  in  which  court  held;  BroVn  v.  Pierce,  7  Wall. 
217,  19  L.  Ed.  137,  holding  that  judgment  lien  against  grantee  under  deed 
obtained  by  duress  was  inferior  to  rights  of  grantor. 

Distinguished  in  Cooke  v.  Avery,  147  U.  S.  387,  87  L.  Ed.  21^,  13  Snp. 
Ct.  345,  holding  Federal  court  had  jurisdiction  over  question  of  validity 
of  lien  created  in  Texas  by  its  judgment;  United  States  v.  Humphreys,  3 
Hughes,  202,  Fed.  Cas.  15,422,  holding  judgment  of  Federal  court  a  lien 
in  Virginia,  though  not  recorded;  Carroll  v.  Watkins,  IjShh.  481,  Fed. 
Cas.  2457,  holding  unenrolled  judgment  of  Federal  court  a  lien  in 
Mississippi. 

Lien  of  judgments  in  Federal  courts.  Note,  24  Am.  Dec.  311,  818, 
314. 

lien  of  Federal  court  judgment.  Note,  47  L.  B.  A.  469,  470,  471,  472, 
478,  480. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to^  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  4S6. 

In  Ohio*  where  decrees  in  equity  constitute  a  lien  upon  the  debtor's  land, 
an  admiralty  decree  In  personam,  by  a  Federal  court,  has,  onder  the  act  of 
1828,  the  same  effect. 

Approved  in  Monongahe}jip  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200  Fed. 
715, 119  C.  C.  A.  127,  in  absence  of  supersedeas  bond,  appellees  could  have 
taken  out  execution  against  real  and  personal  property  of  appellants  un- 
der admiralty  rule  No.  21  in  collision  suit;  Steam  Stone-Cutter  Co.  v. 
Sears,  20  Blatchf.  26,  9  Fed.  10,  granting  orator  writ  of  sequestration  to 
create  a  lien  to  satisfy  decree  in  Vermont  infringement  suit. 

Creditor  holding  decree  In  admiralty,  constituting  a  Uen  upon  his  debtor's 
land,  has  a  sufficient  interest  to  support  a  bill  to  remove  a  cloud  on  his  title 
and  to  determine  parties'  rights  in  the  lands;  but  equity  will  not  decree  a 
sale  of  the  lands  to  satisfy  the  decree. 

Approved  in  Phelps  v.  Harris,  101  U.  S.  375,  25  L.  Ed.  856,  holding  dis- 
missal of  bill  to  remove  a  cloud  no  bar  to  ejectment  between  same  parties; 
Steam  Stone-Cutter  Co.  v.  Jones,  21  Blatchf.  146,  147,  161,  13  Fed.  674, 
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575,  586,  sttttaining  bill  to  perfeet  title  under  execution  on  writ  of  seques- 
tration against  grantee  of  judgment  debtor,  but  refusing  damages  for 
wrongful  detention  or  to  decree  possession  for  complainant;  Lehman  ▼. 
La  Forge,  42  Fed.  495,  496,  sustaining  assignee's  bill  to  prevent  property 
conveyed  in  fraud  of  creditors  from  being  subjected  to  lien  of  fraudulent 
judgment;  dissenting  opinion  in  The  Great  Western,  118  U.  8.  534,  80 
L.  Ed.  151,  6  Sup.  Ct.  1168,  majority  holding  that  limitation  of  liability 
could  be  adjudged  in  proceedings  in  rem  against  a  vessel.  ** 

Right  to  maritime  lien.    Note,  24  fi.  B.  0.  608. 

Bqnity  will  not  allow  a  title  to  real  eetate  otberwlae  clear  to  be  clouded 
by  a  daim  unenforceable  ati  law  or  in  equity,  and  will  remove  a  cloud  impend- 
ing holder  of  legal  title  from  asserting  his  right  at  law. 

Approved  in  Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  748,  dis- 
missing bill  to  quiet  title  because  it  did  not  set  out  source  of  complain- 
ant's title  or  nature  of  the  alleged  cloud;  Cocke  v.  Copenhaver,  1^6  Fed. 
148,  61  C.  C.  A.  211,  holding  bill  to  remove  cloud  from  title  cannot  be 
maintained  by  one  who  has  neither  possession  nor  legal  title;  Dewing  v. 
Woods,  111  Fed.  677,  49  C.  C.  A.  443,  holding  suit  to  remove  cloud  on 
title  not_  maintainable  where  bill  sets  out  tax  sale  to  State  and  decree 
of  State  court  adjudging  title  to  be  in  State;  Steam  Stone-Cutter  Co.  v. 
Jones,  21  Blatchf.  146,  147,  13  Fed.  574,  675,  perfecting  title  of  judgment 
creditor  under  execution  on  writ  of  se,questration  against  grantee  of 
judgment  debtor;  Fax  v.  Blossom,  17  Blatchf.  356,  Fed.  Cas.  5008,  cancel- 
ing first  mortgage  barred  by  statute  at  suit  of  second  mortgagee;  Pfister 
V.  Dascey,  66  Cal.  405,  4  Pac.  395,  holding  that  in  California,  actions  to 
set  aside  ffaudulent  conveyance  and  ejectment  could  be  joined;  dissenting 
opinion  in  Davis  v.  Settle,  43  W.  Va.  37,  26  S.  E.  565,  majority  holding 
holder  of  inequitable  title  obtaining  possession  and  legal  title  trustee  for 
holder  of  equitable  title. 

Distinguished  in  Chamberlain  v.  Marshall,  8  Fed.  400,  dismissing  bill 
to  quiet  title  by  claimant  under  void  tax  title  against  claimant  under  void 
patent  title;  Harland  v.  Bankers  &  Merchants'  Tel.  Co.,  32  Fed.  308,  dis- 
missing bill  by  receiver  of  mortgaged  property  claimed  adversely  by  par- 
ties in  possession;  Morse  v.  South,  80  Fed.  209,  dismissing  bill  for  par- 
tition and  to  quiet  title  by  claimant  under  void  tax  title;  United  States 
V.  Wilson,  118  U.  S.  89,  30  L.  Ed.  112.  6  Sup.  Ct.  992,  dismissing  bill 
to  remove  cloud  where  State  laws  provided  no  remedy  and  complainant's 
tax  title  was  triable  at  law ;  Dick  v.  Foraker,  155  U.  S.  414,  39  L.  Ed.  205, 
15  Sup.  Ct.  128,  dismissing  bill  to  remove  cloud  by  claimant  under  void 
tax  sale;  Witters  v.  Sowles,  42  Fed.  703,  dismissing  bill  by  purchaser 
at  execution  sale  to  quiet  title  against  purchaser  at  subsequent  sale  of  same 
land ;  Frost  v.  Spitley,  121  U.  S.  556,-  30  L.  Ed.  1012,  7  Sup.  Ct.  1131,  dis- 
missing bill  by  holder  of  equitable  title  to  quiet  title  and  decree  convey- 
ance of  legal  title. 
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Jnrisdiction  of  equity  to  remove  and  prevent  clouds.    Note,  88  Asu 
Dec.  441. 
Miscellaneous.    Cited  in  Smith  v.  Guckenheimer,  42  Fla.  26,  27  South. 
908,  as  to  power  of  courts  to  make  rules. 

2  Black,  448-458,   17  L.  Ed.  327,  TRUSTEES  OF  THE  WABASH  ft  EBIE 
CANAL  CO.  v.  BEEBS. 

Canal  bonds,  Issued  by  a  State  upon  the  security  of  the  canal  and  its 
revenues,  constitute  a  contractual  obligation,  which  the  legislature  cannot 
impair  by  divesting  the  lien  of  the  bonds. 

Approved  in  Taber  v.  Royal  Ins.  Co.,  124  Ala.  689,  26  South.  259,  re- 
viewing proceedings  on  marshaling  of  assets  and  debts  of  insolvent  cor- 
porations; French  v.  Gapen,  105  U.  S.  522,  26  L.  Ed.  955,  holding  statute 
''appropriating"  water  rents  to  canal  contractors  made  State  trustee  of 
rents  for  contractors;  Brooklyn  etc.  Commrs.  v.  Armstrong,  45  N.  Y.  247, 
6  Am.  £ep.  78,  holding  city  land  pledged  to  secure  bonds  could  not  be 
sold  or  converted  into  other  security  by  city ;  Handel  v.  Elliott,  60  Tex.  148, 
holding  statutory  mechanic's  lien,  Bued  upon  before  repealing  statute,  not 
divested;  Waters  v.  Dixie  Lumber  etc.  Co.,  106  Ga.  595,  32  S.  £.  637,  to 
the  same  effect;  Carr  v.  State,  127  Ind.  207,  22  Am.  St.  Bep.  627,  11 
L.  E.  A.  371,  26  N.  E.  779,  holding  State  could  defeat  contract  to  pay  in- 
terest on  bonds  by  failure  to  make  appropriation;  Forstall  v.  Consolidated 
Assn.  of  Planters,  34  La.  Ann.  777,  holding  investment  in  bonds  of  funds 
pledged  to  pay  matured  debts  of  corporation  unconstitutional ;  Canal  Co.  's 
Case,  83  Md.  626,  35  Atl.  365,  holding  Stag's  right  to  foreclose  mortgage 
suspended  by  agreement  binding  upon  State. 

Where  bondholder  brings  suit  in  nature  of  creditor's  bill  on  behalf  of 
himself  and  bondholders  of  same  class,  decree  should  provide  for  all  bond- 
holders. 

Approved  in  Compton  v.  Jesup,  68  Fed.  299,  15  C.  C.  A.  397,  holding^ 
prior  mortgage  bondholders  necessary  parties  in  foreclosure  by  lienholder. 

Distinguished  in  Flash  v.  Wilkerson,  22  Fed.  691,  holding  other  creditors 
not  entitled  to  share  equally  with  plaintiff  creditor  unless  made  parties 
before  final  decree.  , 

Bef  erence  ordered  to  a  master  to  ascertain  who  the  co-bondholders  are 
and  to  notify  them  to  share  in  the  fruits  of  the  decree  on  paying  their  pro- 
portion of  the  decree. 

Cited  in  Continental  Trust  Co.  v.  Toledo  etc.  R.  R.  Co.,  82  Fed.  646, 
following  same  practice. 

Intervention  in  Federal  courts.    Note,  Ann.  Oas.  191SD,  1042. 

2  Black,  458-461,  17  L.  Ed.  304,  CHILTON  ▼.  BBAIDEN'S  ADMB. 

On  the  principle  that  one  ought  not  in  conscience  keep  the  estate  of 
another  without  pairing  consideration,  equity  treats  purchase  money  as  a  lien 
on  the  land  sold  where  the  vendor  has  taken  no  separate  security. 
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Approved  in  In  re  Lane  Lumber  Co.,  217  Fed.  552,  133  C.  C.  A.  402, 
upholding  Rev.  Codea  Idaho^§§  3441,  3443,  giving  vendor's  lien  and  sus- 
taining validity  of  lien  as  against  purchaser 's  trustee  in  bankruptcy ;  Slide 
etc.  Gold  Mines  v.  Seymour,  153  U.  S.  516,  88  L.  Ed.  805,  14  Sup.  Ct.  844, 
decreeing  unpaid  purchase  money  a  lien  on  mining  property  and  ordering 
foreclosure;  Fisher  v.  Shropshire,  147  U.  S.  139,  87  L.  Ed.  114,  13  Sup. 
Ct.  203,  holding,  in  Iowa  case,  that  grantee,  after  suit  beg^un,  took  subject 
to  vendor's  lien  for  purchase  money;  Coos  Bay  Wagon  Co.  v.  Crocker,  6 
Sawy.  580,  4  Fed.  583,  sustaining  vendor's  lien  on  entire  tract  conveyed, 
for  unpaid  purchase  money  on  part,  against  vendee's  assignee;  Brisco  v. 
Minah  etc.  Min.  Co.,  82  Fed.  954,  enforcing  vendor's  lien  on  Dakota  min- 
ing property  after  transfer  by  vendee;  Bedford  v.  Burton,  106  U.  S.  339, 
27  L.  Ed.  113,  1  Sup.  Ct.  99,  affirming  decree  of  foreclosure  to  satisfy 
unpaid  balance  on  note  given  in  payment  of  purchase  price;  Buford  v. 
McCormick,  57  Ala.  432,  enforcing  vendor's  lien  in  favor  of  judgment 
creditor  holding  note  of  debtor's  surety,  who  purchased  the  land,  against 
surety's  judgment  creditor;  Gee  v.  McMillan,  14  Or.  274,  58  Am.  Rep.  816, 
12  Pae.  419,  sustaining  vendor's  lien  for  unpaid  purchase  money. 

Distinguished  in  Rice  v.  Rice,  36  Fed.  861,  refusing  to  enforce  vendor's 
lien  after  absolute  conveyance  in  Delaware,  State  courts  not  having  recog- 
nized vendor 's  lien ;  Minah  etc.  Min.  Co.  v.  Briscoe,  89  Fed.  895,  32  C.  C.  A. 
390,  refusing  to  enforce  vendor's  lien  in  favor  of  vendors,  one  of  whom 
unlawfully  dispossessed  vendee,  until  ejected;  Venner  v.  Farmers'  Loan 
etc.  Co.,  90  Fed.  355,  33  C.  C.  A.  95,  refusing  vendor's  lien,  on  peculiar 
case  of  fraud,  by  vendor;  Ahrend  v.  Odiorne,  118  Mass.  267,  19  Am. 
Rep.  454,  holding  vendorv  has  no  lien  after  absolute  conveyance  in 
Massachusetts. 

In  what  jurisdictions  implied  vendor's  lien  is  recognized.    Note,  2 
Ann.  Oas.  872. 

Married  woman  cannot  take  property  without  paying  Xor  it,  more  than 
another.  Her  legal  diaalhiUtiea  are  for  her  protection  n^t  to  enable  her  to 
commit  fraud;  so,  she  cannot  evade  vendor's  equitable  lien  by  alleging  herself 
feme  covert. 

Approved  in  Board  of  Trustees  v.  Postel,  121  Ky.  74,  123  Am.  St.  Bep. 
184,  88  S.  W.  1067,  holders  of  bonds  illegally  issued  may  recover  from 
proceeds  of  the  property  purchased  by  sale  of  the  bonds ;  Pylant  v.  Reeves, 
53  Ala.  134,  holding  that  vendor's  lien  prevailed  against  a  married  woman, 
as  beneficiary  under  a  conveyance  to  a  trustee;  Smith  v.  Carson,  56  Ala. 
457,  holding  that  married  woman  could  not  charge  lands  purchased  jointly 
with  her  husband  and  mortgaged  by  them  with  purchase  money  paid  out 
of  her  separate  estate;  Strong  v.  Waddell,  56  Ala.  473,  holding  coverl;ure 
no  bar  to  foreclosure  of  mortgage  to  secure  joint  note  by  husband  and 
wife  given  in  payment  of  land  purchased  by  wife ;  Bedford  v.  Burton,  106 
U.  S.  339,  27  L.  Ed.  113,  1  Sup.  Ct.  99,  decreeing  foreclosure  to  satisfy 
unpaid  balance  on  note  given  in  payment  of  purchase  price;  Kent  v. 
Gerhard,  12  R.  I.  94,  enforcing  vendor's  lien  against  unmarried  woman. 
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Distinguished  in  Dacus  v.  Streety,  59  Ala.  186,  holding  a  married 
woman's  promissory  note  for  the  debt  of  her  husband  void  and  not  a  bar 
to  foreclosure. 

Liability  of  married  women  for  torts.    Note,  131  Am.  St.  B6p.  ISO. 

2  Black,  461-481,  17  K  Ed.  273,  CTmTIB  ▼.  FXEDLEB. 

Indebitatus  assumpsit  is  founded  on  an  implied  promise  to  pay  wliat 
defendant  is  in  duty  bound  to  pay,  but  never  a  promise  to  do  an  act  contrary 
to  law;  thus,  under  act  of  1839,  assumpsit  will  not  lie  against  a  collector 
to  recover  duties  illegally  collected  whlcb  have  been  paid  into  the  treasury. 

Approved  in  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  17,  104  C.  C.  A.  453, 
dismissing  without  prejudice  suit  against  postmaster  to  recover  excess 
postage  paid  unaer  protest  because  joined  with  equitable  action  for  in- 
junction; United  States  v.  American  Express  Co.,  177  Fed.  738,  relief 
against  the  standards  of  classification  of  wool  most  be  addressed  to  the 
executive  department  and  not  to  the  courts;  Harvey  v.  Denver  etc.  R.  Co., 
44  Colo.  265,  130  Am.  St.  Bep.  120,  99  Pac.  33,  count  on  indebitatus  as- 
sumpsit suf&ciently  broad  to  admit  evidence  of  either  express  or  implied 
contract ;  Collector  v.  Hubbard,  12  Wall.  12,  13,  20  L.  Ed.  276,  276,  refus- 
ing recovery  of  taxes  paid  on  stock  under  income  tax  whenre  suit  was 
brought  after  act  of  1866,  without  previous  appeal  to  internal  revenue 
collector;  United  States  v.  Russell,  13  Wall.  630,  20  L.  Ed.  475,  holdiug 
impressment  of  vessel  raised  implied  promise  of  government  to  reimburse 
owner;  Goddard  v.  Foster,  17  Wall.  141,  21  L.  Ed.  595,  holding  agent 
entitled  to  reasonable  compensation  for  services  after  termination  of 
agency  pending  arrival  of  new  agent;  Bailey  v.  Hannibal  etc.  R.  R.  Co., 
22  Wall.  639,  22  L.  Ed.  849,  holding  taxpayer  not  entitled  to  recover  from 
assessor  in  assumpsit  because  assessment  made  without  summoning  tax- 
payer and  examining  books;  Barney  v.  Rickard,  157  U.  S.  357,  39  L.  Ed« 
732^15  Svtp.  Ct?644,  denying  recovery  of  duties  where  protest  was  made 
after  deposit  of  estimated  duties  and  receipt  of  goods;  ^urrill  v.  Boston, 
2  Cliff.  596,  Fed.  Cas.  2198,  holding  city  not  liable  in  assumpsit  becaase 
of  contract  to  pay  bounties  for  credits  upon  city's  volunteer  quota,  which 
it  had  not  power  to  make;  PuUan  v.  Kinsinger,  2  Abb.  106,  Fed.  Cas. 
11,463,  dismissing  bill  to  restrain  collection  of  distiller 's^taxes;  Ha3mes  v. 
Brewster,  46  Fed.  474,  refusing  importer  recovery  against  collector  where 
•statute  was  not  complied  with,  parties  agreeing  to  be  controlled  by  Secre- 
tary of  Treasury's  decision,  but  collector  refusing  to  abide  by  it  when  ren- 
dered; Hockaday  v.  Co.  Commissioners,  1  Colo.  App.  377,  29  Pac.  292, 
holding  county  liable  on  county  road  warrants  issued  in  excess  of  con- 
'*stitutional  limitation  on  indebtedness;  Fong  Yue  Ting  v.  United  States, 
149  U.  S.  715,  37  L.  Ed.  913,  13  Sup.  Ct.  1022^  upholding  constitutionality 
of  Chinese  Exclusion  Act  of  1892. 

Distinguished  in  Philadelphia  v.  Collector,  5  Wall.  732,  18  L.  Ed.  617, 
holding  assumpsit  proper  remedy  to  recover  illegal  duties  on  gas  paid 
under  protest,  but  finding  duty  properly  assessed. 
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Wliere  aa  Importei,  paying  dntiea  under  protest.  In  1839,  seeks  to  recover 
from  collector  under  act  of  1845,  he  must  diow  tbat  Ills  protest  stated  tbe 
specific  gronnd  of  objection,  and  a  protest  "that  there  exists  no  law  author- 
izing the  exaction  of  the  duty"  is  insnffldent. 

Approved  in  Pacific  Whaling  Co.  v.  United  States,  187  U.  S.  463,  47 
L.  Ed.  256,  23  Sup.  Ct.  136,  holding  petition  to  obtain  from  Alaska  Federal 
District  Court  license  for  vessels  pl3dng  in  Alaskan  waters  is  not  appeal- 
able to  Supreme  Court,  though  petition  is  coupled  with  protest  against 
being  compelled  to  take  out  license;  United  States  v.  Shea,  Smith  &  Co., 
114  Fed.  40,  51  C.  C.  A.  664,  holding  under  customs  administrative  act-  of 
1890,  protest  of  importer  is  sufRcient  though  it  fail  to  desi^ate  correctly 
the  provision  under  which  the  classification  should  have  been  made; 
Nichols  V.  United  States,  7  Wall.  128,  19  L.  Ed.  127,  refusing  to  allow 
recove^  of  duties  paid  on  imported  liquors,  without  protest;  Collector  v. 
Hubbard,  12  Wall.  14,  20  L.  Ed.  276,  holding  Congress  could  regulate  right 
to  sue  for  income  taxes  paid  under  protest  and  refusing  recovery  for  taxes 
paid  in  1864  without  previous  appeal  to  internal  revenue  collector,  as  pro- 
vided by  act  of  1866;  Davies  v.  Arthur,  96  U.  S.  149,  24  L.  Ed.  758,  holding 
importer  could  not  rely  on  objection  not  set  forth  in  protest  to  recover 
duties;  Barney  v.  Richard,  157  U.  S.  364,  39  L.  Ed.  7S4,  15  Sup.  Ct.  647, 
holding  protest  of  no  avail  where  made  after  deposit  of  duty  money  and 
receipt  of  goods  by  importer;  United  States  v.  Salambier,  170  U.  S.  627, 
42  L.  Ed.  1170,  18  Sup.  Ct.  774,  holding  protest  against  duties  exacted  on 
chocolate  sufficient;  Davies  v.  Arthur,  13  Blatchf.  35,  Fed.  Cas.  3611,  hold- 
ing protest  against  duties  on  silk  ties  insufficient;  Ropes  v.  Clinch,  8 
Blatchf.  306,  307,  Fed.  Cas.  12,041,  holding  duty  on  raw  Russian  hemp, 
under  act  of  1861,  forty  dollars  per  ton. 

Recovery  of  illegal  taxes  paid  under  compulsion.  Note,  45  Am.  Dec. 
164. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required  as 
condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  B.  A.  (N.  8.) 
448. 

2  Black,  481-484,  17  L.  Ed.  277,  TAYI.OB  ▼.  MORTON. 

On  error  to  State  court,  record  mnst  afllrmatlvely  show  that  a  Federal 
question  was  Involved  and  adversely  decided,  or  cause  will  be  dismissed;  but 
on  error  to  Circuit  Court,  though  there  be  no  assignment  of  errors.  Judgment 
must,  if  regular,  be  affirmed. 

Approved  in  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  604,  17  L.  Ed.  642, 
affirming  judgment  of  Circuit  Court  where  record  did  not  contain  proper 
bill  of  exceptions;  New  Orleans  R.  R.  Co.  v.  Morgan,  10  Wall.  260,  261, 
19  If.  Ed.  892,  refusing  to  dismiss  writ  of  error  from  order  of  Circuit  Court, 
dismissing  petition  in  nature  of  an  audita  querela,  and  affirming  judg- 
ment ;  The  Eutaw,  12  Wall.  141,  20  L,  Ed.  278,  refusing  to  dismiss  from 
decree  on  libel  for. supplies  and  laboi^  court  havhig  had  jurisdiction  and 
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proceedings  having  been  regular;  Baltimore  etc.  R.  R.  Co.  v.  Trustees  Sixth 
Presbyterian  Church,  91  U.  S.  131,  23  L.  Ed.  262,  affirming  judgment  of 
Supreme  Court,  District  of  Columbia,  awarding  compensation  for  damage 
done  by  railroad,  where  record  contained  no  bill  of  exceptions,  but  only 
affidavits  and  depositions;  dissenting  opinion  in  Stewart  v.  Salamon,  97 
U.  S.  363,  24  L*  Ed.  1045,  majority  dismissing  appeal  from  decree  of  Circuit 
Court  entered  in  accordance  with  mandate  of  Supreme  Court. 

Distinguished  in  Barton  v.  Forsyth,  5  Wall.  194,  18  L.  Ed.  547,  dismiss- 
ing writ  of  error  from  order  of  Circuit  Court  awarding  writ  of  restitution; 
Coek  V.  Burnley,  11  Wall.  677,  20  L.  Ed.  86,  dismissing  writ  of  error  to 
review  order  of  Circuit  Court  to  supply  lost  record,  preliminary  to  execut- 
ing mandate  affirming  judgment. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  42. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
^     Court.    Note,  63  L.  B.  A.  471. 

2  Black,  485-499,  17  L.  Ed.  311,  MI8SI8SIPPI  ETC.  B.  B.  OO.  ▼.  WABD. 

Bill  by  one  of  three  owners  of  a  steamboat  line,  for  the  abatement,  as  a 
nuisance,  of  a  railroad  bridge,  is  maintainable  without  Joining  other  owners. 
Approved  in  Bliss  v.  Anaconda  Copper  Min.  Co.,  167  Fed.  364,  sustain- 
ing right  of  former  to  bring  action  in  his  own  behalf  and  others  similarly 
situated  to  adjust  injuries  resulting  from  smelter  smoke  nuisance;  Weeks 
V.  Heurich,  40  App.  D.  C.  63,  Ann.  Oas.  1914A,  972,  legal  owner  in  pos- 
session may  enjoin  nuisance  without  making  party  plaintiff  one  owning 
equitable  interest  therein;  Oppenheimer  v.  Philadelphia  etc.  R.  Co.,  39 
App.  D.  C.  265,  sustaining  right  of  one  property  owner  to  bring  bill  for 
himself  and  all  others  similarly  situated  to  enjoin  completion  of  railroad 
bridge  as  nuisance;  Woodruff  v.  North  Bloomtield  etc.  Min.  Co.,  8  Sawy. 
639,  16  Fed.  35,  allowing  one  tenant  in  common  of  land,  injured  by  ac- 
cumulations of  debris,  an  injunction  without  making  cotenants  parties; 
Hart  V.  Buckner,  54  Fed.  931,  5  C.  C.  A.  1,  sustaining  bill  by  abutting 
property  owners  to  enjoin  construction  of  railroad  against  trespasser  as 
only  defendant ;  Union  Mill  etc.  Co.  v.  Dangberg,  81  Fed.  87,  sustaining 
bill  by  tenant  in  common  to  restrain  infringement  of  water  rights  without 
joining  cotenants ;  State  v.  Goodnight,  70  Tex.  689,  11  S.  W.  120,  ordering 
removal  of  fences  inclosing  large  areas  of  land,  though  some  persons  inter- 
«sted  beyond  the  jurisdiction. 

Bill  in  equity  to  abate  a  public  nniaance,  inch  as  a  railroad  Inldge  obstxmct- 
Ing  navigation,  may  be  maintained  by  one  who  has  soatalned  speelai  damaco. 
Approved  in  Arizona  Copper  Co.  v.  Gillespie,  230  U.  S.  57,  57  L.  Ed.  1389, 
33  Sup.  Ct.  1004,  sustaining  right  to  injunction  to  protect  riparian  owner's 
interests  in  water  from  wrongful  injury;  Arizona  Copper  Co.  v.  Gillespie, 
12  Ariz.  201|  100  Pac.  469;  upholding  right  of  owner  of  arid  agricultural 
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iknd,  who  lias  right  to  use  water  of  river  for  irrigation,  to  enjoin  deposits 
of  mineral  debris  that  injure  the  water ;  Richi  v.  Chattanooga  Brewing  Co., 
105  Tenn.  653,  58  S.  W.  646,  holding  unauthorized  construction  and  opera- 
lion  of  private  railroad  over  public  street,  obstructing  public  travel  and 
destroying  ingress  and  egress  of  abutting  owner,  may  be  restrained  by 
such  owner;  Woodruff  v.  North  BloomfielS  etc.  Co.,  9  Sawy.  516,  18  Fed. 
789,  holding  prescription  no  bar  to  right' to  injunction  to  abate  public 
nuisance  causing  special  damage;  Indianapolis  Water  Co.  v.  American 
etc.  Co.,  57  Fed.  1003,  enjoining  pollution  of  water  for  public  benefit  where 
complainant  obtained  standing  in  court  by  showing  special  damage ;  Ameri- 
can Steel  etc.  Co.  v.  Wire  Drawers  etc.  Unions,  90  Fed.  613,  protecting,  by 
injunction,  complainants'  right  of  free  access  to  their  works;  Musser  v. 
Hershey,  42  Iowa,  365,  enjoining  filling  of  tide-lands  causing  special  dam- 
age tb  plaintiff;  Douglas  v.  City  of  Leavenworth,  6  Kan.  App.  99,  49  Pac. 
676,  sustaining  bill  by  individual  to  enjoin  erection  of  depot  in  public 
streets;  The  Brinton,  66  Fed.  73,  13  C.  C.  A,  331,  holding  tug  owner  liable 
for  damaging  sunken  sloop,  which  was  not  a  nuisance,  by  dragging  it  upon 
river  bottom. 

Distinguished  in  Bums  v.  St.  Paul  City  Ry.  Co.,  101  Minn.  364,  12 
L.  R.  A.  (N.  S.)  757,  112  N.  W.  413,  denying  right  of  publisher  of  news- 
paper to  litigate  whether  street-car  company  had  right  to  place  advertis- 
ing matter  in  its  cars  because  it  injured  his  business;  St.  Louis  v.  Knapp 
&  Stout  Co.,  2  McCrary,  518,  6  Fed.  223,  refusing  to  enjoin  construction 
or  runway  in  river  without  proof  of  special  damage;  Ward  v.  Little  Rock, 
41  Ark.  531,  48  Am.  Rep.  48,  refusing  to  enjoin  lessee  of  penitentiary  from 
employing  convicts  on  streets,  no  damage  being  shown;  Illinois  etc.  Canal 
Co.  V.  St.  Louis,  2  Dill.  90,  Fed.  Cas.  7007,  denying  injunction  against  erec- 
tion of  grain  elevator  on  public  wharf,  no  individual  injury  being  proven ; 
Arkansas  River  Packet  Co.  v.  Sorrels,  50  Ark.  474,  8  *^  W.  685,  holding 
bill  for  injunction  against  obstruction  preventing  access  to  complainant's 
lot  must  show  specific  damage. 

Qualified  in  New  York  etc.  R.  R.  Co.  v.  Piscataqua  Nav.  Co.,  108  Fed. 
95,  47  C.  C.  A.  225,  holding  tug  engaged  in  towing  vessels  to  and  from 
channel,  which  is  negligently  obstructed  by  drawbridge,  cannot  recover 
damages  where  it  had  no  .occasion  to  pass  bridge,  merely  because  it  loses 
towage  of  vessel,  which  but  for  obstruction  would  have  used  the  channel. 

Remedies  available  to  vindicate  public  and  individual  right  to  use 

streams  as  highways.    Note,  81  Am.  Dec.  SS7, 
Remedies  for  obstruction  of  navigable  waters.    Note,  67  Am.  St.  Bep. 

695,  696. 
Right  of  private  citizen  to  maintain  action  to  abate  nuisance  caused 

by  obstruction  of  navigable  stream.    Note,  Ann.  Gas.  1913E,  51. 
Right  of  one  using  stream  to  abate  nuisance  arising  from  bridge. 

Note,.  61  L.  R.  A.  (N.  S.)  1176. 
N^hen  injunction  against  nuisance  will  be  granted.    Note,  19  £.  R.  C. 

306. 
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In  a  suit  to  Abate  a  railroad  bridge  as  a  nuisance,  the  value  of  tbe  rl^ht 
to  maintain  tbe  bridge,  and  not  tbe  amount  of  complainant's  damage,  deter- 
mines  Jurisdiction  of  court  on  appeal. 

Approved  in  Hunt  v.  New  York  Cotton  Exchange,  205  U.  S.  336,  51  L.  Ed. 
827,  27  Sup.  Ct.  529,  in  suit  by  stock  exchange  to  enjoin  def endanjk  from 
receiving  quotations  from  telephone  company,  value  of  object  sought  de- 
termines jurisdiction  of  Federal  courts;  Larabee  v.  Dolley,  175  Fed.  379^ 
in  suit  by  minority  stockholder  to  enjoin  a  misapplication  of  corporate 
funds,  amount  in  controversy  is  determined  by  value  of  right  of  corpora- 
tion sought  to  be  protected ;  Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber 
Mfrs.  Assn.,  165  Fed.  11,  91  C.  C.  A.  39,  right  to  enforce  certain  schedule 
of  rates  amounting  to  more  than  two  thousand  dollars  gives  jurisdiction 
to  Federal  court  in  suit  to  enjoin  the  establishment  thereof;  Chesapeake 
etc.  Canal  Co.  v.  Gring,  159  Fed.  664,  86  C.  C.  A.  530,  a  bill  by  owner  of 
tugs  against  illegal  exactions  for  using  canal  showing  owner  subjected  to 
chaises  thereby  imposed  amounting  to  sixteen  hundred  dollars  a  year 
gives  Federal  court  jurisdiction;  American  Smelting  etc.  Co.  v.  (Godfrey »* 
158  Fed.  228, 14  Ann.  Gas.  8,  89  C.  C.  A.  139,  in  suit  to  enjoin  maintenance 
of  nuisance,  value  of  right  to  maintain  same  determines  amount  in  contro- 
versy; Board  of  Trustees  v.  Berryman,  156  Fed.  116,  in  suit  by  educa- 
tional institution  to  restrain  collection  of  illegal  tax,  jurisdiction  not  gov- 
erned by  amount  of  tax  in  dispute  but  by  value  of  right  claimed;  Board 
of  Trade  v.  Cella  Commission  Co.,  145  Fed.  29,  76  C.  C.  A.  28,  upholding 
jurisdiction  over  suit  to  enjoin  use  of  board  of  trade 's  market  quotations ; 
Louisville  &  N.  R.  Co.  v.  Bitterman,  144  Fed.  44,  45,  75  C.  C.  A.  192,  in 
suit  by  carrier  to  restrain  scalping  of  excursion  tickets,  value  of  business 
sought  to  be  protecteTl^  determines  amount  in  controversy;  Anderson   v. 
Bassman,  140  Fed.  14,  applying  principle  in  suit  to  enjoin  diversion  of 
water;  Louisvill^^lrN.  R.  Co.  v.  Smith,  128  Fed.  5,  63  C.  C.  A.  1,  holdings 
in  Federal  suit  by  railroad  against  several  land  owners  to  enjoin  threat- 
ened interference  with  its  use  of  right  of  way  through  their  lands,  value 
of  right  sought  to  be  protected  and  not  value  of  land  constituting  right  of 
way  is  value  in  controversy;  McKee  v.  Chautauqua  Assembly,  124  Fed. 
811,  holding  in  suit  by  n^ember  of  nonstock  corporation  to  restrain  ultra 
vires  action  of  governing  body,  amount  involved  is    sufficient  where  bill 
shows  that  mismanagement  complained  of,  if  unrestrained,  will  resuH  in 
loss  of  corporation's  property  which  largely  exceeds  in  value  the  juris- 
dictional amount;  Amelia  Milling  Co.  v.  Tennessee  Coal,  Iron  &  R.  R.  Co., 
123  Fed.  813,  holding  in  suit  to  enjoin  nuisance,  value  of  right  of  which 
complainant  is  sought  to  be  deprived  must  be  considered  in^etermining- 
amount  in  dispute;  Jones  v.  Mutual  Fidelity  Co.,  123   Fed.  515,  holding^ 
jurisdictional  amount  exists  where  assets  of  insolvent  corporation  exceeds 
two  thousand  dollars,  exclusive  of  interest  and  costs,    though  claims  of 
creditors  joined  in  bill  do  not  aggregate  that  amount;  King  v.  Southern 
Ry.  Co.,  119  Fed.  1016,  holding  in  action  to  recover  land  on  which  railroad 
has  erected  depot,  value  of  land  to  railroad  according  to  its  present  site 
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and  use  is  valae  for  purposes  oi  determining  jurisdictional  amount;  City 
of  Ottumwa  v.  City  Water  Supply  Co.,  119  Fed.  318,  59  L.  R.  A.  004,  56 
C.  C.  A.  219,  holding  in  suit  by  taxpayer  to  enjoin  city  from  issuing  bonds, 
bonds  claimed  to  be  in  excess  of  constitutional  limit,  power  of  city  to  issue 
such  bonds  is  matter  in  dispute  for  purposes  of  Federal  jurisdiction; 
American  Fisheries  Co.  v.  Lennen,  118  FM.  872,  holding  in  suit  to  enjoin 
continuance  of  business  in  violation  of  contract,  amount  in  dispute  is  value 
of  object  to  be  gained  by  suit;  Johnston  v.  City  of  Pittsburg,  106  Fed. 
754,  holding  in  suit  by  taxpayer  to  enjoin  city  from  entering  into  contract 
for  public  work,  value  of  contract  is  amount  in  controversy  for  purpose 
of  Federal  jurisdiction ;  State  of  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed. 
35^  holding  in  suit  by  State  to  restrain  ^oal  company  and  railroad  from 
importing  armed  men  into  State,  amount  involved  for  purposes  of  Federal 
jurisdiction  is  value  of  right  to  be  protected  or  extent  of  injury  to  be  pre- 
vented by  the  injunction ;  Duff  v.  Hildreth,  183  Mass.  443,  67  N.  E.  358, 
holding  when  petition  for  removal  avers  that  matter  in  controversy  exceeds 
two  thousand  dollars,  it  is  controlling  where  averments  of  bill  to  restrain 
diminution  of  value  of  plaintiff's  business  by  defendant's  malicious  con- 
duct do  not  show  that  it  is  capable  of  being  valued  in  money;  Whitman 
V.  Hubbell,  24  Blatchf .  241,  30  Fed.  81,  holding  value  of  right  to  maintain 
awning,  not  amount  of  damage,  determined  jurisdiction;  Texas  etc.  R.  R. 
Co.  V.  Kuteman,  54  Fed.  552,  4  C.  C.  A.  503,  holding  value  of  maintenance 
of  schedule  rate  determined  jurisdictional  amount  in  action  to  restrain 
multiplicity  of  suits  for  overcharge  under  the  schedule ;  Rainey  v.  Herbevt, 
55  Fed.  444,  5  C.  C.  A.  183,  holding  value  of  coke  ovens  sought  to  be  abated 
gave  court  jurisdiction,  independently  of  amount  of  plaintiff's  damage; 
Smith  V.  Bivens,  56  Fed.  354,  taking  jurisdiction  over  injunction  suit  in- 
volving an  annual  income  of  five  hundred  dollars;  Western  Union  Tel.  Co. 
V.  Charleston,  56  Fed.  420,  takinjg  jtirisdiction  over  suit  to  enjoin  annual 
license  tax  of  five  hundred  dollars;  Home  Ins.  Co.  v.  Nobles,  63  Fed.  642, 
allowing  complainant,  praying  for  injunction  against  issuance  of  circular, 
to  amend  so  as  to  allege  certain  amount  of  damages;  Lanning  v.  Osborne, 
79  Fed.  661,  holding,  in  suit  by  receiver  to  establish  his  right  to  fix  water 
rates  of  «ompany,  value  of  right  and  not  difference  between  receiver's  rate 
and  annual  rate  determined  jurisdiction;  Nashville  etc.  R.  R.  Co.  v.  Mc- 
Connell,  82  Fed.  73,  holding  value  of  right  infringed  determined  jurisdic- 
tion in  action  to  enjoin  scalpers  from  selling  tickets ;  Hill  v.  Glasgow  R.  Co., 
41  Fed.  614,  taking  jurisdiction  over  bill  by  stockholder  holding  less  than 
one  thousand  dollars  of  stock,  to  enjoin  misappropriation  by  directors  of 
assets;  American  Fertilizing  Co.  v.  Board,  etc.,  43  Fed.  610,  11  L.  B.  A. 
180,  taking  jurisdiction  over  bill  to  enjoin  annual  license  tax  of  five  hun- 
dred dollars  on  fertilizers;  Herbert  v.  Rainey,  54  Fed.  252,  holding  prob- 
able damage  from  continuance  of  coke  ovens  sufficient  in  amount  to  give 
jurisdiction  to  abate  them. 

V— 40 
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Distinguished  in  Baltimore  v.  Postal  Tel^;raph-Cable  Co.,  62  Fed.  502, 
remanding  for  want  of  jurisdiction  action  for  one  thousand  and  eighteen 
dollars  license  tax  for  telegraph  poles.  _ 

In  an  action  to  abate  a  btldge  in  the  MlBriSHlppl,  owned  jointly  by  an 
Iowa  railroad  corporation  and  by  an  IlUnois  corporation,  and  mortgaged  to 
a  trustee  in  New  York,  the  District  Court  in  Iowa  has  Jurisdiction  only  oTer 
the  Iowa  corporation. 

Approved  in  dissenting  opinion  in  In  re  Wood,  210  U.  S.  261,  52  L.  Ed. 
1052,  28  Sup.  Ct.  621,  majority  holding  order  to  show  cause  may  be  served 
on  party  without  district;  In  Re  Eldred,  46  Wis.  550,  1  N.  W.  185,  holding 
magistrate  has  no  power  to  bring  owners  of  dam  in  adjacent  county  be^re 
him  for  injury  therefrom  to  his  county. 

Jurisdiction  over  boundary  rivers.    Note,  65  L.  B.  A.  957,  962. 

In  an  action  to  ab^ite  a  bridge  oTer  the  Mississippi,  District  Court  in  Iowa 
has  no  Jurisdiction  to  remove  the  Iowa  end  of  the  bridge  on  a  finding  that 
the  Illinois  end  constitutes  a  nuisance. 

Approved  in  Haddock  v.  Haddock,  201  U.  S.  577,  50  L.  Ed.  87S.  26  Sup. 
Ct.  525,  holding  mere  domicile  within  State  of  one  spouse  does  not  give 
State  court  jurisdiction  to  render  divorce  against  nonresident  nonappear- 
ing  defendant  only  constructively  served;  Columbia  River  Packers'  Assn. 
V.  McGowan,  219  Fed.  376,  377,  134  C.  C.  A.  461,  denying  jurisdiction  of 
United  States  District  Court  of  Washington  to  abate  nuisance  where  both 
the  structures  sought  to  be  abated  and  properly  injured  were  located  in 
Oregon;  Ladew  v.  Tennessee  Copper  Co.,  179  Fed.  250,  252,  253,  test  of 
local  jurisdiction  in  action  to  abate  a  nuisance  is  situs  of  object  inflicting 
injury  and  not  of  object  injured;  Bryan  v.  Bliss-Cook  Oak  Co.,  178  Fed. 
220,  101  C.  C.  A.  577,  only  courts  of  State  in  which  land  lies  can  authorize 
their  sale  or  conveyance;  Meyler  v.  Wedding,  etc.,  107  Ky.  321,  92  Am. 
St.  Rep.  853,  53  S.  W.  811,  holding  since  Kentucky  jurisdiction  extends 
to  low-water  mark  on  Indiana  side,  Indiana  judgment  rendered  on  service 
of  process  on  Ohio  river,  south  of  low-water  mark  is  void;  Tennant's 
Heirs  v.  Fretts,  67  W.  Va.  573,  140  Am.  St  Rep.  979,  29  L.  R.  A.  (N.  S.) 
625,  68  S.  E.  389,  in  suit  to  quiet  title,  the  jurisdiction  of  court  is  deter- 
mined by  situs  of  land;  Roberts  v.  FuUerton,  117  Wis.  226,  230,  93  N.  W. 
1112,  1113,  holding  Minnesota  cannot  enforce  its  fish  and  game  laws  on 
Wisconsin  side  of  main  channel  of  Mississippi;  In  Re  Eldred,  46  Wis.  550, 
1  N.  W.  185,  holding  dam  producing  injury  in  adjacent  county  can  be  in- 
dicted as  a  nuisance  only  in  county  where  located ;  Gilbert  v.  Moline  Water 
•etc.  Co.,  19  Iowa,  323,  refusing  to  enjoin  continuance  of  dams  in  Illinois 
for  want  of  jurisdiction ;  Buck  v.  Ellenbolt,  84  Iowa,  397,  15  L.  R.  A.  189, 
51  N.  W.  23,  refusing  to  enjoin  sale  of  liquor  on  island  beyond  middle 
of  river  for  want  of  jurisdiction;  Texas  etc.  Ry.  Co.  v.  Gay,  86  Tex.  588, 
592,  597,  25  L.  R.  A.  57,  59,  61,  26  S.  W.  604,  606,  609,  holding  that  Cir- 
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cmt  Court  in  Louisiana  could  not,  by  appointing  a  receiver,  take  posses-       • 
sion  over  property  situate  without  the  circuit. 

Distinguished  in  Wedding  v.  Meyler,  192  U.  S.  585,  66  L.  R.  A.  833,  48 
L.  Ed.  675,  24  Sup.  Ct.  325,  holding  under  Virginia  compact  of  1789,  and 
act  of  Congress  making  Kentucky  a  State,  Indiana  has  concurrent  jurisdic- 
tion, including  right  to  serve  pix)cess,  with  Kentucky  on  Ohio  River, 
opposite  its  shores,  below  low-water  mark;  Louisville  etc.  R.  Co.  v.  West- 
ern Union  Tel.  Co.,  207  Fed.  7,  124  C.  C.  A.  573,  sustaining  power  of 
Federal  court  in  Kentucky  to  enjoin  defendant  from  interfering  with 
operation  of  telegraph  lines  not  only  in  that  State  but  others  .in  which 
telegraph  company  located;  California  Development  Co.  v.  New  Liverpool 
Salt  Co.  (Saltan  Sea  Cases),  172  Fed.  812,  813,  97  C.  C.  A.  214,  sustaining 
injunction  of  court,  having  jurisdiction  of  parties,  against  overflow  of  land 
within  court's  jurisdiction,  though  works  causing  such  overflow  located 
in  Mexico;  Columbia  River  Packers'  Assn.  v.  McGowan,  172  Fed.  997, 
Federal  jurisdiction  applying  to  things  **on  the  river''  includes  floating 
structures  used  in  connection  with  flsh-nets  though  anchored  with  weights ; 
dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S.  610,  50  L.  Ed.  886, 
26  Sup.  Ct.  525,  majority  holding  mere  domicile  in  State  of  one  of  spouses 
gives  State  court  no  jurisdiction  to  render  divorce  against  nonappearing 
nonresident  defendant  only  constructively  served;  dissenting  opinion  in 
Meyler  v.  Wedding,  107  Ky.  703,  60  S.  W.  26,  majority  holding  since  Ken- 
tucky jurisdiction  extends  to  low-water  mark  on  Indiana  side,  Indiana 
judgment  rendered  on  service  of  process  on  Ohio  River  south  of  low-water 
mark  is  void ;  State  v.  Mullen,  35  Iowa,  206,  taking  jurisdiction  over  indict- 
ment for  keeping  house  of  ill-fame  on  a  boat  on  the  Illinois  side  of  the  / 
Mississippi ;  State  v.  George,  60  Minn.  505,  63  N.  W.  100,  taking  jurisdic- 
tion over  indictment  for  larceny  on  wagon  bridge  over  Mississippi. 

Venue  of  civil  action  to  abate  nuisance.    Note,  Ann.  Oas.  1913E,  1272. 
Rivers  and  lakes  as  State. boundaries.    Note,  15  L.  R.  A.  187. 

Beasonable  obstruction  to  navigation  for  the  public  benefit,  by  the  erection 
of  a  bridge,  will  not  be  enjoined;  and  a  decree  removing  it  will  not  be  ren- 
dered where  the  court  is  in  doubt  and  the  obstruction  is  not  plainly  a  nuisance. 
Approved  in  Kansas  City  etc.  R*.  R.  Co.  vr  Wiygul,  82  Miss.  231,  61 
L.  R.  A.  678,  33  South.  967,  railroad  having  grant  to  bridge  navigable 
stream  may  make  repairs;  Holke  v.  Herman,  87  Mo.  App.  139,  refusing  on 
facts  set  out  in  petition  to  abate  pond  as  a  nuisance ;  Madison  v.  Ducktown 
etc.  Iron  Co.,  113  Tenn.  351,  83  S.  W.  662,  refusing  to  enjoin  alleged  nui- 
sance caused  by  operation  of  reduction  plant  after  ten  years '  delay ;  Tuttle 
V.  Church,  53  Fed.  427,  refusing  to  enjoin  operation  of  oil  and  fertilizer 
factory;  Lake  Erie  etc.  R.  Co.,  v.  Fremont,  92  Fed.  731,  34  C.  C.  A.  625, 
refusing  to  enjoin  erection  of  embankment  where  probability  of  floods  as  a 
result  not  clearly  shown;  McCormick  v.  District  of  Columbia,  4  Mackey, 
396,  64  Am.  Bflp.  285,  holding  telegraph  poles  and  wires  in  public  street 
not  a  nuisance;  Harlan  &  HoUingsworth  Co.  v.  Paschall,  5  Del.  Ch.  454, 
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refusing  to  enjoin  erection  of  wharf  not  a  material  obstruction  to  naviga- 
tion; State  V.  Portland  etc.  R.  R.  Co.,  57  Me.  404,  holding  railroad  not 
liable  for  constructing  an  authorized  bridge,  alleged  to  impede,  but  not  to 
prevent  navigation;  Adams  v.  Ulmer,  91  Me.  56,  39  Atl.  351,  holding  a 
bridge  unauthorized  by  Secretary  of  War  not  illegal  because  not  an  un- 
reasonable obstruction  to  navigation;  Macomber  v.  Nichols,  34  Mich.  218, 
22  Am.  Rep.  526,  holding  threshing  locomotive  engine  running  on  highway 
not  necessarily  a  nuisance;  Attorney  General  v.  Delaware  etc.  R.  R.  Co., 
27  N.  J.  Eq.  26,  refusing  to  enjoin  erection  of  piers  for  bridge  into  middle 
of  stream;  Rhea  v.  Newport  etc.  R.  Co.,  50  Fed.  20,  holding  Kentucky 
could  authorize  construction  of  bridge  within  State  over  navigable  river 
flowing  out  of  State  in  absence  of  congressional  action ;  J.  S.  Keator  Lum- 
ber Co.  V.  St.  Croix  Boom  Corp.,  72  Wis.  91,  7  Am.  St.  Rep.  855,  38  N.  W. 
540,  holding  Minnesota  could  authorize  erection  of  booms  to  middle  of 
river,  though  obstructing  navigation. 

Distinguished  in  State  v.  Goodnight,  70  Tex.  686,  687,  11  S.  W.  119,  120, 
enjoining  inclosu^e  for  pasture  of  vast  tract  as  a  purpresture;  Sweeney  v. 
Chicago  etc.  Ry.  Co.,  60  Wis.  68,  18  N.  W.  759,  holding  complaint  against 
authorized  bridge  as  an  unnecessary  obstruction  to  navigation  sufficient; 
Blanchard  v.  Western  Union  Tel.  Co.,  60  N.  Y.  514,  holding  proof  that 
steamer  in  navigable  river  ran  into  cable  was  prima  facie  evidence  of  an 
illegal  obstruction,  constituting  a  nuisance. 

What  are  public  nuisances.    Note,  107  Am.  St.  Bep.  205. 
Power  to  grant  mandatory  injunctions.    Note,  20  L.  B.  A.  164. 
Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  K  B.  A.  64» 
93« 

Public  nolBance  will  not  be  enjoined  at  suit  of  an  Individual  who  has 
not  suffered  special  damage. 

Approved  in  United  States  v.  Wilson,  33  App.  D.  C.  479,  denying  man> 
damns  to  private  party  against  public  official,  where  his  rights  are  only 
remotely  and  indirectly  affected;  Dewey  Hotel  Co.  v.  U.  S.  Electric  Light- 
ing Co.,  17  App.  D.  C.  367,  fact  that  complainant  is  tax  payer  not  suffi- 
cient of  itself  to  entitle  him  to  injunction  restraining  nuisance;  Johnson 
V.  Baltimore  etc.  R.  Co.,  4  App.  D.  C.  502,  denying  right  of  abutting  prop- 
erty owner  to  enjoin  railroad  company  from  use  of  public  reservation; 
Revard  v.  Hunt,  29  Okl.  845,  119  Pac.  593,  closing  alleys  and  streets  which 
provide  only  way  of  abutting  owner  to  outside  world  constitutes  such  special 
damage  as  to  abate  a  public  nuisance;  Mahler  v.  Brumder,  92  Wis.  486,  31 
L.  R.  A.  698,  66  N.  W.  504,  refusing  to  enjoin  closing  of  cul  de  sac,  with 
reference  to  which  land  was  sold,  where  defendant  was  sustaining  no 
special  damage  and  would  not  be  benefited. 

Miscellaneous.  Cited  in  Glenwood  Light  etc.  Co.  v.  Mutual  Light  etc 
Co.,  239  U.  S.  125,  60  L.  Ed.  176,  36  Sup.  Ct.  32,  in  suits  for  injunction,  the 
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JuriBdictiooal  amount  involved  is  determined  by  object  to  be  gained  by 
complainant;  Meyler  v.  Wedding,  107  Ky.  322,  92  Am.  8t  Bep.  864,  53 
S.  W.  812,  to  dissenting  opinion. 

2  Black,  499-509,  17  L.  Ed.  278,  NOONAK  ▼.  LEE. 

Parol  evidence,  not  InconsiBtent  wltb  a  written  Instmment,  is  admissible 
to  apply  it  to  its  object;  thns,  the  location  of  a  plat  of  a  town,  erroneously 
designated  In  the  acknowledgment  thereto,  may  be  shown  by  parol. 

Approved  in  Deery  v.  Cray,  10  Wall.  272,  19  L.  Ed.  890,  holding  parol 
proof  of  a  boundary  line  sufificient  without  producing  map  designating  it; 
Wiley  V.  Lovely,  46  Mich.  85,  allowing  land  to  be  identified  by  parol  evi- 
dence and  rejecting  erroneous  reference  to  registry  of  unrecorded  plat; 
Borer  v.  Lange,  44  Minn.  286,  46  N.  W.  360,  allowing  parol  evidence  of 
location  of  lots  /conveyed  by  deed  with  reference  to  defective  plat; 
Schreiber  v.  Osten,  50  Mo.  516,  admitting  parol  proof  as  to  which  of  two 
plats  was  referred  to  in  deed  describing  lots  by  number;  Philibert  v. 
Burch,  4  Mo.  App.  474,  holding  parol  proof  admissible  on  question  whether 
writing  was  intended  as  a  guaranty  or  direct  undertaking;  Smith  v.  Brown, 
34  Mich.  459,  holding  sheriff's  deed,  failing  to  name  county  and  State, 
sufficient  where  pleadings  treated  land  as  in  certain  county  and  State. 

Where  deed  refers  to  map  or  plat  for  the  purpose  of  flzing  boundaries, 
the  effect  is  the  same  as  if  it  were  copied  into  the  deed. 

Approved  in  Cleaver  v.  Mahauke,  120  Iowa,  79,  94  N.  W.  280,  holding  fact 
that  plat  referred  to  in  contract  of  purchase  was  not  made  or  authorized 
by  vendor,  and  was  not  legal,  recorded  plat,  does  not  affect  estoppel  of 
vendor  to  deny  easement  of  his  purchaser  in  streets ;  W.  M.  Ritter  Lumber 
Co.  V.  Montvale  Lumber  Co.,  169  N.  C.  94,  85  S.  E.  446,  refusing  to  apply 
rule  giving  natural  objects  greater  weight  than  marked  trees,  where  de- 
scription shows  it  was  contrary  to  intention  of  parties;  Pence  v.  Bryant, 
54  W.  Va.  269,  46  S.  E.  277,  where  land  has  been  dedicated  for  public 
street  and  it  has  been  accepted  by  long  use  as  street,  dedication  cannot  be 
retracted  though  city  has  never  formally  accepted  it;  United  States  v. 
Texas,  162  U.  S.  37,  40  L.  Ed.  879,  16  Sup.  Ct.  733,  giving  map  referred  to 
in  treaty  of  1819,  same  effect  as  if  part  of  treaty;  Newbold  v.  Peabody 
Heights  Co.,  70  Md.  499,  3  L.  R.  A.  582,  17  Atl.  373,  holding  covenants  in 
memorandum,  adopted  by  reference  in  subsequent  unrecorded  agreement, 
bound  parties  to  recorded  lease;  Burk  v.  Baltimore,  77  Md.  471,  26  Atl. 
8G9,  holding  lines  of  plat  referred  to  in  ordinance  for  opening  of  a  street 
would  govern;  Borer  v.  Jjange,  44  Minn.  286,  46  N.  W.  360,  holding  plat, 
not  entitled  to  be  recordfed^  part  of  deed,  by  reference;  Birmingham  v. 
Anderson,  48  Pa.  St.  260,  applying  principle  to  deed  referring  to  town 
place,  wliich  designated  boundary  line  as  a  beach,  deed  designating  river 
bank  as  boundary ;  Vaughan  v.  Lewis,  89  Va.  190, 15  S.  E.  526,  holding  that 
description  in  deed,  by  reference  to  streets,  not  shown  on  plat  referred  to, 
was  not  a  dedication. 
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Distinguished  in  Trustees  of  First  Evangelical  Church  y.  Walsh,  57  HI. 
368,  holding  recorded  plat  not  evidence  where  not  referred  to  in  deed. 

Pact  that  a  plat,  referred  to  in  a  deed  for  the  purpose  of  fixing  boundaries, 
is  defective  and  not  subdivided  according  to  law,  does  not  affect  the  deed. 

Approved  in  Guillaume  t.  K.  S.  D.  Fruit  Land  Co.,  48  Or.  406,  86  Pac. 
885,  upholding  reference  to  private  map  in  vendor's  offices;  Wiley  v. 
Lovely^  46  Mich.  85,  8  N.  W.  716,  rejecting  erroneous  reference  to  registry 
of  unrecorded  deed ;  Borer  v.  Lange,  44  Minn.  286,  46  N.  W.  360,  following 
rule. 

Vendee  and  mortgagor,  in  possession,  cannot  avail  himself  as  against  his 
vendor  and  mortgagee,  or  those  claiming  under  him,  of  a  tax  title,  acquired 
at  a  sale  for  taxes  which  it  was  his  duty  to  pay. 

Approved  in  Sheffield  etc.  R.  Co.  v.  Newman,  77  Fed.  793,  23  C.  C.  A.  459, 
holding  purchaser  at  foreclosure  did  not  take  free  from  encumbrance  of 
receiver's  certificates,  which  it  was  his  duty  to  discharge. 

Distinguished  in  Lafferty  v.  Evans,  17  Okl.  250,  21  L.  R.  A.  (N.  8.)  363, 
87  Pac.  305,  grantee  or  corporation  who  gave  his  note  and  mortgage  to 
secure  balance  of  purchase  price  can  set  up  want  of  consideration  for  note 
in  action  to  foreclose. 

Right  of  grantee  of  land  held  in  adverse  possession  to  sue  to  recover 
same  from  adverse  holder.    Note,  Ann.  Oas.  19161>v  527. 

Under  the  statute  of  1849  of  Wisconsin,  a  grantor  out  of  possession  may 
convey  land  adversely  held  by  another.  If  the  adverse  possession  is  under 
paramount  title,  it  is  regarded  as  an  eviction,  and  there  la  a  breach  of  the 
covenant  of  warranty,  but  if  merely  tortious,  no  action  lies  against  the  gran- 
tor on  the  covenant. 

Approved  in  Joyner  v.  Smith,  132  Ga.  781,  65  S.  E.  69,  in  action  on  gen- 
eral warranty  of  title  of  land  against  claims  of  all  persons,  eviction  or 
equivalent  disturbance  by  outstanding  paramount  title  must  be  alleged; 
Peters  V.  Bowman,  98  U.  S.  59,  60,  25  L.  Ed.  92,  holding,  in  action  for  pur- 
chase money,  in  absence  of  fraud  or  eviction,  vendor's  title  cannot  be  dis- 
puted; McGary  v.  Hastings,  39  Cal.  367,  2  Am.  Rep.  460,  holding  actual 
dispossession  not  necessaiy  to  constitute  breach  of  covenant  of  title  when 
paramount  title  established;  Tiemey  v.  Whiting,  2  Colo.  623,  holding  pos- 
session, after  entry  by  permission  of  grantor's  tenant,  under  paramount 
title,  sufficient  eviction  to  support  action  for  breach  of  warranty ;  Shattuck 
V.  Lamb,  65  N.  Y.  509,  22  Am.  Rep.  664,  holding  covenant  of  quiet  enjoy- 
ment broken  by  possession  of  stranger  under  paramount  title,  keeping  out 
grantee ;  Meservey  v.  Snell,  94  Iowa,  224,  58  Am.  St.  Rep.  893,  62  N.  W. 
768,  holding  grantor's  failure  to  defend  title  under  swamp-land  entry, 
shown  by  grantee  to  have  been  illegally  canceled  in  an  action  against  him, 
was  breach  of  warranty ;  Ogden  v.  Ball,  40  Minn.  97,  41  N.  W.  464,  allow- 
ing grantee  to  recover  consideration  money  where  he  was  oompelled  to 


631  NOONAN  v.  LEE.  2  Black,  499-^9 

compromise  adverse  claim  under  paramount  title;  Daggett  v.  Ayer,  65 
K.  H.  83,  18  Atl.  170,  refusing  to  reform  deed  so  as  to  avoid  bar  of  stat- 
ute to  action  for  breach  of  warranty,  based  on  eviction;  Sheffey  v.  Gard- 
iner, 79  Vnk  318,  allowing  grantee  to  recover  purchase  money  where  third 
party  was  in  possession  under  paramount  title;  Hodges  v.  Latham,  98  N.  C. 
244,  2  Am.  St.  Bep.  334,  3  S.  E.  496,  allowing  second  grantee  to  recover  for 
breach  of  warranty  where  he  yielded  possession  to  first  grantee ;  dissenting 
opinion  in  Shattuck  v.  Lamb,  65  N.  T.  515,  majority  holding  covenant  o^ 
quiet  enjoyment  broken  by  possession  of  stranger  under  paramount  title, 
keeping  out  grantee. 

-  Validity  of  deed  of  property  of  which  grantor  is  disse^ed.    Note,  55 
Am.  Dec.  414. 

Breach  of  covenant  -of  warranty.    Note,  14  Am.  Dec.  53. 

Effect  of  conveyance  of  land  held  adversely.    Note,  35  L.  R,  A.  (IT.  S.) 
786. 

Purchaser  will  not  be  relieved  against  payment  where  title  is  defective, 
on  the  ground  of  fraud,  union  bill  distliictly  alleged  fraud. 

Approved  in  United  States  v.  Martindale,  146  Fed.  293,  holding  insuffi- 
cient indictment  under  Rev.  Stats.,  §  52(99,  charging  director  of  national 
bank  with  misapplication  of  funds  by  means  of  draft;  Voorhees  v.  Bone- 
steel,  16  Wall.  29,  21  L.  Ea.  271,  refusii^  to  consider  an  assignee's  charge 
of  fraud  in  conveyance  to  debtor's  wife,  no  distinct  allegation  of  fraud 
being  made  in  bill;  Bartol  v.  Walton  &  Whann  Co.,  92  Fed.  14,  an  action 
to  rescind  subscription  to  stock  induced  by  fraud. 

Right  of  grantee  in  possession  to  question  right  of  grantor  to  collect 
purchase  money.    Note,  21  L.  B.  A.  (N.  S.)  376. 

In  the  absence  of  fraud,  the  vendor  is  not  responsible  for  the  vaiiditsr 
of  his  title  beyond  the  covenants  of  the  deed. 

Approved  in  Union  Pac.  Ry.  Co.  v.  Barnes,  64  Fed.  84,  12  C.  C.  A.  48, 
refusing  recovery  of  purchase  money  on  failure  of  title  in  absence  of  fraud 
or  covenant  of  title;  Alger  v.  Anderson,  92  Fed.  713,  denying  purchaser 
rescission  for  defect  of  title  where  he  waived  fraud  and  had  covenant  of 
warranty;  Latham  v.yMcCann,  2  Neb.  279,  holding  defect  of  title  no  de- 
fense in  foreclosure  for  purchase  money,  in  absence  of  covenant  of  seisin ; 
Morris  v.  Ham,  47  Ark.  297,  1  S.  W.  520,  refusing  to  allow  vendee  to  set 
up  defective  title  of  vendor  in  action  to  foreclose  vendor's  lien,  but  cred- 
iting vendee  with  payments  made  to  perfect  title;  Randall  v.  Bourguardez, 
23  Fla.  266,  11  Am.  St.  Rep.  880,  2  South.  311,  refusing  to  allow  mortgagor 
to  set  up  outstanding  title  as  defense  to  foreclosure;  Barry  v.  Guild,  126 
111.  445,  2  L.  R.  A.  335,  18  N.  E.  760,  holding  failure  of  title  could  not  be 
set  up  as  defense  to  foreclosure  for  purchase  money,  under  deed  covenant- 
ing only  against  grantor's  acts. 


2  Black,  499-509  NOTES  ON  U.  S.  REPORTS.  632 

Where  a  mortgagee  elects  to  conelder  tbe  entire  Mat  due  before  last  in- 
staUment  ie  due,  he  is  entitled  to  a  decree  for  the  full  amount. 

Approved  in  Rumsey  v.  People's  Ry.  Co.,  164  Mo.  247,  66  S.  W.  624,  up- 
holding clause  in  mortgage  providing  for  foreclosure  in  case  mortgagor 
does  not' pay  taxes  and  benefit  assessments;  Griffen  y.  Jones,  45  Okl.  319, 
147  Pac.  1029,  in  absence  of  stipulation  in  mortgage  authorizing  mortgagee 
to  elect  to  consider  entire  debt  due  before  last  installment  due,  or  that  he 
could  foreclose  on  default,  he  was  not  entitled  to  do  so;  Olcott  v.  Bynum, 
17  Wall.  62,  21  L.  Ed.  575,  allowing  trustee,  with  power  of  sale,  to  sell  en- 
tire-premises on  default  of  installment,  and  apply  proceeds  to  entire  debt, 
part  not  being  due. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  Fosdick,  106  U.  S.  77,  27  L.  Ed. 
58,  holding  that,  under  deed  of  trust,  trustee  could  not  foreclose  on  default 
of  installment  without  written  request  of  bondholders ;  Union  etc.  Life  Ins. 
Co.  V.  Union  Mills  etc.  Co.,  37  Fed.  289,  3  L.  R.  A.  92,  refusing  to  enforce 
stipulation  that  whole  debt  should  fall  due  where  mortgagor  tendered  in- 
stallment at  usual  but  not  at  stipulated  place. 

Practice  of  XXnlted  States  courts* is  regulated  by  tbemaelTea,  unaffacted 
by  State  legislation;  therefore,  a  deficiency  decree  cannot  be  rendered  In  a 
foreclosure  action  therein  in  the  absence  of  a  rule  authorizing  it. 

Approved  in  Mackay  v.  Randolph  Macon  Coal  Co.,  178  Fed.  884,  102 
C.  C.  A.  116,  on  foreclosure  of  corporation  mortgage  securing  bonds  by  trus- 
tee, bonds  are  not  merged  in  deficiency  judgment  against  corporation ;  Freed- 
man's  Savings  etc.  Co.  v.  Dodge,  3  McAr.  (D.  C.)  6^,  upholding  personal 
judgment  for  deficiency  in  foreclosure  of  deed  of  trust  in  accordance  with 
decree  of  Supreme  Court;  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed. 
272,  68  C.  C.  A.  19,  arguendo;  Orchard  v.  Hughes,  1  Wall.  77,  17  L.  Ed. 
661,  to  a  decree  of  Nebraska  territorial  court ;  Johnston  v.  Roe,  1  McCrary, 
166,  1  Fed.  696,  refusing  to  follow  Missouri  Supreme  Court's  application 
of  limitation  against  action  for  fraud ;  Northern  Pacific  R.  Cof  v.  St.  Paul 
etc.  Co.,  2  McCraiy,  266,  4  Fed.  692,  substituting  indemnity  bond  for  in- 
junction against  constructing  railway  across  another  line;  Strettel  v.  Bal- 
lon, 3  McCrary,  47,  9  Fed.  257,  dismissing  partition  suit  by  owner  of  un- 
divided interest  in  mining  claim  for  want  of  jurisdiction;  Orendorf  v. 
Budlong,  12  Fed.  26,  holding  court  in  equity  had  jurisdiction  to  set  aside 
fraudulent  transfer,  Michigan  statute  notwithstanding;  Nickerson  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  1  McCrary,  384,  30  Fed.  86,  refusing  to  try  case  on 
stipulation  without  pleadings,  as  permitted  by  Kansas  statute;  Burdon  etc. 
Sugar  Refining  Co.  v.  Ferris  Sugar  Mfg.  Co.,  78  Fed.  421,  holding  equitable 
lien  enforceable  in  Federal  court,  though  not  under  State  jurisprudence; 
Breedcu  v.  Lee,  2  Hughes,  488,  Fed.  Cas.  1828,  enjoining  execution,  though 
Virginia  code  provided  adequate  remedy  at  law;  White  v.  Bower,  48  Fed. 
187,  refusing  affirmative  relief  on  answer  in  nature  of  a  cross-bill  drawn 
in  conformity  with  State  practice;  Singer  Mfg.  Co.  v.  Yarger,  2  McCrary, 
585,  12  Fed.  488,  holdiQg  Iowa  statute,  denying  mortgagee  remedy  against 
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fraudulent  combination  to  procure- a  tax  sale^  would  not  be 'binding  on 
Federal  court;  Seckel  v.  B^skhaus,  7  Biss.  356,  Fed.  Cas.  12,599,  taking  / 

jurisdiction  over  bill  to  foreclose  by  nonresident  assignee  of  mortgage  held 
by  resident  assignor;  dissenting  opinion  in  Missouri  etc.  Trust  Co.  v. 
Krumseig,  77  Fed.  4S,  23  C.  C.  A.  1,  majority  following  Minnesota  court's 
construction  of  State  statute,  absolving  borrower  seeking  relief  from  usuri- 
ous contract,  from  necessity  of  making  tender. 

Distinguished  in  Pulliam  v.  Pulliam,  10  Fed.  78,  Fed.  Cas.  11,463a,  hold- 
ing statute  limiting  time  for  presentation  of  creditor's  claims  binding  on 
Federal  courts;  Johnston  v.  Straus,  4  Hughes,  636,  26  Fed.  68  (in  argu- 
ment of  counsel),  holding  that  Federal  court  would  follow  Virginia  court's 
holding  that  creditor  filing  bill  to  aet  aside  fraudulent  transfer  had  lien  on 
debtor's  estate  from  date  of  filing  of  bill ;  White  v.  Ewing,  69  Fed.  454,  16 
C.  Q^A.  296,  authori2dng  entry  of  deficiency  on  foreclosure  of  vendor's 
lien  under  ninety-second  rule  in  equity ;  Phelps  v.  Loyhed,  1  Dill.  513,  Fed. 
Cas.  11,077,  refusing  to  exercise  discretidn  to  order  execution  for  balance 
after  foreclosure  because  of  mortgagee's  delay;  Webber  v.  Blanc,  39  Fla. 
227,  22  South.  656,  holding  equity  court  had  power  to  enter  deficiency  de- 
cree under  local  rule  of  court ;  Frank  v.  Davis,  135  N.  Y.  278,  17  L.  R.  A. 
807,  31  N.  E.  1101,  holding  equity  court  could  order,  judgment  for  a  defi- 
ciency ascertained  in  a  prior  foreclosure  action;  Ford  v.  Springer  Land 
Assn.,  8  N.  M.  65,  41  Pac.  550,  holding  deficiency  judgment  proper  in  ac-^ 
tion  to  foreclose  mechanic's  lien,  under  rule  92,  in  equity;  Betts  v.  Drew, 
3  Fed.  Cas.  317,  granting  deficiency  judgment  against  grantee  of  mortgagor. 

Limited  in  Hornbuckle  v.  Toombs,  18  Wall.  652,  21  L.  Ed.  967,  holding, 
in  irrigation  suit  in  territorial  court  of  Montana,  that  practice  fixed  by  ter- 
ritorial assembly  should  prevail ;  Palmer  v.  Cowdrey,  2  Colo.  2,  ruling  that 
process  in  territorial  courts  was  to  be  regulated  by  territorial  legislature. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes* 
Note,  18  L.  R.  A.  267. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Noonan  v.  Bradley,  9 
Wall.  408, 19  L.  Ed.  762,  as  being  res  judicata  in  that  action ;  s.  c,  12  Wall. 
125,  20  L.  Ed.  280,  reviewing  history  of  the  litigation ;  Sharpleigh  v.  Sur- 
dam,  1  FHpp.  475,  Fed.  Cas.  12,711,  taking  equity  jurisdiction  where  owner 
in  possession  sought  to  remove  cloud  caused  by  outstanding  tax  title. 

2  Black,  510-618,  17  I*.  Ed.  806,  OIIJdAN  ▼.  SHEBOYGAN. 

Imposition,  modification  and  removal  of  taxes,  and  the  exemption  of  prop- 
erty from  such  burdens,  is  an  ordinary  exercise  of  the  power  of  State  sover- 
eignty, and  will  never  be  deemed  to  have  been  suzrendered  unless  by  language 
too  dear  to  admit  of  doubt.  ^ 

Approved  in  Kidd  v.  Roberts,  43  Okl.  607,  143  Pac.  863,  land  allotted  to 
Cherokee  Indians  is  subject  to  taxation,  except  forty-acre  homesteads,  un- 
der provisions  of  act  of  Congress  July  1, 1902;  State  v.  Clement  Nat.  Bauk^ 
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84  Vt.  190,  AniL  Oas.  1912D,  22,  78  Atl.  953,  upholding  statute  authorizing 
taxing  of  deposits  in  national  banks;  State  v.  Milwaukee,  145  Wis.  135, 
Ann.  Gas.  1912A,  1212,  129  N.  W.  1102,  provisions  of  statute  relating  to 
collection  of  claims  against  municipality  do  not  apply  to  State;  Chicago 
etc.  Ry.  Co.  v.  Douglas  County,  134  Wis.  209, 14  L.  R.  A.  (N.  S.)  1074,  114 
N.  W.  515,  holding  State  not  estopped  from  exercising  power  of  taxation 
over  lands  granted  to  it  by  Congress  and  by  it  to  railroad  company ;  West 
Wisconsin  R.  R.  Co.  v.  Trempealeau  Co.,  93  U.  S.  598,  23  L.  EcL  815,  hold- 
ing statute  exempting  railroad  property  from  taxation  repealable  at  will 
of  legislature;  Newton  v.  Conunissioners  of  Mahoning  County,  100  U.  S. 
561,  25  L.  Sd.  712,  holding  an  act  providing  for  establishment  of  county 
seat  at  a  certaiiyplace,  on  fulfillment  of  certain  conditions,  not  binding  on 
State ;  East  Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich.  279,  2  Am.  Rap. 
89,  holding  act  exempting  property  used  for  manufacture  of  salt,  and 
granting  bounty,  repealable  at  will;  Jenkins  v.  Charleston,  5  S.  C.  397,  22 
Am.  Rep.  19,  holding  city  can  lawfully  tax  its  own  stock  in  hands  of  non- 
];^sident ;  Harrison  v.  Willis,  7  Heisk.  40,  19  Am.  R^.  607,  holding  tax  im- 
posed on  each  suit  at  law  not  violative  of  constitutional  provision  granting 
free  and  speedy  justice ;  Vicksburg  etc.  R.  R.  Co.  v.  Dennis,  116  U.  S.  668, 
29  L.  Ed.  771,  6  Sup.  Ct.  627,  holding  charter  exempting  railroad  property 
from  taxation  for  ten  years  after  completion  of  road  did  not  exempt  prop- 
erty before  completion;  Pennsylvania  R.  R.  Co.  v.  Miller,  132  U.  S.  84,  83 
.  Ed.  272,  10  Sup.  Ct.  37,  129  Pa.  St.  200,  holding  charter  of  railroad^  did 
not  exempt  it  from  subsequent  constitutional  provision  requiring  compen- 
sation by  corporations  for  property  injured  by  them  in  making  improve- 
ments ;  State  v.  Pilsbury,  31  La.  Ann.  18,  holding  act  imposing  special  tax 
to  provide  sinking  fund  for  bonds  not  binding  on  legislature;  Robertson  v. 
Land  Commissioner,  44  Mich.  276,  6  N.  W.  659,  holding  certificate  of  pur- 
chase of  State  swamp-land  subject  to  taxation;  Cook  v.  Atiditor-General, 
793Iich.  108,  44  N.  W.  422,  holding  local  statutes  did  not  create  contract 
by  State  to  assume  burden  of  drainage  of  swamp-lands;  St.  Louis  v. 
Shields,  52  Mo.  354,  holding  l^slature  could  repeal  right  of  city  to  col- 
lect wharfage  under  act  authorizing  construction  of  wharf  and  pa3rment 
therefor  by  pledge  of  wharfage  receipts;  Dow  v.  Northern  R.  R.  Co^,  67 
N.  H.  48,  36  Atl.  534,  holding  lease  of  railroad  under  authority  of  statute, 
passed  subsequently  to  its  charter,  invalid;  Commonwealth  v.  Fayette  etc. 
R.  R.  Co.,  55  Pa.  St.  454,  holding  charter  provision  against  tax  on  railroad 
until  dividends  amounted  to  six  per  cent  did  not  exempt  railroad  from  gen- 
eral railroad  tax  under  subsequent  statute;  Richmond  v.  Richmond  etc. 
R.  R.  Co.,  21  Gratt.  616,  holding  legislative  exemption  of  railroad's  prop- 
erty from  State  and  municipal  taxes,  not  violative  of  municipal  charter; 
dissenting  opinion  in  Farris  v.  Vannier,  6  Dak.  191,  3  L.  R.  A.  716,  42! 
N.  W.  33,  majority  holding  exemption  of  real  property  in  unorganized 
counties  valid. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxation. 
NotC)  72  Am.  Dec.  684. 
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Wisconsin  statute,  anthorlslng  conntiet  to  levy  taxes  in  aid  of  railroads 
Is  not  vneonstitational,  tlie  provision  against  taking  priTate  property  for 
public  purposes,  withont  compensation,  applying  to  rigbt  of  eminent  domain, 
not  to  the  taxing  power. 

Approved  in  Kimball  v.  Grantsville  City,  19  Utah,  380,  67  Pac.  4,  up- 
holding right  of  city  to  levy  taxes ;  Ex  parte  Selma  etc.  R.  R.  Co.,  45  Ala. 
731,  6  Ain.  Rep.  730,  holding  all  citizens  of  a  county  bound  by  the  issuance 
of  county  bonds  under  the  authority  of  the  State;  Stewart  v.  Polk  County, 
30  Iowa,  30,  1  Am.  Rep.  254,  holding  county  tax  in  support. of  railroad, 
levied  by  authority  of  legislature,  constitutional;  Davidson  v.  County  of 
Ramsey,  18  Minn.  484,  holding  donation  of  city  bonds  in  aid  of  railroad 
exercise  of  taxing  power  not  of  eminent  domain;  Roberts  v.  Smith,  115 
Mich.  8,  72  N.  W.  1092,  holding  assessment  for  a  public  drain  not  an  exer- 
cise of  power  of  eminent  domain ;  Williams  v.  Nashville,  89  Tenn.  493,  15 
S.  W.  365,  holding  act  extending  corporate  limits,  whereby  municipal  taxes 
were  imposed  on  added  district,  not  a  "taking"  of. property;  Langhome  v. 
Robinson,. 20  Gratt.  668,  holding  act  authorizing  municipal  tax  to  aid  rail- 
road not  exercise  of  right  of  eminent  domain;  dissenting  opinion  in  Han- 
son V.  Vernon,  27  Iowa,  83,  majority  holding  that  taxation  by  county  to 
raise  fund  in  aid  of  railway  was  illegal  taking  of  private  property ;  Matter 
of  Meador,  1  Abb.  327,  Fed.  Cas.  9375,  discussing  extent  of  powers  of  a 
supervisor  of  internal  revenue  to  examine  persons  chargeable  with  a  tax. 

Act  authorizing  a  city  to  aid  in  the  construction  of  a  railroad,  by  invest- 
ing in  its  capital  stock  money  borrowed  on  the  credit  of  the  city,  held  con- 
stitutional; and  the  levying  of  a  tax  for  this  purpose,  by  the  municipal  author- 
ities, held,  as  much  an  exercise  of  the  taxing  power,  as  if  levied  directly  by 
the  State. 

Approved  in  State  v.  Chicago  etc.  R.  R.  Co.,  195  Mo.  238,  93  S.  W.  786, 
Const.  Amend.  1900,  relating  to  levy  of  additional  road  tax,  is  void,  since 
it  exempts  certain  cities;  Mobile  v.  Stonewall  Ins.  Co.,  53  Ala.  583,  hold- 
ing city  empowered  to  tax  shares  of  insurance  company,  doing  business  in 
the  city,  statute  exempting  company  being  unconstitutional;  Stewart  v. 
Polk  County,  30  Iowa,  30,  1  Am.  Rep.  254,  holding  legislature  could  author- 
ize township  to  levy  tax  in  aid  of  railroad;  San  Antonio  v.  Jones,  28  Tex. 
31,  holding  act  authorizing  municipality  to  become  a  stockholder  in  a  rail- 
road constitutional ;  Davidson  v.  County  of  Ramsey,  18  Minn.  484,  holding 
legislature  could  authorize  city  of  St.  Paul  to  give  railroad  its  bonds  as 
a  bonus  for  construction  of  road;  Verdery  v.  Summerville,  82  Ga.  140,  8 
8.  E.  214,  holding  municipal  ordinance  taxing  real  estate  only  void;  State 
V.  Pilsbury,  31  La.  Ann.  16,  holding  constitutional,  prohibition  against  un- 
equal taxation,  applied  to  municipal  tax  on  real  estate  and  slaves ;  Cook  v. 
Auditor-General,  79  Mich.  110,  44  N.  W.  422,  holding  State  had  lien  on 
swamp-lands  for  drainage  taxes  collected  by  township;  Hines  v«  Essex 
County,  45  N.  J.  L.  507,  holding  county,  which  had  issued  bonds,  could  not 
object  to  reduction,  by  State  legislature,  of  the  poll  tax;  Whiting  v.  West 
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Point,  88  Va.  909,  29  Am.  St.  Rep.  753, 15  L.  R.  A.  862,  14  S.  E.  700,  hold- 
ing town  authorized  to  levy  tax  eould  not  exempt  property  from  taxa- 
tion; dissenting  opinion  in  Wells  v.  Cole,  27  Ark.  615,  majority  sustaining 
power  of  legislature  to  make  c(»unty  taxes  payable  in  State  scrip;  dissent- 
ing opinion  in  Hanson  y.  Vernon,  27  Iowa,  82,  majority  hold^g  that  legis- 
lature could  not  authorize  taxation  of  property  of  a  locality  to  raise  fund 
in  aid  of  a  railroad;  dissenting  opinion  in  Daly  v.  Moigan,  69  Md.  483,  16 
Atl.  297,  majority  holding  that  district  annexed  to  Baltimore  could  be  con- 
stitutionally exempted  from  <sity  tax  rate. 

Municipal  aid  to  corporations.    Note,  59  Am.  Dec.  786. 

Constitutionality  of  assessments.    Note,  55  Am.  Dec.  286. 

Taxation  by  a  onif orm  rule  requires  uniformity  in  the  rate  and  in  the 
assessment,  and  must  extend  to  all  property  throughout  the  entire  territory 
to  which  applicahle;  thus,  a  Wisconsin  municipal  tax,  discriminating  in  faTor 
of  personal,  against  real  property,  making  only  the  latter  taxable  to  meet 
Interest  on  railroad  aid  honds,  la  not  uniform,  hut  unconstitntlonal  and  void. 

Approved  in  Board,  etc.  v.  State,  156  Ind.  609,  58  N.  E.  1039,  holding 
void  Acts  1895,  p.  217,  requiring  levy  of  special  tax  in  township  in  which 
county  seat  is  to  be  relocated,  to  provide  funds  for  erection  of  public  build- 
ings ;  Shultise  v.  Town  of  Taloga,  42  Okl.  72, 140  Pac.  1192,  upholding  stat- 
>  ute  providing  for  sx>ecial  assessment  for  sidewalks,  and  that  eost  of  in- 
stallation shall  become  lien  on  property  of  abutting  owners  refusing  to  pay 
their  pro  rata;  Mobile  v.  Stonewall  Ins.  Co.,  53  Ala.  583,  holding  statute 
prescribing  different  rate  of  taxation  for  corporations  than  for  individuals 
unconstitutional;  Verdery  v.  Summerville,  82  Ga.  140,  8  S.  E.  214,  holding 
municipal  ordinance  taxing  real  estate  only  void;  StateV.  Pilsbury,  31  La. 
Ann.  16,  holding  municipal  tax  on  real  estate  and  slaves,  not  uniform,  and 
void ;  Boston  etc.  R.  R.  Co.  v.  State,  60  N.  H.  95,  holding  railroad  tax  not 
assessable  as  a  municipal  tax;  State  v.  United  States  etc.  Express  Co.,  60 
N.  H.  244,  holding  tax  on  express  business,  according  to  miles  of  railroad 
ov^r  which  the  business  done,  thereby  excepting  express  business  not  done 
over  railroads,  unconstitutional;  State  v.  PohUng,  1  Ohio  C.  C.  492,  ad- 
judging void  an  act  allowing  expenditure  of  tax  money  for  purpose  other 
than  that  for  which  it  was  raised;  dissenting  opinion  in  Farris  v.-  Vannici, 
6  Dak.  191,  3  L.  R.  A.  716,  42  N.  »W.  33,  majority  holding  taxation  of  per- 
sonal property  in  unorganized  counties  not  an  invalid  discrimination;  dis- 
senting opinion  in  Daly  v.  Morgan,  69  Md.  483,  16  Atl.  297,  majority  hold- 
ing exemption  of  annexed  district  from  Baltimore  city  tax  rate  not 
unconstitutional ;  dissenting  opinion  in  State  Board  of  Assessors  v.  Central 
R.  R.  Co.,  48  N.  J.  L.  337,  350,  4  Atl.  593,  601,  majority  holding  railway  and 
canal  property  could  be  taxed  as  a  special  class  of  property. 

Distinguished  in  Pine  Grove  v.  Talcott,  19  Wall.  675,  22  L.  Ed.  232,  hold- 
ing rule  of  uniformity  not  violated  by  statute  authorizing  any  county  to 
issue  bonds  in  aid  of  railroad;  Muscatine  v.  Mississippi  Valley  etc.  R.  R. 
Co.,  1  Dill.  542,  Fed.  Cas.  9971,  refusing  to  enjoin  collection  of  a  tax  prop- 


€37      ,  GRIFFING  v.  GIBB.  2  Black,  61^^23 

eriy  assessed,  but  resisted  bec)|ase  corporate  property  omitted  from  taxa- 
tion; New  Orleans  v.  Davidson,  30  La.  Ann.  556,  holding  statute  exempt- 
ing five  hundred  dollars'  vrorth  of  personalty,  and  one  thousand  dollars 
income  of  each  taxpayer  from  taxation,  constitutional. 

Explained  in  Florida  etc.  R.  R.  Co.  v.  Reynolds,  183  U.  S.  479,  46  L.  Ed. 
287.  22  Sup.  Ct.  180,  upholding  Fla.  Laws  1885,  c.  3658,  requiring  controller 
to  assess  taxes  for  1879-81,  upon  such  railroad  property  as  had  escaped 
taxation  for  those  years. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constitu- 
tion.   Note,  60  L.  R.  A.  39. 

Increase  in  proportion  of  tax  or  assessment  as  impairing  vested  rights. 
Note,  8  L.  R.  A.  (N.  S.)  547,  549. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts.  Note, 
40  L.  R.  A.  (N.  S.)  396,  446. 

Miscellaneous.  Cited  in  Sharpleigh  v.  "Surdam,  1  Flipp.  473,  Fed.  Cas. 
12,711,  holding  equity  would  take  jurisdiction  to  determine  validity  of  tax 
title  not  void  on  its  face. 

2  Black,  519^28,  17  X.  Ed.  36^,  aBITFINO  ▼.  aiBB. 

3B1U  for  an  ioJmictiQn  by  the  owner  of  a  waterfront  lot,  alleging  that  his 
rights  are  injuioiisly  affected  by  piling  done  by  the  respondent,  states  on 
its  face  a  case  for  relief,  and  a  general  demurrer  to  the  bill  will  be  overruled. 

Approved  in  Leverich  v.  Mobile,  11^  Fed.  181,  granting  injunction 
against  city  to  restrain  invasion  of  property  rights  of  ovraers  of  wharves, 
by  adoption  of  ordinance  prohibiting  chai^ng  of  .wharfage  for  their  use; 
Watkins  v.  Childs,  80  Vt.  107,  11  Ann.  Oas.  1123,  66  Atl.  808,  in  equitable 
proeeediug  to  determine  disputed  boundaries,  a  demurrer  to  allegation  that 
defendant  removed  certain  stakes  admitted  the  fact;  Hart  v.  Buckner,  54 
Fed.  931,  6  C.  C.  A.  1,  holding  owner  of  lot  abutting  on  public  street  en- 
titled to  have  unauthorized  obstruction  by  electric  railway  restrained; 
American  Steel  etc.  Co.  v.  Wire-Drawers  etc.  Unions,  90  Fed.  613,  enjoin- 
ing strikers  from  interfering  with  access  to  complainant's  shops;  Logan  v. 
*  Clough,  2  Colo.  328,  overruling  general  demurrer  to  bill  alleging  title,  and 
praying  for  injunction  against  probate  sale;  Jones  v.  Florida  etc.  R.  R< 
Co.,  41  Fed.  72,  granting  an  injunction  to  holder  of  claim  under  considera- 
tion in  land  office,  on  inartificial  bill,  against  taking  land  without  condem- 
nation; Payne  v.  Kansas  etc.  Ry.  Co.,  46  Fed.  564,  enjoining  grading  work 
for  bridge-building  purposes,  at  suit  of  owner,  alleging  probable  damage; 
Logan  V.  Clough,  2  Colo.  326,  holding  that  allegation  of  seizin  in  fee  makes 
allegations  of  predecessor's  title  unnecessary. 

On  a  general  demurrer  to  a  bill,  stating  on  its  face  a  case  for  relief, 
Supreme  Court  will  not  Judicially  notice  statutes  of  California  relating  to  San 
Frandjwo  harbor* 
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Approved  in  People  v.  Michigan  Cent.  R.  Co.,  145  Mich.  149,  155,  108 
N.  W.  775,  777,  denying  right  of  court  to  take  judicial  notice,  on  consider- 
ing demurrer  to  information  to  collect  taxes,  of  reports  of  company* 

Judicial  notice  of  laws.    Note,  11  Am.  Dec.  781. 
Judicial  notice.    Note,  89  Am.  Dec.  676,  680. 

2  Black,  524-682,  17  L.  Ed.  369,  BBONSON  ▼.  LA  OBOSSE  ft  M.  B.  B.  CO. 

Mortgagee  of  part  of  a  railroad  is  not  necessarily  a  party  in  a  f  oredosnre 
suit  by  the  mortgagee  of  another  part  of  the  road. 

Approved  in  Kirby  v.  Runals,  140  111.  296,  29  N.  E.  699,  holding  owners 
of  equity  of  redemption  had  no  right  to  take  part  in  controversy  over  pro- 
ceeds of  foreclosure. 

Distinguished  in  Qest  v.  Packwood,  14  Sawy.  146,  39  Fed.  536,  holding 
plaintiff  in  a  State  court  foreclosure  decree  may  intervene  in  proceedings 

in  Federal  court  to  foreclose  prior  lien  on  same  property. 

* 

General  creditor  cannot  intervene  in  a  foreclosnre  proceeding  between 
the  debtor  and  the  lien  creditor,  on  the  ground  of  fraud,  in  opposition  to  a 
stipulation  as  to  the  amount  of  the  decree. 

Approved  in  Farmers'  Loan  &  Trust  Co.  v.  Louisville  etc.  Ry.  Co.,  103 
Fed.  118,  holding  railroad  foreclosure  decree  cannot  be  impeached  merely 
because  of  prior  agreement  between  bondholders  and  railroad  officers  to 
form  reorganized  company  and  purchase  property  at  sale;  Louisville  Trust 
Co.  V.  Louisville  etc.  Ry.  Co.,  84  Fed.  541,  28  C.  C.  A.  202,  refusing  holder 
of  guaranteed  bonds  leave  to  intervene  in  foreclosure  against  guarantor; 
Kansas  etc.  R.  R.  Co.  v.  Fitzgerald,  33  Neb.  142,  49  N.  W.  1101,  refusing 
creditor  intervention  in  action  against  debtor  by  third  person  for  account- 
ing; Herring  v.  New  York  etc.  R.  R.  Co.,  105  N.  Y.  370,  12  N.  E.  773,  hold- 
ing unsecured  creditors  not  proper  parties  to  foreclosure  suit  against  debtor 
railroad  corporation. 

Intervention  in  Federal  Courts.    Note,  Ann.  Gas.  1913D,  1042. 

Right  of  contract  creditors  to  intervene  in  equity.    Not^,  8  Ann.  Oas. 
1091. 

Foreclosure  decree  is  a  final,  appealable  decree. 

Approved  in  Morgan  v.  Thompson,  124  Fed.  205,  59  C.  C.  A.  672,  hold- 
ing judgment  of  United  States  Court  of  Appeals  in  Indian  Territory,  re- 
versing and  remanding  for  further  proceedings,  is  not  decree  appealable  to 
United  States  Circuit  Court  of  Appeals;  East  Coast  Cedar  Co.  v.  People's 
Bank,  111  Fed.  449,  49  C.  C.  A.  422,  holding  partition  decree  determining 
sole  issue  in  controversy  and  ordering  sale  and  leaving  distribution  of  pro- 
ceeds as  only  thing  remaining  to  be  done  is  final  and  appealahle;  French 
V.  Shoemaker,  12  Wall.  98,  20  L.  £d.  271,  holding  decree  in  injunction  suit, 
finding  "that  equity  of  the  case  is  with  complainant,"  though  not  in  terms 
dismissing  cross-bill,  final  and  appealable;  Marin  v.  Lalley,  17  Wall.  17, 
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21  L.  Ed.  696,  holding  Louisiana  order  of  seizure  and  sale  called  "execu- 
tory process'*  appealable;  Bostwiek  y.  Brinkerhoff,  106  U.  S.  4,  27  L.  Ed. 
74, 1  Sup.  Ct.  16,  holding  State  court  judgment  of  reversal  not  appealable 
as  final;  Brush  Electric  Co.  y.  Electric  Imp*  Co.,  51  Fed.  561,  2  C.  C.  A. 
373,  holding  order  denying  patentee's  motion  to  be  dismissed  from  suit  for 
infringement  by  licensee  appealable;  Standley  y.  Roberts,  59  Fed.  840,  8 
C.  C.  A.  305,  holding  order  dismissing  interpleaders  from  suit,  and  refus- 
ing to  restrain  enforcement  by  them  of  a  judgment,  appealable ;  Salmon  y. 
Mills,  66  Fed.  33,  13  C.  C.  A.  372,  holding  order  dissolving  attachment, 
made  after  judgment  in  plaintiff's  favor,  appealable ;  Bissell  Carpet  Sweeper 
Co.  V.  Goshen  Sweeper  Co.,  72  Fed.  551,  19  C.  C.  A.  26,  holding  order  dis- 
solving perpetual  injunction  pro  tanto  an  appealable  decree ;  Andrews  v. 
National  Foundry  etc.  Works,  73  Fed.  518,  19  C.  C.  A.  648,  holding  decree 
on  creditor's  bill  fixing  amounts  due  and  priority  of  liens,  appealable; 
Chase  v.  Driver,  92  Fed.  784,  34  C.  C.  A.  668,  holding  decree  ordering  judi- 
cial sale  and  confirmation  final,  and  not  reviewable  on  the  accounting ;  Rust 
V.  United  Water- Works  Co.,  70  Fed.  132,  17  C.  C.  A.  16,  holding  order 
denying  receiver's  petition  to  open  judgment  against  corporation  appeal- 
able; Jones  y.  Wilson,  54  Ala.  54,  holding  decree  overruling  demurrer  to 
bill  to  set  aside  sale  under  deed  of  trust,  and  ordering  accounting  of  rents 
and  profits,  appealable ;  Ex  parte  Branch,  63  Ala.  386^  holding  confirmation 
of  foreclosure  sale  merely  enforcement  of  a  final  decree,  which  could  be 
made  out  of  term  time ;  Kirby  v.  Runals,  140  111.  296,  29  N.  E.  699,  holding 
foreclosure  decree  final,  and  owners  of  equity  of  redemption  no  right  to 
appear  in  controversy  over  distribution  of  proceeds;  Cary  v.  Richardson, 
36  La.  Ann.  508,  holding  decree  dissolving  partnership  and  ordering  ac- 
counting appealable ;  Smith  v.  Valentine,  19  Minn.  455,  sustaining  validity 
of  foreclosure  where  papers  in  suit  were  lost;  Akerley  v.  Vilas,  24  Wis. 
177,  1  Am.  Bep.  176,  holding  order  of  State  court  transferring  cause  to 
Federal  court  appealable. 

Distinguished  in  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  431,  27  L.  Ed.  288, 
1  Sup.  Ct.  416,  holding  decree  declaring  complainant  holder  of  mortgage 
and  ordering  reference  to  ascertain  amount  due  not  appealable;  Gunn  v. 
Black,  60  Fed.  160,  8  C.  C.  A.  542,  holding  order  directing  commissioner  to 
select  lands  to  satisfy  decree  and  to  report  to  court  not  appealable;  Bur- 
lington etc.  Ry.  Co.  v.  Simmons,  123  U.  S.  55,  81  L.  Ed.  74,  8  Sup.  Ct.  69, 
holding  decree  determining  rights  under  mortgages  and  continuing  cause 
until  report  of  referee  as  to  amounts  due  not  final;  Keystone  Iron  Co.  v. 
Martin,  132  U.  S.  93,  97,  38  L.  Ed.  276,  277,  10  Sup.  Ct.  33,  34,  holding  de- 
cree enjoining  defendant  from  taking  ore  from  plaintiff's  land  and  order- 
ing accounting  of  ore  taken  not  appealable;  McGourkey  v.  Toledo  etc.  Ry. 
Co.,  146  U.  S.  545,  36  L.  Ed.  1083,  13  Sup.  Ct.  172,  holding  decree  ordering 
delivery  of  rolling-stock  to  intervener  in  foreclosure  suit,  he  claiming  title, 
not  final  or  appealable. 

Practicft  of  filing  a  cross-bin  after  tlie  original  suit  has  been  heard  and 
its  merits  passed  upon  is  not  approved. 
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Approved  in  Huff  v.  Bidwell,  151  Fed.  566,  81  C.  C.  A.  43,  snstaining  re- 
fusal to  permit  filing  of  cost  bill  in  cause  pending  for  several  jears  after 
it  had'Been  heard.  ^ 

Distinguished  in  Dowagiac  ]^(fg.  Co.  v.  McSherry  Mfg.  Co.,  156  Fed.  630, 
84  C.  C.  A.  38,  court  may  entertain  bill  to  impeach  decree  for  fraud  though 
appeal  from  decree  is  pending. 

2  Black,  5S2-635,  17  L.  Ed.  356,  SUBflNEB  v.  HIOKa 

Assignment  for  benefit  of  creditors,  aatborlzlng  trustee  to  sell  ''on  such 
terms  and  conditions  as  In  his  judgment  may  appear  best  and  most  for  the 
Interest  of  the  parties  concerned,"  is  fraudulent  and  void,  under  Wisconsin  law. 

Approved  in  Schoolfield  v.  Johnson,  ^3  McCrary,  652,  11  Fed.  298,  hold- 
ing assignment  authorizing  assignee  to  sell  property  in  a  manner  not  pro- 
vided by  Arkansas  statute  void;  Jaffray  v.  MdGrehee,  107  U.  S.  365,  27 
X.  Ed.  496,  2  Sup.  Ct.  370,  ruling  similarly  as  in  main  case  on  similar  as- 
signment; Bens  V.  Shaughnessy,  2  Utah,  500,  holding  assignment  author- 
izing sale  on  terms  to  be  agreed  upon  by  trustee  and  creditors  void,  as 
authorizing  sale  on  credit. 

Distinguished  in  Morrison  v.  Shuster,  1  Mackey  (D.  C),  200,  mere  silence 
of  purchaser  as  to  his  financial  position  at  time  of  sale  is  not  enough  to 
'    rescind  sale  for  fraud. 

Validity  of  assignment  for  benefit  of  creditors  when  assignee  has 
power  to  sell  on  credit.    Note,  60  Am.  Dec.  195,  407. 

Supreme  court  is  governed  by  Wisconsin  Supreme  Court's  construction  of 
local  statute  on  fraudulent  conveyances. 

Approved  in  Robinson  etc.  Co.  v.  Belt,  187  U.  S.  46,  47  L.  Ed.  68,  23  Sup. 
Ct.  18,  holding  Indian  Territory  courts  must  respect  Arkansas  decisions 
interpreting  statute  which  it  adopted  by  act  of  Congress;  Fairfield  v. 
County  of  Gallatin,  100  U.  S.  52,  25  L.  Ed.  546,  following  State  court's 
construction  of 'section  of  Iowa  Constitution  concerning  county  or  muni- 
cipal subsidizing  of  railroads ;  Ja&ray  v.  McGehee,  107  U.  S.  366,  27  L.  Bd. 
496,  2  Sup.  Ct.  370,  following  Arkansas  courts'  construction  of  statute  on 
assignments ;  New  Orleans  Water- Works  v.  Southern  Brewing  Co.,  36  Fed. 
834,  following  State  courts'  construction  of  Louisiana  water  company's 
rights,  a  decision  of  the  Supreme  Court  to  the  contrary  notwithstanding; 
Marbury  v.  Kentucky  etc.  Land  Co.,  62  Fed.  356,  10  C.  C.  A.  393,  distrib- 
uting insolvent  corporation's  estate  in  accordance  with  Kentucky  statute 
for  distribution  of  estates  of  insolvent  decedents ;  First  Nat.  Bank  v.  Glass, 
79  Fed.  708,  25  C.  C.  A.  151,  following  Kansas  courts'  construction  of  stat- 
ute on  homestead  exemption;  Union  Pac.  Ry.  Co.  v.  Reed,  80  Fed.  239,  25 
C.  C.  A.  389,  following  decisions  of  Nebraska  courts  on  statutes  providing 
for  certificates  of  acknowledgments  of  deeds;  Union  Bank  v.  Kansas  City 
Bank,  136  U.  S.  235,  34  L.  Ed.  345,  10^  Sup.  Ct.  1017,  following  Missouri 
decisions  sustaining  partner's  mortgage  to  secure  particular  partnership 


641  WRIGHT  v.  BALES.  2  Black,  535-^38 

debts  before  as8ig:nment ;  South  Branch  Lumber  Co.  y.  Ott,  142  U.  S.  628, 
S5  L.  Ed.  1138, 12  Sup.  Ct.  320,  following  Iowa  decisions  permitting  partial 
assignments  with  preferences  under  local  statute ;  May  v.  Tenny,  148  U.  S. 
64,  87  L.  Ed.  370, 13  Sup.  Ct.  493,  holding  in  accordance  with  Colorado  law 
that  chattel  mortgage  of  stock  of  goods  was  not  a  general  assignment,  but 
void;  Bacon  V.  Northwestern  Life  Ins.  Co.;  131  U.  S.  265,  33  L.  Ed.  131,  9 
Sup.  Ct.  790,  ruling  with  Supreme  Court  of  Michigan  that  immaterial  de- 
fects in  advertisement  of  foreclosure  sale  would  not  defeat  purchaser's 
title;  dissenting  opinion  in  Ottenberg  v.  Corner,  76  Fed.  269,  34  L.  R.  A. 
624i  22  C.  C.  A.  163,  majority  sustaining  validity  of  chattel  mortgage  made 
in  £[ansas  two  hours  before  assignment  for  creditors. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts.  Note, 
40  L.  B.  A.  (N.  S.)  420. 

Where  a  void  assignment  for  benefit  of  creditors  is  corrected  by  a  valid 
assignment,  no  creditor  having  acquired  a  lien  on  tlie  property,  the  latter 
assignment  is  good. 

Approved  in  Jones  v.  Ouaranty  &  Indemnity  Co.,  101  9.  S.  627,  25  L.  Ed. 
1035,  holding  mortgage  for  future  advances  validated  by  subsequent  con- 
sideration ;  Rumeiy  v.  McCuUogh,  54  Wis.  569,  12  N.  W.  67,  holding  that 
partnership  assignment  with  defective  justification  of  sureties  could  be 
validated  by  subsequent  assignment  of  one  partner. 

2  Black,  &3&-588,  17  L.  Ed.  264,  WEIGHT  T.  BAXiBS.  ^ 

State  statutes  respecting  evidence  in  cases  at  common  law  are  obligatory 
upon  the  FMeral  courts.  If  a  witness  is  competent  under  State  law,  he  must 
be  so  deemed  in  Federal  court  sitting  in  the  State. 

Approved  in  Ryan  v.  Bindley,  1  Wall,  68,  17  L.  Ed.  560,  holding  rejec- 
tion of  defendant  as  witness  in  Ohio  case  reversible  error;  Connecticut 
Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  255,  28  L.  Ed.  710,  5  Sup.  Ct. 
122,  holding  New  York  statute  prohibiting  physicians  from  disclosing  in* 
formation* acquired  in  professional  capacity  binding  on  Federal  court; 
CampbeU  v.  Haverhill,  155  U.  S.  617,  39  L.  Ed.  283,  15  Sup.  Ct.  220,  hold- 
ing Massachusetts  statute  of  limitations  applicable  to  action  for  infringe* 
ment  of  patent ;  Merrill  v.  Portland,  4  Cliff.  144,  Fed.  Cas.  9470,  refusing 
traveler  damages  against  town  for  injury  caused  by  awning,  in  accordance 
with  Maine  decisions ;  Gravelle  v.  Minnesota  etc.  Ry.  Co.,  3  McCraiy,  386, 
16  Fed.  436,  admitting  deposition,  admissible  in  State  court  as  having  been 
taken  in  prior  action,  in  second  suit,  removed  to  Federal  court. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Kendall,  167  Fed.  66,  16  Ann. 
Gas.  560,  93  C.  C.  A.  422,  power  to  compel  plaintiff  in  personal  injury  ac- 
^tion  to  submit  to  surgical  examination  is  rule  of  practice  and  not  of  evi- 
dence, and  State  statute  with  reference  thereto  is  not  binding  on  Federal 
court;  Potter  v.  Third  National  Bank,  102  U.  S.  165,  20  L.  Ed  112,  hold- 
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ing  party  interested  in  actiot  against  executor  conldy  under  provision  of 
Federal  statutes,  testify  as  to  conversation  with  deceased ;  Loring  v.  Marsh, 
2  Cliff.  319|  Fed.  Gas.  8514,  refusing  to  continue  cause  to  await  decision 
of  State  court  on  question  of  local  law  involved  in  prior  suit  between  same 
parties;  Union  Pac.  Ry.  Co.  v.  Yates,  79  Fed.  588,  40  L.  B.  A.  559,  25 
C.  C.  A.  103,  holding  Iowa  decisions  construing  common-law  rules  of  evi- 
dence not  obligatory,  and  medical  books  inadmissible  in  damage  suit. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note» 
40  L.  R.  A.  (N.  S.)  449. 

2  Black,  639-541,  17  L.  Ed.  849,  OOtLVIE  T.  KNOX  INB.  CO. 

Decree  In  favor  of  corporate  creditors  directing  distribution,  before  cor- 
porate funds  were  collected,  among  complainants  and  otber  creditors  who 
became  parties  after  amount  due  original  complalaants  was  ascertained,  and 
appointing  a  master  to  st^  an  account  and  report,  is  premature,  and  not 
final  or  appealable.  * 

Approved  in  Norton  v.  Hood,  12  Fed.  766,  holding  decree  refusing  to  en- 
join execution  of  process  not  appealable;  Putnam  v.  New  Albany,  4  Biss« 
371,  Fed.  Cas.  11,481,  as  precedent  for  Federal  jurisdiction  in  that  case. 

Distinguished  in  Ex  parte  Cutting,  94  U.  S.  21,  24  L.  Ed.  51,  holding  that 
an  intervener  must  establish  that  he  has  been  recognized  as  a  party  before 
he  can  enforce  his  right  to  appeal;  Cary  v.  Richardson,  35  La.  Ann.  508, 
holding  decree  dissolving  partnership  and  ordering  account  appealable. 

Power  of  courts  to  compel  payment  of  subscriptions,  and  levy  and 
payment  of  assessments  at  suit  of  creditors  of  insolvent  corpora- 
tions.   Note,  100  Am.  Dec.  558. 

I 
2  Black,  541-544,  17  L.  Ed.  281,  OAIJ.AN  ▼.  MAT. 

Order  directing  proceoa  to  issue  to  put  a  purchaser  at  a  Judicial  sale  in 
possession  is  not  a  final,  appealable  order. 

Approved  in  Gunn  v.  Black,  60  Fed.  161,  8  C.  C.  A.  542,  holding  order 
directing  commissioner  to  select  lands  to  satisfy  decree  and  to  report  to 
court  not  appealable. 

Distinguished  in  Stroheim  v.  Deimel,  77  Fed.  804,  23  C.  C.  A.  467,  hold- 
ing order  of  discharge  of  imprisoned  debtor  appealable. 

Allocatur  of  a  Judge  of  the  Supreme  Court  allowing  an  appeal  la  not  con- 
clusive of  the  validity  of  the  ap^eaL 

Approved  in  Attorney  General  v.  Barbour,  121  Mass.  573,  dismissing 
appeal,  allowed  by  a  single  justice,  because  taken  after  statutoiy  time; 
Capehart  v.  Logan,  20  Minn.  448,  holding  District  Court,  on  appeal,  has 
jurisdiction  to  dismiss  a|^eal  allowed  by  probate  judge;  United  States  v. 
Emholt,  105  U.  S.  416,  26  L.  Ed.  1078,  dismissing  hearing  on  certificate  of 
division  of  opinion  between  trial  district  judge  and  circuit  justice  on 


643  NOTES  ON  U,  S.  REPORTS.  2  Black,  544-653 

appeal;  Northwestern  Union  Packet  Co.  ▼.  Home  Ins.  Co.,  154  U.  S.  588, 
20  L.  Ed.  463,  14  Sup.  Ct.  1168,  holding  writ  of  error  to  State  court  most 
be  allowed  either  by  justice  of  Supreme  Court  or  by  judge  of  the  State 
court. 

2  Black,  544-645,  17  Ii.  Sd.  333,  WBIOHT  v.  SILL. 

>  QnaetionB  repeatedly  before  the  court  and  uniformly  decided  In  the  same 
way  will  not  he  re-examined,  whatever  differences  of  opinion  may  have  existed 
originally  In  the  Supreme  Court. 

Approved  in  Middleton  v.  Parke,  3  App.  D.  C.  158,  upholding  course  of 
procedure  with  reference  to  mortgage  of  infant's  real  estate  in  Orphan's 
Court  long  followed  and  acted  upon;  dissenting  opinion  in  Rush  v.  Buck- 
ley, 100  Me.  340,  70  L.  R.  A.  464,  61  Atl.  782,  majority  holding  municipal 
judge  issuing  warrant  and  trying  case  under  void  ordinance  not  liable  for 
false  imprisonment;  Hombs  v.  Corbin,  34  Mo.  App.  397,  sustaining  opin- 
ion rendered  on  first  appeal,  though  overruled  by  State  Supreme  Court; 
Cherry  v.  Kansas  City  etc.  Ry.  Co.,  61  Mo.  App.  308,  holding  questions  de- 
termined on  first  appeal  res  judicata;  Northern  Pacific  Ry.  Co.  v.  Barnes, 
2  N.  D.  339,  51  N.  W.  393,  refusing  to  re-examine  question  of  power  to 
classify  corporations  for  taxation  and  to  accept  percentage  of  receipts  in 
lieu  of  taxes ;  dissenting  opinion  in  State  v.  Aiken,  42  S.  C.  255,  26  L.  R.  A. 
360,  20  S.  E.  234,  majority  overruling  State  decisions  on  State  dispensary 
acts. 

2   Black,   545-563,   17  L.  Ed.   333,  PABXEB  T.   WINNIPISEOOEE   LAKE 
OOTTOK  ETC.  00. 

Federal  courts  In  equity  haye  no  Jurisdiction  where  complainant  has  remedy 
at  law,  as  the  respondent  has  a  constitutional  right  to  a  jury  trial;  and  the  ob- 
jection wlU  he  enforced,  when  noticed,  by  the  court  sua  sponte. 

Approved  in  Garzot  v.  Rios  De  Rubio,  209  U.  S.  297,  62  L.  Ed  800,  28 
Sup.  Ct.  548,  denying  jurisdiction  in  equity  of  District  Court  of  United 
States  for  Porto  Rico  to  set  aside  an  agreement  of  liquidation  of  commu- 
nity existing  between  husband  and  wife ;  Minnesota  v.  Northern  Securities 
Co.,  184  U.  S.  235,  46  L.  Ed.  516,  22  Sup.  Ct.  322,  holding  biU  by  State 
against  corporation  of  another  State  to  enjoin  it,  its  ofQcers  and  stockhold- 
ers from  interfering  with  management  of  domestic  corporations,  is  one  to 
which  domestic  CQrporations  are  necessary  parties;  Kansas  City  Southern 
Ry.  Co.  V.  Quigley,  181  Fed.  196,  denying  Federal  equity  jurisdiction  by 
railroad  over  suit  to  enjoin  prosecution  of  actions  to  prevent  railroad  from 
removing  railroad-shops ;  Warmath  v.  0  'Daniel,,  159  Fed.  89,  16  L.  B.  A. 
(N.  S.)  414,  86  C.  C.  A.  277,  denying  right  to  proceed  in  equity  to  recover 
fraudulent  preferences  in  bankruptcy  proceedings;  Miller  v.  Steele,  153 
Fed.  719,  82  C.  C.  A.  572,  upholding,  as  action  at  law,  suit  against  legatee 
for  a  money  judgment  where  no  discovery  or  accounting  prayed  for ;  Kane 
T.  Luckman,  131  Fed.  618,  621,  denying  specific  performance  of  contract 
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for  sale  to  plaintiff  of  certain  cows  at  fixed  price  where  they  are  not  shown 
to  have  distinctive  value ;  Hagge  v.  Kansas  City  St.  Ry.  Co.,  104  Fed.  394, 
refusing  to  enjoin  maintenance  of  nuisance  by  obstructing  stream  and 
causing  it  to  overflow  lands  of  complainant  where  remedy  by  action  for 
damages  was  adequate;  Nome-Snook  Co.  v.  Simpson,  1  Alaska,  589,  court 
may  of  own  motion  dismiss  suit  by  adverse  applicant  for  mining  patent 
where  notice  of  application  in  land  office  was  fatally  defective;  Allen  v. 
Myers,  1  Alaska,  117,  denying  jurisdiction  over  suit  to  quiet  title  after 
applicant  for  patent  has  initiated  proceedings  in  land  office  under  Rev. 
Stats.,  §§  2325,  2326;  Lockhart  v.  Leeds,  10  N.  M.  598,  63  Pac.  52,  deter- 
mining insufficiency  of  bill  seeking  to  decree  void  certain  mineral  location, 
alleged  to  have  been  made  in  fraud  of  partnership  agreement;  Smith  v. 
Board  of  Commrs.,  26  Okl.  825, 110  Pac.  672,  denying  right  to  enjoin  board 
of  county  commissioners  to  let  contract  for  building  bridge  where  order 
could  be  appealed  from;  Glenn  v.  West,  103  Va.  524,  49  S.  E.  672,  holder 
of  mere  equitable  title  out  of  possession  cannot  maintain  bill  to  quiet 
against  possessor  claiming  under  tax  title,  between  whom  and  himself  no 
privity  exists;  dissenting  opinion  in  Barnes  v.  Newton,  5  Okl.  460,  49  Pao- 
1081,  majority  holding  successful  party  in  contest  before  land  department 
may  enjoin  antagonist  from  further  interference  or  occupancy  of  premises ; 
Wright  V.  Ellison,  1  Wall.  22,  17  L.  Ed.  567,  refusing  one  who  recovered  a 
fund  an  equitable  lien  thereon,  for  his  services ;  Phoenix  Mut.  Life  Ins.  Co. 
V.  Bailey,  13  Wall.  621,  20  L.  Ed.  502,  applying  same  principle  in  courts  of 
District  of  Columbia;  Killian  v.  Ebbinghaus,  110  U.  S.  573,  574,  28  L.  Ed, 
248,  4  Sup.  Ct.  235,  dismissing  bill  to  establish  trust  in  land  amounting^ 
to  a  suit  in  ejectment ;  Fussell  v.  Gregg,  113  U.  S.  555,  28  L.  Ed.  995,  5  Sup. 
Ct.  634,  refusing  owner  of  equitable  title  equitable  relief  in  obtaining  pos- 
session and  requiring  that  legal  title  be  acquired  and  legal  remedy  sought ; 
Berry  v.  Ginaca,  5  Fed.  482,  dismissing  bill  to  establish  vendor's  lien 
against  purchasers  at  an  execution  sale  on  judgments  against  vendees; 
Curry  v.  McCauley,  11  Fed.  370,  Fed.  Cas.  3496a,  dismissing  bill  fbr  ronts 
and  profits  of  premises  occupied  by  respondent,  though  action  at  law 
barred;  Hausmeister  v.  Porter,  10  Sawy.  282,  21  Fed.  356,  refusing  to  en- 
join application  of  treasury  fund  to  other  purposes  than  pa3rment  of  bonds, 
where  mandamus  would  lie  to  pay  bonds;  Walker  v.  Brown,  58  Fed.  25,  dis- 
missing bill  to  subject  bonds,  left  as  security  for  creditor's  future  debts, 
in  hands  of  debtor,  to  creditor's  debt,  for  want  of  equity ;  Toungblood  v. 
Youngblpod,  54  Ala.  488,  refusing  a  debtor  equitable  relief  for  overpay- 
ments induced  through  fraud;  Wood  v.  Bangs,  1  Dak.  189,  46  N.  W.  689, 
refusing  to  enjoin  collection  of  county  warrants  issued  by  commissioners 
to  contractors  for  work  done  where  decision  in  letting  of  contract  was 
api)ealable  at  law;  State  v.  Crawford,  28  Kan.  739,  42  Am.  Rep.  191,  re- 
fusing to  enjoin  continuance  of  saloon,  unlawful  under  statute;  Jones  v. 
Newhall,  115  Mass.  252,  15  Am.  Rep.  106,  refusing  specific  performance 
where  action  for  purchase  money  would  furnish  adequate  remedy;  Teft  v. 
Stewart,  31  Mich.  372,  holding  bill  praying  substantially  for  damages  for 


r 


945       PARKER  V.  WINNIPISEOGEE  LAKE  ETC.  CO.    2  Black,  645-553 

fraudulent  combination  to  procure  complainant's  land,  stated  case  at  law, 
not  in  equity ;  Allen  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  662,  35  L.  Ed. 
805, 11  Sup.  Ct.  683,  refusing  to  enjoin  collection  of  unconstitutional  taxes ; 
Mirkil  v.  Morgan,  134  Pa.  St.  155,  19  Atl.  628,  refusing  to  enjoin  percola- 
tion into  plaintiff's  cellar  of  water  from  defendant's  premises,  occasioned 
hj  natural  causes;  Graveley  v.  Graveley,  84  Va.  150,^4  S.  E.  220,  holding 
bill  in  equity,  showing  case  at  law,  should  be  dismissed,  though  no  appear- 
ance entered  for  defendant;  Smith  v.  Cincinnati  etc.  R.  R.  Co.,  22  Fed. 
Cas.  484,  dismissing  bill  in  equity  pra3ring  for  discovery,  and  for  damages 
for  breach  of  contract ;  Lehigh  Zinc  etc.  Co.  v.  Trotter,  43  N.  J.  Eq.  204, 
10  Atl.  614,  retaining  jurisdiction  where  objection  to  nature  of  relief  was 
not  raised  until  after  testimony  on  the  merits. 

Distinguished  in  Sullivan  v.  Portland  etc.  R.  R.  Co.,  94  U.  S.  811,  24 
L.  Ed.  326,  refusing  holders  of  certificate  of  preferred  stock  of  an  insol- 
vent corporation  relief  because  of  laches;  Oelrichs  v.  Spain,  15  Wall.  228, 
21  L.  Ed.  44,  taking  equitable  jurisdiction  where  an  equitable  proceeding 
would  be  necessary  to  settle  rights  to  proceeds  of  an  action  at  law;  Tyler 
V.  Magwire,  17  Wall.  285,  21  L.  Ed.  584,  holding  that  after  cause  is  re- 
manded to  State  court  for  final  judgment,  State  court  cannot  deny  juris- 
diction of  Supreme  Court  because  action  properly  triable  at  law;  Sill  v. 
Solberg,  10  Biss.  255,  6  Fed.  470,  sustaining  bill  in  equity  against  indorser, 
on  fraudulent  appropriation  of  bankrupt's  assets  to  discharge  note ;  Culver 
V.  Rodgers,  33  Ohio  St.  544,  holding  objection  that  action  to  enjoin  con- 
tinued trespasses  was  not  one  for  equitable  relief  came  too.  late,  where  first 
raised  in  Supreme  Court  after  trial  in  two  lower  courts;  Phipps  v.  Kelly, 
12  Or.  216,  6  Pac.  709,  retaining  equitable  jurisdiction  to  charge  wife  with 
family  expenses,  where  subsequent  legislation  created  legal  liability  in 
married  women. 

Right  to  jury  trial  as  to  existence  of  and  damages  for  nuisance.    Note, 
3  Ann.  Cas.  1043. 

Equity  will  relieve  ai^alnst  a  nuisance  only  in  cases  of  necessity  where 
complainant's  right  is  clear.  Mere  diminution  of  the  value  of  property  is 
not  sufllcient,  especially  where  the  injunction  will  work  great  injury. 

Approved  in  Consolidated  Canal  Co.  v.  Mesa  Canal  Co.,  177  U.  S.  302, 
44  L.  Ed.  779,  20  Sup.  Ct.  630,  refusing  to  restrain  dam  erected  by  canal 
owner,  which  raises  water  in  canal  so  as  to  destroy  water-power  which 
another  party  has  created  by  raising  one  section  of  canal,  under  contract 
with  owner,  permitting  such  raising,  but  not  making  provision  for  creation 
of  water-power;  Cubbins  v.  Mississippi  River  Com.,  204  Fed.  307,  sustain- 
ing demurrer  to  bill  to  restrain  maintenance  of  levee  on  ground  that  remedy 
was  at  law;  Goldfield  Consol.  Mines  Co.  v.  Richardson,  194  Fed.  202,  sus- 
taining injunction  to  prevent  continued  purchase  of  ore  from  *'high 
graders'';  Bliss  v.  Washoe  Copper  Co.,  186  Fed.  827,  109  C.  C.  A.  133 
(afifirming  167  Fed.  365),  refusing  to  enjoin  operation  of  smelter  on  ground 
ot  comparative  injuries;  McCarthy  v.  Bunker  Hill  &  Sullivan  Min.  etc.  Co., 
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164  Fed.  941,  92  C.  C.  A.  259,  sustaining  refusal  to  grant  injunction  to- 
close  mine  and  mills  on  grounds  of  comparative  injuries;  Silver  &  Co.  v. 
J.  P.  Eustis  Mf^.  Co.,  130  Fed.  349,  denying  injunction  against  infringement 
of  patent  where  ^  defendant  denies  infringement  and  states  he  has  aban- 
doned sale  of  article  and  will  not  further  infringe;  Sampson  &  Murdock 
Co.  V.  Seaver-Raford^Co.,  129  Fed.  772,  refusing  preliminary  injunction  to 
restrain  publication  of  infringing  city  directory  where  its  sale  would  not 
interfere  greatly  with  sale  of  complainant's;  Leverich  v.  Mobile,  110  Fed. 
181,  granting  injunction  to  prevent  invasion  by  city  of  property  rights  of 
owners  of  wharves,  by  adoption  of  ordinance  prohibiting  charging   of 
wharfage  for  their  use;  Hulbert  v.  California  Portland  Cement  Co.,  161 
Cal.  253,  38  L.  B.  A.  (N.  8.)  436,  118  Pac.  934,  refusing  to  stay  injunctive 
order  pending  appeal  upon  ground  of  balance  of  equities;  Oppenheimer  v. 
Philadelphia  etc.  R.  Co.,  39  App.  D.  C.  264,  allowing  injunctive  relief  to 
abutting  property  owners  against  building  of  railroad  bridge  when  prop- 
erty would  be  damaged  by  cinders  and  jarring  due  to  operation  of  trains 
thereon;  Johnson  v.  Baltimore  etc.  R.  Co.,  4  App.  D.  C.  503,  denying  right 
to  enjoin  railroad  company  from  use  of  public  reservation  in  front  of 
complainant's  property  and  abate  tracks  thereon  as  a  nuisance  under  facts 
stated;  American  Plate  Glass  Co.  v.  Nicoson,  34  Ind.  App.  654,  73  N.  E. 
629,  holding  insufficient  petition  to  enjoin  obstruction  of  stream  causing 
water  to  back  up  and  flood  complainant's  premises;  Barbee  v.  Shannon, 
1  Ind.  Ter.  215,  40  S.  W.  584,  589,  reversing  judgment  denying  injunc- 
tion where  defendants  placed  fence  across  plaintiff's  land  and  threatened 
to  exclude  plaintiff's  lessees  therefrom;  Chessman  v.  Hale,  31  Mont.  589, 
79  Pac.  257,  in  action  for  damages  for  maintenance  of  nuisance  by  pollu- 
tion of  water,  plaintiff  entitled  to  jury  though  he  also  asks  for  injunction; 
West  &  Sevems  v.  Ponea  City  Milling  Co.,  14  Okl.  650,  79  Pac.  102,  re- 
fusing to  restrain  completion  of  frame  building  within  fire  limits ;  Madison 
V.  Ducktown  etc.  Iron  Co.,  113  Tenn.  350,  83  S.  W.  662,  refusing  to  enjoin 
maintenance  of  copper  reduction  plant  after  ten  years'  delay;  Sellers  v. 
Parvis  &  Williams  Co.,  30  Fed.  166,  refusing  to  enjoin  operation  of  fertil- 
izing works  at  instance  of  adjoining  farmer;  Tuttle  v.  Church,  53  Fed.  427, 
refusing  to  enjoin  operation  of  fish-oil  factory;  Ladd  v.  Oxnard,  75  Fed. 
732,  allowing  respondent  in  copyright  case  to  give  a  bond  instead   of 
granting  an  injunction;  Morrison  v.  Latimer,  51  Ga.  523,  refusing  injunc- 
tion where  displacement  of  owner's  soil  by  adjacent  proprietor's  excava- 
tions and  injury  were  not  clearly  shown;  Lexington  etc.  Nat.  Bank  v. 
Guynn,  6  Bush,  490,  refusing  to  order  removal  of  house  built  across  alloy- 
way;  MirkU  V.  Morgan,  134  Pa.  St.  155,  19  Atl.  628,  holding  plaintiff  not 
entitled  to  injunction  and  damages  for  percolation  of  water  from  defend- 
ant's premises;  McCormick  v.  District  of  Columbia,  4  Mackey,  396,  54 
Am.  Rep.  286,  refusing  to  enjoin  telegraph  poles  and  wires  as  a  nuisance. 

Distinguished  in  Peterson  v.  Santa  Rosa,  119  Cal.  391,  51  Pac.  559,  en- 
joining pollution  of  stream  by  municipality  to  injury  of  riparian  owner; 
Carpenter  v.  Gold,  88  Va.  553,  14  S.  E.  330,  holding  complainant  entitled 
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to  equitable  relief  for  div^-sion  of  stream/  depriving  him  of  access  to  his 
land. 

Equity  will  not  relieve  against  a  nuisance,  where  there  is  no  allegation 
of  danger  of  irreparahle  injury,  of  protracted  litigation,  or  of  a  multiplicity 
of  suits;  hut  will  leave  a  party  to  his  remedy  at  law. 

Approved  in  Pussell  v.  Gregg,  113  U.  S.  555,  28  L.  Ed.  995,  5  Sup.  Ct. 
634,  holding  owner  of  equitable  title  not  entitled  to  equitable  relief,  but 
bound  to  acquire  legal  title  and  to  seek  possession  through  court  of  law; 
Wright  V.  Ellison,  1  Wall.  22,  17  L.  Ed.  557,  refusing  one  recovering  fund 
equitable  lien  thereon  for  services ;  Sellers  v.  Parvis*  &  Williams  Co.,  30 
Fed.  165,  refusing  to  enjoin  operation  of  fertilizing  works;  Ladd  v.  Ox- 
nard,  75  Fed.  732,  allowing  respondent  in  copyright  case  to  give  a  bond  in 
place  of  issuing  an  injunction  where  damage  to  complainant  not  irrepar- 
able; Nashville  etc.  Ry.  Co.  v.  McConnell,  82  Fed.  69,  enjoining  ticket 
scalpers  from  dealing  in  exposition  tickets,  where  remedy  at  law  involved 
multiplicity  of  suits;  Kenhey  v.  Consumers'  Gas  Co.,  142  Mass.  419,  8  N.  E. 
139,  refusing  to  enjoin  gas  company's  digging,  up  of  streets,  where  injury 
to  complainant  could  be  competlfiiated  by  damages. 

Distinguished  in  Peterson  v.  Santa  Rosa,  119  Cal.  391,  51  Pac.  559,  en- 
joining pollution  of  stream  by  municipality  to  injury  of  reparian  owner; 
Campbell  v.  Seamon,  63  N.  Y.  582,  20  Am.  Bep.  576,  enjoining  brick- 
burning  process,  damaging  adjacent  lands;  Lockwood  Co.  v.  Lawrence,  77 
Me.  312,  52  Am.  Bep.  771,  enjoining  riparian  owners  from  discharging 
refuse  into  stream;  Carpenter  v.  Gold,  88  Va.  553,  14  S.  B.  330,  holding 
complainant  deprived  of  access  to  his  land  by  diversion  of  stream  entitled 
to  equitable  relief. 

Remedies  available  to  vindicate  public  and  individual  right  to  use 
streams  as  highways.    Note,  81  Am.  Dec.  587. 

Suits  and  actions  against  two  or  more  persons  creating  or  maintaining 
a  nuisance.    Note,  118  Am.  St.  Bep.  879,  881,  882. 

Injunction  to  restrain  threatened  or  apprehended  nuisance.    Note,  2 
AnxL  Cas.  252. 

Injunction  to  restrain   threatened  or  apprehended  nuisance.    Note, 
2  Ann.  Gas.  253. 

Doctrine  of  comparative  injury  in  suit  to  enjoin  nuisance.  .  Note,  31 
L.  B.  A.  (N.  S.)  892. 

Mandatory  injunction  for  protection  of  easement.    Note,  10  E.  B.  C. 
313. 

Equity  will  not  grant  relief  to  a  complainant  alleging  injury  to  his  water 
lightB  who  sleeps  upon  his  lights  for  a  long  period  after  construction  of  the 
works,  causing  the  alleged  damage. 

Approved  in  City  of  Pana  v.  Central  Washed  Coal  Co.,  \  260  111.  125,  48 
Ii.  B.  A.  (N.  S.)  244,  102  N.  E.  998,  refusing  mandatory  injunction  to  re- 
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move  from  street  coal  pile  that  had  been  permitted  to  accamulate  for  six 
or  seven  years ;  Madison  v.  Duektown  etc.  Iron  Co.,  113  Tenn.  355,  83  S.  W. 
62,  refusing  to  enjoin  maintenance  of  copper  redaction  plant  after  ten 
years'  delay;  Sullivan  v.  Portland  etc.  R.  R.  Co.,  94  U.  S.  811,  24  L.  Ed. 
326,  refusing  holders  of  certificates  of  preferred  stock  of  an  insolvent 
corporation  relief  because  of  laches;  Lexington  etc.  Nat.  Bank  v.  Onynu, 
6  Bush,  490,  refusing  to  order  removal  of  house  built  across  an  alley-way. 
Distinguished  in  Lux  v.  Haggin,  69  Cal.  280, 10  Pac.  685,  holding  riparian 
owner  not  estopped  from  objecting  to  diversion  of  water  by  laches  in  per- 
mitting defendant  to  construct  works  for  that  purpose. 

Miscellaneous.  Cited  in  Standard  Oil  Co.  v.  Oeser,  11  App.  D.  C.  86, 
modifying  temporary  restraining  order  granted  by  trial  court  enjoining 
defendant  from  erecting  new  oil-tanks  and  using  old  ones  so  as  to  permit 
them  to  use  old  ones. 

2  Black,  564-663,  17  L.  Ed.  265,  LINDSET  ▼.  HAWE8. 

Where  a  patent  is  granted  after  a  pre-emption  certificate  baa  been  granted 
to  one  whose  equities  are  snperior  to  those  of  the  patentee,  equity  will  compel 
the  latter  to  convey  the  legal  title  to  the  holder  of  the  certificate. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  339, 
60  L.  Ed.  606,  26  Sup.  Ct.  282,  bona  fide  purchaser  of  standing  timber 
from  holders  of  receiver's  final  receipts  for  purchase  price  of  land  entered 
need  not  account  to  government  for  timber  cut,  where  patent  canceled  for 
fraud  of  entryman;  Le  Marchel  v.  Teagarden,  152  Fed.  666,  refusing  to 
disturb  decision  of  Land  Department  fifty  years  after  made,  because  of 
evidence  that  grantee  intended  to  enter  land  for  mill  purposes  and  erected 
mill  on  adjacent  tract;  Murray  v.  Montana  Lumber  etc.  Co.,  25  Mont.  21, 
63  Pac.  720,  holding  in  ejectment  to  recover  mining  claim  which  has  been 
patented  to  plaintiff,  defendant  may  show  that  he  purchased  prior  claim 
thereto  and  was  entitled  to  patent  therefor,  but  that  his  vendor  afterward 
conveyed  same  property  to  third  party,  who  relinquished  claim  to  govern- 
ment; United  States  v.  Commissioner,  5  Wall.  565,  18  L..Ed.  698,  refusing 
to  mandamus  commissioner  to  issue  patent,  relator's  remedy  being  in 
equity ;  Bogan  v.  Edinburgh  etc.  Mtg.  Co.,  63  Fed.  195,  11  C.  C.  A.  128, 
ordering  patentee  to  pay  mortgagee  of  original  entryman  amount  of  mort- 
gage or  hold  title  in  trust  for  mortgagee;  Cornelius  v.  Kessel,  128  U.  S. 
461,  32  L.  Ed.  483,  9  Sup.  Ct.  123,  holding  entryman  entitled  to  conveyance 
of  legal  title  from  claimants  under  title  wrongfully  issued  to  another; 
State  V.  Trustees  Internal  Imp.  Fund,  20  Fla.  405,  refusing  to  mandamus 
trustees  to  execute  deed  to  complainant  where  legal  title  had  been  con- 
veyed to  another;  Bisson  v.  Curry,  35  Iowa,  78,  allowing  defendant  to  sfct 
up  equities  of  pre-emptioner,  questioning  plaintiff's  patent  title  as  an 
equitable  defense;  McAlpin  v.  Henshaw,  6  Kan.  191,  holding  patentee, 
under  patent  issued  on  illegal  location,  held  title  in  trust  for  pre- 
emptioners;  Moody  v.  Arthur,  16  Kan.  428,  establishing  trust  in  patentee 
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in  favor  of  pie-emptioBer  holding  certificate;  Boyce  ▼.  Danz,  29  Mich.  151, 
sustaining  bill,  by  pre-emptioner,  who  entered  as  foreigner,  for  convey- 
ance from  patentee,  who  held  legal  title  for  five  years;  Winona  etc.  R.  R. 
Co.  V.  St.  Paul  etc.  R.  R.  Co.,  26  Minn.  182,  2  N.  W.  491,  holding  grantee 
from  State  entitled  to  conveyance  from  subsequent  gprantee  of  legal  title; 
Sensenderfer  v.  Kemp,  83  Mo.  587,  holding  holder  of  erroneous  patent 
entitled  to  conveyance  from  purchaser  with  notice  of  correct  patent;  Stim- 
son  Land  Co.  v.  Rawson,  62  Fed.  429,  holding  that  after  sale  until  patent 
issued,  government  holds  legal  title  in  trust  for  the  purchaser;  dissenting 
opinion  in  Kahn  v.  Old  Telegraph  Min.  Co.,  2  Utah,  208,  majority  holding- 
that  patent  could  not  be  attacked  in  ejectment  by  owner  of  equitable 
interest  unless  void  on  its  face ;  dissenting  opinion  in  Rutledge  v.  Murphy, 
51  Cal.  400,  majority  refusing  to  review  land  office's  finding  of  fact  or  to 
declare  patentee  a  trustee  for  pre-emption  claimant;  Chapman  v.  Quinn, 
56  Cal.  282,  refusing  to  declare  patentee  trustee  of  legal  title  for  one 
whose  claim  was  never  recognized  by  land  office. 

Distinguished  in  Stark  v.  Starrs,  6  Wall.  418,  419,  18  L.  Ed.  929,  930, 
refusing  to  quiet  a  title  against  defendant  where  plaintiff  was  a  mere 
possessor  having  established  no  title;  Gibson  v.  Chouteau,  13  Wall.  102, 

20  L,  Ed.  §37,  holding  legal  title,  under  Federal  patent,  would  prevail  in 
ejectment;  Hartman  v.  Warren,  76  Fed.  163,  22  C.  C.  A.  30,  holding  bill 
to  divest  patentee  of  l^al  title,  by  one  not  in  privity  with  government 
and  whose  rights  were  acquired  subsequently  to  patentee's  entry,  not 
maintainable;  Chapman  v.  Quinn,  56  Cal.  275,  refusing  to  decree  convey- 
ance of  l^al  title  by  patentee  to  one  whose  right  had  never  been  recog- 
nized by  the  government;  Aurrecochea  v.  Sinclair,  60  Cal.  545,  rf using  to 
declare  patentee  trustee  for  holder  of  void  location  certificate,  failing  to 
allege  that  he  was  bona  fide  purchaser  of  lieu  land,  or  that  land  originally 
selected  had  been  lost  to  State;  Roberts  v.  Gebhart,  104  Cal.  69,  37  Pac. 
783,  refusing  relief  to  purchaser  of  lieu  land,  selection  of  which  was  can- 
celed without  sufficient  reason  by  land  office,  beca\ise  of  laches  in  allowing 
homestead  entry  to  be  perfected;  Bisson  v.  Curry,  35  Iowa,  78,  allowing 
defendant  to  question  validity  of  plaintiff's  patent  title  by  way  of  equi- 
table defense,  setting  up  equities  of  a  prior  pre-emptioner ;  Hosky  v.  Morau, 

21  Mont.  361,  53  Pac.  1069,  holding  owner  of  placer  location  estopped  by 
laches  from  attacking  patentee's  grantee's  title;  Headley  v.  Co£^an,  38 
Neb.  72,  56  N.  W.  702,  holding  entryman,  whose  certificate  had  been  can- 
celed, whether  rightfully  or  not,  could  not  maintain  ejectment  against 
patentee. 

Where  a  certificate  of  entry  is  illegally  vacated  and  a  patent  wrongfully 
issued  to  another  claimant,  a  conveyance  of  the  legal  title  by  the  latter  will 
be  decreed.  The  Supreme  Court  will  inquire  into  the  facts  of  the  disputed 
entry  and  has  Jurisdiction  to  set  aside  or  correct  the  decision  of  the  register, 
or  receiver,  or  other  officers  of  the  land  office,  their  adjudications  not  being 
conclusive. 


*>  Black,  564t-663  NOTES  ON  U.  S.  REPORTS.  B50 

Approved  in  Le  Marcliel  v.  Teegarden,  133  Fed.  827,  one  attacking 
patent  for  mistake  of  fact  must  plead  and  prove  evidence  before  depart- 
ment from  which  mistake  resulted  and  particular  mistake  made;  King  v. 
McAndrews,  111  Fed.  864,  60  C.  C.  A.  29,  holding  remedy  for  errors  of 
law  or  mistakes  of  fact  in  issuance  of  patent  is  by  direct  proceeding  in 
equity  to  correct  them;  Whitehill  v.  Victoria  Land  etc.  Co.,  18  N.  M.  529, 
139  Pac.  187,  acceptance  of  desert  land  entry  by  land  office  on  land  there- 
tofore reserved  by  government  is  void;  Citizens'  Trading  Co.  v.  Bass,  30 
Okl.  752,  120  Pac.  1097,  sustaining  demurrer  to  petition  to  have  purchaser 
of  town-site  lot  declared  trustee  because  complainant  did  not  state  facts 
showing  steps  taken  to  secure  deed  and  reason  for  refusing  to  deliver  deed 
to  it ;  Leak  v.  Joslin,  20  Okl.  205,  207,  129  Am.  St.  Bep.  737,  94  Pac.  520, 
521,  where  town-site  commissioners  schedule  lot  to  party  not  entitled 
thereto,  court  will  consider  whether  facts  Varrant  holding  said  party 
trustee  for  rightful  owner;  James  v.  Germania  Iron  Co.,  107  Fed.  600,  46 
C.  C.  A.  476,  arguendo;  Minnesota  v.  Bachelder,  1  Wall.  115,  17  I*.  Ed.  663, 
ruling  similarly  as  in  main  case;  United  States  v.  Commissioner,  5  Wall. 
565,  18  L.  Ed.  693,  refusing  to  mandamus  commissioner  of  land  office  to 
issue  patent,  relator's  remedy  being  by  bill  in  equity;  Silver  v.  Ladd,  7 
Wall.  224,  19  L.  Ed.  140,  holing  patent  issued  to  defendants,  after  wrong- 
ful cancellation  of  plaintiff's  certificate,  because  an  unmarried  female, 
inured  to  her  benefit;  Johnson  v.  Towsley,  13  Wall.  85,  20  L.  Ed.  487,  2 
Neb.  489,  holding  decision  of  Secretary  of  Interior,  on  conflicting  pre- 
emption claims,  made  final  by  act  of  1858,  final  only  in  his  department; 
Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25  Fed.  749,  holding  jurisdiction  of  com- 
mon pleas  over  foreclosure  not  abrogated  by  insolvency  proceedings  of  mort- 
gagor under  Ohio  laws,  and  that  District  Court  had  jurisdiction  on  re- 
moval from  common  pleas ;  Bogan  v.  Edinburgh  etc.  Mtg.  Co.,  63  Fed.  195, 
11  C.  C.  A.  128,  holding  mortgagee  of  ^original  entryman,  whose  certificate 
was  canceled  because  an  alien,  entitled  to  recover  from  subsequent  pat- 
entee amount  of  debt  or  the  legal  title ;  United  States  v.  Winona  etc.  R.  R. 
Co.,  67  Fed.  959,  15  C.  C.  A.  96,  refusing  to  set  aside  certification  of  land 
subject  at  the  time  to  homestead  entries  and  holding  legal  title  passed; 
Cornelius  v.  Kessel,  128  U.  S.  461,  32  L.  Ed.  483,  9  Sup.  Ct.  123,  holding 
cancellation  of  entry  illegal  and  entryman  entitled  to  conveyance  from 
claimants  under  patent  wrongfully  issued;  Monroe  Cattle  Co.  v.  Becker, 
147  U.  S.  57,  37  L.  Ed.  77,  13  Sup.  Ct.  221,  holding  applicant  not  pre- 
cluded from  enforcing  his  equitable  title  against  holder  of  a  second  appli- 
cation, allowed  by  surveyor  within  the  ninety  days  allowed  by  statute  for 
first  payment;  Vantongeren  v.  Heffeman,  5  Dak.  224,  38  N.  W.  74,  holding 
that  courts  have  no  jurisdiction  over  conflicting  pre-emption  claims  prior 
to  issuance  of  patent ;  Corbeit  v.  Wood,  32  Minn.  510,  21  N.  W.  735,  hold- 
ing answer  of  patentee,  denying  allegations  of  bill  for  conveyance  of  title 
by  pre-emptioner,  good  on  demurrer,  adjudications  of  land  office  being 
presumptively  valid;  Shelton  v.  Keim,  45  Miss.  Ill,  reversing  adjudica- 
tions of  Land  Department  and  holding  location^  embracing,  in  part,  reserved 
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and  pre-«mpted  land,  yalid  as  to  the  remainder;  Horsky  r.  Moran,  21 
Mont.  361,  53  Pac.  1069,  holding  owner  of  plaeer  location  estopped  by 
laches  from  attacking  title  derived  through  patentee;  dissenting  opinion 
in  Rutledge  v.  Mnrphy,  51  Cal.  400,  majority  refusing  Jo  review  findings 
of  fact  of  land  office  in  favor  of  patentee  against  claim  of  pre-emptioner ; 
dissenting  opinion  in  Chapman  v.  Quinn,  56  Cal.  287,  majority  refusing 
to  order  conveyance  of  legal  title  by  patentee  to  one  whose  right  had  never 
been  recognized  by  land  office. 

Distinguished  in  Estes  v.  Timmons,  199  U.  S.  395,  60  L.  Ed.  244,  26 
Sup.  Ct.  85,  perjury  on  hearing  before  Land  Department  of  land  contest 
is  not  ground  for  equitable  relief;  German  Ins.  Co.  v.  Hayden,  21  Colo. 
136,  137,  52  Am.  St  Bep.  210,  211,  40  Pac.  456,  holding  decision  of  land 
office  that  land  is  mineral  and  not  agricultural,  final  and  conclusive;  Par- 
sons V.  Venzke,  4  N.  D.  470,  50  Am.  St.  Eep.  682,  61  N.  W.  1042,  holding 
Land  Department  could  cancel  entry  after  purchase  under  bona  fide  mort- 
gage; Smiley  v.  Sampson,  1  Neb.  66,  78,  holding  that  a  decision  of  the 
land  office  adverse  to  a  pre-emption  rendered  after  full  contest  is  con- 
clusive. 

Denied  in  Warren  v.  Van.  Brunt,  12  Minn.  77,  re-examining  facts  of 
adverse  pre-emption  claims,  though  decision  of  Land  Department  held 
conclusive. 

Possession  of  land  hy  personal  residence,  within  the  act  of  1838,  confirm- 
ing settler's  rights,  is  determined  hy  the  government  simrey  at  the  time  of 
entry,  not  hy  a  new  sorvey,  excluding  the  residence  from  the  lines  of  thai 
location. 

Approved  in  Hobart  v.  Hall,  174  Fed.  443,  grantee  from  United  States 
of  land  in  Minnesota  bounded  by  navigable  stream  has  title  to  island 
located  between  his  land  and  middle  of  stream,  though  his  land  was  omit- 
ted from  survey  by  mistake ;  Walker  v.  United  States,  139  Fed.  413,  where 
marshal  has  rendered  accounts  against  government  for  services  of  deputies, 
which  have  been  allowed  and  paid  according  to  rules  governing  such  allow- 
ances, government  cannot  recover  them  years  afterward  when  he  was  out 
of  office;  St.  Paul  etc.  R.  R.  Co.  v.  Schurmeir,  7«Wall.  289,  19  L.  Ed.  79, 
holding  second  survey  could  not  affect  complainant's  title  under  antece- 
dent survey  and  sale ;  Miller  v.  White,  23  Fla.  307,  2  South.  617,  holding 
that  survey,  according  to  which  land  was  sold,  would  control  parties  in 
ejectment ;  Britton  v.  Ferry,  14  Mich.  70,  holding  comer  posts,  established 
by  survey  under  which  rights  were  acquired,  constituted  boundaries,  irre- 
spective of  distances ;  Sanborn  v.  Vance,  69  Mich.  226,  227,  37  N.  W.  274, 
holding  that  lines  run  on  ground  would  prevail  over  theoretical  or  paper 
platting ;  St.  Paul  etc.  R.  R.  Co.  v.  First  Division  etc.  R.  Co.,  26  Minn.  34, 
49  N.  W.  304,  holding  survey,  showing  island,  could  not  affect  title  obtained 
tinder  prior  survey  showing  no  island ;  Lamprey  v.  Mead,  54  Minn.  299,  40 
Am.  St.  Bep.  330,  55  N.  W.  1133,  holding  patent  of  land,  as  erroneously 
surveyed,  voidable  only  by  United  States  in  a  direct  proceeding  in  which 
patentee  is  a  party. 
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Wliere  the  smuller  part  of  a  settlor's  residence,  standing  on  a  section 
line,  is  witMn  the  section  claimed  by  bim,  and  another  building,  in  which 
he  worked,  is  wholly  within  it,  there  is  snl&cient  possession  by  personal  resi- 
dence to  entitle  him  to  a  patent  certificate  under  act  of  1838. 

Approved  in  Silver  v.  Ladd,  7  Wall.  225,  19  L.  Ed.  140,  holding  resident 
of  house  bisected  by  division  line  of  two  quarter-sections  a  resident  of  both 
sections. 

Distinguished  in  Great  Northern  Ry.  Co.  v.  Hower,  236  U.  S.  715,  69 
L.  Ed.  804,  35  Sup.  Ct.  465,  building  of  home  on  another  quarter-section 
about  quarter  mile  from  section  entered  held  insufficient. 

2  Black,  663-571,  17  L.  Ed.  253,  DREDGE  T.  FOBSTTH. 

Exceptions  taken  at  the  trial  may  be  drawn  oat  in  form  and  sealed  by 
the  judge  afterward. 

Approved  in  Western  Dredging  &  Imp.  Co.  v.  Heldmaier,  116  Fed.  182, 

53  C.  C.  A.  625,  allowing  signing  of  bill  of  exceptions  nunc  pro  tunc  as  of 
previous  term ;  Kellogg  v.  Forsyth,  2  Black,  573,  17  L.  Ed.  256,  following 
rule ;  Stanton  v.  Embrey,  93  U.  S.  556,  23  L.  Ed.  985,  applying  same  rule  to 
Supreme  Court  for  District  of  Columbia ;  Hunnicutt  v.  Peyton,  102  U.  S. 
354,  26  L.  Ed.  116,  holding  bill  of  exceptions,  signed  after  time  prescribed 
by  rule  of  court,  properly  before  the  court ;  Southern  Pac.  Co.  v.  Hamilton, 

54  Fed.  474,  4  C.  C.  A.  441,  allowing  writ  of  error  where  bill  of  exceptions 
was  settled  after  time  prescribed  by  rule  of  court;  Southern  Pacific  Co. 
V.  Johnson,  69  Fed.  562,  16  C.  C.  A.  317,  holding,  where  motion  for  new 
trial  was  pending,  court  could  allow  bill  of  exceptions  to  be  settled  after 
time  prescribed  by  rule;  Pacific  Bank  v.  Hannah,  90  Fed.  76,  32  C.  C.  A. 
522,  sustaining  writ  of  error  where  bill  of  exceptions  was  presented  within 
the  term  but  not  settled  until  after  its  expiration;  Hume  v.  Bowie,  148 
U.  S.  253,  37  L.  Ed.  440,  13  Sup.  Ct.  584,  where  term  was  extended  for  pur- 
pose of  settling  bill,  and  trial  judge  died,  appeal  from  order  granting  new 
trial  was  dismissed ;  Che  Gong  v.  Steams,  16  Or.  222,  17  Pac.  873,  award- 
ing mandamus  directing  trial  judge  to  settle  bill  of  exceptions  which  he  re- 
fused to  sign -because  term  had  expired;  dissenting  opinion  in  Aetna  Ins. 
Co.  V.  Boon,  95  U.  S.  137,  24  L.  Ed.  401,  majority  considering  assignment 
of  error  as  to  special  findings,  though  no  exception  taken  at  trial. 

Distinguished  in  Marine  City  Stave  Co.  v.  Herreshoff  Mfg.  Co.,  32  Fed. 
825,  refusing  to  sign  bill  of  exceptions  presented  eight  months  after  trial^ 
Johnson  v.  Garber,  73  Fed.  526,  19  C.  C.  A.  556,  refusing  to  consider  ex- 
ceptions to  charge  not  taken  at  trial,  according  to  practice  of  court  con- 
sidering such  exceptions  to  have  been  taken;  Merchants'  Exch.  Bank  y. 
McGraw,  76  Fed.  936,  22  C.  C.  A.  622,  refusing  to  consider  exceptions  to 
charge  taken  after  jury  retired  to  deliberate;  Locke  v.  United  States,  2 
Cliff.  583,  Fed.  Cas.  8442,  holding  general  exceptions  to  evidence  not  appear- 
ing to  have  been  taken  at  trial  not  sufficient ;  dissenting  opinion  in  Bram  v. 
United  States,  168  U.  S.  571,  42  L.  Ed.  583, 18  Sup.  Ct.  198,  majority  hold- 
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in^  exception  to  conversation  as  not  a  voluntary  confession  sufficiently 
noted. 

Patent  to  land  to  wlilcli  anotber  has  an  Inchoate  right  of  entry  is  a  suffi- 
cient claim  of  title  to  support  a  seven  years'  possession  under  the  Illinois 
statute,  and  after  such  possession  the  right  of  entry  is  lost. 

Approved  in  Silver  Bow  M.  &  M.  Co.  v.  Clark,  5  Mont.  419,  420,  5  Pac. 
578,  579,  holding  patent  to  town  site,  including  a  mining  location,  void. 

Distinguished  in  King  v.  Thomas,  6  Mont.  413, 12  Pac.  867,  holding  town- 
site  patent,  reserving  mining  claims,  not  sufficient  claim  of  title  to  start 
statute  of  limitations  in  favor  of  patentee. 

Reservation  in  the  patent,  making  possession  thereunder  suhject  to  pos- 
sihle  confirming  of  another  title,  does  not  make  the  possession  suhservient, 
or  prevent  its  being  adverse,  hut  merely  exonerates  the  United  States  ftom 
liability  to  the  patentee,  because  of  a  superior  title. 

Distinguished  in  King  v.  Thomas,  6  Mofit.  413,  12  Pac.  867,  holding  pat- 
ent to  town  site,  expressly  reserving  mining  claims,  not  sufficient  to  start 
statute  of  limitations  as  against  mining  claim  locator. 

Power  of  court  to  disregard  rules.    Note,  6  Ann.  Caa.  695. 

2  Black,  571-674,  17  la.  Ed.  266v  KELLOQQ  v.  FOB8TTH. 

Exceptions  taken  at  the  trial  may  be -drawn  out  in  form  and  signed  by 
the  Judge  afterward. 

Approved  in  Southern  Pac.  Co.  v.  Hamilton,  54  Fed.  474,  4  C.  C.  A.  441, 
allowing  writ  of  error  where  bill  of  exceptional  was  settled  after  time  pre- 
scribed by  rule ;  dissenting  opinion  in  Aetn^  Ins.  Co.  v.  Boon,  95  U.  S.  137, 
24  K  Ed.  401,  majority  considering  assignment  of  error  as  to  special  find- 
ings, though  no  exception  taken  at  trial. 

Distinguished  in  Marine  City  Stave  Co.  v.  Herreshoff  Mfg.  Co.,  32  Fed. 
825,  refusing  to  sign  bill  of  exceptions  presented  eight  months  after  trial; 
Johnson  v.  Garber,  73  Fed?  526,  19  C.  C.  A.  556,  refusing  to  consider  ex- 
ceptions to  charge  not  taken  at  trial,  because  of  practice  of  court,  con- 
sidering such  exception  to  have  been  taken. 

Power  of  court  to  disregard  rules.    Note,  6  Ann.  Cas.  695. 

2  BUck,  574-675,  17  la.  Ed.  267,  COKGDON  T.  GOODMAK. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  534. 

2  Slack,  675-681,  17  K  Bd.  268,  BUSSBLIi  v.  BLT. 

In  Wisconsin,  legal  title  does  not  vest  in  mortgagee  until  after  foreclosure 
and  sale. 

Approved  in  Howard  v.  La  Crosse  etc.  R.  R.  Co.,  Woolw.  67,  Fed.  Cas. 
5760,  holding  successor  of  mortgagor  entitled  to  possession  of  railroad,  as 
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against  a  receiver;  Witherell  v.  Wilberg,  4  Sawy.  235,  Fed.  Cas.  17,917, 
holding  that  in  Oregon  a  mortgage  ifl  merely  a  security,  and  the  fee  and 
right  of  possession  is  in  the  mortgagor;  dissenting  opinion  in  Johnson  t. 
Comett,  29  Ind.  63,  majority  holding  assignment  of  mortgage  by  mort- 
gagee, without  assignment  of  debt,  passed  no  estate. 

Distinguished  in  Swain  v.  Seamens,  9  Wall.  270,  19  L.  Ed.  556,  holding 
agreement  to  surrender  mortgage  for  insurance  policies  is  agreement  sur- 
rendering an  interest  of  lands,  within  the  statute  of  frauds;  Edwards  v. 
Wray,  11  Biss.  253, 12  Fed.  44,  holding  that  by  parol  agreement  mortgagee 
could  take  possession  and  collect  rents. 

Mortgagee  who  obtalnB  ponession  by  arrangement  with  mortgagor's  ten- 
ant after  lease  expired  1b  not  lawfully  in  possession,  and  can  be  ejected  by 
mortgagor. 

Approved  in  Stouffer  ▼.  Harlan,  68  Kan.  138,  64  L.  R.  A.  320,  74  Pae. 
611,  mortgagee  in  possession  of  mortgaged  premises  who  assumed  posses- 
sion under  foreclosure  proceedings  cannot  be  dispossessed  without  payment 
of  mortgage  debt;  Barson  v.  Mulligan,  191  N.  T.  322,  16  K  B.  A.  (N.  8.)' 
151,  84  N.  E.  81,  mortgage  holding  under  lease  and  whose  possession  has 
terminated  by  death  of  lessor  cannot  in  action  in  ejectment  claim  right  to 
possession  under  mortgage;  dissenting  opinion  in  Reich  v.  Cochran,  213 
N.  Y.  427, 107  N.  E.  1033,  majority  holding  mortgagor  may  waive  trespass 
where  mortgagee  takes  possession  and  sues  to  have  lien  discharged  on 
ground  that  debt  is  i>aid;  Bennett  v.  Austin,  81  N.  T.  316,  holding  attorn- 
ment by  mortgagor's  tenant  to,  mortgagee,  unauthorized  and  invalid; 
Witherell  v,  Wiberg,  4  Sawy.  238,  Fed.  Cas.  17,917,  holding  mortgagee 
must  show  assent  of  mortgagor  to  his  possession  in  order  to  defend  an 
action  for  the  possession;  Howard  v.  La  Crosse  etc.  R.  R.  Co.,  Woolw. 
57  Fed.  Cas.  6760,  holding  mortgagor's  successor  entitled  to  possession 
as  against  receiver;  dissenting  opinion  in  Johnson  v.  Comett,  29  Ind. 
63,  majority  holding  assignment  of  mortgage  by  mortgagee,  without  as- 
signment of  debt,  passed  no  estate;  Davis  v.  Fiagg,  44  N.  J.  Eq.  112,  114, 
13  AtL  259,  holding  mortgagee  not  liable,  as  such  for  rents  and  profits, 
where  his  possession  is  taken  under  separate  bond. 

Distinguished  in  Madison  Ave.  Baptist  Church  v.  Oliver  St.  Baptist 
Church,  73  N.  T.  94,  holding  mortgagee  in  possession  with  consent  of 
'mortgagor  may  retain  possession  after  default  until  debt  is  paid;  Hoggs 
V.  Douglass,  105  Iowa,  347,  75  N.  W.  186,  holding  judgment  creditor  in  pos- 
session cannot  apply  rents  'to  Ids  judgment  to  detriment  of  defendant's 
cotenant. 

Where  a  bill  of  exceptions  cwitains  an  objection  to  an  instruction  allow- 
ing a  Jury  to  find  certain  facts  from  testimony,  which  is  not  embodied  in  toto 
in  tbe  bill,  the  instruction  wUl  be  presumed  to  have  been  Justified. 

Approved  in  United  States  v.  Copper  Queen  etc.  Min.  Co.,  185  U.  S.  498, 
46  L.  Ed.  1010,  22  Sup.  Ct.  762,  refusing  to  reverse  for  insufficiency  of  evi- 
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dence  where  bill  of  exceptions  does  not  show  that  evidence  contained 
therein  is  all  the  evidence  that  was  given  at  trial,  Tweed's  Case,  16  Wall. 
517,  21  L.  Ed«  393,  sustaining  instruction  assuming  facts  not  disproved  by 
bill  of  exceptions,  and  insufficient  basis  for  which,  not  shown. 

Depositl<m  printed  in  the  record,  bnt  not  Incorporated  In  the  bill  of  ezcep- 
tiODB  nor  made  part  of  the  case  by  reference,  will  not  be  considered. 

Approved  in  Arizona  etc.  Ry.  Co.  v.  Clark,  207  Fed.  821,  126  C.  C.  A. 
305,  applying  role  in  refusing  to  review  refusal  to  admit  deposition  in 
evidence;  Reed  v.  Gardner,  17  Wall.  411,  21  L.  Ed.  666,  refusing  to  look 
beyond  the  bill  of  exceptions,  containing  charge  and  requests  and  refusals, 
or  to  consider  appeal  on  evidence  in  the  transcript,  but  not  in  the  bill; 
Southwest  Virginia  Imp.  Co.  v.  Frari,  58  Fed.  173,  7  C.  C.  A.  149,  refusing 
to  consider  bill  of  exceptions  to  instructions  based  on  evidence  found  in 
another  part  of  the  record;  Rosenthal  v.  Chisum,  1  N.  M.  635,  639,  refusing 
to  consider  bill  of  exceptions  to  admission  of  evidence  not  set  forth  in 
the  bill;  Shrewsbury  v.  Miller,  10  W«  Va.  125,  affirming  ju<]^ent  on  pre- 
sumption of  its  correctness  where  it  was  not  affirmatively  shown  to  be 
incorrect. 

Questions  of  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  416. 

2  Black,  581-684,  17  L.  Bd.  268,  THE  SHIP  POTOMAO. 

Federal  courts  bave  Jurisdiction  to  enforce  a  lien  for  repairs  to  tfiip, 
created  by  State  statute,  and  attaching  prior  to  amendment,  in  1869,  of 
Admiralty  Rule  12. 

Approved  in  The  Glide,  167  U.  S.  614,  42  L.  Ed.  299,  17  Sup.  Ct.  933,, 
holding  enforcement  of  statutory  lien  for  repairs  and  supplies  to  vessel, 
within  admiralty  jurisdiction  of  Federal  courts;  The  Pawashick,  2  Low. 
151,  Fed.  Cas.  10,851,  taking  jurisdiction  in  admiralty  over  libel  by  Brit* 
ish  shipmaster  against  British  ship  for  his  wages;  Ayer  v.  Steamer  Glau- 
cus,  4  Cliff.  168,  Fed.  Cas.  683,  examining  decree  of  lower  court  on  its 
merits  in  libel  for  collision. 

General  objection  to  a  Judgment,  based  on  a  master's  report,  finding  an 
amount  due  for  work  and  labor,  may-  be  treated  as  frivolous.  If  dissatisfied, 
the  respondent  could  have  had  the  report  referred  back  to  the  master,  to  state 
an  account,  and  object  specifically  to  the  items. 

Approved  in  Sturges  v.  Carter,  114  U.  S.  523,  29  L.  Ed.  244,  5^  Sup.  Ct. 

1020,  sustaining  judgment  based  on  auditor's  assessment. 

. 

Judgment  of  a  lower  court,  based  on  a  master's  report,  is  presumed  correct, 
and  win  not  be  reversed  where,  so  fat  as  the  recordshows,  it  may -be  either 
right  or  wrong. 
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Approved  in  Stnrges  v.  Carter,  114  U.  S.  523,  29  L.  Ed.  244,  5  Sap.  Ct. 
1020,  sustaining  judgment  for  taxes,  based  on  auditor's  assessment,  not 
proven  incorrect;  Shrewsbury  v.  Miller,  10  W.  Va.  122,  affirming  judg- 
ment where  judgment  was  not  affirmatively  shown  erroneous. 

Libelant  suing  for  work  and  labor  done  on  vessel  need  not  'join  bis  part- 
ner, wbo  was  not  a  party  to  tbe  contract. 

Approved  in  Simmons  v.  Jaselli,  38  App.  D.  C.  249,  where  contract 
made  in  his  name,  plaintiff  entitled  to  sue  in  own  name  without  joining 
partners  in  the  profits. 

Declaration  and  acts  of  agents.    Note,  131  Am.  St.  Rep.  381. 

2  Black,  585-690,  17  L.  Ed.  269,  BANDAUi  v.  HOWABB. 

Agreement,  shortening  time  for  mortgage  sale,  providing  for  purchafle 
by  mortgagee  as  ostensible  owner,  but  in  trust  for  mortgagor,  made  to  defeat 
claim  of  another  against  mortgagor,  is  fraudulent,  and  will  not  be  enforced 
in  equity,  under  the  maxim  'In  pari  delicto  potior  est  conditio  defendentlB." 

Approved  in  Fox  v.  Gardner,  21  Wall.  480,  22  L.  Ed.  687,  holding  that 
creditors  taking  acceptance  of  insolvent  debtor's  debtor  in  payment  of 
their  debt  could  not  recover  on  the  acceptance,  the  transaction  being  in  fraud 
of  bankrupt  act ;  Dent  v.  Ferguson,  132  U.  S.  64, 38  L.  Ed.  247, 10  Sup.  Ct.  18, 
refusing  to  allow  recovery  of  property  conveyed  to  defraud  creditors  or  to 
annul  deeds  and  collusive  judicial  proceedings  under  which  property  ac- 
quired ;  Martin  v.  Bartow  Iron  Works,  35  Ga.  328,  sustaining  plea  to  declara<«' 
tion  on  promissory  note  where  plea  alleged  illegal  consideration  to  prevent 
liberation  of  slaves ;  Atkinson  y.  Runnells,  60  Me.  446,  refusing,  on  request  of 
payee,  to  set  aside  release,  given  by  fraudulent  indorsee  for  collection,  to 
maker  of  note;  dissenting  opinion  in  Moore  v.  New  Orleans,  32  La.  Ann.  751, 
majority  holding  "premium  bond"  holder  entitled  to  mandamus  to  compel 
city  officers  to  levy  tax  under  act  conferring  exclusive  right  of  taxation 
for  payment  of  those  bonds. 

Distinguished  in  Faulds  v.  Yates,  57  111.  422,  11  Am.  Rep.  28,  holdings 
agreement  of  three  persons,  owning  majority  of  stock  of  corporation,  to 
elect  officers  and  control  management,  not  fraudulent,  and  valid;  Red- 
mond V.  Pacli:enham,  66  111.  435,  removing  cloud  from  title,  after  resulting 
trust,  to  reconvey  property  conveyed  in  trust  to  defraud  creditors,  was 
executed;  Second  Nat.  Bank  v.  Brady,  96  Ind.  507,  holding  notes  and 
mortgage  given,  to  give  color  to  a  reconveyance,  by  a  grantee,  under  a 
deed  in  fraud  of  creditors,  not  enforceable  for  want  of  consideration; 
Badaracco  v.  Badaracco,  10  N.  M.  767,  65  Pac.  154,  arguendo. 

Recriminatory  fraud.    Note,  8  Am.  St.  Sep.  786. 

Verbal  agreement  tbat  a  mortgagee  diall  purcbase  at  the  mortgage  sale 
and  hold  tbe  premiBos  in  trust  for  the  mortgagor  is  TOid  by  tbe  statute  of 
frauds. 
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Approved  in  Merchant  v.  Cook,  7  App.  D.  C.  404,  oral  agreement  to  charge 
equitable  estate  with  attorney's  fees  cannot  be  enforced  against  statute. 

Where  a  bill  to  enforce  an  agreement  shows  on  its  face  that  it  yiolates 
the  statute  of  frauds,  the  objection  may  be  raised  von  demurrer. 

Approved  in  Horton  v.  Stegmyer,  175  Fcfd.  761,  20  Ann,  Cas.  1134,  99 
C.  C.  A.  332,  applying  rule  in  action  on  oral  agreement  to  devise  real 
property;  Shannon  v.  Wisdom,  171  Ala.  414,  55  South.  103,  when  contract 
set  out  in  complaint  shows  it  does  not  comply  with  statute,  complaint  m&y 
be  demurred  to;  Gary  v.  Newton,  201  111.  184,  66  N.  E.  272,  holding 
defense  that  allied  advancement  is  void  may  be  made  by  demurrer  if 
it  appear  from  face  of  bill  that  it  was 'not  charged  in  writing  by  donor, 
nor  acknowledged  in  writing  by  donee;  Slack  v.  Black,  109  Mass.  499, 
sustaining  demurrer  to  discovery  and  relief  prayed  for  by  bill  to  enforce 
oral  trust  agreement;  Ahrend  v.  Odiome,  118  Mass.  268,  19  Am.  Rep.  455, 
sustaining  demurrer  to  bill  for  specific  performance  of  oral  agreement 
to  convey  land;  Howard  v.  Brower,  37  Ohio  St.  408,  sustaining  demurrer 
to  complaint  on  verbal  agreement  to  convey  either  land  or  money;  Cloud 
▼.  Greasley,  125  111.  319,  17  N.  E.  828,  sustaining  demurrer  to  bill  for 
specific  performance  of  contract,  in  part  verbal,  to  convey  land;  Myers 
▼.  Crosswell,  45  Ohio  St.  547, 15  N.  E.  868,  sustaining  demurrer  to  declara- 
tion on  oral  lease  of  lands,  as  to  the  part  not  taken  possession  of;  Cleve- 
land V.  Evans,  5  S.  D.  56,  58  N.  W.  9,  holding  oral  agreement  to  accept 
lands  in  lieu  of  money  no  defense  to  action  for  services;  Press  Pub.  Co. 
V.  Falk,  59  Fed.  327,  holding  statute  punishing  publication  of  photograph 
without  proprietor's  written  consent  binding  in  equity  as  well  as  at  law. 

Distinguished  in  Boiling  v.  Munchus,  65  Ala.  561,  overruling  demuiTer 
on  ground  of  absence  of  allegation  of  consideration  in  bill  to  foreclose 
mortgage. 

When  and  how  the  statute  of  frauds  must  be  pleaded.    Note,  78  Am. 

St.  Rep.  663. 
Necessity  of  pleading  statute  of  frauds.    Note,  49  L.  R.  A.  (NI  S.)  10. 

« 

Federal  court  has  no  jurisdiction  to  annul  a  foreclosure  sale  under  decree 
of  State  cooxt,  or  interfere  with  possession  or  title  of  imrchaser,  or  order 
premises  resold,  where  State  court  had  Jurisdiction  over  parties  and  subject 
matter. 

Approved  in  Hall  v.  Ames,  190  Fed.  144,  111  C.  C.  A.  178,  Circuit  Court 
of  United  States  in  independent  action  cannot  review  proceedings  of  State 
court  establishing  rights  in  property  made  in  pending  suit  between  same 
parties;  Willcox  v.  Jones,  177  Fed.  875,  101  C.  C.  A.  84,  judgment  against 
Federal  receiver  in  State  court  for  death  of  employee  is  conclusive  on 
Federal  court;  Phelps  v.  Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  463, 
61  L.  R.  A.  717,  50  C.  C.  A.  339,  holding  where  execution  againsi  non« 
resident  corporation  was  returned  nulla  bona,  pleading  by  plaintiff  praying 
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appointment  of  receiver  to  imxx>and  payments  on  policies  by  resident 
policy-holders  was  merely  ancillary;  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall. 
633,  17  L.  Ed.  896,  holding  jurisdiction  of  Circuit  Court  could  not  be 
ousted  by  decree  of  District  Court  taking  property  out  of  possession  of 
receiver  of  former  court  Nougu^  v.  Clapp,  101  U.  S.  554,  26  L.  Ed.  1027, 
following  rule;  Elder  v.  Richmond  etc.  Min.  Co.,  58  Fed.  540,  7  C.  C.  A. 
354,  holding  title,  under  judgment  vacating  previous  judgment,  and  void 
for  want  of  jurisdiction,  invalid;  Central  Trust  Co.  v.  St.  Louis  etc.  Ry. 
Co.,  41  Fed«  555,  holding  judgments  in  State  courts,  against  receivers, 
not  subject  to  review;  Edwards  Mfg.  Co.  v.  Sprague,  76  Me.  62,  holding 
suits  in  equity  to  enjoin  proceedings  at  law  in  State  court  not  removable 
to  Federal  court  by  petition  by  plaintiff  in  the  action  at  law;  National 
Docks  Ry.  Co.  v.  Pennsylvania  R.  R.  Co.,  52  N.  J.  Eq.  62,  28  AtL  73, 
holding  judgment  of  State  court  in  condemnation  proceedings  final,  on 
petition  for  removal ;  Hendrickson  v.  Bradley,  85  Fed.  515,  29  C.  C.  A.  303, 
dismissing  bill  to  vacate  a  judgment  of  the  State  court,  affirmed  on  appeal, 
rehearing  of  which  was  denied;  Ex  parte  Holman,  28  Iowa,  106,  4  Am. 
Rep.  169,  refusing  to  release  supervisors  by  habeas  corpus  from  United 
States  marshal's  custody,  where  they  refused,  in  accordance  with  State 
court  injunction,  to  obey  mandamus  of  Federal  court  to  levy  tax  to  pay 
judgment  of  Federal  court;  dissenting  opinion  in  Ex  parte  Holman,  28 
Iowa,  156,  majority  refusing  to  release  supervisors  by  habeas  corpus  from 
United  States  marshal's  custody,  they  being  held  for  refusal  to  obey  man- 
damus of  Federal  court. 

Distinguished  in  McNeil  v.  McNeil,  78  Fed.  835,  taking  jurisdiction  over 
bill  to  declare  void  and  restrain  enforcement  of  judgment  for  divorce  on 
cnround  of  fraud. 

Effect  of  ju<]^ents  against  receivers.    Note,  94  Axo.  St.  Rep.  55. 
Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  80  L.  B.  A«  791. 

TUB  case  Impliedly  decides  tbat  State  statnte  of  ftaods  is  apj^cable  to 
a  suit  In  equity  In  the  Federal  courts. 

Approved  in  Buhl  v.  Stephens,  84  Fed.  926,  dismissing  bill  to  enjoin 
violation  of  parol  license  of  a  steel  process  void  by  Indiana  statute  of 
frauds;  Press  Pub.  Co.  v.  Falk,  59  Fed.  327,  holding  statute  punishing 
publication  of  photograph,  without  proprietor's  written  oonsent,  binding 
in  equity  as  well  as  at  law. 

2  Black,  590-593,  17  L.  Ed.  271,  NEBRASKA  OITY  ▼•  CAMPBELL. 

Municipal  corporations  ^charged  with  tlie  duty  to  eonstmet  and  malntidn 
streets  or  bridges  in  repair,  and  given  the  means  to  accomplish  such  duty,  are 
liable  for  soy  special  damage  arising  out  of  neglect  in  keeping  the  same  in 
proper  condition. 

Approved  in  Snook  v.  City  of  Anaconda,  26  Mont.  135,  66  Pac.  767, 
following  rule;  Naumburg  v.  City  of  Milwaukee,  146  Fed.  647,  77  C.  C.  A. 
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67,  holding  Milwaukee  liable  for  personal  injuries  caused  by  city  draw- 
bridge tender;  Mahoney  v.  City  of  Helena,  96  Fed.  791,  holding  reeeiver 
of  water  company  not  liable  for  injuries  received  by  person  tripping  over 
stop-box,  top  of  which  was  on  level  with  surface  of  sidewalk,  and  side- 
walk was  removed  by  third  person;  Carson  v.  Genesee,  9  Idaho,  256,  108 
Am.  St.  Rep.  127,  74  Pac.  866,  city  of  second  class  liable  in  damages  for 
injuries  caused  by  defective  sidewalk;  Barnes  v.  Dist/' of  Columbia,  91 
U.  S.  551,  28  L.  Ed.  448,  holding  District  liable  for  injury  from  defective 
condition  of  streets,  due  to  negligence  of  board  of  public  works  appointed 
by  Congress;  Denver  v.  Dunsmore,  7  Colo.  338,  3  Pac.  711,  upholding  doc- 
trine of  main  case,  in  absence  of  statutory  provision  for  action  against 
municipality;  McCulIom  v.  Black  Hawk  Co.,  21  Iowa,  414,  holding  county 
liable  for  injury  from  defective  bridge,  so  long  as  not  controlled  by  city; 
Collins  V.  Council  Bluffs,  32  Iowa,  328,  7  Am.  Rep.  202,  holding  ci^y  liable 
for  injury  from  accumulation  of  ice  and  snow  on  street ;  Oliver  v.  Worces- 
ter, 102  Mass.  500,  8  Am.  Rep.  488,  holding  city  liable  for  injury  caused 
by  hole  in  the  public  common,  dug  in  making  repairs  to  building  leased 
out  by  city,  and  also  used  as  town  hall;  Boston  v.  Crowley,  38  Fed.  204, 
holding  city  may  be  sued  for  injury  to  vessel  from  defective  drawbridge, 
by  civil  action,  and  not  necessarily  by  indictment ;  BeaudSiau  v.  Cape 
Oirardeau,  71  Mo.  396,  holding  city  liable  in  damages  for  obstruction 
caused  by  fence  preventing  use  of  highway;  Sullivan  v.  Helena,  10  Mont. 
143, 144,  25  Pac.  96,  holding  decision  in  main  case  conclusive  upon  right  to 
recover  for  injuiy  from  excavation  in  street  in  territorial  city;  Ludlow 
V.  Fargo,  3  N.  D.  492,  57  N.  W.  509,  holding  city  liable  for  injury  from 
ditch  left  open  by  its  workmen;  Lenzen  v.  New  Braunfels,  13  Tex.  Civ. 
App.  351,  35  S.  W.  349,  holding  city  operating  waterworks  liable  for  in- 
jury by  fire,  from  failure  of  supply,  due  to  its  negligence;  Hughes  v.  Fond 
du  Lac,  73  Wis.  384,  41  N.  W.  409,  holding  statutory  notice  of  injury  from 
defect  in  street  not  necessary  where  injury  caused  by  nuisance  created  by 
positive  acts  of  city's  agents;  Wilson  v.  Wheeling,  19  W.  Va.  331,  42 
Am.  Rep.  782,  holding  city  liable  for  injury  from  unguarded  excavation 
made  by  independent  contractor  building  sewer;  Omaha  v.  Olmstead,  5 
Neb.  453,  holding  city  liable  for  injury  from  hole  in  sidewalk;  Galveston 
V.  Posnainsky,  62  Tex.  129,  holding  city  liable  for  injury  to  child  falling 
into  uncovered  ditch  filled  with  glasd  and  rubbish;  dissenting  opinion  in 
Bell  V.  West  Point,  51  Miss.  289,  majority  holding  justice  of  peace  had 
jurisdiction  over  action  against  city  for  injury  from  defective  bridge. 

Distinguished  in  Miller  v.  Detroit,  156  Mich.  637,  132  Am.  St.  Rep.  587, 
16  Ann.  Oas.  882,  121  N.  W.  493,  under  Comp.  Laws,  §  3441,  city  is  not 
liable  for  injury  caused  by  dead  limb  falling  off  tree  in  street  between 
sidewalk  and  curb;  dissenting  opinion  in  Workman  v.  New  York  City, 
179  U.  S.  583,  45  L.  Ed.  329,  21  Sup.  Ct.  223,  majority  holding  city  liable 
by  maritime  law  for  negligence  of  its  servants  in  charge  of  fireboat,  in 
oonsequenee  of  which  boat  collides  with  another  vessel;  Greenwood  v. 
Westport,  .60  Fed.  569,  63  Conn.  591,  holding  town  Uable  for  negligent 
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operation  of  drawbridge  voluntarily  operated  by  it ;  Soper  v.  Henry  County, 
26  Iowa,  268,  holding  county  not  liable  for  injury  from  defective  condition 
of  culvert  in  highway ;  Hill  v.  Boston,  122  Mass.  370,  380,  28  Am.  Bap.  868, 
366,  holding  city  not  liable  for  injury  to  child  from  defective  condition  of 
staircase  in  public  school ;  Mendel  v.  Wheeling,  28  W.  Va.  243,  67  Am.  Bep. 
669,  holding  city  not  liable  for  loss  by  fire,  unextinguishable  because  of 
defective  water-pipes,  owned  by  city;  Welsh  v.  Rutland,  56  Vt.  236,  4S 
Am.  Rep.  766,  holding  village  not  liable  for  injury  caused  by  n^ligenee 
of  fire  department  in  thawing  out  hydrant. 

Liability  of  cities  for  neglect  to  repair  streets.    Note,  63  Am.  Dec.  852. 

Liability  of  municipal  corporations  to  person  injured  by  defects  in 
or  want  of  repair  of  public  streets.    Note,  108  Am.  St.  Bep.  262. 

Liability  of  municipality  in  respect  to  jnaintenance  and  operation  of 
bridges.    Note,  15  Ann.  Oas.  884,  889. 

Liability  of  municipality  for  defects  or  obstructions  in  streets.    Note, 
20  L.  B.  A.  (N.  8.)  520. 

Right  of  action  by  individual  specially  damaged  by  nonperformance 
of  duty.    Note,  1  E.  B.  0.  621. 

In  action  for  injury  from  defective  bridge,  evidence  tliat  plaintUTa  prac- 
tice as  physiciaa  was  extensive,  and  that  tlie  pezlod,  during  wbicb  lie  was 
incapacitated  by  the  injury,  was  one  of  great  sickness  in  tlie  eommuiitty,  is 
relevant  to  show  amount  of  damage  sustained. 

Approved  in  Southern  Pacific  Co.  v.  Hall,  100  Fed.  766,  41  C.  C.  A.  50, 
admitting  evidence  of  business  of  injured  party  though  not  alleged ;  Wood- 
bury V.  District  of  Columbia,  5  Mackey  (D.  C),  135,  applies  rule  in  action 
for  personal  injuries  caused  by  falling  into  manhole;  Mabrey  v.  Qravel 
Road  Co.,  92  Mo.  App.  604,  holding  it  sufi&cient  proof  of  value  of  time 
lost  when  evidence  showed  occupation  and  usual  employment;  Choctaw 
etc.  R.  Co.  V.  Burgess,  21  Okl.  677,  97  Pac.  280,  in  action  for  personal 
injuries  brought  by  wife  and  mother,  damages  for  loss  of  time  up  to  ver- 
dict allowed;  Parker  v.  Boston  etc.  R.  R.,  84  Vt.  342,  79  Atl.  870,  2  N.  C. 
C.  A.  355,  evidence  that  at  time  of  injury  plaintiff  was  under  contract  to 
teach  in  business  college  admissible  on  question  of  damages;  Chicago  etc 
Ry.  Co.  V.  Stibbs,  17  Okl.  106,  109,  87  Pac.  295,  296,  upholding  instruction 
authorizing  damages  for  loss  of  earnings  in  personal  injury  ease;  dissent- 
ing opinion  in  Heer  v.  Warren  etc.  Co.,  118  Wis.  74,  94  N.  W.  795,  majority 
holding  not  erroneous,  in  action  for  injuries,  to  admit  evidence  of  loss  of 
profits,  where  verdict  yields  annuity  of  less  than  two-thirds  of  plaintiff's 
annual  profits  before  accident ;  Vicksburg  etc.  R.  R.  Co.  v.  Putnam,  118  U.  8. 
554,  80  L.  Ed.  258,  7  Sup.  Ct.  2,  allowing  adjuster,  injured  by  train  acci- 
dent, to  prove  amount  of  his  salary,  as  element  of  damages;  District  of 
Columbia  v.  Woodbury,  136  U.  S.  459,  84  L.  Ed.  475,  10  Sup.  Ct.  993, 
allowing  plaintiff  injured  by  defective  street  to  prove  that  he  had  been 
r^ular  contributor  to  medicial  joomala;  LouiaviUe  etc.  R.  R.  Co.  v.  Clarke, 
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152  n.  8.  242,  88  L.  Ed.  425, 14  Sap.  Ct.  582,  holding  evidenoe  of  deceased's 
ineome,  in  action  for  death  caused  by  railroad's  negligence,  admissible; 
Treadwell  v.  Whittier,  80  Cal.  580,  IS  Am.  St.  Rep.  181,  5  L.  R.  A«  501, 
22  Pac.  268,  allowing  jnry  to  consider  plaintiff's  diminished  business 
capacity  in  elevator  accident  case;  Western  Union  Tel.  Co.  v.  Eyser,  2 
Colo.  160,  ruling  similarly  in  damage  suit  for  injury  from  defectively  con- 
structed telegraph  line;  Rio  Grande  etc.  R.  R.  Co.  v.  Rubenstein,  5  Colo. 
App.  125,  38  Pac.  77,  allowing  traveling  salesman  to  prove  value  of  his 
time  while  laid  up  in  railroad  accident  case;  Ballon  v.  Famum,  11  Allen, 
79,  allowing  manufacturer  injured  by  railroad  car  to  show  nature  of  his 
business  prior  to  the  injury  and  decrease  thereafter ;  Griveaud  v.  St.  Louis 
etc.  R.  R.  Co.,  33  Mo.  App.  466,  allowing  physician  suing  for  damages 
for  injury  to  prove  amount  of  earnings  in  preceding  years,  and  extent 
to  which  ability  to  practice  was  decreased;  Kennon  v.  Gilmer,  9  Mont. 
112,  22  Pac.  449,  holding  verdict  for  damages  for  injury  to  plaintiff  exces- 
sive, in  absence  of  proof  of  value  of  his  business;  Galveston,  H.  ft  S.  A. 
Ry.  Co.  V.  Cooper,  2  Tex.  Civ.  App.  48,  20  S.  W.  991,  allowing  plaintiff 
injured  by  railroad  to  prove  value  of  his  business  as  stockman,  and  in- 
ability to  continue  it;  Ehrgott  v.  Mayor  etc.  of  New  York,  96  N.  Y.  276, 
allowing  verdict  of  twenty-five  thousand  dollars  for  injury  from  defective 
street,  based  on  plaintiff's  loss  of  earning  capacity;  Masterton  v.  Mount 
Vernon,  58  N.  Y.  395,  allowing  evidence  of  profits  of  business  of  plaintiff 
injured  by  defect  in  street. 

Distinjpniished  in  Mississippi  Cent.  R.  Co.  v.  Hardy,  88  Miss.  748,  41 
South.  508,  evidence  of  promises  of  promotion  to  better  position  could  not 
be  given  on  question  of  damages;  Richmond  etc.  R.  R.  Co.  v.  Elliott,  149 
U.  S.  268,  37  L.  Ed.  731,  13  Sup.  Ct.  839,  holding  testimony  as  to  proba- 
bility of  plaintiff's  promotion  prior  to  accident  inadmissible  in  suit  for 
damages  caused  by  boiler  explosion;  Peshine  v.  Shepperson,  17  Gratt.  486, 
94  Am.  Dec.  476,  holding  instruction  allowing  as  damages  diminished 
profits,  in  trespass  for  carrying  of  goods,  erroneous;  Bierbach  v.  Goodyear 
Rubber  Co.,  54  Wis.  211,  41  Am.  Rep.  21,  11  N.  W.  515,  holding  evidence 
of  average  profits  of  business  inadmissible  in  action  by  manufacturer  for 
personal  injuries. 

Proximate  and  remote  cause.    Note,  86  Am.  St.  Rep.  828, 
Lost  profits  from  tort  as  damages.    Note,  52  L.  B.  A.  40. 

2  Black,  593-698,  17  L.  Ed.  367,  X7KITED  STATES  v.  OHABOYA. 
Not  cited. 

2  Black,  599-606,  17  L.  Bd.  261,  LEFFINaWEZiL  ▼.  WABBEN. 

lAtest  decUdott  of  State  Supreme  Oourt  on  construction  and  effect  of  local 
statute  of  limitations  is  part  of  statute,  and  binding  on  Federal  courts  in 
absence  of  congressional  legislation. 
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Approved  in  Southern  R.  Co.  v.  North  Carolina  Corp.  Commission,  99 
Fed.  165,  following  rule ;  Jacobson  y.  Massachusetts,  197  U.  S.  24,  49  L.  Ed. 
649,  25  Sup.  Ct.  358,  following  State  court's  construction  of  compulsory 
vaccination;  Quinette  v.  Pullman  Co.,  229  Fed.  336,  decision' of  Supreme 
Court  of  Oklahoma  that  foreign  corporation  could  not  plead  statute  of 
limitations  until  it  filed  name  of  resident  agent,  is  conclusive;  Spinello  v. 
New  York  etc.  R.  Co.,  183  Fed.  763,  106  C.  C.  A.  189,  in  action  for  death 
by  wrongful  act,  failure  to  give  notice  of  claim  must  be  pleaded  in  de- 
fense under  Connecticut  decisions;  Saveljich  v.  Lytle  Logging  etc.  Co., 
173  Fed.  279,  97  C.  C.  A.  443,  sustaining  right  of  widow  and  children  to 
bring  action  for  death  by  wrongful  act  under  Washington  decisions; 
Simpson  County  v.  Wisner-Cox  Lumber  etc.  Co.,  170  Fed.  54,  95  C.  C.  A. 
227,  following  decisions  of  Supreme  Court  of  Mississippi  in  interpreting 
school  land  leases;  Joseph  Dixon  Crucible  Co.  v.  Paul,  167  Fed.  788,  93 
C.  C.  A.  204,  following  Florida  Supreme  Court  decisions  in  denying  as- 
signee of  causes  of  action  in  conversion  or  trover  right  to  sue  in  own  name; 
Federal  Lead  Co.  v.  Sevyers,  161  Fed.  691,  88  C.  C.  A.  547,  refusing  to 
follow  decisions  of  Missouri  Court  of  Appeals  on  question  of  assumed 
risk  in  personal  injury  case  because  not  highest  State  court;  Fay  v.  Crozer, 
156  Fed.  499,  upholding  decisions  of  State  courts  upon  invalidity  of  sher- 
iff's deed  for  defects  apparent  on  its  face;  Yocum  v.  Parker,  134  Fed.  213, 
67  C.  C.  A.  227,  following  construction  of  State  statutes  relating  to  descent 
and  alienation  of  lands ;  Birckhead  v.  De  Forest,  120  Fed.  649,  57  C.  C.  A 
107,  holding  under  N.  Y.  Code  Civ.  Proc,  §  410,  clients  are  not  barred 
from  suing  for  detention  of  money  by  attorneys  until  six  years  after 
knowledge  of  such  detention ;  Elliott  v.  Felton,  119  'i'ed.  272,  56  C.  C.  A. 
74,  holding  Tennessee  decision  that,  in  action  for  wrongful  death,  con- 
ductor was  vice-principal  and  not  fellow-servant  of  brakeman  does  not  bind 
Federal  court;  Parker  v.  Moore,  115  Fed.  802,  53  C.  C.  A.  369,  holding 
S.  C.  Rev.  Stats.,  §  1859,  does  not  preclude  recovery  by  broker  of  margins 
advanced  for  his  principal  on  purchases  of  cotton  for  future  delivery; 
Mather  v.  San  Francisco,  115  Fed.  44,  52  C.  C.  A.  631,  holding  under  CaL 
Code  Civ.  I^oc,  §  337,  action  on  municipal  bond  interest  coupons  is  bflrred 
in  four  years  from  maturity  of  coupons;  Coltrane  v.  Baltimore  Building 
etc.  Assn.,  110  Fed.  314,  holding  under  Maryland  law,  borrowing  share- 
holder in  building  association  cannot  be  compelled  to  contribute  to  losses 
of  association,  where  his  contract  has  been  terminated  by  the  winding  up 
of  the  association  before  the  maturity  of  his  stock;  In  re  Hoadley,  101 
Fed.  237,  holding  where  property  is  devised  by  will  to  trustees  to  apply 
income  for  benefit  of  named  beneficiary  for  life,  and  at  death  to  divide 
estate  equally  among  testator's  children,  but  with  no  specific  devise  to  any 
child  by  name,  none  of  children  has,  during  life  of  first  beneficiary,  any 
alienable  interest;  Oilman  v.  Sheboygan,  2  Black,  518,  17  L.  £d.  309,  fol- 
lowing decisions  of  Wisconsin  court,  and  holding  taxing  statute  unconsti- 
tutional ;  Sumner  v.  Hicks,  2  Black,  534, 17  L.  Ed.  856,  following  Wisconsin's 
construction  of  statute  on  assignments ;  Provident  Inst.  v.  Maasaehosettfli 
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6  Wall.  630,  18  L.  BcL  913,  following  State  eovat  construction  of  stat- 
ute taxing  savings  institution;  Hamilton  Co.  v.  Massachusetts,  6  Wall.  641, 
18  L.  Ed.  907,  holding  tax  on  stock  corporations  on  stock  in  excess  of  mar- 
ket value  of  its  property  a  franchise  tax,  following  decisions  of  State  court ; 
Richmond  v.  Smith,  15  Wall.  438, 21  L.  Ed.  202,  following  Virginia  decisions 
as  to  right  of  a  municipality  to  destroy  liquors  during  the  Rebellion,  and 
its  liability  therefor;  Supervisors  v.  United  States,  18  Wall.  82,  21  L.  Ed. 
775,  following  Iowa  decisions  that  under  Iowa  code  supervisors  could  not 
levy  specific  tax  to  pay  judgment  against  county;  Ldppincott  v.  Mitchell, 
94  U.  S.  770,  24  L.  Ed«  317,  holding  mortgage  of  married  woman's  lands 
in  Alabama,  by  her  and  her  husband,  to  pay  his  debts,  void;  Davie  v. 
Briggs,  97  U.  S.  637,  24  L.  Ed.  1089,  adopting  construction  of  North  Caro- 
lina courts  that  "beyond  the  seas,"  in  statute  of  limitations  means,  "with- 
out the  United  States";  Amy  v.  Dubuque,  98  U.  S.  471,  25  L.  Ed.  229, 
holding  that  Iowa  statute  of  limitations  runs  against  bond  coupons  from 
time  they  mature ;  Fairfield  v.  County  of  Gallatin,  100  U.  S.  52,  25  L.  Ed. 
546,  following  State  court  construction  of  section  of  local  constitution 
concerning  municipal  and  county  subscription  to  corporations;  Howe  Ma- 
chine Co.  V.  Gage,  100  U.  S.  677,  25  L.  Ed.  755,  holding  Texas  statute  taxing 
peddlers  of  sewing  machines,  as  construed  by  State  court  constitutional; 
Jaffray  v.  McGehee,  107  U.  S.  365,  27  L.  Ed.  496,  2  Sup.  Ct.  370,  holding 
assignment  void  under  State  court's  construction  of  Arkansas  statute; 
Bucher  v.  Cheshire  R.  R.  Co.,  125  U,  S.  583,  31  L.  Ed  798,  8  Sup.  Ct.  978, 
disapproving,  but  following,  Massachusetts  decisions  on  traveler's  ^ight 
of  recovery  for  injuries  under  Sunday  traveling  statute;  Morley  v.  Lake 
Shore  etc.  Ry.  Co.,  146  U.  S.  167,  S6  L.  Ed.  928,  13  Sup.  Ct.  56,  holding 
statute  reducing  interest  on  judgments,  as  construed  by  New  York  courts, 
not  unconstitutional ;  Bauserman  v.  Blunt,  147  U.  S.  652,  653,  37  L.  Ed.  318, 
13  Snp.  Ct.  469,  following  construction,  by  trial  court,  of  Kansas  statute 
of  limitations,  with  reference  to  debtor's  absence  and  death;  Balkam  v. 
Woodstock  Iron  Co.,  154  U.  S.  188,  88  L.  Ed.  957>  14  Sup.  Ct.  1014,  follow- 
ing Alabama  court's  decision  in  ejectment  suit,  on  bar  by  prescription, 
in  another  ejectment  suit  between  same  parties;  Fallbrook  Irr.  Dist.  v. 
Bradley,  164  U.  S.  155,  41  L.  Ed.  387,  17  Sup.  Ct.  62,  following  decisions 
of  California  court  sustaining  constitutionality  of  irrigation  act;  Osborne 
V.  Florida,  164  U.  S.  654,  41  L.  Ed.  587, 17  Sup.  Ct.  215,  holding  license  tax 
ux)on  express  companies,  as  construed  by  State  court,  constitutional;  For- 
syth V.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17  Sup.  Ct.  670,  holding 
decision  of  Indiana  Supreme  Court,  on  extension  of  municipal  boundaries, 
under  local  statute,  conclusive;  Wade  v.  Travis  County,  174'  U.  S.  508, 
509,  43  L.  Ed.  1064,  19  Sup.  Ct.  718,  following  latest  Texas  decision,  re- 
quiring courts  to  construe  statute,  under  which  bonds  were  issued  to  build 
jaily  so  as  to  make  them  valid;  Barney  v.  Keokuk,  4  Dill.  598,  Fed.  Cas. 
1032,  following  State  court's  construction  of  Iowa  statutes  on  right  of 
railroad  company  to  lay  its  tracks;  Blossburg  etc.  R.  R.  Co.  v.  Tioga 
R.  B.  Co.,  5  Blatchf .  391,  Fed.  Cas.  1563,  following  latest  decision  of  New 
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York  Court  of  Appeals,  holding  plea  that  defendants  were  incorporated 
in  another  State,  a  defense  to  statute  of  limitations;  Hich  v.  Ricketts,  7 
Blatchf .  231,  Fed.  Cas.  11,762,  holding  plea  of  New  York  statute  of  limi- 
tations good  defense  to  action  for  ittf ringement  of  patent ;  First  Nat.  Bank 
V.  Arlington,  16  Blatchf.  58,  Fed.  Cas.  4806,  following  decision  of  Ver- 
mont court  that,  under  local  statute  majority  of  selectmen  could  issue 
bonds  in  aid  of  railroad ;  New  Hampshire  v.  Grand  Trunk  Ry.  Co.,  3  Fed. 
889,  holding  indictment  for  n^ligently  causing  death,  under  statute,  as 
construed  by  State  court,  not  removable;  Moulton  y.  Chafee,  22  Fed.  28, 
following  State  court,  holding  deed  not  void  as  a  fraudulent  conveyance, 
under  Rhode  Island  statute;  Weill  v.  Thompson,  24  Fed.  15,  following 
Louisiana  court's  ruling  that-removal  of  machinery  from  mortgaged  prop- 
erty released  it  from  mortgage;  Johnston  v.  Strauss,  4  Hughes,  636,  26 
Fed.  67,  in  brief  of  counsel,  following  Vii^nia  court's  interpretation  of 
statute  giving  creditor  filing  bill  a  lien;  New  Orleans  Water- Works  v. 
Southern  Brewing  Co.,  36  Fed.  834,  following  State  courts'  construction 
of  Louisiana  Water  Company's  rights.  Supreme  Court  decision  to  the 
contrary  notwithstanding;  Shields  v.  McAuley,  37  Fed.  304,  following 
State  court  construction  of  Pennsylvania  statutes  of  distributions;  West- 
ern etc.  R.  R.  Co.  V.  Robertson,  61  Fed.  604,  9  C.  C.  A.  646,  adopting  State 
court's  construction  of  local  statute  on  railway  liability  for  negligence; 
Merrill  v.  Monticello,  66  Fed.  166,  applying  Indiana  statute  of  limitations 
to  case  of  constructive  trust;  Braun  v.  Board  of  Commrs.,  66  Fed.  479, 
folloiifing  Indiana  decisions  that  gravel  road  county  bonds  are  not  a  general 
debt  against  the  county;  St.  Paul  etc.  R.  Co.  v.  Sage,  49  Fed.  320, 1  C.  C.  A. 
256,  holding  Minnesota  statute  of  limitations  applicable  in  action  to  de- 
termine adverse  claims  to  Minnesota  lands,  under  congressional  grants; 
Russell  &  Co.  V.  Lamb,  49  Fed.  774,  holding  State  court  decree,  in  suit 
between  same  parties,  res  judicata,  or  bill  to  cancel  sheriff's  deed;  Brickill 
V.  Baltimore,  52  Fed.  739,  holding  statute  of  limitations  applicable  to  in- 
fringement suit,  but  following  authorities  to  the  contrary;  Pacific  Rolling 
Co.  V.  James  Street  Const.  Co.,  68  Fed.  969,  16  C.  C.  A.  68,  holding,  under 
Washington  decisions,  materialman  had  no  lien  on  street  railway  struc- 
ture in  municipal  streets;  Amory  v.  Lawrence,  3  ClifL  531,  Fed.  Cas.  336, 
following  ruling  of  local  courts  in  applying  Massachusetts  statute  of  limi- 
tations to  case  in  equity;  Merrill  v.  Portland,  4  Cliff.  140,144,  Fed  Cas.  9470, 
holding  city  not  liable  for  injury  caused  by  teamster  knocking  down 
awning,  in  accordance  with  Maine  decisions;  Bowditch  v.  Boston,  4  Cliff. 
341,  Fed.  Cas.  1719,  following  Massachusetts  decisions  and  holding  city's 
statutory  liability,  for  property  destroyed  to  arrest  fire,  not  established; 
Daniels  v.  Case,  45  Fed.  845,  following  ruling  of  Missouri  courts  as  to 
statutory  validity  of  tax  deed ;  Pereles  v.  Watertown,  6  Biss.  82,  Fed.  Cas. 
10,980,  holding  Wisconsin  statute  of  limitations  on  municipal  bonds,  as 
construed  by  local  courts,  unconstitutional;  Samples  v.  Bank,  1  Woods, 
528  Fed.  Cas.  12,278,  following  Georgia  decisions  that  statute  of  limita- 
tions applied  to  bills  of  suspended  bank;  Mitchell  v.  Lippincott,  2  Woods, 
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473,  Fed.  Cas.  9666,  following  latest  decision  of  Alabama  court,  holding 
married  woman's  mortgage  to  pay  her  husband's  debt,  invalid;  New  Or- 
leans Nat.  Bkg.  Assn.  v.  Adams,  3  Woods,  26,  Fed.  Cas.  10,184,  holding, 
under  Louisiana  decisions,  proceedings  for  erasure  of  mortgage  may  be 
by  rule;  King  v.  Wilson,  1  Dill.  567,  Fed.  Cas.  7810,  following  latest  Iowa 
decision,  upholding  constitutionality  of  railroad  tax;  Hawes  v.  Contra 
Costa  Water  Co.,  5  Sawy.  289,  Fed.  Cas.  6235,  following  local  construction 
of  California  statute  regelating  charters  and  powers  of  water  companies; 
Sparhawk  v.  Cochran,  22  Fed.  Cas.  859,  following  local  decision  and  hold- 
ing contract  not. usurious  under  Pennsylvania  statute;  State  v.  Whitworth, 
8  Lea,  615,  following  decisions  construing  tax  exemption  statute  as  part  of 
the  statute,  and  a  rule  of  property;' Hall  v.  De  Cuir,  95  U.  S.  500,  24  L.  Ed. 
552,  following  ruling  of  State  court,  holding  Louisiana  statute  against 
discrimination  against  colored  persons  unconstitutional ;  State  v.  Bichards, 

32  W.  Va.  353,  S  L.  B.  A.  708,  9  S.  E.  247,  holding  statute  licensing  ped- 
dlers of  certain  articles  constitutional  as  to  articles  manufactured  out  of 
the  State;  Taylor  v.  Miles,  5  Kan.  508,  7  Am.  Bep.  561,  holding  statute 
would  not  nm  in  favor  of  possessor  under  void  tax  deed ;  McClure  v.  Owen, 
26  Iowa,  254,  refusing  to  follow  decisions  of  Supreme  Court  on  validity 
of  county  bonds  in  aid  of  railroads;  dissenting  opinion  in  Johns  v.  Doc, 

33  Md.  529,  construing  Maryland  statute  of  wills ;  Commonwealth  v.  Pitts- 
burgh etc.  B.  B.  Co.,  58  Pa.  St.  44,  holding  suit  in  Federal  court  by  Pennsyl- 
vania corporation  to  declare  act  of  State  legislature  void  not  ground  for 
forfeiture  of  its  charter;  dissenting  opinion  in  Gelpcke  v.  Dubuque,  1 
Wall.  213,  17  L.  Ed.  528,  majority  refusing' to  follow  Iowa  decisions,  re- 
versing current  of  Iowa  decisions,  which  established  legislature's  right  to 
authorize  municipal  subscription  to  railroads;  dissenting  opinion  in  Butz  v. 
Muscatine,  8  Wall.  585,  586, 19  L.  Ed.  494,  majority  refusing  to  follow  local 
interpretation  of  Iowa  code,  limiting  power  of  city  to  levy  tax  in  excess 
of  one  jter  cent  and  holding  limitation  not  applicable  where  city  was  liable 
for  a  judgment. 

Distinguished  in  Converse  v.  Mears,  162  Fed.  771,  Federal  courts  not 
bound  by  State  decisions  as  to  nature  of  liability  imposed  on  stockholders 
of  corporation  by  Minnesota  Constitution ;  Gelpeke  v.  Dubuque,  1  Wall.  205, 
17  L.  Ed.  526,  refusing  to  follow  Iowa  decisions  reversing  current  of  Iowa 
decisions  which  established  right  of  legislature  to  authorize  municipal  sub- 
scription to  railroads ;  Lavin  v.  Emigrant  etc.  Bank,  18  Blatchf .  11,  1  Fed. 
650,  holding  that  payment  by  a  debtor  to  one  appointed  administrator 
of  the  estate  of  a  x)erson  not  dead  was  not  valid  against  latter,  rejecting 
New  York  decisions  to  the  contrary;  Hartman  v.  Fishbeck,  18  Fed.  294, 
holding  limitation  for  presentation  of  claims  against  decedent's  estate 
not  applicable  to  nonresident;  Myrick  v.  Heard,  31  Fed.  243,  construing 
word  ''heirs,"  in  a  will,  as  descriptio  personarum,  in  absence  of  decisive 
rulings  by  Georgia  court;  Louisville  Trust  Co.  v.  Cincinnati,  76  Fed.  300, 
22  C.  C.  A.  334,  construing  charter  of  inclined  plane  railway  company  in 
opposition  to  Ohio  court's  decision;  Loring  v.  Marsh,  2  Cliff.  319,  Fed. 
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Oas.  8514,  refusing  to  continue  cause  because  of  pendency  in  State  court 
of  prior  action  between  same  parties,  involving  local  law;  Talcott  v.  Pine 
Grove,  1  Flipp.  123,  127,  Fed.  Cas.  13,735,  refusing  to  follow  Michigan 
decision  on  legality,  under  State  Constitution,  of  local  bonds;  Patapsco 
Guano  Co.  v.  Morrison,  2  Woods,  404,  Fed.  Cas.  10,792,  refusing  to  follow 
construction,  by  inferior  local  court  of  Georgia,  of  statute  empowering 
trustee  to  sell  by  order  of  court ;  Henning  v.  United  States  Ins.  Co.,  2  DiJL 
36,  Fed.  Cas.  6366,  holding  Missouri  decision,  on  validity  of  policy,  under 
Missouri  company's  charter,  not  binding;  Burgess  v.  Seligman,  107  U.  S. 
34,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  refusing  to  reverse  Circuit  Court,  because 
of  subsequent  State  decision  on  State  statute  to  the  contrary. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  B.  A.  (N.  8.)  394,  422,  447. 

In  Wisconsin,  statute  of  limitations  begins  to  run  In  favor  of  a  possessor 
*  under  a  tax  deed,  from  the  date  of  its  recording,  whether  the  sale  or  deed  he 
valid  or  not. 

Approved  in  Lightfoot  v.  Davis,  198  N.  Y.  265,  139  Am.  St.  Rep.  817, 
19  Ann.  Oas.  747,  29  L.  R.  A.  (N.  S.)  119,  91  N.  E.  583,  action  against 
administrator  for  recovery  of  personal  property  stolen  by  decedent  not 
barred  till  six  years  after  discovery  of  fraud;  Coulter  v.  Stafford,  48  Fed. 
269,  holding  holder  of  tax  deed  not  required  to  establish  its  validity  after 
expiration  of  time  fixed  by  Washington  code;  Wilson  v.  Atkinson,  77  Cal. 
490,  11  Am.  St.  Rep.  304,  20  Pac.  69,  holding  void  tax  deed,  sufficient  color 
«f  title  on  which  to  base  adverse  possession;  Good  v.  Norley,  28  Iowa, 
216,  holding  limitation  on  attack  of  administrator's  sales  applied  to  invalid 
sales;  Bowman  v.  Cockrill,  6  Kan.  342,  sustaining  validity  of  statute  simi- 
lar to  that  in  main  case. 

Distinguished  in  Taylor  v.  Miles,  5  Kan.  506,  507,  513,  7  Am.  Rep.  559, 
560,  665,  holding  statute  of  limitations  did  not  run  in  lavor  of  possessor 
under  void  tax  deed. 

Lapse  of  time,  limited  by  a  statute  of  limitations,  for  recovery  from  a  pos- 
sessor under  a  tax  title,  not  only  bars  remedy,  but  extinguishQs  the  right  and 
vests  a  perfect  title  in  adverse  possessor. 

Approved  in  Linton  v.  Heye,  69  Neb.  455,  111  Am.  St.  Rep.  559,  95 
N.  W.  1041,  upholding  statute  of  limitations  providing  that  one  who  has 
maintained  actual,  continuous,  notorious,  adverse  possession  of  realty, 
under  claim  of  title,  acquires  perfect  title  thereto ;  United  States  v.  Chand- 
ler-Dunbar  Water  Power  Co.,  209  U.  S.  450,  52  L.  Ed.  887,  28  Sup.  Ct.  579, 
void  patent  cannot  be  attacked  five  years  after  its  issuance  under  26 
Stat.  1099 ;  Northern  Pac.  Ry.  Co.  v.  Ely,  197  U.  S.  8,  49  L.  Ed.  642,  25 
Sup.  Ct.  302,  title  to  Northern  Pacific  right  of  way  cannot  be  acquired 
by  adverse  possession  under  State  law;  Davis  v.  Mills,  194  U.  S.  457,  48 
L.  Ed.  1071,  24  Sup.  Ct.  692,  Mont.  Code  Civ.  Proc,  §  554,  prescribing  new 
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limitation  for  enforcement  of  corporate  debts  against  directors  of  corpora- 
tion which  has  not  filed  annual  report^  is  valid  as  to  actions  outside  State 
on  liability  incurred  prior  to  enactment;  Toltec  Ranch  Co.  v.  Cook,  191 
U.  S.  538,  48  L.  Ed.  292,  24  Sap.  Ct.  166,  holding  adverse  possession  under 
claim  or  right  for  period  prescribed  by  statute  of  limitations  of  Utah, 
after  act  granting  land,  and  before  patent  to  Central  Pacific  for  part  of 
its  land  grant  within   State  "and  not  within  its  right  of  way,  prevails 
against  patent;  Thompson  v.  Sloss-Sheffield  Steel  etc.  Co.,  209  Fed.  840, 
126  C.  C.  A.  564,  following  construction  of  Alabama  Supreme  Court  placed 
on  statutes  of  descent  and  alienation  and  limitation  of  actions;  Mills  v. 
Denver  fete.  R.  Co.,  198  Fed.  141,  upholding  prescriptive  right  to  land 
acquired  after  its  abandonment  as  railroad  right  of  way;  United  States  v. 
Exploration  Co.,  190  Fed.  407,  patent  conclusive  as  to  transfer  •f  title 
after  six  years  as  against  allegations  of  fraud ;  Harvey  v.  Holies,  160  Fed. 
537,  upholding  adverse  possession  of  public  lands  under  State  statute; 
Singer  Mfg.  Co.  v.  Tillman,  3  Ariz.  128,  21  Pac.  818,  holding  purchase  by 
one  in  possession  and  claiming  ownership,  of  another's  claim  of  title,  does 
not  admit  title  in  grantor,  and  such  purchaser  not  estopped  to  deny  valid- 
ity of  claim  thus  purchased;  Myers  v.  Mayhew,  32  App.  D.  C.  211,  title 
acquired  by  adverse  xx>ssession  for  period  of  twenty  years  not  lost  by 
abandonment  of  possession;  Scott  v.  Herrell,  31  App.  D.  C.  53,  and  Reeves 
V.  Low,  8  App.  D.  C.  118,  both  holding  in  ejectment,  outstanding  title  by 
adverse  possession  in  another  party  is  a  good  defense;  Nicholson  v.  Halo, 
73  KsoL  602,  85  Pac.  593,  one  holding  under  tax  deed  for  five  years  may 
bring  ejectment  against  one  who  wrongfully  ousts  him;  Bodcaw  Lumber 
Co.  V.  Bonnette,  135  La.  378,  65  South.  496,  applying  construction  of  26 
Stat.  1099  to  29  Stat.  42,  that  patent  cannot  be  attacked  for  fraud  five 
years  after  issuance;  First  Baptist  Church  v.  Harper,  191  Mass.  209,  77 
N.  £.  780,  where  religious  society  claimed  defendant's  ancestor  took  deed 
in  own  name  on  plaintiff's  behalf,  attendance  of  ancestor  at  divine  wor^ 
ship  on  premises  did  not  show  his  occupation  was  permissive;  Nind  v. 
Myers,  15  N.  D.  415,  8  L.  E.  A.  (N.  S.)  167,  109  N.  W.  341,  tax  sale  under 
invalid  judgment  cannot  be  attacked  after  three  years;  O'Keefe  v.  Dil- 
lenbeck,  15  Okl.  448,  83  Pac.  543,  former  owner  cannot  sue  to  avoid  tax 
deed  valid  on  face  after  one  year  from  recordation  of  deed;  dissenting 
opinion  in  Earnest  v.  Little  River  etc.  Lumber  Co.,  109  Tenn.  445,  75 
S.  W.  1127,  majority  holding  where  State  by  grant  has  divested  herself 
of  title  to  lands,  and  one  has  held  adverse  possession  thereof  for  seven 
years,  under  assurance  of  title  purporting  to  convey  fee,  absolute  fee 
simple  vested  in  him;  Morgan  v.  Chicago  etc.  R.  R.  Co.,  96  U.  S.  722,  24 
la.  £d.  745,  holding  plaintiff  estopped  from  denying  title  of  railroad  to 
land  used  for  depot;  Dickerson  v.  Colgrove,  100  U.  S.  583,  26  L.  Ed.  620, 
holding  that,  under  estoppel  in  pais,  arising  from  letter,  a  legal  title 
vested  by  operation  of  law;  Bicknell  v.  Comstock,  113  U.  S.  152,  28  Ii.  Ed. 
963,  5  Sup.  Ct.  400,  following  rule;  Sharon  v.  Tucker,  144  U.  S.  544,  36 
Ifc  £(L  535,  12  Sup.  Ct.  722,  holding,  in  suit  to  establish  title,  that  com- 
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pleted  advene  possession  is  evidence  of  a  fee;  Maxwell  Land  etc.  Co.  t. 
Dawson,  151  U.  S.  607,  S8  L.  Ed.  286,  14  Sup.  Ct.  465,  sustaining  instruc- 
tion, under  New  Mexican  laws,  that  completed  adverse  possession  ripened 
into  a  title;  Bardon  v.  Land  &  River  Imp.  Co.,  157  U.  S.  334,  39  L.  Ed.  722, 
15  Sup.  Ct.  653,  holding  right  to  rely  on  limitation  and  conclusiveness  of 
tax  deed  not  waived;  Stubblefield  v.  Menzies,  8  Sawy.  47,  11  Fed.  273, 
holding  grantee  of  husband 's  life  estate  and  wife 's  remainder  not  entitled 
to  possession  where  life  estate  lost  by  adverse  possession  of  another;  Ax- 
rington  v.  Liscom,  34  Cal.  383,  94  Am.  Dec.  735,  sustaining  adverse 
possessor's  bill  to  remove  record  title  as  cloud  upon  his  title;  Cannon 
V.  Stockmoh,  36  Cal.  541,  holding  adverse  possession  need  not  be  within 
four  years  next  preceding  suit;  Langford  v.  Poppe,  56  Cal.  75,  holding 
possessory  title  good,  though  owner  had  possession  pending  an  action  of 
ejectment  brought  by  him;  Garabaldi  v.  Shattuck,  70  Cal.  513,  11  Pac. 
779,  holding  after-acquired  title  inured  to  benefit  of  grantor  who  remained 
in  x>ossession  and  acquired  possessory  title;  National  Min.  Co.  v.  Powers, 

3  Mont.  349,  sustaining  possessory  title  as  against  record  patent  title  in 
ejectment;  Parker  v.  Metzger,  12  Or.  411,  7  Pac.  520,  holding  holder  of 
perfected  possessory  title  entitled  to  all  remedies  of  owner  of  written 
title ;  Coulter  v.  Stafford,  48  Fed.  269,  holding  holder  of  tax  deed  need  not 
establish  its  validity  after  expiration  of  time  limited  by  Washington 
code;  Lamb  v.  Davenport,  1  Sawy.  621,  Fed.  Cas.  8015,  holding  possessory 
title  good  against  everyone  but  government  and  capable  of  transmission; 
Meeks  v.  Vassault,  3  Sawy.  217,  Fed.  Cas.  9393,  holding  heir  barred  from 
recovery  of  land  in  possession  of  adverse  holder  under  void  probate  sale; 
Four  Hundred  and  Twenty  Min.  Co.  v.  Bullion  Min.  Co.,  3  Sawy.  658, 
Fed.  Cas.  4989,  applying  principle  to  mining  claim  location;  Stevenson 
V.  Polk,  71  Iowa,  287,  32  N.  W.  345,  holding  proof  of  vendor's  perfected 
adverse  possession  sufficient  proof  of  title  in  action  for  purchase  money; 
Barnard  v.  Brown,  112  Mich.  456,  67  Am.  St.  Rep.  486,  70  N.  W.  1039, 
holding  title  by  adverse  possession  marketable ;  Jones  v.  Brandon,  59  Miss. 
587,  holding  title  by  adverse  possession,  without  color  of  title,  sufficient 
to  sustain  ejectment  against  owner;  Baker  v.  Oakwood,  123  N.  Y.  29,  10 
L.  R.  A.  392,  25  N.  E.  315,  holding  adverse  possession,  under  conveyance 
by  tenant  in  common,  sufficient  to  divest  cotenant's  title;  Hall  v.  Webb, 
21  W.  Va.  325,  holding  statute  suspending  statute  of  limitations  inopera^ 
tive  as  to  ejectment  suit  against  an  adverse  possession  perfected  at  pas- 
sage of  act;  Thomburg  v.  Bowen,  37  W.  Va.  543,  16  S.  E.  827,  holding 
adverse  possessor  of  personalty  assigned  in  fraud  of  creditors,  had  perfect 
title ;  Croxall  v.  Shererd,  5  Wall.  289, 18  L.  Ed.  680,  holding  bona  fide  pur- 
chaser, disclaiming  title  as  such  and  relying  on  possessory  title,  had  vested 
title  at  expiration  of  period  of  limitation;  Sharp  v.  Blankenship,  59  Cal. 
289,  holding  possessory  title  could  not  be  taken  away  by  legislature ;  Cole- 
man V.  Holmes,  44  Ala.  126,  4  Am.  Sep.  122,  holding  that  statute  of  limi- 
tations was  suspended  during  the  Civil  War;  and  misunderstood  in 
Burwell  v.  Tullis,  12  Minn.  578,  holding  retrospective  statute  of  limitations 
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on  judgments  constitutional;  Thacher  v.  Devol,  50  Ind.  34,  determining 
married  woman's  right  to  one-third  of  husband's  property  in  adverse 
possession  of  another;  Moore  v.  State,  43  N.  J.  L.  206,  39  Am.  Rep.  661, 
holding  statute  extending  limitation  for  prosecution  for  crime  void  as  to 
prosecutions  already  barred;  McClakey  v.  Barr,  42  Fed.  613;  Corkran  Oil 
etc.  Co.  v.  Amaudet,  111  La.  586,  35  South.  756,  and  Meigs  v.  Roberts, 
162  N.  Y.  380,  76  Am.  St.  Rep.  326,  56  N.  E.  840,  all  arguendo. 

Distinguished  in  United  States  v.  Jones,  218  Fed.  973,  five  and  six 
years'  limitations  affecting  vacating  and  annuling  patents  do  not  apply 
to  action  for  damages  by  United  States  for  fraudulent  entry;  Campbell 
V.  Holt,  115  U.  S.  623,  29  L.  £d.  485,  6  Sup.  Ct.  211,  holding  repeal  of 
statute  of  limitations  on  personal  debt  is  not  unconstitutional  as  against 
debtor  whose  debt  is  barred;  Huffman  v.  Alderson,  9  W.  Va.  624,  holding 
statute  suspending  statute  of  limitations  during  war  constitutional,  though 
applied  to  action  on  note  barred  at  time  of  passage  of  statute;  Kipp  v. 
Johnson,  31  Minn.  362,  17  N.  W.  958,  holding  statute  of  limitations  for 
adferse  possession,  a  bar  to  remedy  merely,  and  repealable;  Bunce  v.  Bid- 
well,  43  Mich.  546,  5  N.  W.  1025,  holding  defendant's  adverse  possession 
not  so  complete  as  to  prevail  against  a  corrected  survey. 

Effect  of  statute  of  limitations.    Note,  11  Am.  Dec.  634. 

Effect  of  the  bar  of  the  statute  of  limitations.  Note,  96  Am.  St.  Rep. 
678. 

Validity  of  title  acquired  by  possession  under  tax  deed  valid  on  face 
for  period  of  statnt^of  limitations  protecting  tax  titles.  Note,  16 
Ann.  Oaa.  1148. 

Whether  void  tax  deed  sets  in  motion  special  statutes  of  limitations 
governing  actions  to  recover  lands  sold  for  taxes.  Note,  27  L.  B.  A« 
(N.  S.)  340,  341. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  16  L.  R.  A.  (N.  8.)  1257. 

Statutes  of  limitations  are  favorably  regarded,  being  "statutes  of  repose,** 
and  QBually  founded  in  a  wise  policy,  promoting  ends  of  Justice,  and  if  unwise 
or  mijnst,  tbe  remedy  lies  with  the  legislature,  not  the  courts. 

Approved  in  Soper  v.  Lawrence  Bros.  Co.,  201  U.  S.  368,  60  L.  Ed.  791, 
26  Sup.  Ct.  473,  upholding  Me.  Pub.  Laws  1895,  c.  162,  relating  to  ad- 
verse possession  of  wild  land;  Lynchburg  Cotton  Mill  Co.  v.  Travelers' 
Ins.  Co.,  140  Fed.  724,  under  insurance  policy  providing  for  bar  of  action 
thereon  not  brought  within  thirty  days  after  right  accrues,  limitation  be- 
gins to  run  on  clear  announcement  by  insurer  of  refusal  to  pay;  dissent- 
ing opinion  in  Greene  v.  United  States,  154  Fed.  424,  85  C.  C.  A.  251, 
majority  holding  leaving  district  in  which  offense  was  committed  estab- 
lishes "fleeing  from  justice"  so  as  to  prevent  running  of  statute;  Andrae 
V.  Redfield,  12  Blatchf.  411,  Fed.  Cas.  367,  holding  equity  will  not  annul 
BiatHte  of  limitations  because  cause  of  action  was  originally  good,  as  to 
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recover  excess  of  duties  paid;  Amy  v.  Watertown,  22  Fed.  420,  holding 
failure  to  obtain  service  of  summons,  no  defense  to  plea  of  statute  of 
limitations ;  St.  Paul  etc.  R.  Co.  v;  Sage,  49  Fed.  320, 1  C.  C.  A.  256,  apply- 
ing State  statute  of  limitations  in  controversy  involving  conflicting  claims 
to  Minnesota  lands  under  congressional  grants;  Brickill  v.  Baltimore,  52 
Fed.  739,  holding  statute  of  limitations  applicable  to  infringement  suits, 
but  following  authority  to  the  contrary;  Bowman  v.  Cockrill,  6  Kjbji,  342, 
holding  legislature  has  power  to  pass  statute  of  limitations  barring  attack 
on  tax  deeds;  Good  v.  Norley,  28  Iowa,  216,  holding  limitation  on  attack 
on  administrator's  sales  applied  to  invalid  sales;  Beebe  v.  Doster,  36  Kan. 
674,  14  Pac.  154,  holding  tax  deed  holder's  absence  from  State  did  not 
suspend  running  of  statute  of  limitations;  Buhl  v.  Stephens,  84  Fed.  926, 
holding  statute  gi  frauds  applicable  in  suits  at  law  in  the  Federal  courts; 
Wilson  V.  Iseminger,  185  U.  S.  62,  46  L.  Ed.  807,  22  Sup.  Ct.  575,  arguendo. 

Right  of  prescription  to  shore  of  sea.    Note,  23  E.  R.  0.  738. 

2  Black,  606-610,  17  I..  Ed.  317,  PABBISH  ▼.  FERRIS. 

Judgment  determining  adverse  claims  of  title  mider  a  will  in  an  action 
in  the  State  courts  is  conclusive  between  the  same  parties  in  the  Federal 
courts  having  concurrent  Jnilsdiction  over  the  controversy. 

Approved  in  Messinger  v.  Anderson,  225  U.  S.  444,  56  L.  Ed.  1156,  32 
Sup.  Ct.  739,  Circui^  Court  of  Appeals  not  bound  by  its  prior  decision 
where  subsequently  thereto  same  point  decided  differently  by  State  court, 
but  may  follow  State  court's  decision;  Georgia  R.  etc.  Co.  v.  Wright,  132 
Fed.  917,  State  decision  that  charter  precluded  tax  on  corporation  in  excess 
of  certain  percentage  of  net  earnings  concludes  State  in  subsequent  suit 
for  taxes  for  different  year  or  under  different  statute;  Samuels  v.  Reviere, 
108  Fed.  720,  47  C.  C.  A.  634,  holding  decree  dismissing  bill  in  equity  by 
defendant  seeking  to  cancel  deed  res  adjudicata  as  to  defense  of  home- 
stead in  trespass  to  try  title;  Lockhart  v.  L^eds,  12  N.  M.  164,  76  Pac. 
314,  judgment  against  plaintiff  on  bill  to  declare  mine  location  void  for 
fraud  and  collusion  by  defendants  and  violation  of  agreement  to  locate 
claim  for  plaintiff,  bars  suit  to  have  property  declared  to  be  held  in  trust; 
Campbell  v.  Cronley,  150  N.  C.  465,  64  S.  E.  216,  upholding  submission  of 
controversy  without  action  to  determine  adverse  interests  in  land  under 
statute  providing  for  determination  of  adverse  claims  in  land;  Johnson 
Steel  Street  Rail  Co.  v.  Wharton,  152  U.  S.  258,  38  L.  Ed.  433,  14  Sup.  Ct 
610,  holding  final  judgment  of  Circuit  Court,  determining  patent  rights  in 
rails,  barred  similar  action  between  same  parties,  involving  amount  suffi- 
cient to  give  Supreme  Court  appellate  jurisdiction;  Dowell  v.  Appl^^te, 
152  U.  S.  344,  38  L.  Ed.  469,  14  Sup.  Ct.  618,  holding  judgment  ordering 
sale  of  debtor's  land  barred  action  by  debtor  to  set  up  title,  triable  in 
former  suit;  Last  Chance  etc.  Min.  Co.  v.  tyler  Min.  Co.,  157  U.  S.  687, 
39  L.  Ed.  862,  15  Sup.  Ct.  735,  holding  judgment  by  default  determining 
priority  of  location  admissible  in  action  for  possession  and  value  of  ore 
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taken ;  Few  Orleans  t.  Citizens'  Bank,  167  U.  S.  397,  42  L.  Ed.  211,  17 
Sup.  Ct.  914,  holding  judgments  holding  capital  of  bank  exempt  from 
taxation  conclusive  on  city;  Southern  Pac.  Ry.  Co.  v.  United  States,  168 
U.  S.  51,  42  L.  Ed.  878,  18  Sup.  Ct.  28,  holding  judgments  between  same 
parties  determining  questions  of  title  conclusive  as  to  such  questions  in 
subsequent  action;  Amory  v.  Amory,  3  Biss.  271,  Fed.  Cas.  334,  refusing 
to  entertain  bill  by  alleged  widow,  after  decree  in  divorce  proceedings  in 
State  court  that  she  was  not  testator's  wife;  Burton  v.  Huma,  37  Fed. 
742,  holding  decree  quieting  title  in  action  to  determine  adverse  claims 
conclusive;  Norton  v.  San  Jose  Fruit  Packing  Co.,  83  Fed.  514,  27  C.  C.  A. 
576,  following  judgment  dismissing  bill  for  infringement  on  its  merits,  in 
action  against  defendant  who  purchased  infringement  before  the  former 
action;  Magwire  v.  Tyler,  40  Mo.  442,  holding  acquisition  of  legal  patent 
title  under  survey  subsequent  to  action  in  chancery  to  determine  equities 
of  parties  did  not  remove  bar  of  that  action;  Finney  v.  Boyd,  26  Wis. 
370,  holding  judgment  in  action  on  tax  deed,  conclusive  on  defendant's 
grantee,  setting  up  title  superior  to  his  grantor;  Pritchard  v.  Madren,  31 
Kan.  48,  2  Pac.  698,  holding  judgment  in  prior  action  admissible  if  material 
and  error  harmless  if  immaterial. 

Distinguished  in  Boyle  v.  Wallace,  81  Ala.  365,  8  South.  195,*  holding 
action  to  recover  personalty  conveyed  by  mortgage  not  barred  by  judg- 
ment in  action  on  mortgage  for  the  realty. 

Conclusiveness  of  judgment  in  ejectment.    Note,  85  Am.  Dec.  209. 

Under  Ohio  statute,  providing  for  action  by  one  in  possession,  to  deter- 
mine adverse  estate  or  interest,  the  court  has  power  to  determine  entire  legal 
title  of  botb  parties. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  132,  51  L.  Ed. 
742,  27  Sup.  Ct.  442,  in  action  in  ejectment,  after  adverse  judgment  against 
him,  plaintiff  estopped  from  asserting  title  to  same  property  under  dif- 
ferent source  of  title ;  Oakland  v.  Oakland  Water  Front  Co.,  162  Cal.  686, 
124  Pac.  256,  where  city  consented  to  judgment  quieting  title  to  land  with- 
out reservation,  it  is  estopped  from  claiming  easement  therein;  Lockhart 
T.  Leeds,  12  N.  M.  164,  76  Pac.  314,  holding  plaintiff  estopped  from  bring- 
ing action  to  have  parties  declared  trustees  of  certain  mining  property 
in  face  of  former  adjudication  against  him  to  have  same  property  set  aside 
for  fraud;  Burton  v.  Huma,  37  Fed.  742,  holding  decree  quieting  title  in 
action  to  determine  adverse  claims  conclusive  as  to  matters  not  set  up; 
Indiana  etc.  Ry.  Co.  v.  Allen,  113  Ind.  588,  15  N.  £.  449,  holding  decree 
qnieting  title,  adjudging  fee  in  plaintiff,  cut  off  defendant's  easement; 
Davis  V.  Lennen,  125  Ind.  188,  24  N.  E.  885,  holding  decree  in  partition 
suit  conclusive  as  to  title  put  in  issue. 

Distinguished  in  Harris  v.  Mason,  120  Tenn.  688,  25  L.  R.  A.  (N.  S.)* 
1011,  115  S.  W.  1151,  judgment  not  res  judicata  as  to  validity  of  pur- 
chaser's claim  where  such  claim  never  reached  or  determined  in  such  ac- 
tion; Boyle  v.  Wallace^  81  Ala.  355^  8  South.  195^  holding  action  to  recover 
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personalty  conveyed  by  mortgage,  not  barred  by  action  for  realty,  under 
same  mortgage. 

DlsmlBsal  upon  the  merits  of  an  action  to  determine  adverse  estate  or 
Interest  Is  conclusive  upon  the  parties. 

Approved  in  dissenting  opinion  in  Hudson  v.  Ig^ano  L.  &  M.  Co.,  71  W. 
Va.  416,  76  S.  E.  .803,  majority  holding  dismissal  of  bill  to  remove  cloud 
for  failure  of  plaintiff  to  prove  title  does  not  estop  him  from  defending 
action  of  trespass  for  accounting  as  to  lumber  and  coal  subsequently  taken 
from  the  land;  Carroll  v.  Patrick,  23  Neb.  844,  holding  dismissal  on  the 
pleadings,  with  prejudice,  of  bill  to  establish  title,  barred  ejectment. 

Distinguished  in  Burton  v.  Burton,  58  Vt.  420,  5  Atl.  283,  holding  dis- 
missal without  prejudice  of  libel  for  divorce  no  bar  to  a  subsequent  libeL 

2  Black,  610^13,  17  L.  Ed.  852,  X7KITED  STATES  ▼.  QBJMSB. 
Not  cited. 

2  Black,  613-619,  17  I..  Ed.  309,  BOTHWEUi  ▼.  I>SWE£S. 

Tax  .title  acquired  by  an  agent  of  an  assignee,  by  permitting  land  to  be 
sold  for  taxes  and  purchasing  at  the  sale,  Inures  to  the  benefit  of  the  assignee, 
and  Is  held  In  trust  for  him  on  repayment  of  sum  advanced. 

Approved  in  Booker  v.  Crocker,  132  Fed.  8,  65  C.  C.  A.  627,  where  one 
of  several  bondholders  secured  by  mortgage  purchases  superior  liens  takes 
them  in  trust  for  co-bondholders  on  condition  that  they  contribute  share 
of  purchase  price  within  reasonable  time;  Hitchcock  v.  Clarke,  2  Cal. 
Unrep.  38,  one  tenant  in  common  cannot  acquire  adverse  title  through  mort- 
gage on  the  common  property  as  against  another  without  giving  co-owner 
right  to  contribute  proportionate  share;  Scanlon  v.  Parish,  85  Conn.  381, 
82  Atl.  969,  cotenant  purchasing  an  outstanding  mortgage  against  the 
common  property  may  foreclose  after  other  tenants  in  common  have  failed 
to  contribute  their  shares;  Alexander  v.  Douglass,  6  D.  C.  249,  tenant  in 
common  purchasing  outstanding  tax  title  must  be  indemnified  by  his  co- 
tenants  for  improvements  made  by  him  on  property;  First  Congr^ational 
Church  v.  Terry,  130  Iowa,  518,  107  N.  W.  307,  wife  of  life  tenant  occupy- 
ing premises  with  husband  as  homestead  cannot  obtain  valid  tax  title  as 
against  remainderman ;  Cobum  v.  Page,  105  Me.  463,  134  Am.  St.  Rep.  575, 
74  Atl.  1028,  decreeing  an  equity  of  redemption  of  mortgage  affecting  the 
common  property  purchased  by  a  tenant  should  be  held  in  trust  by  him 
as  to  the  interests  of  his  cotenants;  Darcey  v.  Bayne,  105  Md.  369,  Itf 
L.  R.  A.  (N.  S.)  863,  66  Atl.  436,  denying  tenant  right  to  share  in  outstand- 
ing title  purchased  by  cotenant  without  contributing  his  share  in  purchase 
price ;  Hoyt  v.  Lightbody,  98  Minn.  193, 116  Am.  St.  Bap.  358,  8  Ann.  Gas. 
984,  108  N.  W.  844,  grantee  of  cotenant  cannot  hold  tax  title  adversely  to 
the  other  tenants  in  common ;  Witte  v.  Storm,  236  Mo.  489,  139  S.  W.  388, 
where  agents,  under  agreement  to  sell  ofE  part  of  property  and  discharge 
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all  liabilities  thereon,  purchased  property  at  execution  sale,  title  is  held 
in  trust  for  principal ;  Clute  v.  Clute,  197  N.  Y.  446,  1S4  Am.  St.  Eep.  891, 
27  L.  R.  A.  (N.  S.)  146,  90  N.  E.  990,  payment  of  interest  by  one  tenant 
in  common  on  mortgage  tolls  statute  of  limitations  as  to  all  the  tenants; 
Arthur  v.  Coyne,  32  Okl.  530,  122  Pac.  690,  a  cotenant  acquiring  legal  title 
to  a  townsite  lot  without  knowledge  or  consent  of  other  cotenant  held 
trustee  for  other's  interest  therein;  Coleman  v.  Coleman,  71  S,  C.  624,  61 
S.  E.  252,  where  tenant  in  common  conveyed  entire  fee  to  mother  and  chil- 
dren, who  conveyed  fee  to  B,  who  held  for  over  twenty  years,  deed  to  B 
from  cotenants  of  grantor  not  presumed  as  against  children;  Flat  Top 
Grocery  Co.  vr  Bailey,  62  W.  Va.  90,  57  S.  E.  304,  where  one  tenant  in 
common  pays  off  debt  I  secured  by  easement  common  to  all,  he  is  entitled 
to  contribution  from  others ;  The  Gulf  Stream,  58  Fed.  606,  holding  agents 
purchasing  claim  against  vessel  for  damages  for  collision  could  not  enforce 
it  for  more  than  purchase  price;  Ward  v.  Spivey,  18  Fla.  865,  compelling 
grantee  of  one  who  purchased  legal  title  on'  behalf  of  possessor  to  convey 
to  latter,  on  payment  of  purchase  price;  Rose  v.  Hay  den,  35  Kan.  110,  57 
Am.  Rep.  148,  10  Pac.  567,  allowing  principal  to  maintain  ejectment  for 
land  purchased  for  him  by  agent.  * 

Distinguished  in  Starkweather  v.  Jenner,  216  U.  S.  528,  54  L.  Ed.  604, 
30  Sup.  Ct.  382,  upholding  right  of  cotenant  to  buy  at  bona  fide  public 
sale  without  notice  to  his  cotenants;  Lehman  v.  Lewis,  62  Ala.  133,  dis- 
missing bill  to  establish  resulting  trust  in  lands  as  if  purchased  with  loaned 
money  where  equities  not  clearly  proven. 

•     -' 
Furcliase  of  outstanding  title  by  husband  of  tenant  in  common  inures 

to  common  benefit  of  all  the^otenants  upon  eontribution  made  to  repay  the 
purcliase  money. 

Approved  in  Crawford  v.  O'Connell,  39  Or.  160,  64  Pac.  658,  holding  one 
of  several  cotenants  whose  land  is  subject  to  joint  lien  cannot,  without 
paying  entire  debt,  purchase  whole  estate  at  foreclosure  of  lien  and 
thereby  acquire  title  enforceable  against  cotenants;  Hanrick  v.  Gurley,  93 
Tex.  474,  54  S.  W.  354,  holding  one  who,  claiming  exclusive  title,  ousts 
cotenants  may  on  recovery  of  their  interests  require  them  to  contribute 
to  expenditures  made  by  him  while  in  possession  for  benefit  of  whole  prop- 
erty; Oppenheimer  v.  Levi,  96  Md.  306,  54  Atl.  76,  arguendo;  Myers  v. 
Reed,  9  Sawy.  140,  17  Fed.  406,  holding  that  purchase  of  adverse  title  by 
tenant  for  life  inured  to  benefit  of  remaindermen;  Davis  v.  Chapman,  24 
Fed.  678,  holding  that  tenant  in  common  purchasing  tax  title  could  not 
rely  on  statute  of  limitations  as  against  cotenant  where  he  received  rents 
sufficient  to  reimburse  him;  Brown  v.  Cranberry  Iron  etc.  Co.,  59  Fed. 
438,  holding  that  deed  to  one-half  of  grantor's  mineral  interest  covered  his 
^entire  mineral  title;  Montague  v.  Selb,  106  111.  58,  holding  that  purchaser 
at  administrator's  sale  of  land,  in  which  widow  has  a  homestead  estate, 
cannot  subsequently  cut  off  widow's  estate,  by  purchasing  certificate  of 
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foreclosure  under  mortgage  releasing  homestead;  Boskowitz  v.  Davis,  12 
Nev.  462,  establishing  resulting  trust  in  favor  of  cotenant  of  possessory 
against  other  cotenants,  who  purchased  and  sold  legal^ title;  The  Gulf 
Stream,  58  Fed.  607,  holding  that  where  ship  owners  purchase  claim 
against  vessel  for  damages  for  collision  through  fault  of  both  parties, 
claim  purchased  will  be  allowed  in  assessment  of  damages  only  for  amount 
paid;  Turner  v.  Sawyer,  150  U.  S.  586,  87  L.  Ed.  1191, 14  Sup.  Ct.  195,  hold- 
ing that  title  purchased  at  execution  sale  in  lien  suit  inured  to  benefit  of 
cotenant  of  mining  claim;  Jenkins  v.  Frink,  30  Cal.  594,  holding  purchase 
of  right  of  redemption  and  subsequent  redemption,  by  one  purchasing  at 
sheriff's  sale  on  behalf  of  associates,  inured  to  their  benefit;  Hodgson  v. 
Fowler,  24  Colo.  283,  50  Pac.  1036,  holding  tenant's  redemption  from  fore- 
closure inured  to  benefit  of  cotenants  on  contribution  from  them;  Franklin 
Min.  Co.  V.  O'Brien,  22  Colo.  135,  137,  55  Am.  St.  Eep.  123,  124,  43  Pac* 
1018, 1019,  holding  tenant's  purchase  of  senior  mining  claim  inured  to  bene- 
fit of  cotenant;  Clements  v.  Cates,  49  Ark.  246,  4  S.  W.  777,  holding  co- 
tenant  under  title  by  descent,  purchasing  titlQ.  paramount  to  ancestor's  title, 
a  trustee  for  cotenants;  Busch  v.  Buston,  75  HI.  347,  following  main  case 
on  similar  facts;  Bender  v.  Stewart,  75  Ind.  91,  holding  tenant  in  common 
could  not  by  purchasing  outstanding  tax  certificate  start  an  adverse  pos- 
session; Wright  V.  Tichenor,  104  Ind.  189,  3  N.  E.  856,  holding  cotenant's 
^  title  could  not  be  destroyed  by  release  and  quitclaim  by  grantor  of  com- 
mon title ;  McPheeters  v.  Wright,  124  Ind.  570,  575,  9  L.  R.  A.  179,  181,  24 
N.  E.  737,  739,  holding  purchaser  of  undivided  interest  from  one  of  tes- 
tator's children  could/ not  acquire  title  at  auditor's  sale  for  installments 
against  purchaser  of  undivided  interest  from  another  child;  Robinson- v. 
Lewis,  68  Miss.  70,  10  L.  R.  A.  102,  24  A3n.^t.,Bep.  254,  8  South.  259, 
holding  husband  of  tenant  in  common  could  not  purchase  cotenant's  in- 
terest at  tax  sale ;  Bmndy  v.  Mayfield,  15  Mont.  211,  38  Pac.  1070,  holding: 
patent  obtained  by  tenants  in  common  of  mining  claim  excluding  a  co- 
tenant,  was  held  in  trust  for  him  by  patentees;  Gage  v.  Gage,  66  N.  H. 
288,  28  Ii.  R.  A.  845,  29  Atl.  546,  holding  tenant  in  common  entitled  to  an 
account  from  cotenant  taking  more  than  his  share  of  income  of  property; 
Weller  v.  Rolason,  17  N.  J.  Eq.  19,  holding  purchase  of  legal  title  by  cestui 
que  trust  inured  to  benefit  of  other  cestui  que  trusts,  without  contribution 
from  them;  Peck  v.  Peck,  110  N.  Y.  74,  17  N.  E.  387,  holding  tenant  in 
common  purchasing  mortgage  for  less  than  its  face  value  entitled  to  hold 
it  only  for  amount  paid  by  him;  Carpenter  v.  Carpenter,  131  N.  Y.  109, 
27  Am.  St.  Rep.  573,  29  N.  E.  1015,  holding  titles  acquired  under  fore- 
closure by  tenants  in  common,  in  a  conspiracy  with  executors,  subject  to 
a  trust  in  favor  of  cotenants  to  the  extent  of  their  interest;  Clark  t.  Lind- 
sey,  47  Ohio  St.  443,  9  L:  R.  A.  742,  25  N.  £.  424,  holding  purchase  at  tax 
sale  by  tenant  in  common  in  remainder,  on  failure  of  tenant  in  dowe». 
to  pay  taxes,  inured  to  benefit  of  cotenants;  Forrer  v.  Forrer,  29  Gratt. 
144,  holding  purchase  of  outstanding  interest  in  partnership  lands  by 
surviving  partner  inured  to  benefit  of  heirs  of  deceased  partner,  makin§^ 


675  BANK  OF  COMMERCE  v.  NEW  YORK'  2 Black,  620-635 

contribution;  Gilchrist  v.  Beswick,  33  W.  Va.  177,  10  S.  E.  374,  holding 
purchase  of  land  for  balance  due  on  mortgage  by  tenant  in  common  inured 
to  benefit  of  cotenants;  Cecil  v.  Clark,  44  W.  Va.  684,  30  S.  E.  225,  in 
elaborate  opinion  on  the  subject,  holding  tenant  in  common  entitled  to 
benefit  of  cotenant's  purchase  of  tax  title  on  making  contribution ;  Hunter 
V.  Bosworth,  43  Wis.  593,  holding  that  second  mortgage,  taken  for  a  sepa- 
rate debt,  by  one  of  several  mortgagees,  under  a  first  mortgage,  with  cove- 
nant to  extend  lien  to  after-acquired  property,  inured  to  benefit  of  all; 
Bracken  v.  Cooper,  80  111.  228,  holding  purchaser  from  an  heir  could  not 
set  up  a  tax  title  against  other  heirs  and  devisees  as  tenants  in  common ; 
Williams  v.  Morris,  95  U.  S.  455,  24  I*.  Ed.  361,  holding  that  tenant  pur- 
chasing tax  title  would  hold  it  in  trust  for  landlord. 

Distinguished  in  Bissell  v.  Foss,  114  U.  8.  259,  29  L.  Ed.  128,  5  Sup.  Ct. 
855,  holding  that  mining  partners  could  purchase  share  of  some  partners 
without  consulting  others;  Hurley  v.  Hurley,  148  Mass.  445,  19  N.  E.  545, 
2  L.  R.  A.  172»  dismissing  partition  suit  by  tenant  in  common  where  land 
was  sold  for  taxes  to  cotenant  not  reimbursed;  Harris  v.  Lloyd,  11  Mont. 
403,  28  Axl  St.  Rep.  488,  28  Pac.  739,  holding  a  member  of  mining  part- 
nership could  sell  his  share  for  more  than  the  others  without  sharing  excess 
with  his  cotenants. 

Purchase,  by  cotenant,  of  outstanding  superior  title.    Note,  28  Am. 
Dec.  83,  84,  85,  86. 

Right  of  a  cotenant  to  acquire  and  enforce  tax  titles.    Note,  116  Am. 
St.  Rep.  368. 

Right,  of  a  cotenant  to  acquire  and  enforce  tax  titles.    Note,  116 
Am.  St.  Bep.  872* 

Duties  of  the  tenant  for  life  to  the  remaindermen  and   reversioner. 
Note,  137  Am.  St.  Rep.  666. 

Right  of  tenant  in  common  to  hold  tax  title  adversely  to  cotenants. 
Note,  8  Aim.  Oas.  988. 

Cotenants'  liability  for  improvements  and  repairs.    Note,  29  L.  R.  A. 

450. 
Intervention  in  Federal  courts.    Note,  Aim.  Gas.  1913D,  1035. 

2  Black,  620-636,  17  L.  Ed.  461,  BANK  OP  COMMERCE  ▼.  NEW  YORK. 

United  States  securities  constitnting  part  of  the  capital  of  a  bank  are 
not  sabject  to  State  taxation,  either  by  a  tax  upon  them  eo  nomine  or  upon 
the  capital  stock  of  the  bank. 

Approved  in  Home  Savings  Bank  v.  Des  Moines,  205  U.  S.  514,  51  L.  Ed. 
908,  27  Sup.  Ct.  571,  denying  right  to  assess  capital  stock  of  bank,  part 
of  the  value  of  which  is  based  upon  government  bonds ;  Plummer  v.  Color, 
178  U.  S.  117,  44  L.  Ed.  1001,  20  Sup.  Ct.  830,  holding  legacy  of  United 
States  bonds  subject  to  State  inheritance  tax  laws ;  Knowlton  v.  Moore,  178 
U.  S.  59,  44  L.  Ed.  977,  20  Sup.  Ct.  754,  upholding  taxes  on  legacies  and 
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distributive  shares  of  personalty   imposed  by  war   revenue  act  of  1898; 
Beard  v.  People's  Sav.  Bank,  53  Ind.  App.  192,  101  N.  E.  32?,  capital  stock 
of  national  bank  invested  in  government  bonds  not  taxable  as    against 
bank;  Marion  Nat.  Bank  v.  Burton,  121  Ky.  881,  882,  10  L.  R.  A.  (N.  S.) 
947,  90  S.  W.  946,  947,  amount  of  nontaxable  bonds  must  be  deducted  from 
assessment  of  bank  though  ^statute  made  no  express  provisions  therefor; 
dissenting  opinion  in  South  Carolina  v.  United  States,  199  U.  S.  466,  50 
L.  Ed.  272,  26  Sup.  Ct,  110,  majority  holding  government  may  exact  revenue 
license  from  dispensing  i^ents  of  State,  which  has  taken  charge  of  liquor 
business;  dissenting  opinion  in  Keith  v.  State  Funding  Board,  127  Tenn. 
483,  Ann.  Gaa.  1914B,  1145,  155  S.  W.  153,  majority  holding  exemption  of 
State  bonds  from  taxation  unconstitutional;  Van  Brocklin  v.  Tennessee, 
117  U.  S.  156,  29  li.  Ed.  847,  6  Sup.  Ct.  673,  holding  land  sold  to  United 
States  for  nonpayment  of  taxes  not  subject  to  State  taxation;  State  v. 
Stonewall  Ins.  Co.,  89  Ala.  338,  7  South.  754,  holding  corporation  oould 
deduct  from  tax  on  its  "capital  stock"  amount  invested  in  State  bonds; 
Bank  Tax  Case,  2  Wall.  210,  17  L.  Ed.  795,  following  principal  case  where 
tax  was  on  arbitrary  valuation;  The  Banks  v.  The  Mayor,  7  Wall.  24,  19 
L.  Ed.  59,  holding  government  certificates  of  indebtedness  not  subject  to 
State  taxation;  National  Commercial  Bank  v.  Mobile,  62  Ala.  292,  34  Am. 
Bep.  18,  holding  municipal  tax  on  national  bank  shares  or  on  its  capital 
stock  void ;  People  v.  Home  Ins.  Co.,  29  Cal.  537,  holding  bonds  of  United 
States  not  taxable ;  Nevada  V.  Bank  of  Nevada,  4  Nev.  354,  holding  national 
bank's  negotiable  paper  not  taxable;  People  v.  Supervisors  of  Otsego  Co., 
51  N.  Y.  404,  issuing  mandamus  to  compel  supervisors  to  determine  whether 
relator  paid  taxes  on  United  States  stocks  and  to  refund  them  under  stat- 
ute, if  paid ;  People  v.  Supervisors,  67  N.  T.  113,  28  Am.  Bep.  95,  refusing 
taxpayer,  pa3ang  ill^al  tax  on  its  capital  stock  invested  in  United  States 
securities,  relief  under  statute,  repealed  after  payment;  People  v.  Com- 
missioners, 90  N.  y.  65,  holding  tax  on  excess  of  United  States  bonds 
over  their  par  value  unconstitutional;  German- Amer.  Sav.  Bank  v.  Qttr- 
lington,  54  Iowa,  611,  7  N.  W.  106,  holding  bank  capital  inve.sted  in  United 
States  bond^  not  taxable;  Whitney  v.  Madison,  23  Ind.  337,  holding  tax 
assessed  on  shares  of  bank,  capital  stock  of 'which  was  invested  in  United 
States  stocks,  unconstitutional;  Bank  v.  Commonwealth,  9  Bush,  48,  hold- 
ing tax  on  interest  of  United  States  bonds,  unconstitutional;  Home  Mut. 
etc.  Co.  V.  New  Orleans,  20  La.  Ann.  449,  450,  holding  a  tax  on  capital 
of  a  corporation,  invested  in  exempt  securities,  unconstitutional;  St.  Louis 
Bldg.  etc.  Assn.  v.  Lightner,  42  Mo.  425,  holding  assessment  against  cor- 
poration on  its  shares  of  stock,  its  capital  stock  being  invested  in  United 
States  bonds,  void;  State  v.  Rogers,  79  Mo.  290,  291,  holding  tax  on  in- 
dividual's bank,  whose    capital   invested  in   United    States  bonds,  void; 
Opinion^f  the  Justices,  53  N.  H.  637,  638,  holding  income  tax,  so  far  as 
concerned  income  from  United  States  securities,  void;  State  v.  Haight,  31 
N.  J.  L.  409,  holding  national  bank  shares  where  capital  invested  in  United 
States  securities,  taxable  only  with  sanction  of  Congress;  State  v.  Harti 
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31  N.  J.  L.  438,  holding  tax  on  shares  a  tax  on  capital,  and  void  to  extent 
that  capital  was  invested  in  government  securities,  unless  taxed  under  con- 
gressional  sanction;  State  v.  Haight,  34  N.  J.  L.  130,  holding  assessment 
on  capital  invested  in  government  securities  void;  Pittsburg  v.  First 
National  Bank,  55  Pa.  St.  50,  holding  municipal  tax  ot  quarterly  business 
of  banks  not  applicable  to  national  banks;  Rhode  Island  Hospital  etc.  Co. 
/v.  Armington  (R.  I.),  41  Atl.  571,  holding  premiums  above  par  of  United 
States  bonds  not  taxable  by  local  authorities;  Andrews  v.  Auditor,  28 
Gratt.  125,  holding  bnildings  used  by  government  contractors  in  erection 
of  public  buildings  are  not  taxable ;  Ix)w  v.  Austin,  13  Wall.  35,  20  L.  Ed. 
519,  holding  imports  in  custom-house  upon  which  duty  is  paid  not  taxable 
by  State  as  part  of  importer's  propertj^;  Pingree  v.  Auditor-General,  120 
Mich.  95,  78  N.  W.  1028,  44  L.  R.  A.  686,  construing  telephone' and  tele- 
graph line  tax ;  People  v.  Barker,  139  N.  Y.  64,  34  N.  E.  725,  holding  assess- 
ment on  capital  of  corporation,  including  capital  invested  in  patents, 
erroneous ;  generally  in  Palmer  v.  McMahon,  133  U.  S.  666,  33  L.  Ed.  775, 
10  Sup.  Ct.  ^6,  upholding  New  York  statute  taxing  national  bank  stock- 
holders; dissehting  opinion  in  Central  Pac.  R.  R.  Co.  v.  California,  162 
U.  S.  148,  40  L.  Ed.  922,  16  Sup.  Ct.  787,  majority  sustaining  tax  on  State 
privileges  granted  to  California  corporation,  operating  under  Federal 
franchise;  dissenting  opinion  in  Van  Allen  v.  Assessors,  3  Wall.  592,  18 
L.  Ed.  237,  majority  holding  shares  of  national  banks  subject  to  State  taxa- 
tion without  reference  to  amount  of  capital  invested  in  United  States 
bonds. 

Distinguished  in  Hibemia  Savings  etc.  Soc.  v.  San  Francisco,  200  U.  S. 
313,  50  L.  Ed.  496,  26  Sup.  Ct.  265,  United  States  treasury  checks  for 
accrued  interest  on  government  bonds  are  taxable  by  State  in  hands  of 
owner;  South  Carolina  v.  United  States,  199  U.  S.  452,  5Q  L.  Ed.  266, 
26  Sup.  Ct.  110,  government  may  exact  revenue  license  from  dispensing 
agents  of  State  which  has  taken  charge  of  liquor  business;  Manhattan 
Co.  V.  Blake,  148  U.  S.  426,  37  L.  Ed.  509,  13  Sup.  Ct.  645,  holding  deposit 
of  New  York  State  in  salaried  bank  to  satisfy  interest  on  State  securities 
taxable;  Provident  Inst.  v.  Massachusetts,  6  Wall.  629,  18  L.  Ed.  913, 
sustaining  tax  on  State  savings  institution's  deposits,  part  of  which  were 
invested  in  Federal  securities,  as  a  franchise  tax;  People  v.  Commis- 
sioners, 35  N.  Y.  426,  holding  stockholders  in  national  banks  having  capi- 
tal stock  invested  in  government  securities,  taxable  for  value  of  their 
capital  stock ;  People  v.  Dolan,  36  N.  Y.  68,  holding  shareholder  in  national 
bank  could  not  deduct  amount  of  his  debts  from  assessment  on  his  stock, 
as  in  other  taxation  of  personal  property ;  People  v.  Hoffman,  37  N.  Y.  15, 
16,  holding  government  certificates  of  indebtedness  subject  to  taxation; 
Monroe  Sav.  Bank  v.  Rochester,  37  N.  Y.  366,.  holding  bank  doing  business 
on  United  States  securities  subject  to  franchise  tax;  Van  Slyke  v.  State, 
23  rWis.  666,  holding  tax  on  national  bank  shares  constitutional,  though 
other  banks  taxed  only  on  their  capital;  Burlington  etc.  R.  R.  Co.  v. 
HaynC;  19  Iowa,  140,  holding  lands  granted  by  Congress  liable  to  State 
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taxation  after  fee  vested  in  railroad;  Hubbard  v.  Supervisors,  23  Iowa, 
144,  holding  shares  in  national  bank  taxable;  Wright  v.  Stilz,  27  Ind«  341, 
holding  shares  of  national  banks,  whose  capital  is  invested  in  United 
States  securities,  taxable  equally  with  State  bank  shares;  New  Orleans 
V.  New  Orleans  Canal  etc.  Co.,  29  La.  Ann.  857,  holding  capital  of  bank 
not  exempt  to  amount  of  deposits  in  treasury  notes,  these  not  being  part 
of  its  capital,  though  of  its  assets ;  Stetson  v.  Bangor,  56  Me.  279,  holding 
tax  on  shares  of  national  banks  constitutional;  Utica  v.  Churchill,  33 
N.  Y.  240,  sustaining  tax  on  shareholders  in  nationfil  banks;  Stratton  v. 
Collins,  43  N.  J.  L.  568,  sustaining  tax  on  national  bank  shares  under 
Revised  Statutes,  although  tax  exempted  shares  of  certain  corporations; 
Holly  Springs  etc.  Ins.  Co.  v.  Marshall  Co.;  52  Miss.  286,  24  Am.  Rep.  670, 
holding  bank  stock  converted  into  United  States  bonds  before  assessment 
and  reconverted  after  assessment  taxable  by  State. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Ann.  Oas. 
936. 

Tax  on  the  nominal  capital  of  a  bank  regardless  of  its  actual  value  is 
a  franchise  tax;  bnt  a  tax  on  the  capital  stock  at  its  assessed  valuation  is  a 
tax  on  the  property  of  which  the  capital  is  composed. 

Approved  in  Delaware  etc.  R.  R.  Co.  v.  Pennsylvania,  198  U.  S.  354, 
49  L.  Ed.  1082,  25  Sup.  Ct.  669,  including  in  appraisement  of  capital  stock 
of  domestic  corporation  for  tax  purposes  value  of  coal  mined  by  it  with?n 
State  but  situated  elsewhere  is  illegal;  Phoenix  Carpet  Co.  v.  State,  118 
Ala.  151,  72  Am.  St.  Rep.  146,  22  South.  628,  upholding  Acts  1896-97, 
p.  1489,  imposing  license  tax  on  corporations;  State  v.  Stonewall  Ins.  Co., 
89  Ala.  338,  7  South.  754,  holding  tax  on  ''capital  stock''  of  corporations 
a  property,  and  not  a  franchise,  tax;  Nichols  v.  New  Haven  &  North- 
hampton Co.,  42  Conn.  121,  holding  tax  on  ''stock  and  property"  of  cor- 
porations, "by  their  charters  exempt  from  taxation,"  a  property,  not  a 
franchise,  tax;  Bank  Tax  Case,  2  Wall.  210,  17  L.  Ed.  795,  following 
principal  case,  where  tax  was  on  arbitrary  valuation;  Provident  Inst.  v. 
Massachusetts,  6  Wall.  629,  18  L.  Ed.  913,  holding  tax  "on  account  of 
depositors"  of  a  percentage  on  deposits  levied  on  savings  institutions  a 
franchise  tax;  Cook  v.  Pennsylvania,  97  U.  S.  572,  24  L.  Ed.  1017,  holding 
tax  on  auctioneer's  sales  unconstitutional  when  applied  to  imported  goods 
sold  for  the  importer;  State  v.  Seaboard  etc.  R.  R.  Co.,  52  Fed.  453,  hold- 
ing North  Carolina  tax  on  shares  of  railroad  stock,  as  provided  by  rail- 
road charter,  a  franchise  tax;  People  v.  Home  Ins.  Co.,  29  Cal.  546,  holding 
State  bonds  of  foreign  insurance  company  deposited  in  the  State  under 
local  statute  taxable  as  part  of  company's  property  used  in  business; 
San  Francisco  v.  Spring  Valley  Water  Works,  63  Cal.  533,  holding  that 
corporation  having  paid  taxes  on  all  its  tangible  property  was  not  liable 
for  taxes  on  capital  stock  held  by  other  x)ersons ;  Case  of  the  State  Freight 
Tax,  15  Wall.  272,  21  L.  Ed.  160,  holding  tax  on  freight  coming  into  or 
going  out  of  State  not  a  franchise  tax  on  carrying  companies;  dissenting 
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opinion  in  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  711,  26  L.  R.  A. 
704,  58  N.  W.  421,  majority  holding  mnnicipal  occupation  tax  on  tele- 
graph company  valid;  dissenting  opinion  in  State  v.  Baltimore  etc.  R.  R. 
Co.,  48  Md.  82,  majority  holding  tax  on  gross  receipts  a  franchise  and  not 
a  property  tax;  Vermont  etc.  B.  R.  Co.  v.  Central  Vermont  etc.  R.  R.  Co., 
63  Vt.  32,  21  Atl.  733,  majority  holding  railroad  tax  on  gross  earnings 
onconstitjutional;  Monroe  Sav.  Bk.  y.  Rochester,  37  N.  T.  366,  upholding 
State  franchise  tax  on  bank  doing  business  on  United  States  bonds;  Van 
Slyke  v.  State,  23  Wis.  666,  sustaining  tax  on  national  bank  shares,  as 
a  franchise  tax;  Whitney  v.  Madison,  23  Ind.  337,  holding  tax  on  shares 
of  a  bank  a  tax  on  securities  in  which  .capital  stock  is  invested;  People 
V.  Coleman,  126  N.  Y.  440,  12  L.  R.  A.  765,  27  N.  E.  819,  holding  statute 
anthorizing  tax  on  capital  stock  of  corporations  did  not  authorize  assess- 
ment at  market  value  of  share  stock;  dissenting  opinion  in  Pullman  Co. 
V.  Kansas,  216  U.  S.  77,  54  L.  Ed.  390,  30  Sup.  Ct.  232,  majority  holding 
void  Slate  statute  requiring  cbmpany  to  virtually  pay  a  fee  on  interstate 
business  based  on  a  percentage  of  its  capital  before  it  could  transact  intra- 
state business. 

Taxation  of  corx)orate  franchises. '  Note,  57  L.  R.  A.  50,  51. 
Tax  on  capital  stock  of  corporations.    Note^  58  L.  R.  A.  520,  521, 
54$,  568. 

Taxing  power  is  imllmited,  and  implies  the  power  to  destroy;  and  courts 
may  only  determine  whether  a  tax  is  within  the  taxing  power,  not  whether 
the  power  has  been  discreetly  exercised,  that  being  a  question  for  the  legis- 
lature. 

Approved  in  Hager  v.  Walker,  128  Ky.  21,  129  Am.  St.  Rep.  288,  15 
L.  R.  A.  (N.  S.)  195,  107  S.  W.  260,  legislative  freedom  of  control  does 
not  extend  to  taxes  on  business  and  trades,  and  such  may  be  reviewed  by 
courts;  Pullan  v.  Kinsinger,  2  Abb.  112,  Fed.  Cas.  11,463,  holding  statute 
prohibiting  suit  to  restrain  collection  or  assessment  of  tax  constitutional; 
Harrison  v.  Willis,  7  Heisk.  42,  19  Am.  Rep.  608,  holding  tax  on  suits  at 
law  constitutional  and  not  violative  of  right  to  unobstructed  justice; 
Simpson  v.  Hopkins,  82  Md.  489,  33  Atl.  715,  holding  legislature  could  tax 
bonds  of  corporation  secured  by  property  within  State,  while  exempting 
mortgages  by  individuals  and  other  classes;  Southern  Express  Co.  v. 
Hood,  15  Rich.  82,  94  Am.  Dec.  147,  sustaining  tax  on  gross  receipts  of 
express  companies. 

Distinguished  in  Hanson  v.  Vernon,  27  Iowa,  49,  1  Am.  Rep.  230,  hold- 
ing tax  in  aid  of  private  railroad  corporations  unconstitutional;  State  v. 
United  States  etc.  Express  Co.,  QO  N.  H.  236,  238,  holding  special  tax  on 
express  companies  unconstitutional ;  First  Nat.  Bank  v.  Treasurer  of  Lucas 
Co.,  25  Fed.  767,  restraining  unequal  taxation  of  national  banks  in  Ohio; 
Fifield  V.  Close,  15  Mich.  508,  holding  internal  revenue  act  void,  so  far  as 
it  taxed  process  in  State  court;  Jones  v.  Keep,  19  Wis.  376,  381,  holding 
act  of  Congress  stamping  process  in  all  courts  of  record  unconstitutional. 
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Po'weni  of  the  Federal  government  are  sapreme  witbin  tbelr  scope  and 
are  not  subject  to  be  impeded  by  State  legislation;  and  a  State  t«x  on  Federal 
loans  is  nnconstitational,  the  ^gbt  to  tax  being  in  its  nature  unlimited  and 
canriiig  with  it  the  power  to  destroy. 

Approved  in  Farmers'  etc.  Bank  v.  Miimesota,  232  U.  S.  628,  58  L.  Ed. 
712,  34  Sup.  Ct.  354,  denying  right  of  State  to  tax  bonds  issued  by  the 
municipalities  of  Indian  Territory  held  by  corporations  in  Minnesota; 
Bettman  v.  Warwick,  108  Fed.  49,  47  C.yC.  A.  185,  holding  notary  public's 
bond  is  not  subject  to  stamp  tax  imposed  by  war  revenue  act  of  1898, 
affirming  Warwick  v.  Bettman,  102  Fed.  129;  United  States  v.  Howell,  4 
Hughes,  486,  9  Fed.  677,  holding  exemption  of  debtor's  property  under 
North  Carolina  statute  no  bar  to  execution  for  internal  revenue  ifbxes; 
Crandall  v.  Nevada,  6  Wall.  48,  18  L.  Ed.  748,  holding  State  tax  on  per- 
sons coming  to  or  going  from  State  unconstitutional;  The  Banks  v.  The 
Mayor,  7  Wall.  24,  19  L.  Ed.  59,  holding  government  certificates  of  in- 
debtedness issued  for  war  supplies  not  subject  to  State  taxation;  Low  v. 
Austin,  13  Wall.  35,  20  L.  Ed.  519,  holding  imports,  upon  which  duty  is 
paid,  in  hands  of  importer  in  custom-house,  not  taxable  by  State;  Qsse 
of  the  State  Fmght  Tax,  15  Wall.  272,  21  L.  Ed.  160,  holding  State  tax 
on  freight  coming  into  or  going  out  of  State  regulation  of  commerce,  and 
unconstitutional ;  Cook  v.  Pennsylvania,  97  U.  S.  572,  24  L.  Ed.  1017,  hold- 
ing tax  on  auctioneer's  sales  ui^constitutional  when  applied  to  sales  for 
importer  of  imported  goods;  United  States  v.  Baltimore  etc.  R.  R.  Co.,  24 
Fed.  Cas.  979,  holding  internal  revenue  income  tax  not  applicable  to  iu- 
terest  on  railroad Jbonds  payable  to  Baltimore;  In  re  Sheffield,  64  Fed.'' 836, 
holding  Kentucky  license  tax  on  peddlers  of  patent  rights  unconstitu- 
tional ;  Grether  v.  Wright,  75  Fed.  754,  23  C.  C.  A.  498,  holding  bonds  of 
District ^f  Columbia  exempted  by  Congress  not  taxable  in  Ohio;  State 
V.  Garton,  32  Ind.  4,  2  Am.  Rep.  317,  holding  Federal  tax  on  State  sheriff's 
official  bond  unconstitutional;  Nevada  v.  Bank  of  Nevada,  4  Nev.  354, 
holding  negotiable  paper  of  national  bank,  constituting  business  of  the 
bank,  not  taxable;  Jones  v.  Keep,  19  Wis.  376,  holding  act  of  Congress 
stamping  process  in  all  courts  of  record  unconstitutional;  in  concurring 
opinion  in  same  case,  at  page  381,  to  same  effect;  Salt  Lake  City  etc.  Nat. 
Bank  v.  Golding,  2  Utah,  7,  holding'  territorial  legislature  could  not  tax 
national  bank ;  Linton  v.  Childs,  105  Ga.  572,  32  S.  E.  619,  holding  State 
tax  on  bank  presidents  inoperative  when  applied  to  national  bank  presi- 
dents ;  Norris  v.  Doniphan,  4  Met.  (Ky.)  430,  in  separate  opinion,  dismiss- 
ing action  on  promissory  note  by  secessionist  plaintiff  without  prejudice, 
and  holding  act  of  1862,  *'to  suppress  insurrection,"  etc.,  unconstitu- 
tional; Low  V.  Austin,  13  Wall.  35,  20  L.  Ed.  519,  holding  imports  in 
custom-house  upon  which  duty  is  paid^not  taxable  by  State  as  part  of 
importer's  property;  Cook  v.  Pennsylvania,  97  U.  S.  572,  24  L.  Ed.  1017, 
holding  tax  on  auctioneer's  sales  unconstitutional  when  applied  to  sale 
of  goods  for  importer;  Bank  v.  Commonwealth,  9  Bush,  48,  holding  tax 
on  interest  of  United  States  bonds  void;  Fiiield  v.  Close^  15  Mich.  508, 
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holding  internal  revenue  stamp  act  on  process  in  State  conrts  unconstita- 
tional;  Opinion  of  the  Justices,  53  N.  H.  637,  638,  holding  income  tax  so 
far  as  applicable  to  income  from  United  States  securities  unconstitutional ; 
Pittsbuig  V.  First  Nat.  Bank,  56  Pa.  St.  50,  holding  municipal  tax  on 
quarterly  business  of  banks  not  applicable  to  national  banks;  Andrews  v. 
Auditor,  28  Gratt.  121,  holding  buildings  used  by  government  contractors 
in  erection  of  public  buildings  not  taxable  by  the  State;  Lick  v.  Faulkner, 
25  Cal.  434,  sustaining  poweV*  of  government  to  issue  paper  money  and 
make  it  legal  tender;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  444,  470, 
477,  525,  holding  act  of  Congress  making  treasury  notes  legal  tender  con- 
stitutional; Shollenberger  v.  Brinton,  52  Pa.  St.  66,  to  the  same  effect; 
Pullan  V.  Kinsinger,  2  Afcb.  112,  Fed.  Cas.  11,463,  holding  legislature  com- 
petent to  pass  statute  prohibiting  actions  to  restrain  assessment  or  collec- 
tion of  taxes;  Wills  v.  Allison,  4  Heisk.  392,  holding  da^^ages  for  breach 
of  contract  payable  in  gold,  payable,  in  absence  of  demand  for  gold,  in 
legal  tender  notes  to  amount  of  value  of  gold  at  date  payment  was  due; 
dissenting  opinion  in  Central  Pac.  R.  R.  Co.  v.  California,  162  U.  S.  149, 
40  L.  Ed.  923,  16  Sup.  Ct.  788,  majority  sustaining  tax  on  State  privileged 
of  California  corporation  operating  under  Federal  franchise. 

Distinguished  in  Manhattan  Co.  v.  Blake,  148  U.  S.  426,  37  L.  Ed.  509, 
13  Sup.  Ct.  645,  holding  tax  on  deposits  applicable  to  moneys  of  New 
York  State  deposited  with  '^salaried  bank  to  satisfy  interest  on  State 
securities ;  People  v.  Hoffman,  37  N.  Y.  15,  16,  holding  government  certifi- 
cates of  indebtedness  subject  to  taxation ;  Commonwealth  v.  Erie  Jly.  Co.,  62 
Pa.  St.  298,  1  Am.  Bep.  410,  sustaining  constitutionality  of  tax  on  railroads 
at  certain  rates  for  each  two  thousand  pounds  of  freight  carried. 

2  Black,  635-609,  17  I..  Ed.  469,  FBIZE  0A8E& 

Neutrals  are  bound  to  recognize  a  belligerent's  rlgbt  to  estabUidi  a 
\>lockade,  but  may  cliallenge  the  existence  of  a  de  facto  blockade  and  the 
antbozlty  of  the  party  exercising  the  right  to  institute  it. 

Approved  in  dissenting  opinion  in  The  Adula,  176  U.  S.  387,  44  L.  Ed. 
516,  20  Sup.  Ct.  442,  majority  holding  if  master  has  actual  knowledge  of 
blockade  he  cannot  approach  blockaded  port  for  purpose  of  making  ia~ 
quiries  of  blockading  squadron ;  The  Ambrose  Light,  25  Fed.  414,  425,  445, 
446,  holding  blockade  conclusive  evidence  of  war  and  Colombian  insur- 
gents'    vessels  not  pirates;   Ingersoll  v.  Campbell,   46  Ala.  286,  hoWinc 
contract  to  violate  blockade  void ;  Berry  v.  Southern  Bank  of  Ky.,  2  Dw- 
380,   holding  drawer  of  bill  of  exchange  drawn  April  30,  1861.  pav^ 
September  2,  1861,  liable  without  presentment  or  protest;  Dale  v.  ^••' 
Eng.   Mnt.  Marine  Ins.  Co.,  2  Cliff.  422,  Fed.  Cas.  3966,  holdii^ 
by  rebel  privateer  not  piracy  but  capture  within    wamatr  ia 
Cited  in  dissenting-  opinion  in  The  Emancipation  Cases,  31  Ttx.  5C-  > 
546,  553y  majority  holding  notes  for  hire  and  sale  of 
not  void« 
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To  legitlnuite  capture  of  neutral  Teseel  on  blgh  seas,  state  of  wai  must 
exist  de  facto,  and  neutral  mnst  liave  notice  of  belligerent  party's  Intention 
to  matiitain  a  blockade. 

Approved  in  Dole  v.  New  Eng.  Mut.  Marine  Ins.  Co.,  2  Cliflf.  422,  Fed. 
Cas.  3966,  holding  capture  by  rebel  privateer  not  piracy  but  capture 
within  warranty  in  policy. 

War  is  that  state  in  which  a  nation  prosecutes  its  rights  by  force,  but 
may  exist  where  one  belligerent  claims  sovereign  rights  against  the  other; 
thus  where  Insurrection  becomes  by  numbers  and  power  organized  rebellion, 
it  is  dvil  war,  in  which  botii  parties  are  conceded  belligerent  rights. 

Approved  in  Hamilton  v.  McClaughry,  136  Fed.  449,  Boxer  uprising  of 
1900,  constituted  "time  of  war"  within  fifty-eighth  article  of  war  relating 
to  court-martials j  O'Neill  v.  Central  Leather  Co.,  87  N.  J.  L.  558,  94  Atl. 
792,  holding  title  passing  by  sale  of  property  by  Villa  government  for 
failure  to  pay  war  tax  cannot  be  reviewed  by  United  States  courts;  Cap- 
pell  V.  Hall,  7  Wall.  554,  19  L.  Ed.  247»  holding  that  contracts  during 
Civil  War  between  neutral  consul  and  rebel,  to  protect  latter 's  trade,  was 
void;  Miller  v.  United  States,  11  Wall.  306,  307,  20  L.  Ed.  146,  holding 
confiscation  acts  of  1861  and  1862  constitutional,  as  exercise  of  war  power; 
New  Orleans  v.  New  York  Mail  S.  S.  Co.,  20  Wall.  394,  22  L.  Ed.  868, 
holding  Federal  military  government  of  New  Orleans  could  bind  city  by 
a  ten  years'  lease,  made  one  year  before  city  government  was  restored  to 
city  authorities;  Mitchell  v.  United  States,  21  Wall.  351,  22  L.  Ed.  687, 
holding  resident  of  loyal  State,  residing  in  South  during  war  and  trading 
and  living  in  North  after  war,  retained  original  domicile  and  was  gailty 
of  trading  with  enemy;  Ford  v.  Surget,  97  U.  S.  604,  608,  613,  621,  24 
L.  Ed.  1021,  1024,  1026,  holding  destruction  of  cotton  by  Confederate 
officers  under  military  orders  an  act  of  war,  exempting  him  from  liabilitv; 
Oakes  v.  United  States,  174  U.  S.  795,  43  L.  Ed.  1175,  19  Sup.  Ct.  870, 
holding  archives  of  Confederate  offices  competent  evidence  of  acts  o'f  Con- 
federate government;  The  Schooner  Chapman,  4  Sawy.  513,  Fed.  Cas. 
2602,  holding  vessel  fitted  out  in  loyal  State  to  attack  commerce  of  United 
States  not  guilty  of  piracy;  The  Sally  Magee,  Blatchf.  Pr.  384,  Fed.  Cas. 
12,260,  holding  vessel  belonging  to  Southerners  liable  to  capture  though 
unaware  of  blockade;  The  Mary  Clinton,  Blatchf.  Pr.  558,  Fed,  Cas.  9203, 
condemning  vessel  registered  in  New  Orleans  whose  owner  resided  on 
her,  captured  by  Federal  man-of-war;  United  States  v.  Cathcart,  1  Bond, 
565,  Fed.  Casi  14,756,  holding  persons  aiding  rebellion  guilty  of  treason; 
Brown  v.  Hiatt,  1  Dill.  380,  381,  Fed.  Cas.  2011,  holding  "statute  of  limita- 
tions, commencing  to  run  before  war,  suspended  during  war  in  favor  of 
creditor  living  in  insurrectionary  State;  Philips  v.  Hatch,  1  Dill.  576,  577, 
Fed.  Cas.  11,094,  holding  note  made  by  citizen  of  Iowa  to  citizen  of  Texas 
on  January  1,  1866,  void;  Caldwell  v.  Southern  Express  Co.,  1  Flipp.  89, 
Fed.  Cas.  2303,  holding  carrier's  contract  terminated  with  beginning  of 
war  and  carrier  became  bailee;  Coolidge  v.  Guthrie,  1  Flipp.  99,  Fed.  Cas. 
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3185,  holding  purchaser  of  cotton  seized  by  Upited  States  officer  in  rebel 
territory,  had  good  title;  Dole  v.  New  England  Mut.  Marine  Ins.  Co.,  2 
Cliff.  422,  Fed.  Cas.  3966,  holding  warranty  against  capture  included  cap^ 
ture  by  rebel  privateer;  Ex  parte  McCann,  15  Fed.  Cas.  1251,  refusing 
habeas   corpus  to  Confederate  army  officer  imprisoned  for  murder  for 
want  of  jurisdiction ;  United  States  v.  The  Etta,  25  Fed.  Cas.  1029,  hold- 
ing sale  of  vessel  by  Confederates  to  neutral  void  as  against  United  States ; 
United  States  v.  Wright,  28  Fed.  Cas.  797,  holding  minor  returned  to 
Federal  officers  on  parole  not  entitled  to  his  discharge;  PerkiMs  v.  Rogers, 
35  Ind.  144,  158,  9  Am.  Rep.  664,  666,  holding  Civil  War  was  governed 
by  law  of  nations,  and  pending  it  right  of  action  by  Louisiana  against 
citizen  of  Indiana  was  suspended;  Hill  v.  Baker,  32  Iowa,  310,  7  Am.  Rep. 
196,  ho^iding  deed,  by  citizen  of  Iowa,  executed  during  war  to  Virginian, 
void;  Woods  v.  Wilder,  43  N.  Y.  167,  3  Am.  Rep.  686.  holding  bill  of 
exchange  drawn  by  Georgian  on  partners  in  New  York,  void;  Bank  of 
New  Orleans  v.  Matthews,  49  N.  Y.  15,  holding  New  York  partner  of  com- 
mission firm  not  liable  on  firm's  indorsement  made  after  war  by  New 
Orleans  partner;  Watson  v.  Stone,  40  Ala.  468,  91  Am.  Dec.  490,  holding 
guardian  entitled  to  credit  for  money  invested  in- Confederate  bonds,  in 
accordance  with  Confederate  statutes;   Scheible  v.  Bacho,  41  Ala.  433, 
holding  Confederate  States  de  facto  government  and  mortgage  on  loan  of 
Confederate  notes  not  void;  Hawkins  v.  Filkins,  24  Ark.  308,  309,  holding 
execution  issued  after  war  on  judgment  of  court  during  war  valid;  Bell 
V.  Louisville  etc.  R.  R.  Co.,  1  Bush,  406,  89  Am.  Dec.  633,  holding  Con- 
federate officer  not  liable  for  destroying  train  as  an  act  of  war;  Martin 
V.  Hortin,  1  Bush,  631,  632,  holding  bond  to  convey  land,  in  consideration 
of  Confederate  money,  enforceable;  Kershaw  v.  Kelsey,  100  Mass.  576, 
97  Am.  Dec.  138,  holding  proclamation  prohibiting  intercourse  did  not 
apply  to  contracts  between  parties  in  belligerent  territory;  Fifield  v.  Penn. 
State  Ins.  Co.,  47  Pa.  St.  172,  173,  86  Am.  Dec.  529,  630,  holding  capture 
by  Confederate  privateer  not  piracy;  Hubbard  v.  Harnden  Express  Co., 
10  R.  I.  248,  249,  250,  holding  express  company  not  liable  for  loss  of  goods 
seized  by  Confederates;  Lewis  v,  Ludwick,  6  Cold.  373,  98  Am.  Dec.  467, 
to  the  same  effect;  Smith  v.  Brazelton,  1  Heisk.  54,  55,  2  Am.  Rep.  681, 
holding  citizen  not  liable  in  trespass  for  advising  Confederate  soldiers 
to  seize  and  encamp  on  plaintiff's  land;  Cummings  v.  Diggs,  1  Heisk.  72, 
holding  Confederate  colonel  not  liable  for  seizing  arms  belonging  to  Fed- 
eral soldiers;  Hill  v.  Boyland,  40  Miss.  629,  630,  holding  act  of  Confederate 
legislature  of  Mississippi  suspending  statute  of  limitations  was  valid ;  Mer- 
chants'  Ins.  Co.  V.  Edmond,  17  Gratt.  150,  holding  insurers  liable  for  loss 
of  vessel  captured  by  United  States  vessel  of  war;  Billgerry  v.  Branch, 
19  Gratt.  409,  424,  100  Am.  Dec.  689,  699,  holding  bill  of  exchange  drawn 
by  rebel  on  New  Orleans  while  under  Feleral  occupation  void ;  Walker  v. 
Christian,  21  Gratt.  300,  holding  agent  purchasing  for  Confederate  States 
not  liable  on  contract,  being  agent  for  de  facto  government ;  Newton  v. 
Bushong,  22  Gratt.  637;  638,  12  Am.  Rep.  659,  660,  holding  executor  of 
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citizen  of  Indiana  not  liable  for  money  confiscated  by  Confederate  goverij- 
ment;  Johnson  v.  Jones,  44  111.  149,  92  Am.  Dec.  164,  holding  rebellion  a 
war,  and  resident  of  northern  States  aiding  it  not  liable  to  detention  as 
a  prisoner  of  war;  Test  Oath  Cases,  41  Mo.  365-,  holding  loyalty  oath  un- 
constitutional; United  States  v.  Two  Hundred  and  Sixty-nine  and  One-half 
Bales  of  Cotton,  Woolw.  246,  Fed.  Cas.  16,583,  holding  cotton  captured 
on  Mississippi  River  could  be  condemned  in  admiralty  court  as  s(  prize; 
Hawver  v.  Seldenridge,  2  W.  Va.  283,'^94  Am.  Dec.  539,  holding  process 
issued  by  cl^k  of  West  Virginia  court  in  1863  void;  Haymond  v.  Camden, 
22  W.  Va.  At,  holding  process  issuing  daring  war  from  northern  States 
against  residents  in  southern  States  void;  Wellman  v.  Wickerman,  44  Mo. 
486,  holding  purchaser  of  mare  impressed  by  United  States  and  sold  by 
quartermaster  took  good  title;  Jewell  v.  Gilbert,  64  N.  H.  16,  10  ^Lm.  St 
Rep.  360,  5  Atl.  82,  sustaining  right  of  de  facto  sheriif  to  make  levy ;  dis- 
senting opinion  in  Tex^s  v.  White,  7  WaM.  740,  19  L.  Ed.  242,  majority 
holding  restored  government  of  Texas  entitled  to  return  of  bonds,  alienated 
by  State,  while  in  rebellion ;  Corbin  v.  Marsh,  2  Duv.  208,  majority  liolding 
act  liberating  wives  and  children  of  volunteering  slaves  unconstitutional; 
dissenting  opinion  in  Price  v.  Poynter,  1  Bush,  390,  majority  holding  cap- 
ture of  horses  under  military  authority  not  robbery  but  lawful  exercise  of 
belligerent  right;  dissenting  opinion  in  Mutual  Life  Ins.  Co.  v.  Hillyard,  37 
N.  J.  L.  489,  majority  holding  mutual  life  insurance  policy  not  forfeited 
by  failure  to  pay  premiums  falling  due  during  war;  dissenting  opinion  in 
Emancipation  Cases,  31  Tex.  541,  543,  546,  551,  majority  holding  notes^ 
given  in  1865  for  sale  and  hire  of  slaves  valid. 

Distinguished  in  Hedges  v.  Price,  2  W.  Va.  231,  237,  94  Am.  Dec.  616, 
621,  holding  Confederate  soldiers  liable  for  seizure  of  property  under 
authority  of  Confederate  government;  Caperton  v.  Martin,  4  W.  Va.  141, 
143,  159,  6  Am.  Rep.  271,  273,  holding  Confederate  officer  liable  for  arrest 
and  imprisonment  of  citizen;  Peerce  v.  Carskadon,  4  W.  Va.  242,  6  Am. 
Rep.  287,  holding  act  requiring  defendant  against  whom  judgment  was 
rendered  during  war  to  take  oath  of  loyalty  before  appearing  in  court 
to  open  judgment  constitutional;  Williapis  v.  Bruffy,  96  U.  S.  185,  189, 
24  L.  Ed.  717,  719,  holding  Confederate  sequestration  act  discharging  debts 
owed  to  enemies  unconstitutional,  and  not  act  of  independent  government; 
Ford  V.  Surget,  97  U.  S.  604,  24  L.  Ed.  1021,  holding  Confederate  act 
authorizing  officers  to  destroy  cotton  whenever  liable  to  seizure  by  enemy 
not  valid  as  law  of  independent  State ;  Cuyler  v.  Ferrill,  1  Abb.  177,  Fed. 
Cas.  3523,  holding  payment  in  Confederate  money  during  Civil  War  did 
not  make  payor  a  bona  fide  purchaser;  Bailey  v.  Milner,  1  Abb.  265,  35 
6a.  334,  Fed.  Cas.  740,  holding  note  given  in  consideration  of  Confederate 
bills  void  and  not  a  provable  debt  in  bankruptcy ;  United  States  v.  Athens 
Armory,  2  Abb.  141,  35  Ga.  355,  Fed.  Cas.  14,473,  holding  confiscation  acts 
of  1861  and  1862  criminal  statutes  in  so  far  as  presidential  pardon  barred 
action  for  confiscation  of  property  used  to  aid  rebellion;  McStea  v.  Mat- 
thews, 50  N.  Y.  169,  171^  172,  holding  partnership  betweea^  citizens  of 
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Louisiana  and  New  York  did  not  terminate  until  August  16,  1861;  Nonns 
V.  Doniphan,  4  Met.  (Ky.)  391,  396,  holding  law  of  nations  applicable  to 
civil  war  only  as  affected  our  foreign  relations  and  act  forfeiting  credits 
of  citizens  of  South  unconstitutional;  Central  R.  R.  Co.  v.  Ward,  37  Qa. 
529,  denying  title  to  railroad  stock  acquired  through  Confederate  confisca- 
tion proceedings;  Yost  v.  Stout,  4  Cold.  210,  94  Am.  Dec.  197,  holding 
Confederate  officer  liable  for  seizure  of  mules  and  wagon  after  war  began ; 
Later  v.  Hunter,  30vTex.  711,  98  Am.  Dec.  610,  holding  payment  to  Con- 
federate receiver  under  Confederate  sequestration  act,  not  a  discharge  of 
the  debt. 

Denied  in  dissenting  opinion  in  Billgerry  v.  Branch,  19  Gratt.  403,  100 
Am.  Dec.  684,  majority  holding  contracts  by  rebels  with  loyal  citizens  sub- 
ject to  rules  of  international  law. 

Belligerent  rights.    Note,  91  Am.  Dec.  279,  280. 

Civn  war,  though  never  proclaimed  eo  nomine,  is  a  fact  judicially  noticed  x 
by  the  Supreme  Court.  ^ 

Approved  in  La  Rue  v.  Kansas  Mut.  life  Ins.  Co.,  68  Kan.  643,  75  Pac. 
495,  taking  judicial  notice  of  existence  of  insurrection  in  Mindanao  prior 
to  1902 ;  Swinnerton  v.  Columbian  Ins.  Co.,  37  N.  Y.  188,  93  Am.  Dec.  570, 
taking  judicial  notice  of  historical  facts  surrounding  beginning  of  Civil 
War;  People  v.  Pacheco,  27  Cal.  2^2,  noticing  war  judicially  in  holding 
act  to  aid  railroad  built  for  military  purposes  constitutional;  Prince  \. 
Skillin,  71  Me.  368,  36  Am.  Rep.  328,  taking  judicial  notice  of  acts  of 
legislative  and  executive  departments  in  determining  rights  of  conflicting 
legislatures;  Hubbard  v.  Harnden  Express  Co.,  10  R.  I.  249,  holding  ex- 
press company  not  liable  {or  goods  seized  by  Confederates  m  last  of  April, 
1861;  Apperson  v.  B3mum,  5  Cold.  350,  holding  holder  of  note  due  at 
Memphis  while  in  occupation  of  Federal  troops  did  not  lose  his  rights  by 
failure  to  present  it  at  that  time;  Hill  v.  Boyland,  40  Miss.  628,  holding 
act  of  Mississippi  Confederate  legislature  suspending  statute  of  limita- 
tions valid;  dissenting  opinion  in  Corbin  v.  Marsh,  2  Duv.  209,  -majority 
holding  void  act  liberating  wives  and  children  of  slaves  volunteering  as 
soldiers;  dissenting  opinion  in  Price  v.  Poynter,  1  Bush,  390,  majority 
holding  taking  of  horses  for  public  use  under  Confederate  military  author- 
ity justifiable;  Hedges  v.  Price,  2  W.  Va.  283,  94  Am.  Dec.  539,  holding 
act  of  County  Court  clerk  of  West  Virginia  during  the  war  void;  Conley 
V.  Calhoun  Co.,  2  W.  Va.  419,  holding  vote  to  be  taken  after  war  was 
over  a  nullity  because  taken  before  President's*  proclamation. 

/ 
After  British  sovereign  in  1861  recognized  hostilities  as  existing  between 

United  States  and  Confederates,  English  citizens  were  estopped  *from  deny- 
ing existence  of  war,  with  all  its  conzequences  as  regards  neutrals. 

Approved  in  United  States  v.  The  Etta,  26  Fed.  Cas.  102&,  holding  sale 
of  rebel  vessel  to  neutral  void  as  against  United  States. 


^ 


2  Black,  635-«99  NOTES  ON  U.  S.  REPORTS.  686 

"Willie  Congress  alone  lias  power  to  declare  war,  where  the  ^President  finds 
an  actual  state  of  war  existing,  he  has  power  without  congressional  sanction 
to  take  the  necessary  steps.  Thus  he  had  the  right  Jure  belli  to  declare 
a  blockade  of  rebel  ports  on  April  19,  1861,  and  that  proclamation  was  con- 
dusiye  evidence  on  the  courts  that  a  state  of  war  existed. 

Approved  in  Ex  parte  Toscano,  208  Fed.  944,  upliolding  right  of  United 
States  to  intern  Mexican  belligerents,  though  the  existence  of  the  Mexi- 
can insurrectioii  had  not  been  recognized  by  United  States;  Matthews  v. 
MeStea,  91  U.  S.  12,  23  L.  Ed.  188,  189,  holding  Civil  War  existed  April 
19,  1861,  but  partnership  between  northerner  and  southerner  not  dissolved 
until  August  16,  1861;  Jaekson  Ins.  Co.  v.  Stewart,  1  Hughes,  311,  312, 
Fed.  Cas.  7152,  holding  war  existing  from  date  of  President's  proclamation 
suspended  statute  of  limitations  against  bill  of  exchange;  The  Mary  Clin- 
ton, Blatchf .  Pr.  558,  Fed.  Cas.  9203,  condemning  vessel  captured  May  29, 
1861,  for  violating  blockade;  Semmes  v.  City  Fire  Ins.  Co.  etc.,  36  Conn. 
553,  6  Blatchf.  456,  Fed.  Cas.  12,651,  holding  condition  to  sell  on  i)olicy 
twelve  months  after  loss,  suspended  by  war,  revived  with  President's 
proclamation  restoring  intercourse  between  States;  Swinnerton  v.  Colum- 
bian Ins.  Co.,  37  N.  Y.  181,  186,  93  Am.  Dec.  568,  569,  holding  question 
whether  seizure  in  port  of  Norfolk  of  insured  vessel  on  April  21,  1861, 
was  act  of  mob  or  act  of  wax  should  have  been  left  to  jury;  George  v. 
Concord,  45  N.  H.  443,  holding  legal  tender  act  of  1862  constitutional; 
McStea  v.  Matthews,  50  N.  Y.  169,  171,  172,  holding  partnership  between 
eitizens  of  Louisiana  and  New  York  did  not  terminate  until  August  16, 
1861 ;  Hubbard  v.  Hamden  Express  Co.,  10  R.  I.  253,  holding  express  com- 
pany not  liable  for  loss  of  goods  seized  by  Confederates  in  April,  1861; 
Cuyler  v.  Ferrill,  1  Abb.  178,  Fed.  Cas.  3523,  holding  partition  proceedings 
after  blockade  proclamation  of  1861  void  as  to  claimant  serving  in  national 
army;  The  Ambrose  Light,  25  Fed.  414,  425,  445,  446,  holding  Colombian 
insurgents'  vessels  not  pirates,  blockade  of  Colombian  ports  bein^  evi- 
dence of  war;  Fifield  v.  Penn.  State  Ins.  Co.,  47  Pa.  St.  172,  173,  86  Anu 
Dec.  529,  530,  holding  capture  by  Confederate  privateer  not  piracy;  Haw- 
ver  V.  Seldenridge,  2  W.  Va.  283,  94  Am.  Dec.  539,  holding  process  issued 
by  clerk  of  West  Virginia  court  in  1863,  void;  Brown  v.  Hiatt,  1  DiJL 
386,  Fed.  Cas.  2011,  on  point  that  war  existed  before  proclamation  of 
August,  1861,  and  statute  of  limitations  suspended;  Perkins  v.  Rogers,  35 
Ind.  140,  9  Am.  Bep.  651,  holding  that  items  charged  before  April  27, 
1861,  constituted  lawful  debt;  dissenting  opinion  in  Emancipation  Cases, 
31  Tex.  541,  543,  546,  551,  majority  holding  notes  given  for  sale  and  hire 
of  slaves  in  1865  valid.    • 

Distinguished  in  Williams  v.  Bruffy,  96  U.  S.  185,  189,  24  L.  Ed.  717, 
719,  holding  Confederate  sequestration  act  discharging  debts  owed  to 
enemies  unconstitutional  and  not  act  of  independent  government;  McStea 
V.  Matthews,  50  N.  Y.  169,  170,  171,  holding  partnership  between  south- 
erners and  northerners  not  dissolved  until  Aug^t  16,  1861;  Griffin  v.  Wil- 
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cox,  21  Ind.  387,  holding  arrest  of  civilian  for  selling  liquor  in  north  in 
violation  of  military  others  unconstitutional. 

Denied  in  Perkins  v.  Rogers,  35  Ind.  134,  138,  9  Am.  Rep.  646,  649,  hold- 
ing commercial  transaction  hetween  citizens  of  Louisiana  and  Iowa  before 
proclamation  of  August,  1861,  valid. 

Bebelllon  of  1861  became,  hy  the  magnitude  of  its  proportions,  a  civil 
war,  subject  as  other  wars  to  the  regulations  of  public  law.  All  intercourse, 
commercial  or  otherwise,  between  the  people  of  the  two  countries  became 
unlawful,  all  eaistlug  contracts  suspended,  all  contracts  made  during  the 
war  void. 

Approved  in  Ex  parte  McDonald,  49  Mont.  474,  475,  L.  R.  A.  1915B,  988, 
143  Pac.  954,  denying  right  of  Qovemor  to  suspend  habeas  corpus  and 
trial  by  jury  in  insurrection  caused  by  labor  troubles;  Berry  v.  Southern 
Bank  of  Kentucky,  2  Duv.  380,  holding  drawer  of  bill  of  exchange  drawn 
April  30,  1861,  payable  September  2,  1861,  liable  without  presentment  or 
protest;  Leathers  v.  Commercial  Ins.  Co.,  2  Bush,  299,  holding  insurance 
policy  expiring  August  15,  1861,  good  consideration  for  promissory  note; 
Webster  v.  Mahoney,  22  La.  Ann.  594,  refusing  recovery  for  goods  sold  by 
New  York  grocers  to  blockade  runners  of  New  Orleans;  Whelan  v.  Cookys^ 
29  Md.  10,  dismissing  petition  for  bill  of  review  on  order  dismissing  cred- 
itor's biU  filed  by  citizen  of  Virginia  before  the  war;  Kershaw  v.  Kelsey, 
100  Mass.  566,  97  Am.  Dec.  129,  holding  lease  made  during  the  war  on 
southern  territory,  where  both  parties  were,  enforceable;  Apperson  v. 
Bsmum,  5  Cold.  350,  allowing  holder  of  note  due  at  Memphis  while  occu- 
pied by  Federal  troops  to  enforce  it  after  war;  State  v.  Bank  of  Tennessee, 
5  Baxt.  43,  holding  creditor  of  bank  could  discharge  his  debt  in  notes  issued 
during  the  war;  Bank  of  New  Orleans  v.  Matthews,  49  N.  T.  15,  holding 
New  York  partner  not  liable  on  firm's  indorsement  during  war  by  New 
Orleans  partner;  Merchants'  Ins.  Co.  v.  Edmond,  17  Gratt.  150,  holding 
insurers  liable  for  loss  of  vessel  captured  by  Fedeilil  man-of-war;  Woods 
▼.  Wilder,  43  N.  Y.  167,  8  Am.  Bep.  686,  holding  bill  of  exchange  drawn 
on  August  23,  1861,  by  Georgian  on  copartners  in  New  York  void;  Tar* 
leton  V.  Southern  Bank  of  Ala.,  49  Ala.  235,  holding  bill  of  exchange  by 
Mobile  banker  on  New  Orleans  banker,  drawn  in  1862,  void;  Hubbard  v. 
Hamden  Express  Co.,  10  B.  L  253,  holding  express  company  not  liable 
for  loss  of  goods  seized  by  Confederates,  end  of  April,  1861;  Apperson  v. 
Bynum,  5  Cold.  350,  holding  holder  of  note  payable  at  Memphis  while 
occupied  by  Federal  troops  entitled  to  present  it  for  payment  after  war; 
Lewis  V.  Ludwick,  6  Cold.  373,  98  Am.  Dec.  457,  holding  carrier  not  liable 
for  loss  by  seizure  by  Confederate  forces;  Smith  v.  Brazelton,  1  Heisk.  54, 
55,  2  Am.  Bep.  681,  holding  private  citizen  not  liable  for  trespass  for 
advising  Confederate  soldiers  to  seize  plaintiff's  land;  Caldwell  v.  South- 
em  Express  Co.,  1  Flipp.  89,  Fed.  Cas.  2303,  holding  carrier's  contract 
terminated  with  beginning  of  war  and  carrier  became  bailee;  Coolidge  v. 
Guthrie,  1  Flipp.  99,  Fed.  Caa.  3185,  holding  purchaser  of  eotton  seized 
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by  United  States  ofificer  in  rebel  territory  took  good  title;  United  Stated 
V.  The  Etta,  25  Fed.  Cas.  1029,  holding  sale  of  vessel  by  Confederates  to 
neutral  void  as  against  United  States;  Hill  v.  Baker,  32  Iowa,  310,  7  Am. 
Rep.  196,  holding  deed  by  citizen  of  Iowa,  made  during  war,  to  Virginian, 
void ;  Semmes  v.  City  Fire  Ins.  Co.  etc.,  36  Conn.  548,  6  Blatchf .  450,  Fed. 
Cas.  12,651,  holding  condition  to  sue  on  policy  within  twelve  months  after 
loss,  suspended  by  Civil  War;  Philips  v.  Hatch,  1  Dill.  576,  677,  Fed.  Cas. 
11,094,  holding  promissory  note  made  by  citizen  of  Iowa  to  citizen  of 
Texas  on  January  1,  1866,  void;  Hill  v.  Boyland,  40  Miss.  629,  holding 
act  of  legislature  of  Mississippi  in  1862  suspending  statute  of  limitations 
valid;  Billgerry  v.  Branch,  19  Gratt.  427,  100  Am.  Dec.  702,  holding  bill 
of  exchange  by  Virginian,  on  New  Orleans,  while  under  Federal  occupa- 
tion, void;  McVeigh  v.  Bank  of  Old  Dominion,  26  Gratt.  835,  holditii^ 
secessionist  removing  south  after  war  began  did  not  forfeit  right  to  n(>ticc 
of  dishonor  of  bill  drawiv  by  him,  falling  due  during  the  war;  Small  v. 
Lumpkin,  28  Gratt.  835,  holding  bond  due  to  testator  discharged  by  pay- 
ment to  his  eldest  son  after  war  began ;  dissenting  opinion  in  Kneedler  v. 
Lane,  45  Pa.  St.  291,  majority  holding  conscription  act  unconstitutional; 
dissenting  opinion  in  Chancely  v.  Bailey,  37  Ga.  549,  majority  holding  note 
^ven  in  consideration  of  payee's  acting  as  substitute  Confederate  soldier, 
void ;  dissenting  opinion  in  De  Jamett  v.  De  Giverville,  56  Mo.  462,  major- 
ity sustaining  sale  of  land  in  northern  state  made  during  war  under  trust 
deed  securing  note,  where  maker  moved  to  rebel  territory;  dissenting  opin- 
ion in  Chancely  v.  Bailey,  37  Ga.  550,  majority  holding  note  in  considera- 
tion of  substitute  in  Confederate  ^my  void;  dissenting  opinion  in  Eman- 
cipation Cases,  31  Tex.  541,  543,  546,  551,  majority  holding  notes  in  pay- 
ment of  sale  and  hire  of.  slaves  in  1865  valid ;  dissenting  opinion  in  Mutual 
Life  Ins.  Co.  v.  Hillyard,  37  N.  J.  L.  489,  majority  holding  mutual  life 
insurance  policy  not  forteited  by  failure  to  pay  premiums  falling  due 
during  war. 

Distini^uished  in  Bumside  v.  Matthews,  54  N.  Y.  81,  holding  New  York 
partner  liable  on  firm  indorsem«nt  by  New  Orleans  partner  after  war 
began  but  before  commercial  intercourse  prohibited;  State  v.  Bank  of 
Tennessee,  5  Baxt.  43,  holding  bank  creditor  could  discharge  his  debt  to 
bank  in  bank  notes  issued  during  the  war;  Robinson  v.  International  Life 
Assur.  Soc,  42  N.  Y.  62,  1  Am.  Rep.  494,  holding  authority  of  foreign  in- 
surance company's  agent  residing  in  Virginia  not  8usx)ended  during  war; 
Cohen  v.  New  York  Mut.  Life  Ins.  Co.,  50  N.  Y.  617,  621,  10  Am.  Rdp. 
527,  580,  holding  failure  to  pay  annual  premiums  did  not  avoid  life  insur- 
ance policy,  which  was  suspended,  not  made  void,  by  war;  Sands  v.  New 
York  Life  Ins.  Co.,  50  N.  Y.  632,  10  Am.  Rep.  540,  holding  right  of  action 
on  policy  which  fell  due  during  war  suspended,  not  forfeited;  Schacklett 
v.  Polk,  51  Miss.  391,  holding  contract  between  persons  within  Federal 
lines  to  transport  cotton  crop  under  license  lawful. 

Denied  in  dissenting  opinion  in  Billgerry  v.  Branch,  19  Gratt.  403,  407, 
100  Am.  Dec.  684,  687,  holding  rules,  of  International  Uw  applicable  ta 
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eontriicts  of  rebels  and  bill  of  exchange  drawn  by  rebel  on  New  Orleans 
while  under  Federal  occupation  void. 

Contracts  with  public  enemies.    Note,  96  Am.  Dec.  625. 

Continuance  of  constitutional  gruarantics  during  war  or  insurrection. 
Note,  45  L.  B.  A.  (N.  8.)  1000. 

Dissolution  of  contract  of  affreightment  by  declaration  of  war.    Note, 
24  E.  B.  G.  414. 

Annming  that  tbe  Pxeaidant  exceeded  his  powers  In  declaring  blockade 
of  the  Gonfederate  ports,  the  act  of  August,  1861,  sanctioning  all  acts  of  the 
President,  by  doctrine  of  relation,  made  his  acts  Talid. 

Approved  in  Lincoln  v.  United  States,  202  U.  S.  499,  50  L.  Ed.  1119,  26 
Sup.  Ct.  728,  collection  of  duties  on  imports  to  Manila  not  authorized  by 
President's  order  of  1898,  not  ratified  by  Comp.  Stats.  Supp.  1905,  p.  391, 
ratifying  such  order;  United  States  v.  The'Trancis  Hatch,  25  Fed.  Cas. 
1204,  holding  treasury  regulations  of  1861;  providing  for  forfeiture  of 
vessel  engaged  in  forbidden  trade,  after  its  completion,  ratified  by  act  of 

Congress  of  1864. 

» 

Bale  that  citisens  of  one  belligerent  are  enemies  of  govemmenf  and 
citizens  of  the  other  applied  to  the  Givil  War,  and  therefore  the  rebels,  though 
traitors,  were  enemies;  and  all  property  of  persons  residing  within  rebelling 
States  was  "enemies'  property,"  whether  the  owner  was  loyal  or  not. 

Approved  in  The  Benito  Estenger,  176  U.  S.  571,  44  L.  Ed.  598,  20  Sup. 
Ct.  490,  holding  colorable  tranilfer  of  ship  from  belligerent  to  neutral  is 
in  itself  ground  for  condemnation  as  prize;  The  Venice,  2  Wall.  274,  17 
L.  Ed.  867,  applying  rule  to  property  or  citizens  of  Mississippi  and  Louisi- 
ana daring  Civil  War;  Mrs.  Alexander's  Cotton,  2  Wall. ,419,  17  L.  Ed. 
920,  holding  cotton  in  rebel  territory,  held  for  a  short  time  by  national 
forces,  subject  to  capture;  United  States  v.  Fatragut,  22  Wall.  423,  22 
L.  Ed.  884,  holding  arbitrator's  award  to  captors  of  captured  vessel  im- 
plied that  owners  resided  in  southern  States;  The  Sally  Magee,  Blatchf. 
Pr.  384,  Fed.  Cas.  12,260,  holding  vessel  owned  by  southerners  liable  to 
capture,  though  unaware  of  blockade ;  The  Stephen  Hart,  Blatchf.  Pr.  415, 
Fed.  Cas.  13,364,  condemning  vessel  transferred  after  blockade  to  British 
subject  living  in  New  Orleans;  The  Peterjioff,  Blatchf.  Pr.  497,  514,  541^ 
Fed.  Cas.  11,024,  holding  vessel  And  cargo  owned  by  citizen  of  Texas 
enemy's  property;  The  Mary  Clinton,  Blatchf.  Pr.  558,  Fed.  Cas.  9203, 
condemning  vessel  registered  in  New  Orleans,  whose  owner  resided  on  her 
and  cargo  procured  by  Britisher's  agent  residing  in  south;  United  Statea 
V.  One  Thousand  3even  Hundred  and  Fifty-six  Shares,  27  Fed.  Cas.  336, 
'  holding  railroad  company  representing  rebel 's  interest  in  shares  had  no 
standing  in  court;  Perkis  v.  Rogers,  35  Ind.  153,  9  Am.  Rep.  662,  holding 
Louisiana  citizen's  right  of  action  against  Iowa  citizen  was  suspended 
during  the  war;  Watson  v.  Stone,  40  Ala.  468,  91  Am.  Dec.  490,  holding 
guardian  entitled  to  credit  for  money  invested  in  Confederate  bonds  under 
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# 
Confederate  laws;  Scheible  v.  Bacho,  41  Ala.  433,  holding  Confederate 

States  a  de  facto  government  and  mortgage  on  loan  of  Confederate  money 
not  void;  Rice  v.  Shook,  27  Ark.  138,  11  Am.  Sep.  783,  holding  note  by 
citizens  of  Arkansas  to  citizen  of  Minnesota,  made  while  former  were  in 
rebellion,  void;  Mayer  v.  Reed,  37  Ga.  487,  holding  that  after  July  13, 
1861,  interest  did  not  run  in  favor  of  citizen  of  Pennsylvania  against  citi- 
zen of  Georgia  until  May  10,  1865;  Johnson  v.  Jones,  44  HI.  152,  92  Am. 
Dec.  168,  holding  resident  of  northern  States  a  citizen  of  United  States, 
and  not  liable  to  detention  as  a  prisoner  of  war;  Pennywit  v.  Foote,  27 
Ohio  St.  628,  holding  judgment  of  Arkansas  Confederate  State  court,  ren- 
dered during  war  against  Ohio  citizen,  not  binding;  Hill  v.  Boyland,  40 
Miss.  631,  holding  Mississippi  legislature's  act  suspending  statute  of  limi- 
tations  in  1862  valid;  Billgerry  v.  Branch,  19  Gratt.'427,  100  Am,  Dec. 
702,  holding  bill  of  exchange  drawn  on  New  Orleans  by  Virginian,  contract 
of  an  enemy,  and  void;  Ex  parte  Quarrier,  2  W.  Va.  572,  holding  seces- 
sionist an  enemy,  but  not  a  traitor  to  West  Virginia,  because  not  a  citizen 
and  entitled  to  admission  to  practice  as  attorney;  Ex  parte  Quarrier,  4 
W.  Va.  226,  holding  secessionist  as  enemy  had  no  status  in  any  courts  of 
Union  until  Readmitted  to  practice;  Raymond  v.  Camden,  22  W.  Va.  197, 
holding  process  issued  in  loyal  States  against  residents  in  Confederate 
State  void;  Elgee  v.  Lovell,  Woodw.  121,  Fed.  Cas.  4344,  holding  that 
rebel  could  not  reinvest  himself  with  right  of  action  to  recover  property 
captured,  by  alleging  that  he  took  oath  of  allegiance;  Miller  v.  United 
States,  11  Wall.  312,  20  L.  Ed.  146,  holding  acts  of  1861  and  1862,  for 
confiscation  of  property  of  persons  aiding  rebellion,  constitutional,  as  con- 
fiscation of  enemies'  property;  dissenting  opinion  in  Powell  v.  Boon,  43 
Ala.  485,  majority  holding  that  guardian  should  not  be  credited  with  in- 
vestment in  C()nfederate  bonds;  dissenting  opinion  in  Mutual  Life  Ins. 
Co.  V.  Hillyard,  37  N.  J.  L.  489,  majority  holdii^  mutual  life  insurance 
policy  in  favor  of  Virginia  not  forfeited  by  failure  to  pay  premiums  falling 
due  during  war;  dissenting  opinion  in  Emancipation  Cases,  31  Tex.  541, 
543,  546,  551,  majority  holding  notes  in  payment  of  sale  and  hire  of  slaves 
in  1865  valid. 

Distinguished  in  The  Pet^hoff,  5  Wall.  60,  18  L.  Ed.  571,  holding  prop- 
erty of  resident  in  rebel  State,  who  escaped  during  war  and  resided  in 
loyal  States,  not  seizable;  United  States  v.  Cathcart,  1  Bond,  565,  Fed. 
Ca^.  14,756,  holding  persons  aiding  rebellion  enemies  and  traitors ;  Zacharie 
v.  Godfrey,  50  HI.  187,  99  Am.  Dec.  507,  holding  resident  of  southern  State 
residing  in  northern  State  during  war,  not  an  enemy,  and  statute  of  limita- 
tions suspended  in  his  favor;  Norris  v.  Doniphan,  4  Met.  (Ky.)  395,  402, 
holding  residents  of  south  enemies  but  not  foreigners,  aud  act  confiscating 
their  credits  unconstitutional;  Kershaw  v.  Kelsey,  100  Mass.  566,  97  Am. 
Dec  129,  holding  lease  between  parties  in  southern  territory  during  the  war 
valid;  State  v.  Bank  of  Tennessee,  5  Baxt.  43,  holding  creditor  could  dis- 
charge debt  to  bank  in  bank  notes  issued  during  the  war;  Schaoklett  v.  Polk, 
51  Miss.  391,.  holding  contraet  between  perawis  within  Federal  lines  to 
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gather  crop  in  soutli  and  transport  it  under  license  valid ;  Hedges  v.  Price, 
2  W.  Va.  227,  228,  236,  94  Am.  Dec  513,  514,  520,  holding  Confederate 
soldiers  liable  for  seizure  of  goods  under  authority  of  Confederate  govern- 
ment ;  Peerce  v.  Carskadon,  4  W.  Va.  242,  holding  loyalty  oath  required  of 
defendant  seeking  to  vacate  judgment  rendered  against  him  during  war 
constitutional. 

Denied  in  dissenting  opinion  in  Billgerry  v.  Branch,  19  Gratt.  403,  404, 
406, 100  Am.  Dec.  634,  685,  686,  majority  holding  rebels  were  alien  enemies, 
and  their  contracts  with  Federal  citizens  avoided  by  ndes  of  international 
law. 

Who  are  enemies.    Note,  88  Am.  Dec.  780. 

Thoufl^  citizens  owe  supreme  allegiance  to  the  Federal  government,  they 
owe  qualified  allegiance  to  the  State  U^  which  they  are  domiciled. 

Approved  in  United  States  v.  Cathcart,  1  Bond,  564,  Fed.  Cas,  14,756, 
holding  persons  aiding  rebellion  guilty  of  treason;  Hawkins  v.  Filkins,  24 
Ark.  304,  holding  judgment  of  Confederate  State  court  valid  for  purposes 
of  execution  after  war. 

Distinguished  in  dissenting  opinion  in  Scheible  v.  Bacho,  41  Ala.  460, 
majority  holding  Confederate  States  a  de  facto  government,  and  mortgage 
on  loan  of  Confederate  money  valid  after  the  war. 

lb  %  libel  for  condemnation  after  capture  of  vessel  leaving  blockade,  aU 
reasonable  doubts  should  be  resolved  in  favor  of  claimants  of  cargo  and 


Approved  in  dissenting  opinion  in  The  Adula,  176  IT.  S.  396,  44  L.  Ed. 
519,  20  Sup.  Ct.  445,  majority  holding^  notice  of  blockade  to  charterer  of 
vessel,  who  is  on  board,  with  jwwer  to  name  port  which  she  is  to  visit, 
but  with  no  right  to  interfere  with  navigation  of  ship,  is  notice  to  vessel; 
dissentii^  opinion  in  The  Carlos  F.  Roses,  177  U.  S.  680,  44  L.  Ed.  939,  20 
Sup.  Ctl  813,  majority  holding  evidence  of  enemy's  interest  in  captured 
eai^  not  overcome  in  favor  of  neutral  claimants  by  proof  that  before  war 
th^  accepted  drafts  on  security  of  bills  of  lading. 

Neutral  vessel  In  a  blockaded  port  has  notice  of  the  blockade  as  soon  as 
it  commences,  and  if,  through  accident,  she  is  prevented  ftom  leaving  before 
the  time  allowed  neutrals  to  depart,  the  owners  being  responsible  for  the 
master's  acts  in  this  respect,  she  is  liable  to  capture;  nor  if  she  has  notice  of 
the  blockade,  is  she  entitled  to  warning  provided  for  by  pioclamation. 

Approved  in  The  Adula,  176  U.  S.  370,  44  L.  Ed.  510,  20  Sup.  Ct.  436, 
holding  notice  of  blockade  to  charterer  of  vessel,  who  is  on  board,  with 
power  to  name  port  which  she  is  to  visit,  but  with  no  right  to  interfere 
with  navigation  of  ship,  is  notice  to  vessel;  The  Admiral,  3  Wall.  616,  18 
L.  Ed.  60,  holding  vessel  with  notice  of  blockade,  sailing  to  blockaded  port 
with  alleged  purpose  o£ seeing  if  blockade  existed,  liable  to  capture;  The 
Springbok,  Blatchf.  Pr.  462,  Fed.   Cas.  13,264,   holding  owner  of   vessel 
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liable  for  miscondnct  of  master  in  carrying  contraband  to  enemy's  port; 
The  Peterhoff,  Blatchf.  Pr.  549,  Fed.  Gas.  11,024,  condemning  vessel  for 
captain's  concealment  of  contraband  foods  carried  by  vessel  ostensibly 
bound  for  neutral  port. 

Purcliase  of  property  purchased  in  enemy's  country  by  citizen  of  block- 
ading country  before  tbe  war  broke  out,  and  -withdrawing  it  within  time 
allowed  neutrals,  from  blockaded  ports,  is  not  illegal  trajflc,  and  property  Ib 
not  subject  to  capture. 

Distinguished  in  Mitchell  v.  United  States,  21  Wall.  361,  22  L.  Ed.  587, 
holding  resident  of  loyal  State,  moving  south  during  war  and  trading, 
returning  north  after  war,  retained  his  original  domicile  and  was  guilty 
of  illegal  traffic. 

Liability  of   soldiers  for   destrojring   property  during  war.    Note,  87 
Am.  Dec.  509. 

Civil  liability  of  military  officer  to  citizen  for  acts  done  by  officer. 
Note,  89  Am.  Dec.  613,  615. 

Invalidity  of  insurance  on  ship  or  goods  for  illegal  voyage.    Note, 
13  E.  B.  C.  562. 

Loss  by  capture    under  hostilities  subsequently    arising  as  risk  not 
insured  against.    Note,  14  E.  R.  0.  187. 

Miscellaneous.  Cited  in  dissenting  opinion  in  The  Carlos  F.  Roses,  177^ 
U.  S.  686,  688,  44  L.  Ed.  941,  942,  20  Sup.  Ct.  815,  to  point  that  neutral 
commission  merchant  who  purchases  cargo  for  enemy  correspondents  is 
entitled  to-edvances;  The  Anna,  Bkitchf.  Pr.  339,  Fed.  Cas.  400,  to  point 
that  prize  court  is  component  part  of  admiralty  court;  Schenk  v.  Peay,  1 
Dill.  267,  Fed.-  Cas.  12,461,  holding  act  of  1868,  making  acts  of  two  of 
Arkansas  tax  commissioners  as  binding  as  those  of  all  three,  constitutional, 
though  retrospective ;  Swinnerton  v.  Columbian  Ins.  Co.,  37  N.  Y;  178,  93 
Am.  Dec.  561,  holding  that  warranty  against  capture  qualified  obligation 
against  piracy  clause;  The  Amy  Warwick,  2  Sprague,  142,  Fed.  Cas.  341, 
a  case  affirmed  by  the  prize  cases. 

2  Black,  609-704,  17  I..  Ed.  338,  APPLETON  ▼.  BACON. 

Company  engaging  services  of  Inventor  for  specified  period,  stipolating 
tliat  all  improvements  should  be  its  property,  has  no  right  to  improvements 
made  after,  and  not  discovered  before,  the  termination  of  the  term  of  service. 
Approved  in  Fuller  etc.  Mfg.  Co.  v.  Bartlett,  68  Wis.  80,  31  N.  W.  750, 
holding  corporation  entitled  to  perpetual  license  from  inventor  to  manu- 
facture machines  constructed  by  him  while  in  its  employ,  at  its  expense, 
but  refusing  to  compel  assignment  of  patent. 

Rights  of  an  employer  to  inventions  made  by  his  employees.    Note, 
52  Am.  St.  Bep.  821. 
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Rights  as  to  things  produced  by  labor  of  employee.    Note,  5  L.  R.  A. 
(N.  S.)  1185. 

Loss  of  right  to  patent  by  public  use  of  invention  for  some  time  before 
application  for  patent.    Note,  20  E.  R.  0.  496. 

2  Black,  704-714,  17  L.  Ed.  350,  DE  KRAFT  ▼.  BARNEY. 

On  the  autborlty  of  Barry  ▼.  Merceln,  5  How.  103,  the  court  dismisses 
for  want  of  Jurisdiction  an  appeal  by  a  procliein  ami  in  a  proceeding  for  the 
Appointment  of  a  guardian,  the  proceeding  involving  no  right  measurable  in 
money. 

Approved  in  Whitney  v.  American  Shipbuilding  Co.^  197  Fed.  780,  suit 
brought  in  State  court  to  compel  inspection  of  corporation  books  not  re- 
movable to  Federal  court;  Potts  v.  Chumasero,  92  U.  S.  361,  23  L.  Ed. 
499,  refusing  appellate  jurisdiction  over  proceedings  to  remove  Montana 
territorial  seat  of  government;  Youngstown  Bank  v.  Hughes,  106  U.  S. 
524,  27  L.  Ed.  269,  1  Sup.  Ct.  490,  dismissing  appeal  from  order  dismissing 
bill  to  enjoin  auditor  from  compelling  bank  officials  to  testify;  Ruddick  v. 
Billings,  Woodw.  336,  Fed.  Cas.  12,110,  dismissing  writ  of  error  to  filial , 
order  of  dischai^e  in  bankruptcy;  State  v.  Walruff,  26  Fed.  194,  in  arguV 
ment  of  counsel,  court  holding  Kansas  statutes  preventing  operation  of 
valuable  breweries,  unconstitutional;  In  re  Lindsley,  30  Fed.  Cas.  1110, 
determining  rights  of  parent  of  minors  in  principal  case  to  guardianship. 

Distinguished  in  Dryden  v.  Swinbum,  15  W.  Va.  248,  taking  appella^ 
jurisdiction  over  election  contest  as  over  matter  worth  more  than  one 
hundred  dollars. 

Miscellaneous.    Cited  in  Barney  v.  Barney,  6  D.  C.  5,  upholding  order  of 
contempt  for  removing  wards  from  jurisdiction  of  courts. 

2  Black,  715-721,  17  L.  Ed.  339,  KOEHUBB  y.  BLACK  RIVER  ETC.  IRON 
COMPAKT. 

If  seal  of  corporation  is  not  affixed  to  a  mortgage  by  the  proper  authority, 
but  is  surreptitiously  obtained,  it  is  not  the  deed  of  the  corporation  and  ftn- 
not  be  foreclosed  as  such. 

Approved  in  Garrett  v.  Belmont  Land  Co.,  94  Tenn.  476,  29  S.  W.  729, 
holding  corporate  deed  must  be  executed  under  seal. 

Mortgage, bearing  a  corporate  seal  is  presumed  to  have  been  rightfully 
executed,  but  the  presumption  is  rebuttable,  and  the  testimony  of  the  cus- 
todians of  the  seal  that  they  did  not  affix  the  seal  throws  the  burden  of  proof 
on  the  party  contending  that  the  mortgage  was  properjy  sealed. 

Approved  in  McCroskey  v.  Ladd,  3  Cal.  Unrep,  436,  437,  28  Pac.  217, 
218,  holding  paper  title  not  good  where  deed  does  not  show  authority  of 
officers  to  execute  it  and  does  not  have  corporate  sea|;  Louisville  Trust 
Co.  V.  Louisville  etc.  R.  R.  Co.,  75  Fed.  460,  22  C-  C.  A.  378,  holding  pur- 
chaser of  bond  bearing  corporate  guaranty,  properly  executed,  could  pre- 
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sume  that  necessary  stockholder's  petition  had  been  filed  and  resolation 
passed;  Union  Gold  Min.  Co.  v.  Bank,  2  Colo.  228,  denying  motion  to  dis- 
miss corporation's  appeal  because  no  vote  by  directors  authorizing  exe- 
cution of  appeal  bond  shown;  Mickey  v.  Stratton,  5  Sawy.  478,  Fed.  Cas. 
9530,  holding  corporate  seal  on  deed  prima  facie  proof  of  officer's  authority 
to  execute  it;  Farmers'  Loan  etc.  Co.  v.  San  Diego  etc.  Car  Co.,  45  Fed* 
527,  holding  bonds  authorized  to  aid  construction  of  road,  but  pledged  to 
secure  antecedent  indebtedness  to  corporations  of  which  officers  of  mort- 
gagor were  directors  invalid;  Re  Kansas  City  Stone  Co.,  14  Fed.  Cas.  129, 
holding  president's  want  of  authority  to  execute  corporate  deed  of  trust 
proven;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  597,  99  Am.  Dec  323, 
holding  party  claiming  under  corporation's  deed  not  required  to  prove 
authority  of  officers  to  execute  it;  Morris  v.  Keil,  20  Minn.  534,  holding 
corporate  seal  imported  officers'  authority  to  execute  deed;  Musser  v. 
Johnson,  42  Mo.  79,  97  Am.  Dec.  319,  to  the  same  effect. 

Limited  in  Grubbs  v.  National  Life  etc.  Ins.  Co.,  94  Va.  592,  27  S.  E.  465, 
holding  presence  of  corporate  seal  on  contract  valid  without  it  does  not 
alter  character  of  contract  without  evidence  of  intention  to  make  it  a  sealed 
instrument. 

Distinguished  in  Machebeuf  v.  Clements,  2  Colo.  40,  questioning  whether 
conveyance  under  power  of  attorney  raises  presumption  that  conditions 
of  power  have  been  complied  with. 

'       Corporate  seal  as  evidence  of  authority  to  affix  it.    Note,  23  Am.  Dec 
745,  746. 

The  corporate  seal.    Note,  60  Am.  St.  Bep.  154,  156. 

Effect  of  the  corporate  seal  as  evidence.    Note,  64  Am.  St.  Bep.  260. 

In  action  to  foreclose  a  legal  mortgage,  invalid  for  want  of  proper  execd^ 
tion,  complainant  cannot  obtain  relief  as  under  an  equitable  mortgage. 

Approved  in  Fourth  Nat.  Bank  v.  Camden  Lumber  Co.,  142  Fed.  260, 
corporation's  deed  of  trust  executed  by  president  and  secretary  to  secure 
purchase  price  of  property  not  impeachable  for  want  "of  seal  or  want  of 
authorization  where  corporation  used  property  and  made  pa3mients;  Allia 
V.  Jones,  45  Fed.  150,  allowing  amendment  to  cross-bill,  declaring  on  mort- 
gage as  equitable  in  event  of  finding  that  it  was  not  a  legal  mortgage. 

Right  of  directors  misapplying  corporate  funds  to  rely  on  statute  of 
limitations.    Note,  7  E.  R.  G.  643. 

Corporate  directors  are  trustees  for  stockholders  and  cannot,  under  author- 
ity from  the  stockholders  to  relieve  a  company's  financial  embarrassment  by 
a  loan  and  mortgage  on  its  works,  first  secure  the  company's  pre-existing  in- 
debtedness to  themselves,  and  a  mortgage  made  by  them  for  that  purpose  Is 
ftaudulent  and  void. 

Approved  in  Hart  v.  Globe  Ins.  Co.,  113  Fed.  342,  344,  following  rule; 
Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  188,  44  L.  Ed.  429,  20  Sup.  Ci. 
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313,  holding  judgment  against  corporation  is  not  collusive  so  as  to  prevent 
its  nonpayment  from  constituting  default,  for  which  mortgage  debt  may 
be  declared  due  under  provision  in  mortgage,  merely  because  action  was 
undertaken  to  create  such  default ;  Rowland  v.  Com,  232  Fed.  43,  evidence 
held  insufficient  to  show  sale  of  own  property  by  directors  of  corporation 
fraudulent  or  unfair;  Ross  v.  Quinnesec  Iron  Min.  Co.,  227  Fed.  343,  re- 
versing decree  dismissing  bill  by  minority  stockholders  to  recover  com- 
missions paid  by  majority  directors  of  corporation  to  partnership  of  which 
said  directors  were  members ;  Pennsylvania  R.  Co.  v.  Pedrick,  222  Fed.  81, 
sustaii^ing  liability  of  officers  of  insolvent  incorporation  who  aided  a  wrong- 
ful transfer  of  corporate  property  to  certain  preferred  creditors;  Provi- 
dence Min.  etc.  Co.  v.  Nicholson,  178  Fed.  36, 101  C.  C.  A.  157,  corporation 
estopped  from  (Questioning  lease  made  to  officer  of  corporation  where  it  per- 
mits him  to  spend  larg^  amounts  of  money  by  virtue  thereof  and  accepts 
royalties  thereunder;  Asheville  Lumber  Co.  v.  Hyde,  172  Fed.  732,  sustaining 
liability  to  general  creditors  of  corporation  of  treasurer  and  general  manager 
of  insolvent  corporation  for  payment  of  certain  claims  upon  which  he  was 
ittdorser;  Canton  Roll  &  Mach.  Co.  v.  Rolling  Mill  Co.,  168  Fed.  474,  93 
C.  C.  A.  621,  secretary  of  corporation  could  not  derive  any  personal  interest 
from  pui^hase  of  corporate  bonds  in  his  name  beyond  what  he  actually 
paid;  Beach  v.  McKinnon,  148  Fed.  736,  bill  by  receiver  of  insolvent  cor- 
poration against  director  for  accounting  as  to  notes  transferred  by  it  to  him 
must  allege  that  transfer  was  fraudulent ;  In  re  Castle  Braid  Co.,  145  Fed. 
235,  contract  between  corporation  and  directors  for  purchase  of  stock  not 
prima  facie  void;  Bumes  v.  Burnes,  137  Fed.  790,  70  C.  C.  A.  357,  transfer 
of  stock  from  corporation  to  trustee  for  majority  of  directors  and  others 
by  controlling  votes  of  that  majority  are  voidable  by  stockholders;  Wyman 
▼.  Bowman,  127  Fed.  274,  62  C.  C.  A.  189,  holding  equity  will  not,  at  suit 
of  corporation  receiver,  avoid  transaction  between  corporation  and  four  of 
its  directors,  whereby  former  and  its  creditors  received  amount  of  assessV 
ment  on  stock,  and  proceed  to  enforce  collection  of  this  assessment  again 
from  original  subscribers,  while  corporation  and  creditors  retain  first  pay- 
ment and  all  its  benefits;  Starkweather  v.  Jenner,  27  App.  D.  C.  359,  part 
of  members  of  syndicate  owning  property  may  combine  to  purchase  said 
property  at  trustee's  sale  if  sale  not  secured  by  them  and  is  fair;  City  Nat. 
Bank  v.  Goshen  etc.  Mills  Co.,  35  Ind.  App.  579,  69  N.  E.  211,  director 
of  insolvent  corporation  who  resigned  after  it  was  agreed  he  should  resign 
and  have  preference  is  director  for  purpose  of  determining  validity  of 
preference;  Webb  v.  Rockefeller,  66  Kan.  166,  71  Pac.  285,  holding  con- 
veyance of  corporate  property  to  director  for  full  consideration  will  not 
be  declared  void  in  collateral  attachment  proceeding,  brought  by  corpora- 
tion creditor  to  subject  property  thus  conveyed  to  payment  of  corporate 
debt ;  Tatem  v.  Eglanol  Mining  Co.,  42  Mont.  488,  113  Pac.  298,  sustaining 
right  of  stockholders  and  officers  of  insolvent  corporation  to  loan  money 
to  it  and  take  its  note  as  evidence  thereof  in  absence  of  fraud;  Investors' 
Syndicate  v.  North  American  Coal  etc.  Co.^  31  N.  D.  275,  153  N.  W.  473, 
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where  corporation  refuses  to  set  up  defense  to  foreclosure  of  fraudulent 
mortgage,  stockholder  may  intervene  in  its  behalf  to  do  so;  Ritchie  v. 
People's  Telephone  Co.,  22  S.  D.  607,  119  N.  W.  993,  denying  right  of 
director  of  telephone  corporation  to  vote  on  increase  of  his  salary  under 
Revised  Civil  Code,  §§1619,  1623;  Glenwood  Mfg.  Co.  v.  Syme,  109  Wis. 
362,  85  N.  W.  434,  holding  director  of  corporation  may  purchase  its  out- 
standing obligations  at  discount  and  enforce  them  in  full;  Trustees  of 
Mutual  Bldg.  Fund  etc.  Bank  v.  Bosseiux,  4  Hughes.  411,  3  Fed.  837, 
overruling  demurrer  to  bill  by  trustees  of  insolvent  bank  against  directors 
for  losses  incurred  through  their  gross  negligence ;  Lippincott  v^  Shaw 
Carriage  Co.,  25  Fed.  586,  holding  mortgage  by  corporation  to  secure  notes, 
on  which  directors  were  liable  as  indorsers,  invalid;  Sutton  Mfg.  Co.  v. 
Hutchinson,  63  Fed.  500,  11  C.  C.  A.  320,  setting  aside  mortgage  made 
by  insolvent  corporation,  partly  through  a  director  who  was  managing 
director  of  corporation  mortgagee,  to  secure  drafts  on  latter;  Bensiek  v. 
Thomas,  66  Fed.  Ill,  13  C.  C.  A.  457,  holding  stockholders  entitled  to 
cancellation  of  mortgage  taken  by  president  for  loan  and  twenty  per  cent 
commission,  where  loan  came  from  him,  upon  returning  amount  of  debt 
less  commission;  Farmers  etc.  Bank  v.  Downey,  53  Cal.  468,  31  Am.  Bep. 
64,  holding  director  liable  to  bank  for  profits  on  land  shared  by  him  with 
borrower  purchasing  land  With  loan  from  bank;  Bradley  v.  Farwell,  1 
Holmes,  441,  Fed.  Cas.  1779,  sustaining  bill  to  set  aside  preference  by  insol- 
vent corporation  made  to  partnership,  of  which  a  director  was  a  member; 
Corbett  v.  Woodward,  5  Sawy.  417,  Fed.  Cas.  3223,  refusing  to  allow 
-.director  to  take  compensation  for  making  fully  .secured  voluntary  loaft  to 
corporation;  Adams  v.  Kehlor  Milling  Co.,  35  Fed.  435,  holding  preference 
by  insolvent  cori)oration  to  estate  of  deceased  director  unlawful;  Consoli- 
dated Tank  Line  Co.  v.  Kansas  Varnish  Co.,  45  Fed.  13,  setting  aside  trust 
deed,  preferring  creditors  holding  insolvent  corporation's  notes,  indorsed 
i)y  directors;  Davis  v.  Rock  Creek  Lumber  etc.  Co.,  55  Cal.  364,  holding 
mortgage  by  president  to  secure  corporation'a  debts  to  himself  unau- 
thorized and  invalid;  Wilkinson  v.  Dodd,  40  N.  J.  Eq.  142,  3  Atl.  372, 
holding  executors  of  deceased  manager  of  savings  institution  liable  for  his 
mismanagement;  Olney  v.  Conanicut  Land  Co.,  16  R.  1.  599,  27  Am.  St. 
Aep.  769,  5  L.  B.  A.  363,  18  Atl.  182,  holding  mortgage  by  insolvent  cor- 
poration to  directors  for  debts  due  to  them  had  not  priority  over  claim, 
for  damages  for  negligence  of  corporation;  Mercantile  Co.  v.  Mt.  Pleasant 
etc.  Inst.,  12  Utah,  230,  42  Pac.  871,  holding  assignment  by  insolvent  cor- 
poration preferring  a  director,  general  creditor  and  creditor  who  loaned  to 
director  for  benefit  of  corporation  void ;  Lamb  v.  Laughlin,  25  W.  Va.  310, 
313,  holding  directors  of  an  insolvent  bank  have  no  right  to  draw  out  their 
deposits  to  detriment  of  other  creditors;  Haywood  v.  Lincoln  Lumber  Co., 
64  Wis.  646,  647,  26  N.  W.  186,  187,  holding  mortgage  by  insolvent  cor- 
poration to  directors  invalid  as  an  unlawful  preference;  Birmingham  Min. 
etc.  Co.  V.  Mutual  Loan  etc.  Co.,  96  Ala.  366, 11  South.  369,  enjoining  action 
by    directors  on    claims    against    insolvent    corporation  after   resolution 
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whereby  corporation  waived  notice  and  service  of  smnmons  in  any  action; 
-Hallam  v.  Indianola  Hotel  Co.,  56  Iowa,  180,  9  N.  W.  112,  setting  aside 
purchase  by  director  at  foreclosure  sale  of  corporation's  property  for 
^ossly  inadequate  sum;  National  Bank  v.  Dr^ke,  29  Kan.  321,  holding 
cashier  s  appropriations  for  salary  for  past  services  voted  by  his  fellow- 
directors  unlawful ;  Agricultural  Society  v.  Eichholtz,  45  Kan.  166,  26  Pac. 
613^  holding  directors'  purchase  of  unsubscribed  stock  at  par,  stock  being 
worth  far  more,  a  fraud  on  other  stockholders ;  Hays  v.  Citizens'  Bank,  51 
Kan.  540,  33  Pac.  320,  holding  mortgage  to  creditor  of  insolvent  corpora- 
tion, who  had  resigned  but  continued  to  act  as  director,  invalid  pref erenc^e ; 
.Taylor  v.  Taylor,  74  Me.  585,  sustaining  bill  by  assignee  of  insolvent  cor-' 
poration  to  recover  from  treasurer  amount  paid  him  on  debt  due  from 
corporation;  Clay  y.  Towle,  78  Me.  89,  2  Atl.  853,  holding  mortgage  given 
to  director  within  four  months  of  corporation's  insolvency  void;  Oakland 
Bank  of  Sav.  v.  Wilcox,  60  Cal.  141,  holding  president  liable  for  over- 
drafts on  bank  by  his  partner  in  hotel  business;  Graves  v.  Mono  Lake 
Hydraulic  Min.  Co.,  81  Cal.  317,  320,  22  Pac.  669,  671,  holding  corpora- 
tion's note  and  mortgage  given  by  directors  to  themselves,  not  binding  on 
the  corporation;  Williams  v.  Jones,  23  Mo.  App.  143,  sustaining  bill  to  set 
aside  preference  to  director  after  corporation  insolvent;  Pearson  v.  Con- 
cord R.  RivCorp.,  62  N.  H.  541,  548,  13  Am.  St.  Rep.  593,  602,  appointing 
trustee  to  execute  contract  between  corporations  made  by  same  directors  of 
both  corporations. 

Distinguished  in  Combination  Trust  Co.  v.  Weed,  2  Fed.  25,  Fed.  Cas. 
14,207a,  holding  contract  with  corporation  to  deliver  to  president  unissued 
stock  with  power  of  sale,  as  security  for  loan  by  him,  enforceable;  Brown 
V.  Grand  Rapids  Parlor  Furniture  Co.,  58  Fed.  293,  22  L.  R.  A.  824,  7 
C.  C.  A.  225,  holding  mortgages  given  by  corporation  to  secure  notes  riot 
invalid  because  directors  liable  as  guarantors;  Foster  v.  Bear  Valley  Irr. 
Co.,  65  Fed.  846,  holding  corporation  estopped  from  charging  for  use  of 
canal,  by  acquiescence  of  its  directors  in  its  free  use,  though  estoppel  was 
in  favor  of  some  of  the  directors;  Commissioners  v.  Reynolds,  44  Ind.  520, 
15  Am.  Rep.  254,  holding  purchase  by  director  of  stockholder's  stock  at 
market  price,  without  disclosing  knowledge  of  its  increased  value,  valid; 
Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  589,  23  L.  Ed.  830,  dismissing  bill 
to  declare  defendant  director  trustee  of  property  of  corporation  brought 
by  him  at  foreclosure  of  security  for  loan  advanced  by  him;  Leavenworth 
v!  Chicago  etc.  Ry.,  134  U.  S.  708,  33  L.  Ed.  1073,  10  Sup.  Ct.  715,  sustain- 
ing validity  of  foreclosure  of  mortgage  given  by  one  corporation  to  another 
as  security  for  advancements  where  same  parties  were  directors  in  both 
companies,  no  fraud  being  shown ;  Stewart  v.  St.  Louis  etc.  R.  R.  Co.,  41  Fed. 
738,  holding  sale  of  roadbed  to  company  by  director  und  promotar  at 
enormous  profit  valid;  Speering's  Appeal,  71  Pa.  St.  23,  10  Am.  Rep.  691, 
holding  directors  not  liable  for  gross  mistakes  of  judgment;  Deaderick  jc. 
Wilson,  8  Baxt.  120,  holding  directors  purchasing  stock  from  stockholders 
not  subject  to  stringent  rules  governing  trustees. 
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Mortgage  by  insolvent  corporation  to  directors.    Note^  59  AbL  Bep. 

466,  467. 
Preferences  by  insolvent  corporations.    Notes,  46  Am.  St.  Bep.  885; 

22  L.  B.  A.  807.       ' 
Actions  by  stockholders  on  behalf  of  corporations.    Note,  97  Am.  St 

Bep.  41. 

Liability  of  directors  of  corporations.    Note,  53  Am.  Dec.  637. 

Cited  in  McCiure  v.  State,  1  Terg.  (Tenn.),  222,  to  point  that  names  of 
grand  jurors  should  appear  in  caption  of  indictment. 

2  Black,  721-722,  17  L.  Ed.  360,  MESA  V.  UNITED  STATE& 

Appeal  wlU  be  dUnnlsBed  If  the  transcript  is  not  filed  at  next  sacceeding 
term  after  appeal  is  taken. 

Approved  in  Freeman  v.  United  States,  227  Fed.  736,  by  consenting  to 
criminal  case  being  put  on  docket  at  next  succeeding  term  before  transcript 
was  filed,  government  waived  right  to  dismiss;  Williams  Bros.  v.  Savage^ 
120  Fed.  498,  56  C.  C.  A.  647,  following  rule  in  bankruptcy  appeal ;  Castro 
V.  United  States,  3  Wall.  50, 18  L.  Ed.  164,  dismissing  appeal  where  citation 
was  not  served  or  returned  at  term  after  which  appeal  allowed;  Edmon- 
son V.  Bloomshire,  7  Wall.  310,  19  L.  Ed.  92,  dismissing  appeal  where 
transcript  and  bond  were  not  filed  for  six  years  after  appeal  taken; 
Grigsby  v.  Purcell,  99  U.  S.  506,  25  L.  Ed.  354,  dismissing  appeal  for  failure 
to  file  transcript  in  time;  Schleicher  v.  Runge,  90  Tex.  457,  39  S.  W.  280, 
holding  filing  of  appeal  within  statutory  time  jurisdictional  and  stipula- 
tion of  counsel  ineffectual  to  enlarge  it. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  851. 

2  Black,  722-732,  17  L.  Ed.  342,  MOBAN  T.  OOMMI8SIONEB8  OF  MIAMI 
COUNTY. 

Legislative  statutes  empowering  comities  to  enter  into  contracts  in  aid 
of  railroads,  while  strictly  construed  and  where  amUgaouB^  resolved  in  favor 
of  the  public,  are  construed  with  reference  to  the  subject  matter,  so  as  not 
to  defeat  the  purpose  of  the  legislature,  and  to  protect  bona  fide  holders  of 
such  contracts. 

Approved  in  Mayor,  etc.,  v.  Chesapeake  etc.  Tel.  Co.,  92  Md.  697,  701, 
.48  Atl.  467,  468,  holding  under  Baltimore  ordinance  of  1889,  No.  41,  tele- 
phone company  must  remove  overhead  poles  as  soon  as  underground  con- 
duits were  constructed;  dissenting  opinion  in  Owensboro  v.  Cumberland 
etc.  Tel.  Co.,  230  U.  S.  80,  57  L.  Ed.  1399,  33  Sup.  Ct.  988,  majority  hold- 
ing municipality  had  right  to  grant  telephone  company  franchise  for  period 
longer  than  its  charter  existence;  Smith  v.  New  Orleans,  23  La.  Aim.  7, 
holding  city  liable  on  its  treasury  notes ;  Shoemaker  v.  Goshen  Tp.,  14  Ohio 
St.  580,  holding  statute  authorizing  commissioners  after  popular  vote  to 
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subscribe  to  railroad  bonds,  amoont  not  exceeding  fifty  thousand  dollars, 
did  not  empower  them  to  prevent  popular  vote  on  the  question. 

Comity  bonds,  received  and  passed  as  commercial  secuiitles,  axe  not,  tn 
ibe  hands  of  a  bona  fide  holder,  subject  to  equities  between  the  original 
parties. 

Approved  in  Memphis  v.  Brown,  1  Flipp.  217,  Fed.  Cas.  9416,  holding 
municipal  bonds  negotiable;  Hitchcock  v.  Galveston,  2  Woods,  281,  Fed. 
Cas.  6532,  holding  municipality  has  not  inherent  power  to  issue  coupon 
bonds  to  circulate  as  negotiable  paper;  Milner  v.  Pensacola,  2  Woods,  637, 
Fed.  Cas.  9619,  holding  bona  fide  holder  of  negotiable  municipal  railroad 
bonds  not  liffected  by  their  infirmities;  Durant  v.  Iowa  County,  Woolw.  72, 
Fed.  Cas.  4189,  holding  pendency  of  action  to  avoid  bonds,  no  defense 
against  bona  fide  purchaser;  Spence  v.  Mobile  etc.  Ry.  Co.,  79  Ala.  587,  hold- 
ing purchasers  of  railway  bonds  secured  by  mortgage  took  mortgage  free 
from  prior  equities ;  Commissioners  of  Roads  &  Revenue  v.  Shorter,  50  Ga. 
508,  applying  principle  to  bonds  in  aid  of  railroad  irregularly  issued  but 
r^lilar  on  their  face ;  Mount  Vernon  v.  Hovey,  52  Ind.  567,  applying  prin- 
ciple to  bonds  issued  as  a  donation  to  railroad ;  Wilkinson  v.  Peru,  61  Ind. 
11,  refusing  to  enjoin  tax  to  pay  donation  bonds  in  aid  of  jailroads  in 
hands  of  bona  fide  holders  and  against  which  city  had  no  legal  defense; 
Barrett  v.  County  Court,  44  Mo.  201,  holding  county  railroad  subscription 
bonds  negotiable  instruments  though  statutory  words  of  negotiability  omit- 
ted; Arents  v.  Commonwealth,  18  Gratt.  754,  holding  city  bonds,  with  cou- 
|)ons  payable  to  bearer,  n^otiable;  Packard  v.  Board  of  County  Commrs., 
2  Colo.  349,  holding  trustee  of  bonds  issued  in  aid  of  railroads  bound  to 
hold  them  subject  to  conditions  of  contract  of  subscription;  dissenting 
opinion  in  State  v.  Funding  Board,  28  La.  Ann.  257,  majority  holding  Gov- 
ernor's indorsement  of  railroad  bonds,  after  conditional  obligation  on  State 
to  do  so  had  lapsed,  not  binding  on  State;  McKim  v.  King,  58  IM.  504,  42 
Am.  Rep.  S41,  holding  transferees  after  maturity  of  coupons  stolen  by 
transferrer  took  no  title. 

Bonds  and  coupons  as  negotiable  instruments.    Note,  28  Am.  Rep.  16. 

Where  county  bonds  recite  that  they  were  regularly  issued  for  use  of  a 
railroad  and  payable  to  the  railroad  for  a  loan  to  the  county,  the  county  is 
estopped,  in  a  suit  for  recovery  of  interest  by  a  bona  fide  holder  of  the  bonds, 
from  denying  that  they  were  issued  to  the  railroad  for  a  loan  to  the  county. 
Approved  in  Board  of  Commrs.  of  Henderson  County  v.  Travelers'  Ins. 
Co.,  128  Fed.  824,  63  C.  C.  A.  467,  holding  where  there  was  statutory 
authority  for  county  to  issue  negotiable  bonds,  it  is  estopped,  as  against 
bona  fide  holders,  by  recitals  in  bonds  that  they  were  issued  in  conformity 
to  statutes  authorizing  same;  Board  of  Commrs.  of  Stanly  County  v. 
Coler,  113  Fed.  716,  51  C.  C.  A.  379,  upholding  county  railroad  aid  sub- 
scription bonds;  Independent  School  District  v.  Rew,  111  Fed.  8,  9, .55 
L.  R.  A.  364,  49  C.  C.  A.  198,  and  Fairfield  v.  Rural  Independent  School 
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District,  116  Fed.  844,  54  C.  C.  A.  342,  both  applying  rule  to  school  dis- 
trict refunding  bonds;  Hughes  County  v.  Livingston,-  104  Fed.  313,  43 
C.  C.  A.  541,  holding  certificate  of  county  commissioners  that  bonds  were 
issued  in  pursuance  to  law  estops  county  from  setting  up  that^no  lawful 
proposition  to  issue  them  was  submitted  to  electors;' Wesson  v.  Town  of 
Mount  Vernon,  98  Fed.  809,  39  C.  C.  A.  301,  holding  where  bonds  reciie 
that  they  are  issued  as  refunding  bonds,  township  estopped  to  show  that 
obligations  to  be  refunded  were  illegal;  Supervisors  v.  Schenck,  5  Wal'. 
784,  18  L.  Ed.  559,  holding  bonds  irregularly  issued  under  election  held  by 
order  of  County  Court  instead  of  supervisors,  on  which  county  paid  in- 
terest for  seven  years,  valid  in  hands  of  bona  fide  holder ;  Pendleton  County 
V.  Amy,  13  Wall.  305,  20  L.  Ed.  580,  holding  county  estopped  from  ques- 
tioning validity  of  bonds  because  issuance  never  voted  upon;  Lexington 
V.  Butler,  14  Wall.  296,  20  L.  Ed.  812,  holding  municipal  bonds  in  aid  of 
railroads  coul^  not  be  impeached  in  hands  of  bona  fide  holder  for  irregu- 
larity in  issuance;  Kenicott  v.  Supervisors,  16  Wall.  465,  21  L.  Ed.  320, 
holding  question  of  whether  issuance  was  voted  upon  not  open  a^inst 
bona  fide  holder  of  bonds  issued  in  aid  of  railroad,  which  county  h^d 
power  to  issue ;  Coloma  v.  Eaves,  92  U.  S.  491,  23  L.  Ed.  581,  holding  re- 
cital in  boi^d  by  authorities  empowered  to  decide  whether  proper  steps 
were  taken,  that  bonds "^ere  properly  issued,  conclusive;  County  of  Ran- 
dolph V.  Post,  93  U.  S.  513,  23  L.  Ed.  959,  holding  county  estopped  from 
denying  validity  of  bonds  issued  after  time  fixed  for  completion  of  road, 
as  condition  precedent  to  issuance;  County  of  Leavenworth  v.  Barnes,  94 
U.  S.  73,  24  L.  Ed.  64,  holding  county  estopped  from  questioning  irregular- 
ity of  organization  of  railroad  to  which  it  issued-  bonds  by  holding  its 
stock  and  selling  it  under  legislative  sanction;  Supervisors  v.  Galbraith, 
99  U.  S.  218,  25  L.  Ed.  411,  holding  county  estopped  from  questioning 
bonds,  reciting  conformity  to  statute, .  because  payable  to  railroad  **or 
bearer,' 'M&stead  of  railroad  or  ''successors  and  assigns";  Orleans  v.  Piatt, 
99  U.  S.  682,  25  L.  Ed.  406,  sustaining  validity  of  bonds  in  bona  fide 
holder's  hands,  issued  by  commissioners  under  order  of  court,  subsequently 
reversed;  Pompton  v.  Cooper  Union,  101  U.  S.  204,  25  L.  Ed.  806,  sus- 
taining county  railroad  bonds  in  hands  of  bona  lide  holder,  issued  at  dis- 
cretion of  commissioners,  before  conditions  complied  with  and  after  change 
of  conditions  imposed;  Rose  v.  Mayor  etc.  of  Baltimore,  51  Md.  272,  84 
Am.  Rep.  310,  holding  purchasers  of  stalls  for  unprescribed  term  under 
general  power  to  sell  for  such  term  as  city  saw  fit  estopped  in  action  for 
purchase  price  from  denying  validity  of  sale;  Memphis  v.  Brown,  1  Flipp. 
196,  Fed.  Cas.  9415,  holding  city  bound  by  acts  of  authorities  assuming  lia- 
bility for  street  work  in  event  that  lot  owners  not  held  liable;  Milner  ▼. 
Pensacola,  2  Woods,  637,  Fed.  Cas.  9619,  holding  failure  of  majority  of 
citizens  to  vote  at  bond  election  no  defense  to  action  by  bona  fide  holder; 
Miller  v.  Berlin,  13  Blatchf .  247,  Fed.  Cas.  9562,  holding  bona  fide  holder 
entitled  to  recover  on  bonds  issued  without  written  recorded  consent  of 
majority  of  taxable  property  as  required  by  statute;  Phelps  v.  Lewiaton, 
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15  Blaichf.  153,  Fed.  Cas.  11,076,  holding  bona  fide  holder  entitled  to  rely 
on  affidavit  of  assessor  that  statutory  consent  to  bond  issne  was  obtained ; 
Chicago  etc.  Ry.  Co.  v.  Otoe  County,  1,  Dill.  342,  Fed.  Cas.  26^7,  holding 
.bona  fide  holder  declaring  on  bond  need  not  allege  compliance  with  con- 
ditions precedent  to  bond  issne;  Hnidekoper  v.  Buchanan  Co.,  3  Dill.  180, 
Fed.  Cas.  6847,  holding  irregularity  in  appointing  bond  election  judges  no 
defense  to  action  by  bona  fide  holder,  where  county  officers  issued  bonds 
reciting  regularity  of  proceedings;  Carpenter  v.  Buena  Vista  County,  5 
Dill.  560,  Fed.  Cas.  2429,  holding  bonds  issued  by  authorized  county  offi- 
cers valid,  though  purpose  of  issue  not  shown;  State  v.  Montgomery,  74 
Ala.  231,  holding  bonds  in  aid  of  railroad,  issued  by  city  council,  not  in- 
valid in  hands  of  bona  fide  holders,  because  majority  of  votes  at  bond  elec- 
tion opposed  the  issue;  Commissioners  of  Roads  &  Revenue  v.  Shorter,  50 
Ga.  508,  holding  county  bound  by  bonds  issued  by  authorized  court,  where 
no  irregularity  apparent;  Black  v.  Cohen,  52  Ga.  629,  holding  city  liable 
on  bonds  in  hands  of  bona  fide  purchaser  issued  at  a  figure  smaller  than 
statute  provided ;  Mount  Vernon  v.  Hovey,  52  Ind.  567,  applying  principle 
to  donation  bonds  in  aid  of  railroad ;  Wilkinson  v.  Peru,  61  Ind.  11,  refus- 
ing to  enjoin  tax  to  pay  donation  bonds,  in  aid  of  railroad,  regular  on  their 
face;  Cutler  v.  Supervisors,  56  Miss.  123,  holding  county  estopped  from 
impeaching  bond  in  hands  of  bona  fide  holder  on  ground  that  statutory 
provision  for  semi-annual  interest  was  not  observed  in  bond ;  Belo  v.  Com- 
missioners, 76  N.  C.  495,  holding  county  estopped  by  recitals  in  bond  from 
denying  their  validity,  because  of  irregularities  in  proceedings  of  court  au- 
thorized to  issue  than;  Bond  Debt  Cases,  12^ S.  C.  275,  sustaining  validity 
of  State  bonds  in  hsnds  of  bona  fide  holder  in  spite  of  gross  fraud  by  offi- 
cials in  issuing  and  circulating  them ;  Coler  v.  Rhoda  School  Township,  etc., 
6  S.  D.  653,  63  N.  W.  162,  holding  county  estopped  by  reci;tals  in  bond  and 
by  its  acts  from  questioning  validity  of  school  bonds,  because  no  written 
petition  t(ft  bond  election  was  had  or  notice  given;  Louisville  etc.  R.  R. 
Co.  V.  Tennessee,  8  Heisk.  788,  holding  bonds  in  aid  of  railroad  not  subject 
to  attack  for  irregularity  in  proceedings  under  which  issued;  Bennington 
V.  Park,  50  Vt.  209,  holding  town  estopped  as  against  bona  fide  holder  of 
bonds  issued  in  aid  of  railroad,  recognized  by  it  for  a  long  time  from  im- 
peaching them  for  irregularities  in  issue;  Denison  v.  Columbus,  62  Fed. 
778,  holding  city  estopped  by  issuing  railroad  bonds  with  proper  recitals 
from  impeaching  them  because  conditions  of  issuSnce  not  complied  with; 
National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  785,  10  C.  C.  A.  637, 
holding  board  of  education  estopped  from  showing  that  proceeds  of  bonds 
lawfully*  issued  with  proper  recitals  were  appropriated  for  unlawful  pur- 
pose ;  8.  c,  p.  792,  10  C.  C.  A.  637,  holding  recital  in  bonds  by  board  hav- 
ing to  determine  whether  conditions  precedent  were  performed  an  estoppel 
as  to  falsity  of  recital ;  Atlantic  Trust  Co.  v.  Darlington,  63  Fed.  83,  hold- 
ing town,  issuing  bonds  according  to  assessment  under  which  it  collected 
taxes  estopped  from  impeaching  them  because  of  irregularity  of  assess- 
ment; West  Plains  Tp.  v.  Sage,  69  Fed.  946, 16  C.  C.  A.  553,  holding  muni- 
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eipal  corporation  regularly  issuing  bonds  falsely  reciting  a  lawful  purpose 
estopped  from  defeating  them  by  showing  purpose  to  have  been  unlawful; 
Chilton  V.  Gratton,  82  Fed.  878,  holding  town  estopped  by  recitals  of  bonds 
from  showing  that  requirement  that  petitioners  praying  for  bond  election 
be  freeholders  was  not  complied  with,  county  board  having  authority  to 
determine  the  question;  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed.  277, 
30  C.  C.  A.  38,  holding  municipal  corporation  estopped  from  impeaching 
bonds,  reciting  lawful  purpose,  by  showing  that  proceeds  were  unlawfully 
diverted;  Cronin  v.  Patrick  County,  4  Hughes,  529,  89  Fed.  81,  holding 
county  estopped  from  questioning  recitals  of  bonds  that  they  were  regu- 
larly issued  because  issued  by  less  than  a  majority  of  commissioners; 
Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  674,  48  L.  Ed.  1091, 
19  Sup.  Ct.  825,  holding  corporation's  guaranty  not  authorized  by  statutory 
majority,  but  executed  by  proper  officers,  valid  in  hands  of  purchaser  with- 
out notice;  Carpenter  v.  Black  Hawk  etc.  Min.  Co.,  65  N.  T.  50,  holding 
stockholder  estoppe<^  from  impeaching  bonds  because  issued  to  carry  on 
business  of  company  instead  of  as  security  for  corporation's  debts;  Whit- 
ing V.  Wellington,  10  Fed.  813,  holding  bank  estopped  from  impeaching 
for  fraud  mortgage  executed  by  bank  cashier,  acting  within  his  authority; 
Merchants'  National  Bank  v.  State  National  Bank,  10  Wall.  645,  19  L.  Ed. 
1018,  holding  baiik  estopped  from  impeaching  certificate  on  check  issued 
by  cashier  authorized  to  do  so;  Auerbach  v.  Le  Sueur  Mill  Co.,  28  Minn. 
296,  41  Am.  Rep.  287,  9  N.  W.  800,  holding  negotiable  paper  issued  by  cor- 
poration in  excess  of  authorized  indebtedness  binding  wpon  corporation; 
Spence  v.  Mobile  etc.  Ry.  Co.,  79  Ala.  587,  holding  purchasers  of  railroad 
bond  and  mortgage  entitled  to  rely  on  recitals  in  bonds  that  it  was  first 
mortgage;  Ferguson  v.  Landram,  5  Bush,  239,  96  Am.  Dec  S54,  holding 
citizens  obtaining  passage  of  statute  to  levy  tax  for  bounties  to  volunteers 
bound  thereby  so  far  as  benefited,  though  act  unconstitutional,  as  to  citi- 
zens not  petitioning  for  act;  Moore  v.  Mayor,  73  N.  T.  246,  29  Am.  Eep. 
138,  holding  city  estopped  from  denying  regularity  of  street  paving  con- 
tract, after  work  was  done,  because  of  failure  to  publish  notice;  Super- 
visors V.  Wisconsin  Cent.  R.  R.  Co.,  121  Mass.  470,  holding  statute  author- 
izing bond  issue  in  aid  of  railroads  constitutional;  Leavenworth  County  v. 
Miller,  7  Kan.  506,  12  Am.  Rep.  439,  holding  legislation  authorizing  aid  to 
railroads,  constitutional;  dissenting  opinion  in  Smith  v.  Sac  County,  11 
Wall.  150,  20  L.  Ed.  lOd,  majority  holding  holder  of  county  coupon  fraud- 
ulently issued  bound  to  show  that  he  gave  value  before  maturity ;  dissent- 
ing opinion  in  State  v.  Funding  Board,  28  La.  Ann.  257,  majority  holding 
Governor's  indorsement  of  railroad  bonds  after  conditional  obligation  on 
State  to  do  so  had  lapsed  not  binding  on  State  in  favor  of  bona  fide 
purchaser. 

Distinguished  in  Steines  v.  Franklin  County,  48  Mo.  182,  8  Am.  Rep.  93, 
holding  bonds  issued  under  statute,  authorizing  them  after  "popular  vote, 
without  vote,  void,  in  hands  of  bona  fide  purchaser ;  Lewis  v.  Commission- 
ers, 12  Kan.  209,  219,  holding  bonds  void  in  hands  of  bona  fide  holder. 
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because  issned  by  commissioners  after  election,  in  which  majority  voted 
against  authority  to  issue  bonds;  Aurora  v.  West,  22  Ind.  95,  85  Am.  DeCs 
418,  holding  bonds  in  aid  of  railroad  referring  on  their  face  to  authority 
issuing  them,  and  illegally  issued,  void ;  State  v.  Dubuclet,  23  La.  Ann.  269, 
holding  State  not  estopped  from  showing  that  auditor's  warrant  in  hands 
of  bona  fide  purchaser  was  fraudulently,  obtained  and  void ;  Hawkins  v. 
Carroll  Co.,  50  Miss.  764,  holding  taxpayers  not  estopped  from  questioning 
validity  of  bonds  noF negotiated;  Woodruff  v.  Okolona,  57  Miss.  §09,  hold- 
ing purchaser  of  town  bond  payable  in  twenty  years,  bound  by  provisions 
of  statute  authorizing  bonds  payable  in  ten  years,  and  bonds  void,  despite  s, 
recitals  of  regularity;  Rich  v.  Errol,  51  N.  H.  360,  holding  bona  fide  pur- 
chaser of  note  issued  by  town  selectmen  without  authority  not  entitled  to 
recover  without  proof  that  proceeds  came  to  use  of  town;  Lyons  v.  Cham- 
berlain, 89  N.  Y.  587,  holding  town  could  not  claim  that  railroad  subscrip- 
tion bonds  were  void,  and  at  same  time  demand  proceeds  of  the  bonds. 

Denied  in  Veeder  v.  lima,  19  Wis.  293,  21!^,  holding  town  not  estopped 
by  recitals  in  bonds  from  impeaching  them  for  invalidity. 

Railroad  aid  bonds,  validity  of,  in  hands  of  innocent  holder  for  value. 
Note,  18  Am.  Rep.  263. 

Coupons.    Note,  64  Am.  Dec.  430,  436. 

Liability  of  coxmties,  mode  of  its  enforcement  and  power  of  legisla- 
ture to  modify  or  impair.    Note,  68  Am.  Dec.  899. 

Municipal  bonds  and  defenses  thereto.  Note,  98  Am.  Dec.  682,  683, 
688.  . 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1916A,  936,  971. 

Presumption  of  performance  of  eveiything  necessary  to  make  executed 
contract  acted  upon  by  corporation  a  binding  one.  Note,  7  E.  R.  0. 
870. 
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NOTES 

ONTHB 


UNITED  STATES  REPORTS. 


I  WALLACE. 


1  WalL  5-16,  17  L.  Ed.  616,  OB088  v.  DE  VAIJJ5. 

Allen  may  take  by  deed  or  demise  and  hold  against  anyone  but  tbe  sovereign 
until  offlce  found,  and  tills  rale  Is  not  affeeted  by  tbe  Bbode  Island  statute  iire- 
scilblng  conditions  upon  wbleb  aliens  may  bold  against  tbe  State. 

Approved  in  Johnson  v.  Elkins,  1  App.  D.  C.  442,  holding  act  of  Congress 
prohibiting  aliens  from  holding  land  applies  only  to  titles  acquired  after 
passage  of  act;  Lonisville  Property  Co.  v.  Nashville,  114  Tenn.  221,  84 
S.  W.  812,  failure  of  foreign  corporation  to  file  articles  of  incorporation  as 
provided  by  statute  is  no  bar  to  recovery  for  damages  to  property  from 
change  of  street  grade;  Abrams  v.  State,  45  Wash.  340,  122  Am.  St.  Ben. 
914,  13  Ann.  Gag.  527,  9  L.  B.  A.  (N.  8.)  186,  88  Pac.  330,  holding  where^ 
owner  of  realty  conveys  his  title  to  alien,  he  cannot  maintain  action  to  re- 
cover it;  Osterman  v.  Baldwin,  6  WalL  122,  18  L.  Ed.  732,  holding  citizen 
of  United  States  who  was  incompetent  to  hold  land  in  Texas  before  admis- 
sion became  so  upon  admission,  no  office  having  been  previously  found; 
Billings  V.  Aspen  Mining  etc.  Co.,  51  Fed.  342,  2  C.  C.  A.  252,  holding  alien 
may  sue  to  cancel  deed  made  by  him  to  third  person;  Bogan  v.  Edinburgh 
etc.  Mortgage  Co.,  63  Fed.  197, 198, 11  C.  C.  A.  128,  holding  where  alien  has 
entered  on  public  land  and  certificate  has  been  issued,  he  cannot,  after 
naturalization,  be  dispossessed;  Quigley  v.  Birdseye,  11  Mont.  446,  28  Pac. 
743,  holding  alien  may  acquire  and  hold  title  to  ditch  and  water  right  until 
office  found ;  Lenehan  v.  Spaulding,  67  Vt.  122,  defendant,  in  suit  by  alien's 
heir,  cannot  set  up  alienage  of  intestate;  Fritts  v.  Palmer,  132  U.  S.  293, 
33  L.  Ed.  321, 10  Sup.  Ct.  96,  Wunderle  v.  Wunderle,  144  111.  64, 19  L.  E.  A. 
88,  33  N.  E.  200,  and  Oregon  Mortgage  Co.  v.  Carstens,  16  Wash.  170,  86 
Ii.  B.  A.  843,  47  Pac.  423,  all  arguendo. 

Distinguished  in  Wulf  v.  Manuel,  9  Mont.  284,  23  Pac.  725,  under  act  of 
Congress  relating  to  mineral  lands. 

V-*«  (705) 
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Cross-bill  is  an  atudllaTy  bill,  dependent  upon  tlie  original  emit,  and  can 
touch  only  matters  therein  inYolyed. 

Approved  in  Royal  Union  Mut.  Life  Ins.  Co.  v.  Wynn,  177  Fed.  293, 
holding  where,^  pending  suit  to  cancel  insurance  policy  on  ground  of  fraud, 
insured  died,  right  of  beneficiary  to  recover  thereon  was  proper  subject  for 
cross-bill ;  Patton  v.  Marshall,  173  Fed.  355,  356,  26  L.  E.  A.  (N.  S.)  127,  97 
C.  C.  A.  610,  holding  in  suit  for  specific  enforcement  of  contract  to  coal 
rights  in  land,  defendant  cannot  by  cross-bill  seek  to  have    controversy 
determined  which  has  no  relevancy  to  principal  suit ;  Sprague  v.  Provident 
Savings  etc.  Co.,  163  Fed.  456,  90  C.  C.  A.  71,  parties  who  are  permitted 
by  court  to  come  in  for  protection  of  their  rights  in  subject  of  litigation 
would  best  describe  themselves  as  intervening  petitioners;  Rickey  Land 
etc.  Co.  V.  Wood,  152  Fed.  23,  81  C.  C.  A.  207  holding  in  suit  to  quiet  title 
to  alleged  prior  appropriation  of  water,  cross-bill  of  codefendants,  admit- 
ting complainant's  priority  but  claiming  prior  right  as  against  codef  endant, 
was  germane  to. original  bill;  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146 
Fed.  169,  179,  in  Federal  suit  to  protect  water*  rights  against  separate  ap- 
propriators,  all  of  whom  citizens  of  different  States  from  complainant, 
court  may  entertain  cross-bill  by  any  defendant  setting  upL  priority,  irre- 
spective of  citizenship ;  Gilmore  v.  Bort,  134  Fed.  661,  662,  in  suit  for  can- 
cellation of  indemnity  bond  against  loss  by  reason  of  deposit  of  funds  in 
bank  by  indemnified's  treasurer,  where  treasurer  filed  cross-bill  alleging 
validity  of  bond  and  also  praying  release  from  liability  on  his  own  bond 
if  first  was  invalid,  treasurer  could  not  object  to  voluntary  dismissal  of 
original  bill;  Brooks  v.  Laurent,  98  Fed.  652,  39  C.  C.  A.  201,  holding  where 
Circuit  Court  has  jurisdiction  of  suit  against  an  alien  assignee  it  has  juris- 
diction of  cross-bill  by  defendant  though  his  assignor  is  citizen  of  same 
State  as  complainant;  Blythe  Co.  v.  Banker's  Inv.  Co.,  147  Cal.  92,  93,  81 
Pac.  285,  decree  rendered  pro  confesso  on  cross-bill  may  be  vacated  on  mo- 
tion after  adjournment  of  term;  Joyce  v.  Growrey,  154  Mo.  266,  55  S.  W. 
470,  holding  one  defendant  cannot  inject  into  plaintiff's  suit  an  independent 
suit  against  codef  endant  not  necessary  to  defense;  Armstrong  v.  Mayer, 
69  Neb.  194,  195,  95  N.  W.  53,  where,  pending  proceedings  for  possession 
of  defendant's  building  occupied  by  plaintiff,  latter  sought  to  enjoin  writ 
of  restitution  until  review  of  judgment  in  unlawful  detainer  and  to  enjoin 
action  until  pending  cause  determined,  cross-bill  for  damages  for  prose- 
cuting vexatious  appeals  not  maintainable;  Spies  v.  Arvondale  etc.  B.  Co., 
60  W.  Va.  394,  55  S.  E.  466,  holding  where  original  bill  is  dismissed,  cix>ss- 
bill  goes  with  it ;  Rubber  Co.  v.  Goodyear,  9  Wall.  809,  19  L.  Ed,  589,  hold- 
ing, in  suit  for  infringement  of  patent,  defendant  cannot  set  up  by  cross- 
bill a  judgment  in  another  suit  against  one  complainant;  £x  parte  Railroad 
Co.,  95  U.  S.  225,  24  L.  £d.  356,  holding  decision  on  cross-bill  is  not  final 
decree  from  which  appeal  will  lie ;  Nashville  etc.  Ry.  Co.  v.  United  States, 
101  U.  S.  641,  25  L.  Ed.  1075,  holding  decree  in  favor  of  United  States  against 
railway  company  cannot  be  offset  by  claim,  in  hands  of  latter's  successor, 
which  did  not  arise  out  of  such  decree;  Donohoe  v»  Mariposa  Land  Co.,  5 
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Sawy.  172,  Fed.  Cas.  3989,  and  Schenck  v.  Peay,  Woolw.  184,  Fed.  Cas. 
12,450,  holding  filing  of  cross-bill  against  codefendant,  who  is  citizen  of 
same  State,  cannot  defeat  right  of  removal;  First  Nat.  Bank  v.  Salem 
Flour  Mills,  12  Sawy.  490,  31  Fed.  583,  holding  prior  mortgagee  is  proper 
party  to  bill  to  foreclose  mortgage,  and  may  file  cross-bill  to  have  lien  of 
his  mortgage  enforced  first;  Weaver  v.  Alter,  3  Woods,  154,  Fed.  Cas. 
17,308,  holding  defendant  cannot  file  cross-bill  against  codefendant  em- 
bracing matters  of  account,  in  which  complainant  has  no  interest ;  Vanner-' 
^on  V.  Leverett,  31  Fed.  377,  holding  codefendants  cannot  litigate  disputes 
inter  sese  by  cross-bill ;  Southwestern  Transp.  Co.  v.  Pittsbui^  Coal  Co.,  42 
Fed.  921,  holding  in  suit  for  salvage  by  crew  and  owner  of  tug,  counter- 
claim alleging  that  tug  contributed  to  original  peril  is  not  proper  subject 
for  cross-libel;  Johnson  etc.  Signal  Co.  v.  Union  etc.  Signal  Co.,  43  Fed. 
331,  holding  in  suit  for  infringement  of  patent,  defendant  cannot  by  cross- 
bill claim  protection  for  trademark;  Stonemetz  Printers*  Machinery  Co.  v. 
Brown  Folding  Mach.  Co.,  46  Fed.  852,  holding  in  such  suit  defendant  can- 
not file  cross-bill  setting  up  infringement  of  his  patent  by  complainant; 
Mexican  Ore  Co.  v.  Mexican  etc.  Mining  Co.,  47  Fed.  356,  holding  cross-bill 
cannot  introduce  new  parties;  Fidelity  Trust  etc.  Co.  v.  Mobile  St.  Ry. 
Co.,  53  Fed.  852,  petition  to  recover  for  maladministration  of  trust  cannot 
be  filed  as  cross-bill  to  suit  to  foreclose  tmst  deed;  Industrial  ete.  Ghiar- 
anty  Co.  v.  Electrical  Supply  Co.,  58  Fed.  742,  7  CCA.  471,  dismissing 
bill  which  introduced  new  controversy;  Stuart  v.  Hayden,  72  Fed.  410,  18 
C.  C  A.  618,  and  Dickerman  v.  Northern  Trust  Co.,  80  Fed.  458,  25  C  C  A. 
549,  both  holding  in  suit  to  recover  on  stock,  defendant  cannot  file  cross- 
bill to  rescind  transfer  on  ground  of  fraud;  Goff  v.  Kelly,  74  Fed.  330,. 
holding  creditor  whose  claim  has  not  been  reduced  to  judgment  cannot 
intervene  and  file  cross-bill  in  suit  between  another  person  and  assignee 
to  establish  partnership  in  part  of  assigned  property ;  Barnard  v.  Hartford 
etc.  R.  Co.,  2  Fed.  Cas.  836,  holding,  where  cross-bill  sets  up  additional  facts 
but  does  not  introduce  distinct  and  separate  questions,  dismissal  of  original 
bill  does  not  dismiss  cross-bill ;  Randolph  v.  Robinson,  20  Fed.  Cas.  262,  hold- 
ing defendant  in  suit  for  infringement  of  patent  cannot  file  cross-bill  seek- 
ing to  set  aside  fraudulent  transfer  oi  property;  Ledwith  v.  Jacksonville, 
32  Fla.  14, 13  South.  458,  holding,  where  complainant  has  been  given  decree 
relying  on  city  ordinance,  defendant  cannot  file  cross-bill  relying  on  sub- 
sequent repeal  of  such  ordinance;  Hunter  v.  McLaughlin,  43  Ind.  50,  and 
Standley  ▼.  Northwestern  Ins.  Co.,  95  Ind.  261,  both  holding  in  action  on 
one  contract  cross-complaint  cannot  be  filed  based  on  another;  Chappell  v. 
Chappell,  86  Md.  545,  39  Atl.  989,  holding  filing  of  cross-bill  against  party 
who  is  nonresident  cannot  give  right  of  removal ;  McGuire  v.  Circuit  Judge, 
69  Mich.  596,  37  N.  W.  569,  where  bill  is  filed  by  person  in  possession  of 
land  for  equitable  relief,  cross-bill  will  not  lie  to  obtain  possession ;  Gilmer 
V.  Felhour,  45  Miss.  631,  where  relief  asked  in  original  bill  is  equitable, 
cross-bill  cannot  set  up  legal  defense;  Kirkpatrick  v.  Corning,  39  N.  J.  Eq. 
141,  and  Krueger  v.  Ferry,  41  N.  J.  Eq.  436,  5  Atl.  455,  both  denying  leave 
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to  file  cross-bill  not  stating  matters  of  defense ;  Allen  v.  Fury,  53  N.  J.  Eq. 
36,  30  Atl.  551,  holding,  in  suit  to  cancel  stock,  defendant  cannot  file  biU 
alleging  depreciation  in  value  of  stock  was  fault  of  complainant;  Comfort 
V.  McTeer,  7  Lea,  662,  in  suit  for  recovery  for  overdrafts,  defendant  cannot 
file  bill  alleging  conversion  of  bonds;  McMullen  v.  Eagan,  21  W.  Va.  247, 
taxpayer  cannot  set  off  sherifTs  personal  indebtedness  to  him  against  taxes 
due  State ;  Neal  v.  Foster,  13  Sawy.  240,  34  Fed.  498,  Bound  v.  South  Caro- 
lina Ry.  Co.,  47  Fed.  33,  Springfield  Milling  Co.  v.  Barnard  &  Leas  Mfg.  Co., 
81  Fed.  263,  264,  26  C.  C.  A.  389,  Ray  v.  Home  etc.  Agency  Co.,  106  Ga,  496, 
32  S.  E.  605,  Kemp  v.  Mitchell,  36  Ind.  256,  dissenting  opinion  in  Summers 
v.  Hutson,  48  Ind.  233,  and  Commissioners  v.  Lafayette  etc.  R.  R.  Co.,  50 
Ind.  102,  all  arguendo. 

Distinguished  in  Koch  v.  Sumner,  145  Mich.  361,  116  Azo.  St.  Rep.  302, 
9  Ann.  Caa.  225,  108  N.  W.  727,  holding  under  mechanic's  lien  law  of 
Michigan,  defendant  in  suit  to  enforce  lien  may  maintain  cross-bill  to 
recover  damages  for  failure  to  construct  building  according  to  contract; 
Blythe  v.  Hinckley,  84  Fed.  235,  and  Carroll  v.  Taylor,  102  Tenn.  451,  52 
S.  W.  139,  both  holding  if  complete  and  final  determination  of  suit  may  be 
had  upon  cross-bill,  final  decree  may  be  entered  thereon. 

Eqnitsr  may  Interfere  to  protect  fntore  rigbts  if  tlie  expectant  partUe  tie 
represented  in  court  by  trustees  or  ezecntoxiB. 

Approved  in  Diggs  v.  Fidelity  etc.  Co.,  112  Md.  63,  20  Ann.  Oas.  1274, 
75  Atl.  518,  holding  where  trustee  of  express  trusts  is  in  doubt,  he  may 
apply  to  court  of  equity  for  construction  of  trust  instrument ;  Mc Arthur  v. 
Scott,  113  U.  S.  402,  28  L.  Ed.  1085,  5  Sup.  Ct.  673,  holding  equity  may 
interfere  to  protect  rights  of  possible  heirs  in  estate  in  hands  of  trustee. 

Equity  cannot  decree  in  thesl,  as  to  the  f ntnre  rights  of  parties  not  before 
the  court  or  in  esse. 

Approved  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  762,  dismissing  bill  to 
enjoin  postmaster  from  refusing  to  admit  magazine  at  second-class  rates, 
where  pending  suit  Postofiice  Department  granted  new  permit;  Howell  v. 
Wilson,  137  Ga.  719,  74  S.  E.  259,  applying  rule  in  suit  to  quiet  title;  May 
v.  May,  167  U.  S.  323,  42  L.  Ed.  185,  17  Sup.  Ct.  829,  refusing,  in  suit  for 
removal  of  trustee,  to  determine  question  as  to  who  shall  take  estate  after 
death  of  cestuis  que  trust ;  Taylor  v.  Fisk,  94  Fed.  243,  holding  equity  can- 
not entertain  suit  to  determine  validity  of  limitation  over  in  deed  after 
death  of  grantee  while  grantee  is  alive ;  Bowditch  v.  Soltyk,  99  Mass.  139, 
refusing  to  determine  testator's  right  to  dispose  of  property  by  will  in  case 
where  question  not  material;  Gordon  v.  Green,  113  Mass.  260,  refusing  to 
allow  removal  to  Federal  court  in  order  to  protect  rights  of  nonresidents 
not  parties  to  suit. 

Distinguished  in  Davis  v.  Wakelee,  156  U.  S.  686,  89  L.  Ed.  583,  16  Sup. 
Ct.  557,  holding  party  may  be  enjoined  from  setting  up  a  threatened  de- 
fense in  future  action  at  law. 
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When  equity  will  entertain  jurisdiction  to  constrae  a  will.    Note,  ^20 
Am.  St  Rep.  92. 

Divestiture  of  estates  of  persons  not  in  being.    Note,  8  L.  R.  A.  (N.  S.) 
50,64. 

Necessity  for  judicial  proceeding  to  effect  escheat.    Note,  15  L.  R.  A. 
(N.  S.)  381. 

Miscellaneous.  Cited  in  Freedman's  Savings  etc.  Co.  v.  Dodge,  3  McAr. 
(D.  C.)  534,  holding  court  could  upon  sale  under  decree  of  foreclosure  of 
mortgage,  where  deficiency  exists,  allow  personal  judgment  for  such  de- 
ficiency; Seckel  v.  Backhaus,  7  Biss.  356,  Fed.  Cas.  12,599,  application 
doubtful;  Blythe  Co.  v.  Blythe,  172  U.  S.  644,  43  L.  Ed.  1183,  19  Sup.  Ct. 
873,  dismissing  case  for  want  of  jurisdiction.  y 

1  Wall.  16-22,  17  L.  Ed.  555,  WSIQHT  v.  ELLISOK. 

Power  of  attorney  given  in  general  terms  is  to  be  restricted  by  the  evident 
Intention  of  the  parties  thereto.  Accordingly  a  power  to  prosecute  a  claim 
was  confined,  under  the  circumstances,  to  the  Brazilian  courts,  notwithstanding 
the  generality  of  the  language. 

Approved  in  White  v.  Fergusen,  29  Ind.  App.  150,  64  N.  E.  61,  holding 
power  of  attorney  to  remonstrate  against  granting  of  license  to  "any  ap- 
plicant" for  sale  of  intoxicants  is  not  invalid  as  delegating  discretion  to 
agents. 

To  create  an  equitable  lien  on  a  fund,  there  must  be  a  distinct  appropria- 
tion of  the  fund  by  the  debtor  and  an  agreement  that  the  creditor  should  be 
paid  out  of  it. 

Approved  in  Barnes  v.  Alexander,  ^  U.  S.  120,  58  L.  Ed.  533,  34  Sup. 
Ct.  276,  holding  where  parties  were  promised,  for  consideration,  definite 
portion  of  contingent  fee  if  earned,  they  had  lien  thereon  when  received  by 
promisor  and  could  follow  and  enforce  it ;  Ingersoll  v.  Coram,  211  U.  S.  368, 
53  L.  £d.  229,  29  Sup.  Ct.  92,  holding  where  agreement  indicates  intent  to 
make  some  identified  property  security  for  legal  services,  it  creates  equitable 
lien  on  such  property;  In  re  Cotton  Mfrs.  Sales  Co.,  209  Fed.  640,  holding 
agreement  in  question  between  bankrupt  and  bank  did  not  operate  as  equi- 
table assignment  of  accounts;  Ward  v.  First  Nat.  Bank,  202  Fed.  614,  120 
C.  C.  A.  665,  holding  bank  having  claims  against  bankrupt  secured  by 
pledged  property  had  lien  thereon ;  In  re  Stiger,  202  Fed.  794,  795,  holding 
that  there  was  an  assignment  sufficient  to  constitute  an  appropriation  of 
accounts  so  as  to  create  equitable  lien  on  them  as  against  trustee  of  bank- 
rupt; In  re  Macauley,  158  Fed.  326,  holding  parol  assignment  valid  under 
law  of  Michigan;  Union  Trust  Co.  v.  Bulkeley,  150  Fed.  513,  80  C.  C.  A. 
328,  parol  assignment  of  accounts  and  bill  receivable  to  secure  indorser 
creates  valid  lien  as  against  assignor's  bankruptcy  trustee,  though  no  notice 
given  to  creditors;  In  re  Cramond,  145  Fed.  977,  assignment  to  secure  ad- 
vances to  prosecute  work  of  all  moneys  due  from  city  under  paving  contract 
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^es  equitable  lien  superior  to  lien  of  laborers  given  by  Bankruptcy  Act, 
§  64;  Woods  v.  Dickinson,  7  Mackey  (D.  C),  306,  holding  mere  agreement 
to  pay  out  of  particular  fund  is  not  sufficient,  but  there  must  be  an  appro- 
priation of  fund  pro  tanto ;  Franklin  v.  Browning,  3  Ind.  Ter.  647,  64  S.  W. 
565,  where  notes  recited  they  were  "for  value  received  for  wintering  cattle 
branded  U.  S.  cattle  wintered  by  G.  W.  Franklin  to  stand  good  for  pay- 
ment and  to  be  paid  out  of  first  shipment  of  said  cattle,"  they  created  no  equi- 
table lien  on  cattle  or  proceeds ;  Elmore  v.  Symonds,  183  Mass.  326,  67  N.  E. 
317,  holding  where  rents  accruing  from  realty  are,  pursuant  to  agreement, 
turned  over  to  creditor  of  owner  of  estate  in  payment  of  debt,  no  lien  wiU 
be  created  on  estate  or  on  rents  in  favor  of  creditor,  unless  intention  to 
create  lien  appears  frpm  agreement;  dissenting  opinion  in  San  Francisco 
Nat.  Bank  v.  Dodge,  197  U.  S.  109,  49  L.  Ed.  686,  25  Sup.  Ct.  384,  majority 
holding  national  banks  discriminated  against  by  taxing  their  shares,  under 
Cal.  Pol.  Code,  §§  3608-^610,  at  market  value  while  value  of  franchise  not 
included  in  assessment  of  State  bank?;  Trist  v.  Child,  21  Wall.  447,  22 
L.  Ed.  624,  holding  mere  personal  agreement  to  pay  another  certain  per^ 
centage  of  claim  set  up  against  government  does  not  create  lien  thereon; 
Peugh  V.  Porter,  112  U.  S.  742,  28  L.  Ed.  860,  5  Sup.  Ct.  364,  holding  in- 
strument  by  which  person  assigns  to  another  his  interest  in  claim  against 
foreign  government  is  good  in  equity,  although  made  before  claim  filed; 
Porter  v.  White,  127  U.  S.  245,  32  L.  Ed.  li6,  8   Sup.  Ct.  1223,  holding 
mere  substitution  of  person  authorized  to  act  in  prosecuting  claim  against 
foreign  government  gives  him  no  Ken  thereon;  Sullivan  v.  Portland  etc. 
R.  R.  Co.,  4  Cliff.  225,  Fed.  Cas.  13,596,  promise  to  pay  stockholders  ten 
per  cent  interest  on  stock,  unsecured  by  collateral,  does  not  create  lien; 
Dowell  V.  Cardwell,  4  Sawy.  227,  Fed.  Cas.  4039,  transfer  of  claim  against 
foreign  government  absolute  on  face,  although  provable  to  have  been  only 
for  collection,  gives  agent  lien  for  commission ;  Dillon  v.  Barnard,  1  Holmes, 
393,  Fed.  Cas.  3915,  building  road  under  contract  does  not  give  lien  on 
fund  arising  from  sale  of  bonds,  issued  for  purpose  of  building  and  equip- 
ping, unless  specified  in  contract;  The  Elmbank,  72  Fed.  615,  enforcing 
claim  under  assignment  of  salvage  money  to  be  recovered;  Badgerow  v. 
Manhattan  Trust  Co.,  74  Fed.  926,  holding  agreement  entitling  person  to 
certain  number  of  bonds  gives  no  lien  if  bonds  not  specified;  Central  Nat. 
Bank  v.  Spratlen,  7  Colo.  App.  434,  43  Pac.  1049,  order  to  pay  out  of  speci- 
fied fund  creates  lien;  Story  v.  Hull,  143  III.  512,  32  N.  E.  267,  attorney 
has  no  lien  on  judgment,  in  Illinois,  in'  absence  of  express  contract;  and 
Stewart  v.  Flowers,  44  Miss.  531,  7  Am.  Bep.  721,  is  to  same  effect,  there 
having  been  no  agreement  as  to  fees  and  attorney  having  abandoned  case 
before  judgment;  Sykes  v.  First  Nat.  Bank,  2  S.  D.  256,  49  N.  W.  1062, 
enforcing  agreement;  to  set  aside  certain  part  of  money  realized  from  claim 
as  paid ;  Lane  v.  Magdeburg,  81  Wis.  349,  51  N.  W.  564,  holding  order  by 
vendor  of  goods  to  vendee  to  send  purchase  money  to  original  vendor  is 
not  assignment  which  will  give  original  vendor  rights  as  i^ainst  receiver 
appointed  before  money  received  by  former;  Goff  v.  Kelly,  74  Fed.  331, 
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James  ▼.  Newton,  142  Mass.  377,  66  Am.  Rep.  699,  8  N.  E.  127,  and  Frost  v. 
Atwood,  73  Mich.  73,  16  Azo.  St.  Rep.  563,  41  N.  W.  98,  all  ar^endo. 

Transactions  between  attorney  and  client,  how  regarded.    Note,  36 
Azo.  St.  Rep.  415. 

Miscellaneous.  Cited  in  Cabianiss  v.  Reeo  Min.  Co.,  116  Fed.  323,  54 
C.^C.  A.  190,  to  point  that  even  in  absence  of  demnrrer  appellate  court  will 
consider  sufficiency  of  complaint ;  Childs  v.  N.  B.  Carlstein  Co.,  76  Fedl  95, 
to  point  that  equity  will  not  afford  relief  where  there  is  plain  and  ade- 
quate remedy  at  law. 

1  WaU.  23-26,  17  I..  Ed.  600,  POMEROY'S  LESSEE  ▼.  BANE  OF  INDIANA. 

Court  refused  to  abate  a  suit  against  a  bank  after  its  banking  powers  bad 
ceased  under  its  charter,  the  charter  baTing  stipulated  that  thereafter  it  should 
retain  "all  the  necessary  and  incidental  powers  to  close  up  its  business.'' 

Approved  in  White  Mountain  Paper  Co.  v.  Morse,  127  Fed.  645,  62 
C.  C.  A.  369,  holding  corporation  may  be  adjudged  bankrupt  though  State 
decree  of  dissolution  has  been  entered  in  proceedings  against  it,  where 
laws  of  State  of  its  creation  declare  that  dissolved  corporations  continue  . 
bodies  corporate  for  purposes  of  suits  and  to  wind  up  their  affairs;  Wor- 
cester Color  Co.  V.  Henry  Wood's  Sqns  Co.,  209  Mass.  Ill,  95  N.  E.  395, 
holding  suit  against  corporation  was  not  abated  by  its  dissolution ;  Sinnott 
V.  Hanan,  214  N.  Y.  459,  108  N.  E.  859,  holding  repeal  of  charter  for 
failure  to  pay  taxes  did  not  abate  suit  commenced  before  dissolution; 
Edison  Electrical  Light  Co.  v.  New  Haven  Electric  Co.,  35  Fed.  236,  holding 
consolidation  of  corporations  does  not  render  them  extinct  so  as  to  prevent 
them  from  winding  up  business;  State  v.  Port  Royal,  etc.,  Ry.  Co.,  45 
S.  C.  435,  23  S.  E.  373,  holding  act  to  rex)eal  charter  of  railway  company 
did  not  abate  suits  in  progress  for  winding  up  its  affairs;  Kelley  v.  Mis- 
sissippi etc.  R.  R.,  2  Flipp.  583,  588,  1  Fed.  565,  569,  arguendo. 

Distinguished  in  dissenting  opinion  in  State  v.  Port  Royal  etc.  Ry.  Co.^ 
45  S.  C.  456,  23  S.  E.  380,  majority  holding  act  to  repeal  charter  of  railway 
company  did  not  abate  suits  in  progress  for  winding  up  its  affairs. 

Period  of  corporate  existence.    Note,  33  L.  R.  A.  580. 

1  Waa  25-43,  17  I..  Ed.  604,  OI.EABWATEB  V.  MEBEDITH. 

Demurrer  reaches  bdck  through  all  the  pleadings  and  attaches  to  the  first 
pleading  which  is  defective  in  substance,  and  the  court  is  bound  to  give  judg- 
ment against  the  party  committing  the  fault. 

Approved  in  Zirkle  v.  Jones,  129  Ala.  450,  29  South.  683,  holding  where 
several  special  pleas  are  interposed,  one  of  which  is  complete  defense,  and 
demurrer  to  replication  is  sustained  and  plaintiff  refuses  to  plead,  further 
judgment  for  defendant  will  be  sustained;  Morton  v.  Kirk,  79  Fed.  291, 
and  Wyoming  Co.  v.  Bardwell,  84  Pa.  St.  106,  both  applying  rule,  although 
demurrer  itself  irregular  in  form. 
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^» 
Distin^shed  in  Aurora  City  ▼.  West,  7  Wall.  93,  19  L.  Ed.  46,  holding 
rule  inapplicable  to  errors  of  form  only. 

Oorporations  cannot  consolidate  without  express  leglslatlYO  consent. 
Approved  in  Jones  v.  Missouri-Edison  El.  Co.,  135  Fe4.  156,  consolida- 
tion of  corporations  under  Rev.  Stats.  Mo.  1899,  §  1334,  not  invalidated  by 
fact  that  one  of  constituent  companies  was  itself  created  by  prior  con- 
solidation; American  Trust  Co.  v.  Minnesota  etc.  R.  R.  Co.,  157  III.  6i51, 
42  N.  E.  156;  State  ex  rel.  v.  Garroutte,  67  Mo.  462,  People  v.  North  River 
Sugar  Refining  Co.,  121  N.  Y.  623,  18  Am.  St.  Rep.  870,  9  L.  R.  A.  44,  24 
JT.  E.  840,  and  People  v.  New  York  etc.  R.  R.  Co.,  129  N.  Y.  482, 15  L.  B.  A. 
88,  29  N.  E.  961,  all  following  rule. 

Right  of  corporation  to  consolidate  in  absence  of  legislative  authority. 
Note,  Ann.  Gas.  1913A,  1192. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  370,  371,  381, 
389. 

Effect  of  consolidation  of  corporations  is  to  dissolve  the  old. corporations 
and  create  a  new  one  with  property,  liabilities  and  stocUiolclers  derived  ftom 
those  passing  out  of  existence. 

Approved  in  Wasley  v.  Chicago  etiJ.  Ry.  Co.,  147  Fed.  614,  where  corpo- 
ration formed  by  consolidation  of  Illinois  and  Iowa  corporations  con- 
solidated with  Iowa  corporation,  it  became  corporation  of  either  State 
for  purpose  of  Federal  jurisdiction;  New  York  etc.  Co.  v.  Louisville  etc. 
R.  R.  Co.,  102  Fed.  394,  applying  principle  in  suit  to  apportion  preferen- 
tial debts  of  constituent  railroads;  Ramsey  v.  Hicks,  44  Ind.  App.  511,  87 
N.  E.  1099,  holding  attempted  merger  between  two  churches  was  ineffective 
to  transfer  property  of  one  church  to  other  and  divert  rights  of  members 
of  church  whose  property  was  to  be  transferred;  Gladding  v.  Saint  Mat- 
thew's Church,  25  R.  I.  635,  105  Am.  St.  Rep.  904,  65  L.  R.  A.  225,  57  Atl. 
863,  where  testatrix  bequeathed  property  to  deaf-mute  church,  which, 
before  her  death,  consolidated  with  another,  and  department  of  consoli- 
dated corporation  carried  on  work  with  deaf  mutes,  later  codicil  making 
no  reference  to  bequest  did  not  substitute  department  for  original  legatee; 
Shields  v.  Ohio,  95  U.  S.  324,  24  L.  Ed.  359.  and  Atlantic  &  Gulf  R.  R.  Co. 
V.  Georgia,  98  U.  S.  363,  25  L.  Ed.  187,  holding  all  franchises  of  old  cor- 
porations pass  to  new  one  upon  consolidation ;  Pullman 's  Palace  Car  Co.  v. 
Missouri  Pac.  Ry.  Co.,  115  U.  S.  594,  29  L.  Ed.  501,  6  Sup.  Ct.  197,  holding 
agreement  by  old  corj>oration  to  haul  cars  over  its  lines  does  not  apply  to 
all  lines  included  in  subsequent  consolidation;  Ridgway  Township  v.  Qris- 
wold,  1  McCrary,  153,  Fed.  Cas.  11,819,  refusing  to  entertain  bill  brought 
by  stockholder,  after  consolidation,  which  assumes  existence  of  old  cor- 
poration; Nugent  V.  Putnam  Co.,  3  Biss.  Ill,  114,  Fed.  Cas.  10,377,  and 
Harshman  v.  Bates,  3  Dill.  159,  161,  Fed.  Cas.  6148,  holding  consolidation 
rendered  invalid,  bonds  subsequently  issued  in  aid  of  original  corporation; 
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State  V.  Commissioners,  10  Kan.  577,  to  same  effect ;  Meyer  v.  Johnston,  53 
Ala.  320,  and  s.  c,  64  Ala.  651,  holding  old  corporations  dissolved  and  new 
corporation  took  added  powers  contemplated  by  act  of  consolidation;  St. 
Louis  etc.  Ry.  Co.  v.  Ben-y,  41  Ark.  518,  State  v.  Atlantic  etc.  R.  R.,  60  Ga. 
274,  and  State  ex  rel.  v.  Keokuk  etc.  Ry.  Co.,  99  Mo.  41,  6  L.  R.  A.  225, 
12  S.  W.  292,  all  holding  exemption  from  taxation  does  not  pass  to  new 
corporation  unless  expressly  pro^dded  by  legislature ;  Angier  v.  East  Ten- 
nessee etc.  R.  R.  Co.,  74  G a.  638,  holding  foreign  corporation  purchasing 
corporation  under  power  given  by  laws  of  latter 's  domicile  becomes  domes- 
tic corporation;  Board  of  Admn.  of  Charity  Hospital  v.  New  Orleans  Gas- 
light Co.,  40  La.  Ann.  386,  4  South.  435,  consolidation  of  gas  companies 
carried  with  it  obligation  imposed  by  legislature  on  old  company  to  furnish 
gas  free  to  Chaiity  Hospital ;  State  v.  Maine  Central  R.  R.  Co.,  66  Me.  500, 
holding  new  corporation  takes  only  privileges,  powers  and  immunities  pos^ 
sessed  by  the  old  corporation  having  the  fewest ;  Adams  v.  Tazoo,  etc.  R.  R. 
Co.,  (Miss.),  24  South.  203,  204,  212,  and  Jones  v.  Concord  etc.  R.  R.  Co.,  67 
N.  H.  130,  38  Atl.  121,  stockholders  in  old  corporations  are  entitled  to  one 
vote  in  new  corporation  for  each  share  of  stock  held  by  them;  Atchison 
etc.  R.  R.  Co.  V.  Fletcher,  35  Kan.  250,  10  Pac.  606,  State  Treasurer  v. 
Auditor-General,  46  Mich.  233,  9  N.  W.  262,  and  Boston  etc.  R.  R.  Co.  v. 
New  York  etc.  R.  R.  Co.,  13  R.  I.  274,  all  arguendo. 

Criticised  and  declared  to  be  dictum  in  Central  R.  R.  etc.  Co.  v.  Georgia, 
92  U.^S.  671,  23  L.  Ed.  760. 

Distinguished  in  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  789,  construing 
agreement  as  merger  and  not  consolidation  of  corporations;  Jones  v. 
Missouri-Edison  Elec.  Co.,  144  Fed.  775,  75  C.  C.  A.  631,  upholding  minor- 
ity stockholder's  right  to  avoid  contract  of  consolidation  for  fraud. 

Stockholders'  liability  on  subscription,  how  affected  by  amendment  of 
"*      charter.    Note,  40  Am.  Dec.  359. 

Corporations.    Note,  103  Am.  St.  Bep.  550. 

To  work  a  diflsolutlon  of  a  subscriber's  contract,  the  change  in  tbe  character 
of  tlie  corporation  must  be  fundamentaL  A  new  and  different  business  must  be 
added  to  the  undertaking. 

Approved  in  Brown  v.  Morton,  7  N.  J.  L.  29,  58  Atl.  96,  provision  in  in- 
corporation certificate  that  stockholders  Appearing  as  such  on  books  shall 
be  liable  for  unpaid  subscriptions  or  assessments  binds  one  becoming  stock- 
holder after  organization  and  who  at  time  of  assessment  had  sold  stock  but 
had  not  surrendered  certificate;  Sprigg  v.  Western  Tel.  Co.,  46  Md.  78, 
holding  dissenting  stockholder  cannot  enjoin  reorganization  of  corporation, 
object  of  which  is  to  secure  powers  auxiliary  to  original  object;  Mower  v. 
Staples,  32  Minn.  286,  20  N.  W.  226,  increasing  number  of  directors  is  not 
fundamental  alteration  of  corporation;  Norwicli  Lock  Mfg.  Co.  v.  Hocka- 
day,  89  Va.  564,  16  S.  E.  880,  adding  new  business  and  changing  place  of 
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business  releases  subscriber;  Greenbrier  Ind.  Ezpn«  v.  Rodes,  37  W.  Va. 
743,  17  S.  E.  307,  arguendo.      ,  "" 

Distinguished  in  Mayfield  v.  Alton  Ry."etc.  Co.,  198  lU.  535,  65  N.  E.  102, 
holding  consolidation  of  corporation  with  another  of  same  kind  engaged 
in  same  general  business  does  not  give  dissenting  stockholder  right  to  de- 
mand of  consolidated  company  cash  for  his  stock. 

Effect  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Bep. 
621. 

Consolidation  of  corporations.    Note,  79  Am.  Dec.  422,  424. 

Majority  stockliolders  In  a  corporation  cannot  compel  a  diBsentlng  stodt- 
holder  to  accede  to  a  consolidation  with  another  corporation  and  transfer  his 
interest  against  his  wish. 

Approved  in  Jackson  Co.  v.  Gardiner  Inv.  Co.,  200  Fed.  116, 118  C.  C.  A. 
287,  holding  minority  stockholders  could  restrain  consolidation  with  an- 
other corporation  unless  they  were  paid  intrinsic  value  of  their  stock; 
Ferry  v.  Latrobe  Steel  Co.,  155  Fed.  171,  holding  where  property  of  cor- 
poration is  sold  and  greater  part  of  assets  distributed  among  stockholders, 
corporation  has  no  power  to  invest  cash  in  stock  in  another  corporation 
over  objection  of  stockholder;  Spencer  v.  Seaboard  Air  Line  Ry.  Co.,  137 
N.  C.  120,  49  S.  E.  101,  Priv.  Law  1901,  p.  463,  c.  168,  empowering  majority 
of  railroad  stockholders  to  consolidate  with  other  corporations  is  exercise 
of  power  of  eminent  domain ;  Ervin  v.  Oregon  R.  R.  &  Nav.  Co.,  23  Blfitchf. 
525,  27  Fed.  631,  holding,  where  majority  stockholders  have  dissolved  cor- 
poration and  formed  new  one,  minority  have  equitable  lien  on  property  of 
old  corporation ;  Craig  Silver  Co.  v.  Smith,  163  Mass.  266,  39  N.  E.  1118, 
dissenting  stockholder  cannot  be  forced  to  accede  to  purchase  of  stock  in 
other  corporation;  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  26,. 36  AtL  523, 
and  Black  v.  Delaware  etc.  Canal  Co.,  24  N.  J.  Eq.  464,  nor  to  leas^of 
property  to  foreign  corjwration ;  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich.  114, 
17  L.  B.  A.  418,  53  N.  W.  223,  holding  minority  stockholder  may  maintain 
bill  to  wind  up  affairs  of  corporation  because  of  abuse  of  powers  by  direc- 
tors; Mount  Vernon  v.  Hovey,  52  Ind.  569,  and  State  v.  Commissioners,  10 
Kan.  581,/arguendo. 

Distinguished  in  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  776,  75 
C.  C.  A.  631,  upholding  minority  stockholder's  right  to  avoid  consolidation 
of  corporations  affected  by  fraud;  Nugent  v.  Supervisors,  19  Wall.  253, 
22  L.  Ed.  90,  holding  subscriber  to  stock  not  released  by  consolidation  con- 
templated by  charter  and  general  laws;  Mowrey  v.  Indianapolis  etc  R.  R. 
Co.,  4  Biss.  84,  Fed.  Cas.  8981,  and  Thomas  v.  County  of  Scotland,  3  Dill. 
11,  Fed.  Cas.  13,909,  where  laws  at  time  of  subscription  authorized  con- 
solidation and  contract  of  subscriber  held  to  contemplate  such  laws; 
Venner  v.  Atchison  etc.  R.  R.  Co.,  28  Fed.  587,  holding  stockholder  who 
has  received  benefit  of  consolidation  is  estopped  from  asserting  its 
illegality. 
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Acceptance  of  l^islative  amendments  to  corporate  charters.    Note,  53 

Am.  Dec.  462,  466.  * 

Necessity  of  assent  of  all  stockholders  to  consolidation  of  corporations. 

Note,  19  Ann.  Gas.  1267. 
Condemnation  of  shares  of  minority  stockholders.    Note,  1  L.  R.  A. 

(N.  S.)  607. 

Person  subscribing  to  stock  in  a  corporation  subjects  bis  interests  to  tbe 
control  and  direction  of  the  proper  officers  of  tbe  corporation  to  accomplish  the 
object  for  which  it  was  organized. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  Nickals,  119  U.  S.  304,  30  L.  Ed. 
367,^7  Slip.  Ct.  212,  holding  stockholder  is  not  entitled  to  mandamus  to 
compel  directors  to  declare  dividend ;  Rocky  Ford  Canal  etc.,  Co.  v.  Simp* 
son,  5  Colo.  App.  33,  36  Pac.  639,  arguendo. 

Stockholder  who,  although  objecting  to  consolidation,  merges  his  stock  and 
accepts  benefits  of  consolidation,  is  estopped  to  deny  that  lie  consented. 

Approved  in  dissenting  opinion  in  Germer  v.  Triple-State  Natural  Gas 
etc.  Co.,  60  W^  Va.  177,  54  S.  E.  523,  majority  holding  under  statutes  of 
"West  Virginia  upon  afi&rmative  vote  of  sixty  per  cent  of  stock  of  corpora- 
tion, its  property  may  be  transferred  and  stock  in  joint  stock  company 
accepted  in  payment,  and  stockholder  participating  in  such  meeting  is 
estopped  to  deny  its -validity;  Post  v.  Beacon  etc.  Co.,  84  Fed.  375,  28 
C.  C.  A.  431,  and  s.  c,  89  Fed.  5,  32  C.  C.  A.  151,  holding  dissenting  stock- 
holder cannot  ask  for  rescission  of  subscription  in  such  case. 

Pleading  over  after  the  court  has  sustained  a  demurrer  to  a  replication 
waives  all  right  to  object  to  the  dedslon  on  the  demurrer. 

Approved  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  864,  holding 
filing  by  bankrupt  .of  .answer  to  petition  of  creditors  was  waiver  of  any 
error  in  prior  order  overruling  his  demurrer;  City  of  Harper  v.  Daniels,  211 
Fed.  64, 129  C.  C.  A.  242,  holding  where  after  demurrer  overruled,  defend- 
ant answered,  judgment  would  be  reversed  for  error  in  overruling  if  peti- 
tion stated  no  cause  of  action;  Pr^scott  v.  Puget  Sound  Br.  etc.  Co.,  31 
Wash.  178,  71  Pac.  773,  holding  erroneous  ruling  sustaining  demurrer  to 
complaint  is  waived  by  amending;  Aurora  City  v.  West,  7  Wall.  92,  19 
L.  Ed.  46,  rejoinder  waives  demurrer  to  all  replications  to  which  it  replies; 
Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  8  Wall.  287,  19  L.  Ed.  353, 
Watkins  v.  United  States,  9  Wall.  762,  19  L.  Ed.  821 ,  Campbell  v.  Wilcox, 
10  Wall.  423, 19  L.  Ed.  974,  Stanton  v.  Embrey,  93  U.  S.  553,  23  L.  Ed.  984, 
Garlington  v.  Priest,  13  Fla.  563 ,  Mills  v.  Miller,  2  Neb.  309 ,  Delaware 
etc.  R.  R.  Co.  V.  Salmon,  39  N.  J.  L.  301,  23  Am.  Rep.  215,  Butterfield's 
Overland  Disp.  Co.  v.  Wedeles,  1  N.  M.  531,  and  Darracott  v.  Chesapeake 
etc.  R.  R.  Co.,  83  Va.  290,  5  Am.  St  ^p.  266,  2  S.  E.  512 ,  pleading  to 
merits  waives  demurrer  to  declaration-f  fSToung  v.  Martin,  8  Wall.  35?,  19 
L.  Ed.  4X9,  replication  to  answer  waives  right  to  object  to  decision  of 
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court  overruling  demurrer  thereto;  Campbell  v.  Haverhill,  155  U.  S.  613, 

39  L.  Ed.  2dl,  15  Sup.  Ct.  218,  holding  that  where  party  excepts  to  ruling 
of  court  as  to  competency  to  sue  for  other  parties,  but  does  not  elect  to 
stand  on  exception  and  proceeds  to  trial,  he  waives  exception;  Rosa  y. 
Missouri  etc.  Ry.  Co.,  18  Kan.  125,  and  Harris  v.  Norfolk  ^etc.  R.  R.  Co., 
88  Va.  662,  14  S.  E.  536,  both  holding  filing  of  new  petition  aft^r  demurrer 
to  original  sustained  waives  objection  to  decision. 

Plea  whlcli  alleges  that  stock  of  a  corporation  was  merged  and  consolidated 
with  the  consent  of  the  party  suing  contains  two  traversable  points,  the  fact 
of  consolidation  and  the  fact  of  consent,  which  must  be  denied  separately. 
Cited  in  Martin  v.  Bartow  Iron  Works,  35  Ga.  330,  arguendo. 

On  demurrer  to  a  plea  in  bar,  the  Judgment  for  either  party  Is  the  same 
as  it  would  have  been  on  an  issue  of  fact,  Joined  upon  the  same  pleading,  and 
found  in  favor  of  the  same  party. 

Approved  in  Board  of  County  Commrs.  v.  Cross,  12  N.  M.  76,  73  Pac. 
616,  foUowing  rule;  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  132,  51 
L.  Ed.  742,  27  Sup.  Ct.  442,  decree  rendered  on  demurrer,  dismissing  on 
merits  suit  to  establish  trust  in  certain  lands,  prevents  plaintiff's  successor 
in  interest  from  asserting  title  to  same  lands;  Miller  v.  Margerie,  170  Fed. 
714,  96  C.  C.  A.  30,  holding  decree  dismissing  suit  in  equity  on  demurrer 
cannot  be  pleaded  in  bar  of  cause  of  action  stated  in.  amended  bill  supply- 
ing omissions  of  original ;  lindsley  v.  Union  etc.  Min.  Co.,  115  Fed.  51,  52 
C.  C.  A.  640,  holding  judgment  dismissing  action  on  demurrer  on  ground 
that  complaint  does  not  state  facts  sufiicient  to  constitute  cause  of  action 
is  bar  to  subsequent  suit;  Andrews  v.  Hall,  132  Ala.  322,  31  South.  357, 
holding  so  long  as  there  is  good  plea  to  whole  action,  plaintiff  cannot  de- 
cline issue  upon  it  without  confessing  it;  Tobias  v.  Morris,  132  Ala.  268, 
31  South.  498,  holding  where  plaintiff,  on  sustaining  of  demurrers  to  cer- 
tain replications,  leaving  other  pleas  which  set  up  complete  defense  unre- 
plied  to,  refuses  to  plead  further,  judgment  will  be  referred  to  sufficient 
pleadings;  Hibberd  v.  Trask,  160  Ind.  505,  ^7  N.  E.  181,  holding  where 
after  sustaining  demurrer  to  reply  and  plaintiff  refused  to  plead  further, 
judgment  properly  rendered  for  defendant  on  pleadings ;  Board  of  Commrs. 
V.  Cross,  12  N.  M.  76,  73  Pac.  616,  holding  judgn^ent  rendered  on  sustain- 
ing gf  demurrer  to  complaint  is  res  adjudicata  between  parties;  Aurora 
City  V.  West,  7  Wall.  100,  19  L.  Ed.  48,  holding  plea  of  res  judicata  applies 
to  every  objection  urged  in  second  suit  which  was  open  to  party  in  first 
suit ;  Gould  v.  Evansville  etc.  R.  R.  Co.,  91  U.  S.  534,  23  L.  Ed.  419,  Crom- 
well V.  County  of  Sac,  94  U.  S.  364,  24  L.  Ed.  202,  and  Dixon  v.  Zadek,  59 
Tex.  531,  judgment  on  demurrer  to  declaration  or  te  material  pleading  in 
chief  is  pleadable  in  bar  to  subsequent  suit ;  Henry  v.  Ohio  River  R.  R.  Co., 

40  W.  Va.  237,  21  S.  E.  864,  holding  where  one  of  several  pleas  is  good, 
it  will  defeat  action,  although  others  are  bad;  North  Muskegon  v.  Clark, 
62  Fed.  697,  10  C.  C.  A.  591,  Kern  v.  Saul,  14  Ind.  App.  74,  42  N .  E.  496, 
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State  V.  Peck,  60  Me.  501,  and  Morris  v.  Lyon,  84  Va.  335,  4  S.  E.  736,  all 
arguendo. 

Miscellaneous.  Cited  in  Baltimore  etc.  R.  R.  Co.  v.  Harris,  12  Wall.  84, 
20  L.  ISd.  859,  to  point  that  plea  in  bar  waives  right  to  plead  in  abatement ; 
Brown  v^Kirkbride,  19  Kan.  592,  to  point  that  judgment  of  dismissal  on 
sustaining  general  demurrer  is  judgment  od  merits  and  bar  to  subsequent 
suit. 

1  WaU.  43-53,  17  L.  Ed.  609,  THE  COMMANDEBr.IN-OHIEF. 

Owner  of  yesflel  injured  In  coUlslon  may  prosecute  claim  for  loss  of  cargo, 
and  in  racli  caae  reference  to  ascertain  damages  will  include  damage  to  cargo 
as  well  as  to  yessel. 

Approved  in  Erie  &  Western  Transp.  Co.  v.  Chicago,  178  Fed.  50,  101 
C.  C.  A.  170,  holding  rule  not  affected  by  Harter  Act  of  February  13,  1893, 
which  changes  measure  of  liability  under  conditions  named;  The  S.  S. 
Russia,  3  Ben.  479,  Fed.  Cas.  12,168,  and  The  Metis,  5  Ben.  206,  Fed.  Cas. 
9500,  both  following  rule ;  Hardman  v.  Brett,  37  Fed.  805,  2  L.  B.  A.  175, 
arguendo. 

Conmion  carriers  are  liable  for  the  safe  custody,  due  transport  and  right 
deUvery  of  goods  intrust^  to  them. 

Approved  in  The  Queen  of  the  Pacific,  75  Fed.  78,  holding  carrier  prima 
facie  liable;  The  Georg  Dumois,  88  Fed.  540,  holding  vessel  liable  for  de- 
terioration of  cargo  caused  by  delay ;  The  E.  A.*  Shores,  Jr.,  73  Fed.  348, 
arguendo;  note,  47  Am.  Dec.  653,  on  subject  of  vessels  as  common  carriers. 

Master  may  prosecute  a  libel  in  admiralty  for  damages  resulting  ftom  col- 
lision, as  agent  for  all  parties  concerned. 

Approved  in  The  Blackwall,  10  Wall.  11,  16  L.  Ed.  874,  ruling  similarly 
as  to  libel  for  salvage ;  The  Lighter  Una,  5  Ben.  199,  Fed.  Cas.  14,331,  hold- 
ing, where  vessel  is  foreign,  owner  is  presumed  to  be  absent;  The  City  of 
New  York,  25  Fed.  153,  where  master  has  so  prosecuted  in  rem  as  agent 
for  owner  of  cargo,  insurer  of  cargo  who  has  paid  loss  cannot  sue  in  per- 
sonam; Disney  v.  Furness  etc.  Co.,  79  Fed.  814,  master  may  sue  on  con- 
tract of  affreightment. 

Sxceptions  to  tlie  report  of  a  commissioner  In  admiralty  should  specify  the 
groimds  therefor. 

Approved  in  The  Thomas  N.  Parsons,  129  Fed.  972,  and  The  John  H. 
Starin,  116  Fed.  434,  both  following  rule;  In  re  Davidson  S.  S.  Co.,  133 
Fed.  413,  applying  principle  to  denial  in  answer  as  to  competency  of  crew 
and  seaworthiness  of  ship;  The  Waiontha,  122  Fed.  722,  holding  general 
exceptions  to  findings  of  admiralty  commissioner  containing  no  reference 
to  i)ertinent  evidence  cannot  be  considered. 

Distinguished  in  The  Paquete  Habana,  189  U.  S.  466,  47  L.  Ed.  904,  23 
Sup.  Ct.  594,  holding  exception  to  commissioner's  findings  as  to  damages 
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• 
to  be  awarded  claimants  of  vessels  unlawfully  captured  as  prize  on  ground 
that  they  were  not  warranted  by  evidence  is  sufficient  to  review  excessive- 
ness  of  damages ;  Merrit  etc.  Co.  v;  Morris  etc.  Co.,  132  Fed.  154,  155,  gen- 
eral exception  to  amount  of  findings  by  commissioner  in  admiralty  is  suffi- 
cient where  all  evidence  is  attached  to  report  of  commissioner. 

Owners  of  cargo  and  all  other  persons  affected  by  a  collision  may  Intervene 
In  a  suit  commenced  by  the  owners  of  the  vesseL 

Approved  in  The  Nonpariel,  149  Fed.  525,  carrier  by  water  of  merchan- 
dise may  sue  for  its  loss  in  behalf  of  all  parties  in  interest  though  loss  paid 
by  insurance;  The  City  of  Paris,  1  Ben.  530,  Fed.  Cas.  2766,  allowing  in- 
surers ^f  cargo  to  intervene  in  such  suit;  The  Atlas,  4  Ben.  36,  38,  Fed 
Cas.  633,  arguendo. 

Objection  because  of  misjoinder  or  nonjoinder  of  parties  In  libel  cannot  bo 
made  for  the  first  time  on  appeaL 

Approved  in  The  Flottbek,  118  Fed.  958,  55  C.  C.  A.  548,  holding  objec- 
tions to  salvage  award  to  crew  of  salving  vessel  on  ground  that  they  were 
not  made  parties  to  libels  cannot  be  first  raised  on  appeal ;  The  Ping-On,  7 
Sawy.  490, 11  Fed.  613,  where  there  was  misjoinder  of  respondents  in  cross- 
libel  ;  The  Tillie,  13  Blatchf .  516,  Fed.  Cas.  14,049,  arguendo. 

Parties  Improperly  joined  may,  on  motion,  be  stricken  oat,  and  new  parttet 
added  by  snpplemental  libel  or  petition. 

A}$proved  in  The  William  F.  McRae,  23  Fed.  559,  holding  wife  claiming 
to  be  owner  of  vessel  should  be  joined  in  libel  brought  by  husband  as  owner 
and  cannot  maintain  libel  after  suit  commenced  by  husband. 

Distinguished  in  The  Detroit,  1  Brown,  145,  Fed.  Cas.  3832,  holding  role 
does  not  authorize  substitution  of  one  sole  libelant  for  another. 

Parties  in  maritime  causes  are  required  to  answer  on  oatb,  or  solemn 
affirmation,  and  the  answer  should  be  full,  explicit  and  distinct,  to  each  separate 
article  and  allegation  of  the  llbeL 

Approved  in  The  Pere  Marquette  18,  203  Fed.  131,  132,  answer  to  peti- 
tion for  limitation  of  liability  must  state  facts  on  which  denial  is  based 
and  not  mere  general  conclusions. 

Authority  of  master  to  sell  ship.    Note,  24  B.  R.  0. 319. 

Miscellaneous.  Cited  in  Place  v.  The  City  of  Norwich,  1  Ben.  102,  Fed. 
Cas.  Il,2p2,  to  point  court  may  release  vessel  libeled  on  filing  of  stipula- 
tion sufiicient  to  protect  all  lienholders ;  The  Beaver,  8  Ben.  595,  Fed.  Cas. 
1200,  as  instance  where  commissioner's  rulings  were  examined  into  after 
report  made ;  Harris  v.  Wheeler,  8  Blatchf.  2,  Fed.  Cas.  6129,  to  point  that 
objections  to  rulings  of  commissioner  are  not  reviewable  on  appeal  unless 
taken  before  commissioner  or  court  below. 
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1  WalL  53-^,  17  L.  Ed.  544,  HUTCHINS  T.  XIKO. 

Mortgftge^s  interest  is  not  subject  to  attachment  or  setsnre  onvezecntion. 
Cited  in  Strickland  v.  Kirk,  51  Miss.  799,  arguendo. 

Mortgagee  cannot  remove  buildings  or  flztnres,  nor  can  he  subject  the 
.premises  to  any  use  but  such  as  may  furnish  the  means  of  paying  the  debt 
secured  without  impairing  the  value  of  the  estate. 

Approved  in  Goff  v.  McLain,  48  W.  Va.  448,  37  S.  E.  568,  holding  one 
purchasing  timber  severed  from  tract  during  pendency  of  suit  to  subject 
same  to  judgment  lien,  with  notice  of  such  lien,  gets  no  title  as  against 
lienor. 

Mortgagee's  interest  is  treated,  in  New  Hampshire,  as  real  estate,  only  so 
far  as  may  be  necessary  f o/  his  protection  and  to  give  him  the  full  benefit  of 
his  security;  timber  upon  the  land  is  held  only  as  part  of  the  security. 

Approved  in  Allen  v.  National  Bank,  92  Md.  516,  48  Atl.  80,  holding  act 
of  1896,  e.  120,  valid  and.  to  imjiose  tax  on  nonresident  holders  of  mortgages 
on  land  in  State ;  Steams-Roger  Mfg.  Co.  v.  Aztec  Gold  Min.  etc.  Co.,  14 
N.  M.  331,  93  Pac.  713,  holding  mortgagee  has  no  such  interest  in  land 
mortgaged  upon  which  mechanic's  lien  is  claimed  to  compel  him  to  post  no- 
tice required  under  law  of  State ;  De  Kum  v.  Multnomah  Co.,  38  Or.  260, 
63  Pac.  498,  holding  under  mortgage  tax  law  lien  of  tax  on  mortgagee's  in- 
terest in  mortgaged  premises  is  not  discharged  by  satisfaction  of  mort- 
gage; Teal  V.  Walker,  111  U.  S.  250,  28  L.  Ed.  418,  4  Sup.  Ct.  425,  holding 
mortgagee  not  entitled  to  rents  and  profits  before  foreclosure;  Waterman 
V.  Mackenzie,  138  U.  S.  259,  84  L.  Ed.  927,  11  Sup.  Ct.  336,  mortgagee  of 
patent  is  party  entitled  to  maintain  bill  for  infringement ;  Savings  &  Lioan 
Soc.  V.  Multnomah  Co.,  169  U.  S.  428,  42  L.  Ed.  805,  18  Sup.  Ct.  395,  mort- 
gagee's interest  is  realty  for  purpose  of  taxation  ^ Clark  v.  Wilson,  53  Miss. 
129,  ruling  similarly  as  to  deed  of  trust;  Scott  v.  Neely,  140  U.  S.  113,  85 
L.  Ed.  S61, 11  Sup.  Ct.  715,  and  Fair  v.  Howard,  6  Nev.  319,  both  arguendo. 

Restriction  in  equity  of  mortgagor's  rights  of  ownership.    Note,  18 
E.  B.  C.  103. 

Growing  timber  constitutes  part  of  the  realty. 
Approved  in  Owens  v.  Lewis,  46  Ind.  509, 15  Am.  Bep.  312t  and  Howe  v. 
Batchelder,  49  N.  H.  208,  both  holding  parol  contract  for  sale  of  growing 
timber  is  within  statute  of  frauds ;  Hanly  v.  Watterson,  39  W.  Va.  224,  19 
S.  £.  540,  arguendo. 

Mortgagor  can  do  nothing  to  diminish  the  value  of  the  realty;  accord^ly, 
wbere  timber  is  cut  wlthont  the  consent  of  the  mortgagee,  the  latter  may  hold 
it  as  part  of  his  security. 

Approved  in  Delano  v.  Smith,  206  Mass.  370,  30  L.  E.  A.  (N.  S.)  474,  92 
N.  E.  501,  holding  mortgagor  is  liable  to  mortgagee  for  waste;  Morgan  v. 
Gilbert,  2  Flipp.  647,  2  Fed.  838,  holding  mortgagee  may  maintain  suit 
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against  third  person  for  catting  timber  with  mortgagor's  consent,  latter 
being  insolvent ;  Steed  v.  Ejiowles,  79  Ala.  448,  and  Hamlin  v.  Parsons,  12 
Minn.  Ill,  90  Am.  Dec.  285,  both  holding  lien  of  mortgagee  not  divested  by 
removal  and  sale  of  fi^ctures;  Whitney  v.  Huntington,  34  Minn.  463,  57 
Am.  Rep.  72,  26  N.  W.  633,  mortgagee  may  maintain  trover  against* vendee 
of  timber ;  Vemer  v.  Betz,  46  N.  J.  Eq.  267, 19  Am.  St.  Rep.  391,  7  L.  R.  A. 
633,  19  Atl.  208,  may  enjoin  removal  of  buildings. 

Distinguished  in  Berthold  v.  Holman,  12  Minn.  345,  98  Am.  Dec.  236, 
holding  where  mortgagor  cut  timber  on  lands  prior  to  foreclosure,  assignee 
of  mortgagor  who  purchased  land  at  foreclosure  sale  cannot  maintain  re- 
plevin for  the  logs. 

Detention  by  mortgagee  of  cut  timber  after  tbe  mortgage  debt  has  been 
satisfied  is  a  conyersion  for  wbidi  the  mortgagor  fiiay  maintain  action. 

Approved  in  Carey  v.  Starr,  93  Tex.  515,  66  S.  W.  326,  holding  where 
debt  secured  by  vendor's  lien  was  satisfied  by  reconveyance,  vendor  could 
no  longer  sue  trespassers  for  timber  cut  thereon;  Missouri  etc.  Ry.  Co.  v. 
Starr,  22  Tex.  Civ.' 357,  55  S.  W.  395,  holding  where  railroad  ties  are  wrong- 
fully cut  from  land  without  consent  of  owner  and  sold  to  railroad  havin? 
no  knowledge  of  wrongfulness  of  taking,  owner  may  recover  from  railroad 
their  value  as  ties ;  Griswold  v.  Morse,  59  N.  H.  216,  ruling  similarly  as  to 
sale  of  mortgaged  personal  property  in  excess  of  what  is  necessary  to  sat- 
isfy debt. 

Objections  to  rulings  as  to  admissibility  of  evidence,  to  be  available  on  ap- 
peal, must  be  shown  by  the  record  to  have  been  taken  in  the  court  below  at  the 
time  the  rulings  were  made. 

Approved  in  American  Smelting  &  Refining  Co.  v.  Karapa,  173  Fed.  609, 
97  C.  C.  A.  517,  National  Bank  etc.  v.  Schufelt,  145  Fed.  610,  76  C.  C.  A. 
187,  and  Potter  v.  United  States,  122  Fed.  55,  58  C.  C.  A.  231,  all  follow- 
ing rule;  dissenting  opinion  in  Bram  v.  United  States,  168  U.  S.  571,  42 
L.  Ed.  583,  18  Sup.  Ct.  198,  majority  holding,  where  objection  is  made 
before  testimony  given,  it  is  not  necessary  to  renew  it  after  witness  has 
concluded.  ' 

Miscellaneous.  Cited  in  Mower  v.  McCarthy,  79  Va.  148,  118  Am.  St. 
Rep.  942,  7  L.  R.  A.  (N.  S.)  418,  64  Atl.  579,  holding  when  father  loaned 
son  money  to  buy  stock  of  goods,  son  orally  agreeing  father  should  be  se- 
cured by  goods  for  repayment,  agreement  constituted  common-law  mort- 
gage ;  Fletcher  v.  Chamberlin,  61  N.  H.  478,  application  not  apparent ;  Hale 
V.  Home,  21  Gratt.  122,  to  point  that  equity  of  redemption  will  pass  by 
descent  or  devise. 

1  WaU.  61-^6,  17  L.  Ed.  680,  DEEMOTT  v.  WALIiACH. 

Receipt  by  landlord  of  rent  accruing  after  breach  of  condition  in  lease 
as  waiver  of  forfeiture  for  breach.    Note,  11  Ann.  Om.  63* 
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1  WaU.  66-63,  17  L.  Bd.  G69,  BTAK  ▼.  BINDLET. 

Wheie  amount  claimed  in  a  declaration  is  inflnffldent  to  gire  Jurisdiction 
on  appeal,  but  defendant  seta  off  a  larger  amount,  as  was  permissible  by  tbe  laws 
of  the  State  where  the  Oircnit  Oonrt  was  sitting,  the  difference  between  the 
som  claimed  and  t|ie  sun  set  off  determines  the  jurisdiction;  that,  and  not  the 
snm  claimed,  is  the  amount  in  controversy. 

Approved  in  Dushane  v.  Benedict,  120  U.  S.  636,  30  L.  Ed.  810,  7  Sup. 
Ct.  697,  New  York  I.  &  P.  Co.  v.  Milbum  Gin  etc.  Co.,  35  Fed.  225,  and 
Ex  parte  Sweeney,  126  Ind.  590,  27  N.  E.  129,  all  following  rale;  Hilton 
V.  Dickinson,  108  U.  S.  173,  27  L.  Ed.  690,  2  Sup.  Ct.  429,  and  United  States 
V.  Watkinds,  7  Sawy.  90,  6  Fed.  167,  both  argniendo. 

Distinguished  in  Thompson  v.  Butler,  95  U.  S.  695,  24  L.  Ed.  541,  under 
facts. 

Amount  in  controversy  for  purpose  of  appeal  where  defendant  has 
filed  counterclaim.    Note,  Ann.  Caa.  1914At  1041. 

Boles  of  evidence  prescribed  by  the  laws  of  a  State  are  rules  of  decision 
for  the  United  States  courts  while  sitting  within  such  State. 

Approved  in  Nashua  Savings  Bank  v.  Anglo-American  Co.,  189  U.  S.  228, 
47  L.  Ed.  785,  23  Sup.  Ct.  518,  holding  copies  of  act  of  parliament  suffi- 
ciently authenticated  by  English  attorney  who  swears  they  were  issued  by 
her  Majesty's  printer;  American  Agricultural  Chemical  Co.  v.  Hogan,  213 
Fed.  420,  130  C.  C.  A.  52,  following  State  rule  that  former  testimony  of 
witness  may  be  used  to  impeach  him  without  first  calling  his  attention  to 
same ;  Bucher  v.  Cheshire  R.  R.  Co.,  125  U.  S.  583,  81  L.  Ed.  798,  8  Sup. 
Ct.  978,  adopting  State  rule  declaring  that  prohibition  against  traveling 
on  Sunday  shall  not  constitute  defense  to  action  against  carrier  for  injury. 

Distinguished  in  Chicago  &  N.  W.  Ry.  Co.  v.  Kendall,  167  Fed.  66,  16 
Ann.  Gas.  560,  93  C.  C.  A.  422,  holding  upon  question  as  to  whether  court 
has  power  to  compel  plaintiff  to  submit  to  examination  of  surgeon.  Federal 
court  is  not  bound  to  follow  State  laws  or  decisions;  Potter  v.  National 
Bank,  102  U.  S.  165,  26  L.  Ed.  112,  holding  State  law  inapplicable  where 
Federal  laws  provided  other  rules. 

Miscellaneous.  Cited  in  Horton  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C.  117, 
85  S.  E.  221,  concurring  opinion  upholdii^  action  of  lower  court  in  denying 
nonsuit. 

1  WalL  60-73,  17  L.  Ed.  514,  EX  PABTE  DXTBUQUE  ft  PAOIFIO  B.  B.  00. 

When  appellate  court  has  reversed  Judgment  of  lower  court  and  directed 
entry  of  judgment  for  appeU*!^  the  lower  court  cannot  grant  a  rule  for  a  new 
triaL    If  it  does  so,  mandamus  will  issue  to  compel  it  to  vacate  the  rule. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Wabash  R.  R.  Co.,  217  U.  S.  250, 
54  L.  Ed.  755,  30  Sup  Ct.  510,  after  Circuit  Court  had  been  directed  to 
enter  certain  decree  by  Circuit  Court  of  Appeals,  it  was  not  authorized  to 
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permit  amendment  of  petition ;  Ex  parte  First  National  Bank,  207  U.  S.  67, 
,  62  L.  Ed.  106,  28  Sup.  Ct.  23,  holding  where  Supreme  Court  of  the  United 
States  issues  single  mandate  to  Circuit  Court  of  Appeals  to  communicate 
to  District  Court,  Circuit  Court  has  no  jurisdiction  to  compel  District  Court 
to  alter  its  decree ;  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1085, 
20  Sup.  Ct.  905,  holding  question  of  recoupment  of  damages  awarded  to 
vessels  in  collision  remains  open  to  lower  court  under  decree  directing  dam- 
ages to  be  divided  between  vessels  at  fault ;  The  Steam  Dredge  A,  229  Fed. 
685,  holding  after  consent  decree  of  appellate  court,  which  was  final,  lower 
court  could  not  retry  any  questions;  American  Soda  Fountain  Co.  v.  Sam- 
ple, 136  Fed.  858,  70  C.  C.  A.  415,  applying  rule  where  Circuit  Court  decree 
upholding  patent  reversed;  Garfield  v.  United  States,  30  App.  D.  C.  187, 
holding  mandamus  will  lie  to  compel  Secretary  of  Interior  to  restore  name 
of  relator  to  roll  of  members  of  Chickasha  nation ;  Ex  parte  Mansfield,  11 
App.  D.  C.  562,  holding  where  judgment  was  reversed  and  cause  remanded 
to  allow  plaintiff  to  enter  nonsuit,  trial  court  jsould  not  allow  amendment 
of  declaration  setting  up  different  cause  of  action;  Rochester  v.  Seattle  etc. 
Ry.  Co.,  75  Wash.  561, 135  Pac.  209,  holding  order  having  been  reversed  and 
judgment  entered  in  accordance  therewith  pursuant  to  mandate,  further  ap- 
peal will  not  lie ;  King  v.  Mason,  60  W.  Va.  612,  56  S.  E.  379,  holding  after 
decree  adjudicating  right  of  plaintiff  to  redeem  land  was  remanded  and  trial 
judge  refused  to  act  as  directed  by  decree,  writ  of  mandamus  could  issue 
compelling  judge  to  act ;  Litchfield  v.  Dubuque  etc.  R.  R.  Co.,  7  Wall.  272, 
19  L.  Ed.  151,  holding,  where  Supreme  Court  has  directed  court  below  to 
enter  judgment  for  defendant  in  suit  to  recover  land,  judgment  should  be 
that  plaintiff  has  no  title,  and  not  that  defendant  has  right;  In  re  Wash- 
ington etc.  R.  R.  Co.,  140  U.  S.  96,  35  L.  Ed.  341,  11  Sup.  Ct.  674,  where 
mandate  affirming  judgment  says  nothing  about  interest,  lower  court  cannot 
allow  it ;  Gaines  v.  Rugg,  148  U.  S.  242,  243,  37  L.  Ed.  437,  13  Sup.  Ct.  616, 
617,  issuing  mandamus  to  compel  obedience  to  mandate  of  Supreme  Court 
direc|:ing  judgment  in  account;  In  re  Potts,  166  U.  S.  267,  41  L.  Ed.  995, 
17  Sup.  Ct.  521,  holding  after  mandate  directing  entry  of  decree,  lower 
court  cannot  entertain  petition  for  rehearing;  John  Hancock  Ins.  Co.  v. 
Manning,  7  Fed.  300,  refusing  to  entertain  motion  for  new  trial  after  man- 
date received  from  appellate  court ;  Kimberly  v.  Arms,  40  Fed.  552,  to  enter- 
tain bill  of  review  to  vacate  decree  entered  pursuant  to  mandate;  Dodge  v. 
Gaylord,  53  Ind.  368,  and  Henry  v.  Davis,  13  W.  Va.  253,  both  applying 
principle  in  holding  second  appeal  can  bring  up  no  matters  decided  by  first; 
Duffitt  V.  Crozier,  30  Kan.  152,  1  Pac.  70,  holding  where  mandate  directs 
reversal,  lower  court  cannot  make  new  findings  on  evidence  originally  pre- 
sented; State  V.  Superior  Court,  8  Wash.  593,  36  Pac.  443,  Supreme  Court 
may  issue  writ  of  prohibition  to  lower  court  to  prevent  interference  with 
its  mandate ;  Cady  v.  Gale,  5  W.  Va.  507,  arguendo. 

Distinguished  in  In  re  Sanford  Fork  &  Tool  Co.,  160  U.  S.  259,  40  L.  Ed. 
417,  16  Sup.  Ct.  294,  and  People  v.  Judge,  18  Colo.  501,  33  Pac.  162,  both 
denying  mandamus  where  case  is  left  open  by  mandate  of  Supreme  Court; 
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Potts  ft  Co.  ▼.  Creager,  71  Fed.  575,  holding,  after  mandate  directing  fur- 
ther proceedings,  lower  court  may  allow  amendments  to  pleadings;  Reynolds 
V.  Newaygo  Circuit  Judge,  109  mich.  405,  67  N.  W.  529,  holding,  where  re-^ 
mittitur  afi&rms  judgment  without  direction  as  to  final  disposition  of  cause, 
lower  court  may  grant  new  trial ;  Smale  v.  Mitchell,  143  U.  S.  109,  36  Ly  Ed. 
93,  12  Sup.  Ct.  356,  upholding  grant  of  new  trial  under  Illinois  statute, 
in  force  in  Federal  courts,  permitting  it. 

Miscellaneous.  Cited  in  Illinois  ex  rel.  Hunt  v.  Illinois  C.  R.  Co.,  184 
U.  S.  92,  46  L.  Ed.  447,  22  Sup.  Ct.  306,  to  point  that  on  second  appeal  court 
will  not  pass  on  matters  decided  on  first  appeal. 

1  WalL  73-77,  17  L.  Ed.  560,  OBCHABB  ▼.  HUGHES. 

It  is  no  defense  to  a  foreclosure  suit  that  part  of  the  mortgage  considera- 
tion consisted  of  bills  issued  by  a  bank  illegally  chartered,  the  bills  having  been 
current  at  the  time  they  were  taken,  and  there  being  no  allegation  that  they 
had  inroved  worthless  in  the  defendant's  hands. 

Approved  in  Booth  v.  Atlanta  Clearing  House  Assn.,  132  Ga.  104,  105, 
63  S.  E.  909,  holding  where  bank  is  enjoying  benefits  derived  from  certain 
transaction  and  has  not  offered  to  restore  clearing-house  certificates,  it  is 
not  entitled  to  rescission  of  contract  and  restoration  of  collaterals;  Scheible 
V.  Bacho,  41  Ala.  438,  where  consideration  of  mortgage  was  Confederate 
notes;  Miller  v.  Gould,  38  Ga.  472,  Sherfy  v.  Argenbright,  1  Heisk.  142, 

2  Am.  Bep.  698,  Story  v.  Dobson,  2  Heisk.  30,  Gowen  v.  Shute,  4  Baxt.  60, 
and  McLaughlin  v.  Beard,  5  W.  Va.  539,  all  to  the  same  effect  in  sustaining 
the  validity  of  various  contracts  in  which  the  consideration  was  Confederate 
notes. 

Distinguished  in  Thomburg  v.  Harris,  3  Cold.  163,  holding  note  given 
for  loan  in  Confederate  notes  void. 

Decree  directing  the  sale  of  mortgaged  premises  is  a  final  decree,  from 
which  appeal  will  lie. 

Approved  in  Thompson  v.  Dean,  7  Wall.  346,  19  L.  Ed.  95,  holding  decree 
determining  title  to  stock  and  directing  delivery  is  final,  although  it  leaves 
matters  of  account  to  be  adjusted. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  863. 

Execution  cannot  issue  for  a  balance  remaining  due  after  sale  under  f ore- 
dosure  proceedings  in  a  TTnlted  States  or  territorial  court. 

Approved  in  dissenting  opinion  in  Wells  v.  American  Mortgage  Co.  of 
Scotland,  123  Ala.  422,  26  South.  303,  majority  holding  no  notice  of  motion 
for  deficiency  judgment  on  foreclosure  is  necessary ;  Hatcher  v.  Hendrie  etc. 
Co.,  133  Fed.  272,  68  C.  C.  A.  19 ,  Winston  v.  Browning,  61  Ala.  84,  Sayre 
V.  Elyton  Land  Co.,  73  Ala.  104,  and  Ford  v.  Springer  Land  Assn.,  8  N.  M. 
65,  41  Pac.  550|  all  arguendo. 
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Referred  to  in  the  following  cases  as  having  been  abrogated  by  act  of 
Congress :  Phelps  v.  Loyhed,  1  Dill.  613,  Fed.  Cas.  11,077,  Seckel  v.  Back- 
hans,  7  Biss.  356,  Fed.  Cas.  12,599,  White  v.  Ewing,  69  Fed.  454, 16  C.  C.  A. 
296,  Betts  v.  Drew,  3  Fed.  Cas.  317,  Webber  v.  Blanc,  39  Fla.  227,  22  South. 
656,^  and  Frank  v.  Davis,  135  N.  Y.  278,  17  L.  R.  A.  307,  31  N.  E.  1101; 
Nolen  V.  Woods,   12  Lea,  616,  holds  practice  in  Tennessee  to  be  otherwise. 

Overruled  in  Hornbuckle  v.  Toombs,  18  Wall.  652,  21  L.  Ed.  967,  holding 
claims  at  law  and  in  equity  can  be  united  in  one  action  in  territorial  courts 
when  authorized  by  territorial  law. 

Distinguished  in  Mackay  v.  Randolph  Macon  Coal  Co.,  178  Fed.  884,  102 
C.  C.  A.  115,  holding  trustee  in  corporate  mortgage  securing  bonds,  who  is 
neither  owner  nor  payee  of  bonds,  cannot  maintain  action  thereon. 

'  Adoption   by  Federal  courts  of  remedies   created   by  State  statutes. 
Note,  18  L.  R.  A.  267. 

Territorial  courts  are  governed  by  tlie  practice  of  the  Court  of  Ohancery 
in  England  to  ^e  same  extent  as  the  courts  of  the  United  States. 

Approved  in  In  re  Osterhaus,  18  Fed.  Cas.  895,  896,  holding  territorial 
courts  are  "courts  of  the  United  States"  within  act  relating  to  imprison- 
ments outside  of  district  where  offense  committed. 

Distinguished  in  Clinton  v.  Englebrecht,  13  Wall.  448,  20  L.  Ed.  663, 
holding  jurors  summoned  into  territorial  courts  under  acts  of  Congress  re- 
lating solely  to  United  States  courts  are  wrongly  summoned  and  their  ver- 
dict cannot  be  sustained ;  Nickels  v.  Griffin,  1  Wash.  Ter.  387,  holding  terri- 
torial courts  not  United  States  courts  within  meaning  of  judiciary  act. 

Denied  in  Palmer  v.  Cowdrey,  2  Colo.  2,  3,  5,  following  Hornbuckle  ▼. 
Toombs,  supra,  and  holding  such  courts  subject  to  territorial  laws  regu- 
lating service  of  process;  Creighton  v.  Hershfield,  2  Mont.  388,  applying 
laws  regulating  docketing  of  decrees ;  Houtz  v.  Oisbom,  1  Utah,  175,  apply- 
ing laws  prescribing  rules  of  pleading. 

Miscellaneous.  Cited  in  Blossom  v.  Milwaukee  etc.  R.  R.  Co.,  1  WalL  667, 
17  L.  Ed.  674,  as  illustrating  that  appeal  majr  sometimes  be  allowed  from 
a  decree  supplementaiy  to  final  decree  already  appealed  from. 

1  WaU.  78-80,  17  L.  Ed.  547,  EAME8  ▼.  GODFREY. 

Patent  whlcli  claims  mechanical  powers  in  combination  is  not  infringed  by 
a  combination  which  does  not  embrace  substantially  all  its  parts.  The  use  of 
a  part  less  than  the  whole  is  no  inftingement. 

Approved  in  Stockham  v.  Duncan,  226  Fed.  743,  Stewart  patent  for  coal- 
washer  held  not  infringed  by  washers  which  omitted  settling  tank  to  cleanse 
water  for  reuse;  Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  CoT,  194  Fed. 
134,  114  C.  C.  A.  204,  Dulin  patent  for  paper-bag  machine  held  not  in- 
fringed by  machine  having  no  lower  central  gripper  and  no  equivalent  there- 
for; Electric  Protection  Co.  v.  American  Bk.  Protection  Co.,  184  Fed.  923, 
927, 107  C.  C.  A.  238,  applying  rule  to  Robinson  &  Green  patent  for  burglar- 
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alarm  for  protection  of  safes ;  Acme  Track  &  Tool  Co.  v.  Meredith,  183  Fed. 
128,  129,  105  C.  C.  A.  414,  applying  rule  to  Meredith  patent  for  vehicle 
spring";  Johnson  Fnrnace  &  Engineering  Co.  v.  Western  Furnace  Co.,  178 
Fed.  825,  102  C.  C.  A.  267,  holding  Johnson  patent  for  grate  not  infringed 
hy  Parkison  patents ;  Union  Match  Co.  v«  Diamond  Match  Co.,  162  Fed. 
166,  89  C.  C.  A.  172,  Iwlding  patent  No.  538,635  for  machine  for  boxing 
matches  not  infringed  by  Wyman  patent  No.  736,688;  Cortis  v.  American 
Street  Lamp  etc.  Co.,  145  Fed.  519,  Cortis  patent  No.  613,648,  for  illuminat- 
ing gas-lamp,  not  infringed  by  mantle-supporting  device  of  Momand  patent 
No.  781,613;  Dowagiac  Mfg.  Co.  v.  Brennan,  118  Fed.  160,  holding  Hoyt 
patent  No.  446,230  for  improvement  in  grain  drills  is  not  infringed  by  pat- 
ent No.  497,864,  which  produces  same  result  by  different  combinations ;  Nor- 
ton v.  Wheaton,  97  Fed.  643,644,  holding  Jordan  patent  No.  307,197,  for 
improvement  in  can-ending  machine,  is  npt  infringed  by  Wheaton  patents 
Nos.  477,684  and  499,949;  Gage  v.  Herring,  107  U.  S.  648,  27  L.  Ed.  604, 
2  Sup.  Ct.  826,  Rowell  v.  Lindsay,  113  U.  S.  102,  28  L.  Ed.  907,  5  Sup  Ct. 
510,  Electric  Signal  Co.  v.  Hall  Signal  Co.,  114  U.  S.  98,  29  L.  Ed.  99,  B 
Sup.  Ct.  1076,  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  292,  37  L.  Ed.  464,  13 
Sup.  Ct.  611  (affirming  38  Fed.  840),  MHler  v.  Eagle  Mfg.  Co.,  15J.  U.  S. 
208,  38  L.  Ed.  131,  14  Sup.  Ct.  319,  Saxe  v.  Hammond,  1  Holmes,  459,  Fed. 
Cas.  12,411,  Coolidge  v.  MeCoul,  2  Sawy.  576,  Fed.  Cas.  3186,  Nicholson 
Pavement  Co.  v.  Hatch,  4  Sawy.  696,  Fed.  Cas.  10,251,  Millner  v.  Schotieid, 
4  Hughes,  260,  Fed.  Cas.  9609a,  American  Nicholson  Pavement  Co.  v.  Eliza- 
beth, 1  Fed.  Cas.  711,  Crompton  v.  Belknap  Mills,  6  Fed.  Cas.  846,  s.  c,  30 
Fed.  Cas.  1065,  Hale  v.  Stimpson,  11  Fed.  Cas.  188,  Cross  v.  Livermore, 
9  Fed.  608,  Peard  v.  Johnson,  23  Fed.  509,  Westinghouse  v.  New  York  Air- 
brake Co.,  59  Fed.  607 ,  Gessner  v.  Phillips,  63  Fed.  957,  Carter  Machine  Co. 
V.  Hanes,  78  Fed.  349,  24  C.  C.  A.  128,  and  Norton  v.  Jensen,  90  Fed.-429, 
33  C.  C.  A.  141,  all  following  rule ;  Murphy  v.  Trenton  Rubber  Co.,  45  Fed. 
570,  holding  second  patent  for  substantially  the  same  combination  on  vul- 
canizing rubber,  void. 

Distinguished  in  Wallace  v.  Holmes,  9  Blatchf .  75,  Fed.  Cas.  17,100,  hold- 
ing party  who  manufactures  and  uses  several  parts  of  patented  combination 
with  understanding  that  others  shall  be  furnished  by  another  is  liable  for 
infringement ;  Waterbury  Brass  Co.  v.  Miller,  9  Blatchf.  97,  Fed.  Cas.  17,254, 
holding  where  patent  is  for  process  machine  which  produces  substantially 
the  same  result  is  an  infringement. 

1  Wall.  81-83,  17  L.  Ed.  612,  OAYLOBDS  ▼.  KELSHAW. 

Alleged  fraudulent  grantor  la  a  necessary  party  defendant  to  suit  to  set 
aside. 

Approved  in  Damold  v.  Simpson,  114  Fed.  370,  following  rule ;  Breeden 
V.  Frankfort  Marine  etc.  Ins.  Co.,  220  Mo.  414, 119  S.  W.  603,  holding  settle- 
ment of  suit  by  injured  employee  against  employer,  in  which  indemnity 
insurance  company  is  party,  is   bar   to   subsequent  suit   for  maintenance 
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against  instiraiice  company;  Walbrecht  v.  Holbroofc,  66  W.  Va.  299,  66  S.  E. 
336,  holding  in  suit  to  set  aside  fraudulent  conveyance  made  by  surety  on 
bond,  administrator  of  surety  is  necessary  party;  Chester  v.  Chester,  7 
Fed.  4,  Judson  v.  Courier  Co.,  25  Fed.  708,  Hays  v.  Humphreys,  37  Fed.  2J^, 
Bromberg  v.  Heyer,  69  Ala,  25,^arson  v.  Ross,  10  Colo.  App.  270,  50  Pae. 
731,  Purdy  v.  Gault,  19  Mo.  App.  204,  Richmond  v.  Donnell,  53  N.  J.  Eq.  34, 
30  Atl.  553,  and  First  Nat.  Bank  v.  Shuler,  153  N.  Y.  169,  60  Am.  St.  Rep. 
604, 47  N.  E.  263,  all  following  rule;  Swan  Land  etc.  Co.  v.  Fra^k,  148  U.  S. 
610,  37  L.  Ed.  580,  13  Sup.  Ct.  694,  holding  corporation  is  necessary  party 
to  suit  by  creditor  against  stockholders  to  subject  assets  distributed  to  them 
to  satisfaction  of  corporate  debt;  Consolidated  Water  Co.  v.  San  Diego,  93 
Fed.  852,  35  C.  C.  A.  631,  holding,  in  suit  by  mortgagee  of  water  company 
to  restrain  enforcement  of  city  ordinance  fixing  rates,  company  is  necessary 
party  complainant ;  Huncke  v.  D(ydd,  7  N.  M.  16,  32  Pac.  48,  holding  admin- 
istrator necessary  party  to  suit  to  set  aside  conveyance  of  land  which  be- 
longed to  intestate  and  which  he  was  alleged  to  have  fraudulently  procured 
ti)  be  sold  to  defendant ;  Fuller  v.  Montague,  59  Fed.  214,  8  C.  C.  A.  100, 
Shaw  V.  Millsaps,  50  Miss.  385,  and  Hill  v.  Alexander,  77  Mo.  302,  all 
arguendo. 

Denied  in  Hickox  v.  Elliott,  10  Sawy.  427,  22  Fed.  20,  declaring  that  prin- 
cipal case  held  merely  that  grantor  was  proper  party,  and  not  that  he  was 
necessary  party;  Leach  v.  Shelby,  58  Miss.  688,  holding  contra  to  principal 
case;  Taylor  v.  Webb,  54  Mfss.  42,  where  debtor  dies  before  creditor  files 
bill  to  vacate  fraudulent  conveyance,  it  is  not  necessary  to  review  judgment 
or  make  administrator  of  ^antor  party  to  bill. 

Distinguished  in  Coffey  v.  Norwood,  81  Ala.  516, 8  South.  201,  where  return 
nulla  bona  is  made  during  debtor's  lifetime,  his  administrator  is  not  neces- 
sary* party  to  suit  by  judgment  creditor  to  reach  assets  in  hands  of  fraudu- 
lent vendee,  debtor  having  died  insolvent  and  no  administrator  appointed; 
Homestead  Min.  Co.  v.  Reynolds,  30  Colo.  332,  70  Pac.  423,  holding  where 
grantor  has  parted  with  entire  interest,  he  is  not  necessary  party  to  sidt  to 
set  aside  conveyance  as  fraudulent  as  to  creditors. 

Where  court  lacks  Jurisdiction  of  a  bUl  because  of  failure  to  arer  dtlsen- 
ship  of  parties,  dismissal  should  be  without  prejudice. 

Approved  in  Thomas  v.  Anderson,  223  Fed.  44,  138  C.  C.  A.  405,  holding 
trial  court  can  retain  jurisdiction  of  suit  by  allowing  amendments  to  plead- 
ings, and  dismiss  as  to  proper  but  not  necessary  parties,  whose  presence 
would  oust  it  of  jurisdiction;  Durant  v.  Essex  Co.,  7  Wall.  110  19  L.  Ed. 
156,  holding  appellate  court  will  correct  omission  of  such  qualification. 

Where  cause  is  dismissed  in  lower  court  for  want  of  Juzisdiction  of  one 
defendant,  appellate  court,  on  remanding  with  leave  to  amend,  may  allow  costs 
of  appeal  to  a  codef endant  properly  before  the  court  in  the  first  instance. 

Approved  in  Bice  v.  Boothsville  Telephone  Co.,  62  W.  Va.  523,  125  Am. 
St.  Rep.  986,  13  Ann.  Gas.  1046,  59  S.  £.  502,  holding  under  code  of  State, 
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costs  incident  to  appeal  may  be  allowed,  but  not  costs  of  suit;  Fleming  ▼ 
Commiwioners,  32  W.  Va.  640,  9  S.  E.  868,  holding  where  decision  in  favor 
of  petitioner  for  writ  of  certiorari  is  reversed,  defendant  is  entitled  to  costs ; 
Pentlai^  v.  Kirby,  22  Blatchf.  261,  20  Fed.  898,  as  authority  for  rule  that 
costs  will  n^t  be  awarded  against  plaintiff  where  cause  dismissed  for  want 
of  jurisdiction. 

Miscellaneous.  Cited  in  Weightman  v.  Washington  Critic  Co.,  4  App. 
D.  C.  157,  discussing  but  not  deciding  whether  fraudulent  grantor  is  neces- 
sary party. 

1  WalL  83-97, 17  L.  Ed.  648,  HESOEB  C0X7|nnr  y.  HACKBT. 

In  action  by  bona  fide  holder  of  county  bonds  payable  to  bearer,  county 
cannot  defend  on  ground  that  bonds  were  not  issued  in  strict  compliance  with 
conditions  and  limitations  prescribed  by  the  legislature. 

Approved  in  Stanley  County  v.  Coler,  l90  U.  S.  450,  47  L.  Ed.  1134,  23 
Sup.  Ct.  816,  holding  recitals  in  county  bonds  that  they  were  issued  under 
statutory  authority  to  pay  for  railroad  stock  subscriptions  entitled  bona 
fide  purchasers  to  assume  existence  of  conditions  precedent;  D'Esterre  v. 
New  York,  104  Fed.  610,  44  C.  C.  A.  76,  holding  where  town  issued  nego- 
tiable bonds  pursuant  to  statute  and  delivered  them  to  purchaser,  who 
negotiated  them  for  value  to  bona  fide  third  party,  town  cannot  avoid  lia- 
bility on  grouhd  that  its  officers  sold  them  on  credit  and  that  town  never 
received  payment ;  Hughes  County  v.  Livingston,  104  Fed.  315,  434  C.  C.  A. 
541,  applying  principle  to  certificate  of  county  commissioners  that  county 
refunding  bonds  were  issued  in  pursuance  to  statute;  Miller  v.  Ferris  Irr. 
Dist.,  99  Fed.  145,  holding  recital  in  California  irrigation  district  bonds 
that  they  were  issued  by  authority  of,  pursuant  to,  and  in  conformity  to. 
act,  estops  district  from  setting  up  failure  of  directors  to  estimate  ampunt 
of  money  necessary  to  be  raised;  Wesson  v.  Town  of  Mt.  Vernon,  98  Fed. 
809,  39  C.  C.  A.  301,  applying  principle  to  recitals  in  township  refunding 
bonds;  Town  of  Ooloma  v.  Eaves,  92  U.  S.  491,  492,  23  L.  Ed.  581,  582, 
Town  of  Venice  v.  Murdock,  92  U.  S.  500,  23  L.  Ed.  585,  Pompton  v.  Cooper 
Union,  101  U.  S.  204,  25  L.  Ed.  805,  Evansville  v.  Dennett,  161  U.  S.  443, 
40,  L.  Ed.  763,  16  Sup.  Ct.  616,  Provident  Life  &  Trust  Co.  v.  Mercer  Co., 
170  U.  S.  601,  42  L.  Ed.  1160,  18  Sup.  Ct.  791,  Memphis  v.  Brown,  1  Flipp. 
196, 199,  Fed.  Cas.  9415,  Milner  v.  Pensacola,  2  Woods,  637,  Fed.  Cas.  9619, 
Phelps  V.  Lewiston,  15  Blatchf.  153,  Fed.  Cas.  11,076,  Dorian  v.  Shreve- 
port,  28  Fed.  290,  Chilton  v.  Gratton,  82  Fed.  878,  Greenburg  v.  Interna- 
tional Trust  Co.,  94  Fed.  759,  36  C.  C.  A.  471,  Black  v.  Cohen,  52  Ga.  629, 
Deming  v.  Houlton,  64  Me.  262,  18  Am.  Rep.  258,  Cutler  v.  Supervisors,  56 
Miss.  123,  State  v.  Saline  Co.  Court,  48  Mo.  394,  8  Am.  Rep.  110,  Coler  v. 
Board  of  Commrs.  Santa  Fe  Co.,  6  N.  M.  133,  27  Pac.  629,  Belo  v.  Forsythe, 
76  N.  C.  495,  Kerr  v.  Corry,  105  Pa.  St.  293,  Louisville  etc.  R.  R.  Co.  v. 
Tennessee,~S  Heisk.  788,  State  v.  Anderson  County,  8  Baxt.  258,  all  holding 
noncompliance  with  legislative  directions  cannot  impair  validity  of  bonds 
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in  hands  of  bona  fide  holders ;  Lamed  v.  Burlinsrton^  4  Wall.  277,  18  L.  Ed. 
858,  Mayor  v.  Lord,  9  Wall.  414,  19  L.  Ed.  707,  Lexington  v.  Butler,  14 
Wall.  296,  20  L.  Ed.  812,  San  Antonio  v.  Mehaffy,  96  U.  S.  314,  24  L.  Ed. 
817,  Miller  v.  Berlin,  13  Blatchf .  247,  248,  Fed.  Cas.  9562,  Lyons  v.  Cham- 
berlain, 89  N.  Y.  587,  Ellsworth  v.  St.  Louis  etc.  R:  R.  Co.,  98  N.  Y.  557^ 
558,  and  Lynchbui^  v.  Slaughter,  75  Va.  60,  all  holding  want  of  authority 
to  issue  bonds  cannot  be  urged  as  defense  to  action  against  city;  Grand 
Chute  V.  Winegar,  15  Wall.  371,  372,  21  L.  Ed.  178,  174,  city  cannot  show 
fraud  in  execution  of  bonds ;  Orleans  v.  Piatt,  99  U.  S.  682,  25  L.  Ed.  406, 
Lyons  v.  Munson,  99  U.  S.  686,  25  L.  Ed.  451,  and  Smith  v.  Tallapoosa 
County,  2  Woods,  577,  Fed.  Cas.  13,113,  all  holding  decision  in  favor  of 
validity  of  subscription  to  stock  cannot  be  collaterally  attacked  in  suit  by 
bona  fide  holder  of  bonds  issued  therefor  by  city;  Young  v.  Montgomery 
etc".  R.  R.  Co.,  2  Woods,  616,  Fed.  Cas.  18,166,  where  State  as  indorser  of 
railroad  bonds  was  secured  by  mortgage,  holder  of  bonds  is  entitled  to  be 
subrogated  to  rights  of  State  and  to  recover,  although  indorsement  not  reg- 
ular; Chicago  etc.  R.  R,  Co.  v.  Otoe  Co.,  1  Dill.  342,  Fed.  Cas.  2667,  in  ac- 
tion on  county  bonds  plaintiff  need  allege  regularity  of  election ;  Durant  v. 
Iowa  County,  Woolw.  72,  Fed.  Cas.  4189,  decree  directing  that  bonds  be* 
delivered  up  to  be  canceled  cannot  affect  rights  of  bona  fide  holder;  Huron 
V.  Second  Ward  Sav,  Bank,  86  Fed.  279,  30  C.  C.  A.  38  (affirming  Second 
Ward  Sav.  Bank  v.  Huron,  80  Fed.  662),  and  holding  diversion  of  funds 
cannot  affect  rights  of  holder  of  municipal  bonds;  Shepard  v.  Tulftre  Irr. 
Dist.,  94  Fed.  6,  and  Smith  v.  County  of  Clark,  54  Mo.  72,  nor  can  irregu- 
larity of  bond  election  do  so;  County  Commrs.  Columbia  Co.  v.  King,  13 
Fla.  467,  holding  county  cannot  urge  that  officer  signing  bonds  did  so  in 
individual  capacity;  Mount  Vernon  v.  Hovey,  52  Ind.  567,  refusing  to  en- 

-join  collection  of  tax  to  pay  bonds  issued  by  county;  Heard  v.  Calhoun 
School  Dist.,  45  Mo.  App.  668,  holding  irregularity  of  issue  of  school  bonds 
cannot  affect  right  of  bona  fide  holder;  Merchants'  National  Bank  v.  State 
National  Bank,  10  Wall.  645,  19  L.  Ed.  1018,  holding,  in  action  by  bona 
fide  holder  of  certificates  of  deposit,  bank  cannot  deny  authority  of  cashier 
to  issue  them;  Stanton  v,  Alabama  etc.  R.  R.  Co.,  2  Woods,  527,  Fed.  Cas. 
13,297,  hoMing  railroad  liable  on  bonds  issued  without  authority;  Adams 

,  V.  Memphis  etc.  R.  R.  Co.,  2  Cold.  662,  holding  city  estopped  from  denying 
validity  of  mortgage  executed  by  its  officers  and  from  which  it  has  derived 
benefit;  Savannah  v.  Kelly,  108  U.  S.  191,  27  L.  Ed.  698,  2  Sup.  Ct.  472, 
Bond  Debt  Cases,  12  S.  C.  271,  275,  and  State  v.  Tomahawk  Com.  Council, 
96  Wis.  84,  71  N.  W.  90,  both  arguendo. 

Distinguished  in  Spence  v.  Mobile  etc.  Ry.  Co.,  79  Ala.  589,  holding  pur- 
chasers of  bonds  issued  by  consolidated  railroads  and  secured  by  mort- 
gage are  bound  to  take  notice  <rf  act  of  consolidation  in  which  rights  of 
prior  creditors  are  provided  for;  Marshall  County  v.  Cook,  38  111.  56,  87 
Am.  Dec.  290,  Lewis  v.  Commrs.  Bourbon  Co.,  12  Kan.  209,  and  Steines  v. 
Franklin  Co.,  48  Mo.  182,  8  Am.  Rep.  93,  holding  %onds  issued  without  con- 
sent of  majority  of  voters  are  void,  and  bona  fide  holder  cannot  recover. 
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Railroad  aid  bonds,  validity  of  in  hands  of  innocent  holder  for  value. 
Note,  18  Am.  Rep.  263,  266. 

Municipal  bonds  in  hands  of  bona  fide  holdera.    Note,  51  Am.  St.  Sep. 
835. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  683,  688. 

Municipal  bonds  and  bonds  issued  by  private  corporations  have  all  the 
qualities  of  commercial  paper. 

Approved  in  Cndahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed.  540,  545, 
67  C.  C.  A.  662,  provision  in  note  for  payment  of  attorney's  fees  in  case 
it  is  not  paid  at  maturity  does  not  destroy  negotiability;  Muskingum 
County  Commrs.  v.  State,  78  Ohio  fift,  302,  85  N.  E.  566,  under  Rev.  Stats. 
1906,  §  2834a,  county  commissioners  are  authorized  to  exchange  new  bonds 
for  outstanding  bonds  but  not  for  promissory  notes  of  county ;  Memphis  v. 
Brown,  1  Flipp.  217,  Fed.  Cas.  9415,  holding  municipal  bonds  negotiable; 
Aurora  City  v.  West,  7  Wall.  105,  19  L.  Ed.  50,  holding  municipal  bonds 
negotiable  in  form  bear  interest  from  date  when  payment  is  unjustly  re- 
fused; Bonner  v.  New  Orleans,  2  Woods,  136,  Fed.  Cas.  1631,  holding  rail- 
road company  bound  as  indorser  of  municipal  bonds ;  Greenwell  v.  Haydon, 
78  Ky.  334,  39  Am.  Rep.  235,  purchaser  of  county  bonds  after  maturity 
takes  subject  to  equities ;  Tucker  v.  New  Hampshire  etc.  Bank,  58  N.  H.  > 
85,  42  Am.  Rep.  580,  fact  that  vendor  of  State  bonds  was  merely  trustee 
and  had  no  right  to  sell  does  not  affect  bona  fide  purchaser's  rights;  Boyd 
V.  Kennedy,  38  N.  J.  L.  148,  20  Am.  Rep.  877,  denying  right  of  owner  to 
maintain  replevin  to  recover  bonds  stolen  from  him  and  sold  to  bona  fide 
purchaser ;  Taf t  v.  Chapman,  50  N.  Y.  448,  to  recover  value-  of  such  bonds ; 
Weith  V,  Wilmington,  68  N.  C.  29,  30,  holding  purpose  for  which  bonds 
issued  is  immaterial;  Gilbough  y.  Norfolk  etd.  R.  R.  Co.,  1  Hughes,  411, 
Fed.  Cas.  5419,  holding  bona  fide  purchaser  of  stolen  railroad  bonds  may 
recover  thereon;  Chesapeake  etc.  Canal  Co.  v.  Blair,  45  Md.  110,  and  New 
Orleans  etc.  R.  R.  Co.  v.  Mississippi  College,  47  Miss.  564,  equity  will  com- 
pel a  restoration  of  bonds  of  private  corporation  which  have  been  acci- 
dentally destroyed ;  American  Nat.  Bank  v.  American  Wood  Paper  Co.,  19 
B.  1. 153,  61  Am.  St.  Rep.  748,  29  L.  R.  A.  103,  32  Atl.  305,  asserting  right 
of  holder  of  bonds  indorsed  to  him  to  sue  in  his  own  name;  Langston  v. 
South  Carolina  R.  R.  Co.,  2  S.  C.  251,  holding  railroad  bonds  bear  legal 
rate  of  interest  after  maturity ;  dissenting  opinion  in  Smith  v.  Sac  Co.,  11 
Wall.  150,  20  L.  Ed.  105,  majority  holding  where  county  has  shown  circum- 
stances of  fraud  in  issuing  bonds,  holder  seeking  to  recover  thereon  is 
bound  to  show  himself  a  bona  fide  purchaser  for  value  before  maturity; 
State  v.  Funding  Board,  28  La.  Ann.  257,  258,  and  State  v.  Clinton,  28  La. 
Ann.  400,  majority  holding  where  bonds  issued  contrary  to  constitutional 
provision  limiting  power,  bona  fide  holder  cannot  recover;  Hitchcock  v. 
Galveston,  2  Woods,  281,  Fed.  Cas.  6532,  Howenstein  v.  Barnes,  5  Dill.  484, 
485,  Fed.  Cas.  6786,  Coulson  v.  Portland,  Deady,  495,  Fed;  Cas.  3275,  Dmry 
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V.  Wolfe,  134  HI.  297,  25  N.  E.  627,  Callanan  v.  Brown,  31  Iowa,  337,  and 
Arents  v.  Commonwealth,  18  Gratt.  754,  766,  all  arguendo. 

Distinguished  in  United  States  Mortgage  Co.  v.  Speny,  138  U.  S.  342,  34 
L.  Ed.  980,  11  Sup.  Ct.  330,  under  facts;  Jackson  v.  Vicksburg  etc.  R.  R- 
Co.,  2  Woods,  143,  Fed.  Cas.  7150,  holding  bona  fide  holder  of  railroad 
bonds  altered  by  indorser  holds  them  subject  to  defect;  Stanton  v.  Ala- 
bama R.  R.  Co.,  2  Woods,  5l2,  Fed.  Cas.  13,296,  holding  receiver's  certifi- 
cates not  commercial  paper;  United  States  v.  Vermilye,  10  Blatchf.  288, 
Fed.  Cas.  16,618,  holding  purchaser  of  stolen  United  States  notes  after 
maturity  cannot  recover  thereon. 

What  instruments  are  negotiable.    Note,  14  Am.  Dec.  425. 

Bonds  and  coupons  as  negotiable  instruments.    Note«  28  Axa*  Rep.  16. 

Coupons.    Note,  64  Am.  Dec.  430,  432.  ' 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Cas.  196. 

Character  of  corporate  bonds  as  negotiable  paper  is  not  affected  by  aflbdns 
seal  thereto. 

Approved  in  Clarke  v.  Pierce,  215  Mass.  554,  Ann.  Cas.  1914D,  421,  102 
N.  E.  1094,  holding  rule  established  by  statute;  Smythe  v.  Central  etc.  R3''. 
Co.,  88  Vt.  64,  90  Atl.  903,  holding  if  promissory  note  is  under  seal,  it  be- 
comes contract  under  seal  and  subject  to  twenty-year  statute  of  limitations 
•  instead  of  six-year  statute ;  Kinkade  v.  Witherop,  29  Wash.  19,  69  Pac.  402, 
holding  recital  in  irrigation  bonds  that  they  are  payable  out  of  particular 
fund  does  not  affect  their  negotiability;  Chase  Nat.  Bank  v.  Faurot,  149 
N.  Y.  537,  36  L.  E.  A.  610,  44  N.  E.  166,  following  rule ;  In  re  Leland,  6 
Ben.  177,  Fed.  Cas.  8229,  applying  rule  in  holding  individual  maker  of  such 
bond  liable  to  bona  fide  purchaser. 

.  Stipulation  in  note  to  pay  attorney  fee.    Note,  29  Am.  Eep.  407. 
What  the  ''common  law"  inf^ludes.    Note,  Ann.  Cas.  1913E,  1229. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  origigjiting  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  E.  A.  (N.  S.)  391,  411. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Lake  County  v.  Linn,  29 
Colo.  464,  68  Pac.  844,  to  point  that  interest  is  payable  on  face  of  bond 
coupon ;  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  to 
point  that  United  States  courts  adopt  rules  of  property  established  by 
State  courts.  Cited  as  instance  where  court  recognized  validity  of  act  au- 
thorizing subscriptions  in  aid  of  a  railroad,  in  Talcott  v.  Pine  Grove,  1 
Flipp.  133,  Fed.  Cas.  13,735,  Leavenworth  County  v.  Miller,  7  Kan.  506, 
12  Am.  Rep.  439 ,  Supervisors  v.  Wisconsin  Cent.  B.  R.  Co.,  121  Mass.  470. 

1  Wall.  97-99,  17  L.  Ed.  495,  BATNE  v.  M0BBI8. 

Arbitrators  exhaust  their  powers  when  they  make  a  final  determination  on 
the  matters  submitted  to  them. 
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Approved  in  Rogers  v.  Corrothers,  26  W.  Ta.  246,  holding  arbitrators 
powerless  to  change  award  finding  boundary  line. 

Distinguished  in  Bruce  v.  Osgood,  113  Ind.  364,  14  N.  E.  666,  holding 
where  prior  award  in  petition  proceedings  is  unsatisfactory,  a  second  award 
made  with  consent  of  both  parties  is  valid. 

Altering  final  award.    Note,  14  Am.  Dec.  216. 

Power  of  arbitrator  to  alter  award.    Note,  3  £.  B.  0.  608. 

1  WaU.  99-;08,  17  K  Bd.  661,  BT7BB  T.  DES  MOINES  B.  B.  ft  NAV.  OO. 

Cause  may  be  submitted  for  tiie  decision  of  the  txlal  court  upon  an  agreed 
statement  of  facts. 

Approved  in  Scaife  v.  Western  N.  C.  Land  Co.,  87  Fed.  311,  30  C.  C.  A. 
661,  arguendo ;  Kearney  v.  Case,  12  Wall.  281,  20  L.  Ed.  396,  to  point  th&t 
jury  trial  may  be  waived  by  consent,  and  holding  such  consent  presumable 
when  parties  or  counsel  are  in  court  and  jury  trial  not  demanded ;  Super- 
visors V.  Kennicott,  103  U.  S.  666,  26  L.  Ed.  487,  holding  submission  on 
agreed  statement  operates  as  waiver  of  jury  within  meaning  of  section  649, 
Revised  Statutes. 

Judgment  upon  an  agreed  statement  of  facts,  or  case  stated,  may  be  re- 
viewed on  error. 

Approved  in  United  States  v.  Cleage,'  161  Fed.  87,  88  C.  C.  A.  249,  hold- 
ing where  cause  is  tried  upon  agreed  facts  without  jury,  judgment  may  be 
reviewed  on  writ  of  error;  Bond  v.  Dustin,  112  U.  S.  607,  28  L.  Ed.  836,  6 
Sup.  Ct.  298,  following  rule. 

'Agreed  statement  of  facts.  In  order  to  be  foundation  for  writ  of  error,  must 
set  forth  the  ultimate  facts  which  the  evidence  Is  Intended  to  establish,  and 
not  the  evidence  on  which  those  facts  are  supposed  to  rest. 

Approved  in  Wm.  Crump  &  Sons  Ship  etc.  Bldg.  Co.  v.  United  States, 
239  U.  S.  229,  60  L.  Ed.  241,  36  Sup.  Ct.  73,  findings  of  fact  that  there  was  ^ 
no  mutual  mistake  in  execution  of  contract  for  construction  of  battleship 
aud  of  release  to  government,  conformably  to  contract  of  all  claims  grow- 
ing out  of  performance  of  contract,  are  conclusive  on  Supreme  Court  on 
f^ppeal  from  Court  of  Claims;  United  States  v.  Sioux  City  Stockyards  Co., 
167  Fed.  127,  92  C.  C.  A.  578,  opinion  of  trial  judge  setting  forth  reasons 
for  his  decision  cannot  be  regarded  as  special  finding;  Anglo-American 
Land  etc.  Co.  v.  Lombard,  132  Fed.  734,  68  C.  C.  A.  89,  applying  rule  to 
special  finding  by  court  tried  by  stipulation  without  jury;  Luna  v.'Cerrillos 
Coal  Rs  Co.,  16  N.  M.  85, 113  Pac.  834,  holding  court  on  trial  of  case  with- 
out jury  should  on  request  of  either  party  make  findings  specific  enough 
for  appellate  court  to  review  its  decision  on  same  ground  on  which  it  was 
made;  United  States  v.  Adams,  6  Wall.  Ill,  18  L.  Ed.  794,  holding  finding 
of  Court  of  Claims  which  merely  recites  evidence  is,  not  sufficient,  and  re-  - 
manding  cause;  Miller  v.  Life  Ins.  Co.,  12  Wall.  301,  20  L.  Ed.  401,  simi- 
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larly  where  findings  did  not  embrace  facts  assumed  by  exceptions ;  McClnre 
V.  United  States,  116  U.  S.  149,  l6l,  29  L.  Ed.  673,  574,  6  Sup.  Ct.  322,  323, 
holding  Supreme  Court  will  not  grant  motion  for  order  to  transmit  all  evi- 
dence in  such  case  or  to  find  further  as  to  evidence;  Raimond  v.  Terre- 
bonne Parish,  132  U.  S.  194,  33  L.  Ed.  310,  10  Sup.  Ct.  57,  affirming  judg- 
ment where  statement  on  record  contained  only  evidence  submitted  below; 
Wear  v.'  Mayer,  2  McCrary,  174,  6  Fed.  660,  and  Walker  v.  Miller,  59  Fed. 
870,  8  C.  C.  A.  331,  holding  review  on  error  is  limited  to  question  whether 
judgment  is  supported  by  pleadings  and  findings;  United  States  v.  Carr, 
61  Fed.  804, 10  C.  C.  A.  80,  holding  mere  statement  admitting  certain  facts 
is  not  agreed  case;  Nolan  v.  Colorado  etc.  Mining  Co.,  63  Fed.  935,  12 
C.  C.  A.  585,  holding  it  insufficient  to  report  only  testimony  and  affidavits 
introduced  below ;  Hinkley  v.  Arkansas  City,  69  Fed.  771,  16  C.  C  A.  395 ; 
State  Nat.  Bank  v.  Smith,  94  Fed.  609,  36  C.  C.  A.  412,  holding  appellate 
court  will  not  consider  objections  to  admission  of  testimony ;  Lang  v.  Bax- 
ter, 69  Fed.  907,  refusing  to  make  further  findings  of  fact  for  transmis- 
sion to  appellate  court;  Insurance  Co.  of  North  America  v.  International 
Trust  Co.,  71  Fed.  90,  17  C.  C.  A.  616,  holding  conclusive  character  of  spe- 
cial finding  of  fact  cannot  be  made  to  depend  on  character  of  proof  on 
which  it  rests;  Monticello  Bank  v.  Bostwick,  77  Fed.  126,  23  C.  C.  A.  73, 
holding  where  jury  is  directed  to  bring  special  verdict  and  finds  only  evi- 
dence of  fact  and  not  fact  itself,  judgment  rendered  thereon  will  be  re- 
versed; Lynch  v.  Grayson,  7  N.  M.  37,  32  Pac.  153,  construing  territorial 
statute  providing  for  appeals  in  cases  submitted  upon  agreed  statements; 
Holt  V.  Van  Eps,  1  Dak.  212,  46  N.  W.  691,  to  point  that  court  cannot  ren- 
der judgment  upon  imperfect  verdict ;  and  in  Robinson  v.  Mathews,  16  Fla. 
320,  on  point  bill  of  exceptions  to  be  available  must  be  signed  by  judge 
and  made  part  of  record;  Norris  v.  Jackson,  9  Wall.  127,  19  L.  Ed.  609,. 
dissenting  opinion  in  Smith  v.  Sac  County,  11  Wall.  162,  163,  20  L.  £d« 
109,  110,  Board  of  Commrs.  Hamilton  Co.  v.  Sherwood,  64  Fed.  106,  H 
C.  C.  A.  507,  and  Searcy  County  ^  Thompson,  66  Fed.  94,  13  C.  C.  A.  349,- 
all  arguendo. 

Althoagh  fhe  legal  presumption  is  in  favor  of  a  Judgment,  and  tbe  ap- 
pellate court  will  ordinarily  affirm  it  where  the  proper  foundation  for  a  wzit 
of  error  has  not  been  laid,  yet  where  an  agreed  case  is  improperly  presented, 
the  writ  may  be  dismissed  without  prejudice,  but  with  costs. 

Approved  in  Ladd  &  Tilton  Bank  v.  Lewis  A.  Hicks  Co.,  218  Fed.  313, 
134  C.  C.  A.  106,  holding  where  case  was  tried  by  court  without  stipula- 
tion waiving  jury,  and  facts  were  not  admitted  in  case  stated,  there  is  no 
question  to  review  on  writ  of  error  except  such  as  arise  on  process,  plead- 
ings or  judgment;  Flanders  v.  Tweed,  9  Wall.  431,  19  L.  Ed.  680,  where 
agreed  statement  had  not  been  properly  filed;  Ruddick  v.  Billings,  Woolw. 
335,  336,  Fed.  Cas.  12,110,  applying  rule  and  dismissing  writ  where  facta 
were  somewhat  similar  to  those  in  principal  case. 
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Distingaished  in  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  603, 17  L.  Ed.  642, 
affirming  judgment  where  there  was  no  bill  of  exceptions,  agreed  statement 
nor  special  verdict. 

Miscellaneous.  Cited  in  Southern  Bldg.  etc.  Assn.  v.  Carey,  117,  Fed. 
334,  as  showing  difference  between  English  and  American  practice  in  mak- 
ing up  record,  on  appeal. 

1  Wall.  104-109,  17  K  Ed.  569,  TJNrrEI>  STATES  T.  SEPULVEDA. 

Previous  to  act  of  1860,  District  Ooort  had  no  Jurisdiction  to  review  action 
of  California  surveyor-general  surveying  claims  under  Mexican  grants,  nor  con- 
trol over  decrees  of  board  of  commissioners  confirming  them. 

Approved  in  United  States  v.  Hancock,  12  Sawy.  383,  30  Fed.  852,  United 
States  V.  Maxwell  Land-Grant  Co.,  21  Fed.  22,  and  Kimball  v.  Semple,  25 
Cal.  453,  holding  decree  of  commissioners  final ;  Valentine  v.  Sloss,  103  Cal. 
221,  37-Pac.  328,  den3ring  jurisdiction  of  District  Court  to  affirm  survey; 
BisseU  V.  Henshaw,  1  Sawy.  561,  Fed.  Cas.  1447,  arguendo. 

Distinguished  in  dissenting  opinion  in  Valentine  v.  Sloss,  103  CaL  222, 
37  Pae.  410,  under  facts.  ^ 

Where  MlBzlcan  grants  were  by  metes  and  bounds,  or  boundaries  were  estab- 
lished by  Mexican  authorities.  Indicated  In  any  manner  pending  confirmation 
inroceedingB,  board  of  California  commlssoners  properly  declared  them  in  its 
decrees.  » 

Approved  in  Foss  v.  Hinkell,  91  Cal.  200,  27  Pac.  646,  holding  where  com- 
missioners confirm  grant  as  described,  boundaries  become  fixed. 

Calif  onla  commlBiloner  of  general  land  ofllce  alone  had  authority  to  alter 
surveys  made  by  surveyor-general,  which  did  not  conform  to  decrees  of  com- 
ndsiAonefS. 

Approved  in  Sabichi  v.  Aguilar,  ^^^^CaJ.  292,  holding  approval  by  sur- 
veyor-general was  not  such  final  approval  as  would  set  statute  of  limita- 
tions in  motion ;  BisseU  v.  Henshaw,  1  Sawy.  563,  Fed.  Cas.  1447,  aiguendo. 

1  WalL  109^116,  17  L.  Ed.  651,  MINNESOTA  v.  BACHELDEB. 

Althougb  the  organic  law  of  a  territory,  and  a  subsequent  act  providing 
for  its  admission  to  the  Union,  reserved  certain  sections  as  school  lands,  Con- 
gress may,  with  consent  of  territorial  legislature,  confirm  rights  of  persons  who 
had  settled  thereon  under  pre-emption  act. 

Approved  in  Union  Pac.  Ry.  Co.  v.  Karges,  169  Fed.  461,  holding  prior 
to  act  of  Congress  of  April  19,  1864,  organizing  State  of  Nebraska  State 
acquired  no  vested  right  to  school  sections  and  hence  Congress  had  full 
power  to  dispose  of  them ;  Union  Pac.  Ry.  Co.  v.  Douglas  Co.,  31  Fed.  540, 
and  Coleman  v.  St.  Paul  etc.  Ry.,  38  Minn.  263,  36  N.  W.  639,  holding  on 
same  principle  Congress  may  grant  right  of  way  over  such  school  lands; 
United  States  v.  Bisel,  8  Mont.  29,  30,  19  Pac.  253,  254,  holding  lands  so 


\ 


1  WaU.  109-116  NOTES  ON  U.  S^^REPORTS.  734 

reserved  are  still  public  lands  within  meaning  of  act  concerning  unlawful 
inclosures ;  Romine  v.  State,  7  Wash.  217,  34  Pac.  925,  holding  Constitution 
adopted  by  State  on  admission,  and  approved  by  Congress,  may  change 
previously  prescribed  terms  as  to  sale  of  school  lands;  United  States  v. 
Elliott,  7  Utah,  392,  26  Pac.  1118,  to  point  that  reservation  is  irrevocable 
without  consent  of  territorjr,  and  holding  lands  so  reserved  are  not  within 
anti-fencing  act;  dissenting  opinion  in  Coyle  v.  Smith  28  Okl.  231,  113  Pac, 
988,  majority  holding  that  condition  in  enabling  act  for  admission  of  Okla- 
homa that  capital  should  not  be  changed  pripr  to  1913  did  not  prevent 
State  legislature  from  changing  it  prior  to  that  year;  State  v.  Tully,  31 
Mpnt.  378,  78  Pac.  764,  arguendo. 

Distinguished  in  Coyle  v.  Smith,  221  U.  S.  578,  56  L.  Ed.  862,  31  Sup. 
Ct.  688  (affirming  28  Okl.  162,  113  Pac.  961),  condition  in  enabling  act  for 
admission  of  Oklahoma  that  capital  should  not  be  changed  prior  to  1913 
\did  not  prevent  State  legislature  from  changing  it  prior  to  that  yeilr. 

I>eclsion8  of  receiver  and  register  for  Territory  of  Minnesota  are  not  con- 
elusive,  but  may  be  Inquired  Into  by  a  court  of  equity  and  errors  of  fact  or  law 
correcte^. 

Approved  in  Smith  v.  Love,  49  Fla.  239,  38  South.  379,  granting  equitable 
relief  where  patent  obtained  by  fraud ;  Leak  v.  JosHn,  20  Okl.  206,  94  Pac. 
520,  holding  where  town-site  commissioners  by  misconstruction  of  law 
schedule  lot  to  party  not  entitled  to  same  after  title  has  passed  to  another, 
courts  will  review  said  action;  Silver  v.  Ladd,  7  Wall.  224,  19  L.  EdL 
140,  Johnson  v.  Towsley,  13  Wall.  86,  20  L.  Ed.  488  (see  2  Neb.  490), 
Warren  v.  Van  Brunt,  12  Minn.  77,  Winona  etc.  R.  R.  Co.  v.  St.  Paul 
etc.  R.  R.  Co.,  26  Minn.  182,  2  N.  W.  491,  Widdicombe  v.  ChUdera,  84  Mo. 
396,  and  Oregon  Ry.  &  Nav.  Co.  v.  Hertzberg,  26  Or.  220,  37  Pac.  1020, 
all  holding  where  patent  has  been  issued  to  wrong  person,  equity  may  pro- 
vide for  transfer  to  person  equitably  entitled  thereto;  dissenting  opinion 
in  Chapman  v.  Quinn,  56  Cal.  284,  287,  majority  holding  person  not  in 
privity  with  United  States  cannot  maintain  bill  to  have  holder  of  patent 
subjected  to  trust  in  his  favor;  dissenting  opinion  in  Kahn  v.  Old  Telegraph 
Min.  Co.,  2  Utah,  207,  210,  majority  holding  patent  attackable  only  in 
equitable  action  brought  for  that  purpose. 

Distinguished  in  Hartman  v.  Warren,  76  Fed.  163,  22  C.  C.  A.  30,  hold- 
ing: person  not  in  privity  with  United  States  cannot  maintain  bill  to  have 
holder  of  patent  subjected  to  trust  in  his  favor. 

Actions  of  land  officers,  when  conclusive.    Note,  20  Am.  Dec.  274«  275. 

Perjury  as  ground  for  relief  against  judgment.    Note,  10  L.  R.  A. 
(N.  S.)  219. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  532. 
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1  WalL  lie-155,  17  L.  EcL  571,  BBIDGE  Pl&OPBIETOBS  ▼.  HOBOKEN  LAKD 
ETC.  COMPANY. 

Jurisdiction  under  twenty-flftli  section  cannot  be  defeated  by  mere  failure 
to  specify  particolar  clause  in  Constitntion  alleged  to  be  violated  by  the  statute 
in  question. 

Approved  in  Wabash  R.  R.  v.  Pearce,  192  U.  S.  185,  48  L.  Ed.  399,  24 
Sup.  Ct.  232,  holding  Federal  question  presented  where  extent  to  which 
carrier  is  protected  by  laws  of  United  States  in  paying  customs  duties  ex- 
acted thereunder  on  goods  in  transit  over  its  lines;  Murray  v.  Charleston, 
96  U.  S.  442,  24  L.  Ed.  762,  and  Spencer  v.  Merchant,  125  U.  S.  352,  31 
L.  Ed.  766,  8  Sup.  Ct.  925,  where  allegation  that  statute  violated  obligation 
of  contract  held  unnecessary;  Ash  v.  City  of  Independence,  145  Mo.  125, 
46  S.  W.  750,  arguendo. 

To  give  Supreme  Court  Jurisdiction  under  the  twenty-fifth  section,  it  must 
appear  from  the  record,  at  least  by  clear  and  necessary  intendment,  that  one  of 
the  questions  enumerated  in  the  Judiciary  act  must  have  been  raised  and  de- 
cided in  the  State  court. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  McGuire,  196  U.  S.  133,  49  L.  Ed. 
417,  25  Sup.  Ct.  200,  suggestion  of  violation  of  Federal  right  first  made  in 
petition  for  review  in  highest  State  court  for  judgment  of  intermediate 
appellate  court  is  too  late ;  Nelson  v.  Southern  Ry.  Co.,  172  Fed.  480,  hold- 
ing where  declaration  in  action  brought  under  Employers'  Liability  Act 
of  1908,  fails  to  show  result  of  suit  will  depend  on  construction  of  act, 
action  is  not  removal;  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  63, 
168  S.  W.  253,  holding  where  petition  relied  on  State  law,  and  proof 
showed  action  was  governed  by  federal  law,  no  .  recovery  can  be  had ; 
Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  481,  81  S.  W.  648,  granting  writ 
of  error  to  State  Supreme  Court  where,  in  action  for  personal  injuries,  de- 
fendant alleged  train  was  engaged  in  interstate  commerce  and  equipped' 
-with  equipment  required  by  interstate  commerce  commission  which  greatly 
increased  risk;  The  Victory,  6  Wall.  384,  18  L.  Ed.  849,  holding  fact  that 
court  ought  to  have  determined  whether  State  statute  was  repugnant  to 
United  States  Constitution  is  insufficient;  Knox  v.  Exchange  Bank,  12 
Wall.  384,  20  L.  Ed.  415,  holding  it  is  not  sufficient  that  party  objected  to 
statute  on  that  ground;  Kennebec  R.  R.  Co.  v.  Portland  R.  R.  Co.,  14  Wall. 
25,  20  L.  Ed.  851,  denying  jurisdiction  where  it  appeared  that  besides  Fed* 
eral  question  decided,  another  and  distinct  ground  would  support  same 
judgment;  Murdock  v.  Memphis,  20  Wall.  628,  22  L.  Ed.  441,  asserting 
jurisdiction  where  lower  court  decided  against  title  claimed  under  act  of 
Congress;  Edwards  v.  Elliott,  21  Wall.  549,  22  L.  Ed.  490;  Detroit  City 
By.  Co.  V.  Guthard,  114  U.  8.  135,  29  L.  Ed.  118,  5  Sup.  Ct.  812 ;  J)ewey 
V.  Des  Moines,  173  U.  S.  198,  43  L.  Ed.  666,  19  Sup.  Ct.  381,  all  denying 
jurisdiction  where  it  was  not  alleged  that  statute  was  repugnant  to  United 
8tates  Constitution,  nor  that  State  court  had  rendered  decision  on  question; 
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« 
Brown  v.  Colorado,  106  U.  S.  97,  27  L.  Ed.  133,  1  Sup.  Ct.  177,  where  Fed- 
eral question  not  involved  in  action  of  ejectment;  Smith  v.  Greenhow,  109 
U.  S.  671,  27  L.  Ed,  1081,  3  Sup.  Ct.  422,  and  New  Orleans  Gas-Light  Co. 
V.  Louisiana  Light  etc.  Co.,  115  U.  S.  662,  29  L.  Ed,  521,  6  Sup.  Ct.  258,  all 
asserting  jurisdiction  where  State  court  upheld  statute  against  contention 
that  it  impaired  obligation  of  contract;  New  Orleans  Water  Works  Co- 
V.  Louisiana  Sugar  Refining  Co.,  125  U.  S.  29,  37,  31  L.  Ed.  611,  614,  8 
Sup.  Ct.  747,  751,  all  denying  jurisdiction  where  State  court  did  not  up- 
hold a  State  law  in  giving  judgment;  Chicago  etc.  R.  R.  Co.  v.  Chicago, 
166  U.  S.  232,  41  L.  Ed.  983,  17  Sup.  Ct.  583,  holding  State  court  in  re- 
jecting claim  of  railroad  for  compensation  for  property  condemned  by  city 
decided  against  right  claimed  under  Constitution' and  Supreme  Court  had 
jurisdiction;  Oxley  Stave  Co.  v.  Butler  Co.,  166  U.  S.  659,  41  L.  Ed.  1153, 
17  Sup.  Ct.  713,  holding  Supreme  Court  cannot  review  judgment  denying 
title  unless  party  specially  claimed  right  from  United  States;  Green  Bay 
&  M.  Canal  Co.  v.  Patten  Paper  Co.,  172  U.  S.  68,  43  L.  Ed.  368,  19  Sup. 
Ct.  100,  holding  right  need  not  be  asserted  in  particular  words;  Crystal 
Springs  Land  etc.  Co.  v.  Los  Angeles,  76  Fed.  154,  holding  mere  fact  that 
parties  are  claiming  under  Mexican  grant  confirmed  under  United  States 
laws  does  not  give  right  to  remove  cause;  Baltimore  etc.  R.  R.  Co.  v. 
Hopkins,  130  U.  S.  223,  82  L.  Ed.  918,  9  Sup.  Ct.  507,  and  Iowa  v.  Chicago 
etc.  Ry.  Co.,  33  Fed.  393,  both  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  527. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  33,  35. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.^  Note,  68  L.  R.  A.  478. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  579. 

When  party  alleges  that  State  legislation  impairs  the  obligation  of  Ids  con- 
tract, Supreme  Court  may  determine  whether  the  alleged  contract  is  in  fact 
such;  and  in  doing  so  it  is  not  concluded  by  the  opinion  of  the  State  court  npon 
that  point. 

Approved  in  Louisiana  Ry.  ft  Navigation  Co.  v.  Behrman,  235  U.  S.  170, 
59  L.  Ed.  180,  35  Sup.  Ct.  62,  holding  city  ordinance  r^arding  construction 
of  railroad  not  unconstitutional  because  it  impaired  obligation  of  contract 
based  on  former  ordinance )  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177 
U.  S.  77,  44  L.  Ed.  680,  20  Sup.  Ct.  549,  holding  State  court  construction 
of  State  statute,  whereby  cause  of  action  under  the  statute  for  default  of 
payments  is  enforced  on  ground  that  payments  previously  made  and  ac- 
cepted by  State  are  void,  impaiiB  obligation  of  implied  contract  arising  out 
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of  acceptance  of  payments;  Walsh  v.  Colnmbia  etc.  R.  R.  Co.,  176  U.  S. 
475,  44  L.  Ed.  651,  20  Sup.  Ct.  396,  applying  prnciple  in  determining  that 
contract  for  perpetual  maintenance  of  canal  for  which  lands  were  granted 
by  Congress  to  Ohio  was  not  created  by  acceptance  of  grant;  Larabee  v. 
Dolly,  175  Fed.  381,  holding,  void  Kansas  bank  guaranty  act  of  1909,  as 
against  nonconsenting  stockholder  of  bank  previously  organized;  Sunset 
Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed.  575,  refusing  to  follow  State  decision 
that  "telegraph"  includes  "telephone";  Delmas  v.  Merchants'  Mut.  Iris. 
Co.,  14  Wall.  668,  20  L.  Ed.  759 ,  Memphis  etc.  R.  R.  Co.  v.  Gaines,  97  U.  S. 
709,  24  L.  Ed.  1094,  University  v.  People,  99  U.  S.  321,  25  L.  Ed.  389,  Louis- 
ville etc.  R.  R.  Co.  V.  Palmes,  109  U.  S.  257,  27  L.  Ed.  926,  3  Sup.  Ct.  201, 
Hoadely  v.  San  Francisco,  124  U.  S.  645,  31  L.  Ed.  656,  8  Sup.  Ct.  662, 
New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S. 
36,  31  L.  Ed.  614,  8  Sup.  Ct.  751,  Mobile  etc.  R.  R.  Co.>.  Tennessee,  153 
U.  S.  495,  38  L.  Ed.  796,  14  Sup  Ct.  971,  McCuUough  v.  Virginia,  172  U.  S. 
110,  119,  43  L.  Ed.  385,  888.  19  Sup.  Ct.  137,  140,  Columbia  Water  Power 
Co.  V.  Columbia  Electric  Street  Ry.  etc.  Co.,  172  U.  S.  487,  43  L.  Ed.  525,  19 
Sup.  Ct.  251,  and  State  v.  Coosaw  Min.  Co.,  45  Fed  807,  all  following  rule. 

Corporate  charter  containing  grants  of  exclusive  powers  is  a  contract. 

Approved  in  Sammons  v.  Kearney  Power  etc.  Co.,  77  Neb.  589,  8  L.  R.  A. 
(N.  S.)  404,  110  N.  W.  311,  upholding  contract  of  canal  company  agreeing 
to  furnish  water  to  certain  power  company  exclusively ;  Crescent  City  Live-  , 
stock  etc.  Co.  V.  Butchers'  Union  Livestock  etc.  Co.,  4  Woods,  100,  9  Fed. 
747,  holding  legislature  cannot  withdraw  exclusive  privilege  of  slaughter- 
ing granted  by  charter ;  Camblos  v.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas. 
1101, 1106,  nor  exclusive  franchise  to  conduct  express  transfer;  Broadbent 
T.  Tuskaloosa  Scientific  etc.  Assn.,  45  Ala.  172  and  Tuskaloosa  Scientific 
etc.  Assn.  v.  Green,  48  Ala.  351,  holding  legislature  cannot  repeal  license 
to  conduct  lottery  if  right  not  reserved ;  Micoif  v.  Tallassee  Bridge,  47  Ala. 
656,  holding  charter  of  toll-bridge  company  impaired  by  franchise  to 
erect  parallel  bridge;  Pingree  v.  Michigan  Cent.  R.  R.  Co.,  118  Mich.  314, 
76  N.  W.  636,  holding  legislature  cannot  withdraw  right  to  fix  tolls;  Hous- 
ton etc.  R.  R.  Co.  V.  Kuechler,  36  Tex.  434,  holding  legislature  cannot 
revoke  grant  of  land  to  railroad;  Brownsville  v.  Basse,  36  Tex.  501,  nor 
grant  to  city;  in  Bartholomew  v.  Austin,  85  Fed.  365,  29  C.  C.  A.  568,  and 
Alabama  etc.  R.  R.  Co.  v.  Burkett,  46  Ala.  578,  both  arguendo. 

Distinguished  in  Winchester  etc.  Road  Co.  v.  Croxton,  98  Ky.  746,  33 
li.  B.  A.  190,  34  S.  W.  520,  where,  under  construction  of  charter,  right 
given  to  fix  tolls  held  subject  to  repeal  by  legislature ;  Rockland  Water  Co. 
T.  Camden  Water  Co.,  80  Me.  562,  568,  1  L.  B.  A.  394,  396,  15  Atl.  786, 
790,  holding  where  charter  does  .not  grant  exclusive  powers  incorporation 
of  competing  company  is  valid;  Washington  University  v.  Rowse,  42  Mo. 
321,  holding  law  exempting  corporation  from  taxation  is  subject  to  repeal. 

V— 47 
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Wlien  a  newly  invented  or  discovered  thing  la  called  by  some  familiar 
word,  most  nearly  expressing  the  new  idea,  non  constat  that  the  thing  so  8tyle4 
is  really  the  thing  formerly  meant  by  the  familiar  word.  So  held  in  conBtrvb- 
ing  term  ''bridge"  as  used  in  charter  of  turnpike  company. 

Approved  in  Hughes  v.  Indiana  Traction  Co.,  67  Ind.  App.  216, 105  N.  E. 
542,  holding  words  '* other  corporations"  in  coemployees'  liability  act  of 
Indiana  does  not  extend  to  street  and  interurban  railway  companies; 
Indianapolis  etc.  Transit  Co.  v.  Andis,  33  Ind.  App.  636,  72  N.  E.  150» 
statute  making  employer  liable  for  injuries  to  employee  through  negligence 
of  employee  having  charge  of  ''locomotive  engine  or  train  upon  railroad," 
does  not  apply  to  one  operating  electric  cars ;  Bischoff  v.  Withered,  9  Wall. 
816,  19  L»  Ed.  831,  in  suit  involving  question  as  to  priority  of  invention; 
Funk  V.  St.  Paul  City  Ry.  Co.,  61  Minn.  438,  52  Am.  St.  Eep.  610,  29 
L.  R.  A.  2lb,  63  N.  W.  1101,  holding  act  relating  to  liability  of  railroad 
corporations  for  negligent  acts  of  servants  is  inapplicable  to  street  railway 
corporation. 

Exclusive  right  granted  to  a  turnpike  company  to  erect  and  maintain  & 
toll-bridge  was  not  impaired  by  a  grant  seventy  years  later  to  a  railroad  com- 
pany of  power  to  erect  a  railway  viaduct 

Approved  in  St.  Clair  v.  Interstate  Transfer  Co.,  192  U.  S.  467,  4S 
L.  Ed.  524,  24  Sup.  Ct.  304,  holding  county  cannot  recover  statutory  penal- 
ties for  carrying  on  ferry  without  license  from  county  across  Mississippi 
to  another  State;  Sault  Ste.  Marie  Bridge  Co.  v.  Powers,  13fe  Fed.  263, 
corporation  organized  under  Missouri  railroad  incorporation  act,  to  build 
and  own  bridge  used  solely  for  railroad  purposes,  is  railroad  within  Acts 
1901,  p.  236,  for  taxation  of  railroads ;  New  York  v.  New  England  Transfer 
Co.,  14  Blatchf .  166,  168,  Fed.  Cas.  10,197,  holding  exclusive  franchise  to 
operate  ferry  for  transportation  of  persons-  and  merchandise,  granted  in 
1730,  not  impaired  by  grant' of  franchise  to  operate  boat  for  transferring' 
trains  of  cars;  Parrott  v.  Lawrence,  2  Dill.  337,  338,  Fed.  Cas.  10,772, 
holding  exclusive  bridge  franchise  not  impaired  by  latter  franchise  to  con- 
duct ferry;  Omaha  Horse  Ry.  Co.  v.  Cable  Tramway  Co.,  30  Fed.  329, 
holding  exclusive  horse  railway  franchise  not  impaired  by  franchise  to 
operate  cable  railway;  Teachout  v.  Des  Moines  etc.  By.  Co.,  75  Iowa,  733, 
38  N.  W.  150,  nor  by  franchise  to  operate  electric  railway;  Lake  v.  Vir- 
ginia etc.  R.  R.  Co.,  7  Nev.  304,  and  Attorney-General  v.*  Delaware  etc. 
R.  R.  Co.,  27  N.  J.  Eq.  19,  following  rule ;  Parkersburg  Gas  Co.  v.  Parkers- 
burg,  30  W.  Va.  441,  4  S.  E.  653,  holding  grant  of  exclusive  privilege  U> 
light  city  with  gas  not  impaired  by  grant  of  power  to  light  with  electricity; 
Pennsylvania  R.  Co.  v.  Keokuk  etc.  Bridge  Co.,  131  U.  S.  389,  33  L.  EcL 
163,  9  Sup.  Ct.  776,  holding  railway  bridge  to  be  part  of  railway  and  not 
distinct  entity ;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  665,  40  L.  Ed. 
844,  16  Sup.  Ct.  710 ,  Pittsburgh  ^tc.  By.  Co.  v.  Board  of  Public  Works, 
172  U.  S.  43,  43  L.  Ed.  358,  19  Sup.  Ct.  94,  and  Commissioners  v.  Holyoke 
Land  etc.  Co.^  104  Mass.  458^  6  Am.  Bep.  258,  all  arguendo. 
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Ferry  and  bridge  franchises.    Note,  26  Am.  Rep.  294. 
What  constitutes  disturbance,  of  ferry.    Note,  Ann.  Caa.  1916B,  1210. 
Bights  and  duties  of  toll-bridge  proprietors.    Note,  58  L  B.  A.  166. 
Ferry  franchise  and  interference  therewith.    Note,  12  E.  E.  C.  164. 
Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constito- 

tion.    Note,  60  L.  B.  A.  41. 
Condemnation  of  property  of  corporations  under  power  of  eminent 

domain — What,  if  any,  property  may  be  taken.    Note,  9  Am.  St. 

Bep.  141. 

Miscellaneous.  Cited  in  Nashville  M.  etc.  Co.  v.  Davidson  Co.,  106  Tenn. 
263,  61  S.  W.  69,  as  illustrating  degree  of  definiteness  in  charter  requisite 
to  grant  exclusive  franchise ;.Wurts  v.  Hoagland,  105  U.  S.  702,  26  L.  Ed. 
1110,  as  instance  where  writ  of  error  was  directed  by  'Supreme  Court  to 
Court  of  Errors  and  Appeal  of  New  Jersey  without  remittitur;  Railroad 
Commission  Cases,  116  U.  S.  328,  29  L.  Ed.  643,  6  Sup.  Ct.  343,  incidentally ; 
Austin^  V.  New  Jersey  Steamboat  Co.,  43  N.  Y.  83,  3  Am.  Bep.  668,  errone- 
ously; Mason  v.  Harper's  Ferry  Bridge  Co.,  17  W.  Va.  408,  to  point  that 
equity  may  restrain  taking  of  private  prox)erty  for  public  use  without  just 
compensation. 

1  WaU.  166-166,  17  L.  Ed.  662,  J019ES  T.  MOBEHEAD. 

Quaere,  whetlier  making  a  door  lock  case  with  two  faces  so  finished  in  point 
of  style  that  either  side  may  be  presented  outward  is  patentable. 

Approved  in  Dunbar  v.  Myers,  94  XT.  S.  198,  24  L.  Ed.  38,  holding  mere 
addition  of  unnecessary  plates  to  different  apparatus  for  circular  saw  is  not 
patentable. 

Patent  which  claims  medianical  parts  in  combination  is  not  infringed  by 
a  combination  which  uses  bnt  one  of  the  parts;  a  fortiori  if  such  part  was  not 
original  with  fint  combination. 

Approved  in  Union  Paper  Collar  Co.  v.  Van  Dusen,  23  Wall.  563,  23 
L.  Ed.  133,  and  Milligan  etc.  Glue  Co.  v.  Upton,  4  Cliff.  251,  Fed.  Cas. 
9607,  holding  new  articles  of  commerce  not  patentable  as  new  manufactures 
unless  production  thereof  involved  exercise  of  invention;  Pennsylvania  B. 
R.  Co.  V.  Locomotive  Engine  Safety  Track  etc.  Co.,  110  U.  S.  494,  28  L.  Ed. 
223,  4  Sup.  Ct.  222,  Alcott  v.  Young,  16  Blatchf.  138,  Fed.  Cas.  149,  and 
Union  Gas  Engine  Co.  v.  Doak,  88  Fed.  90,  all  holding  application  of  old 
process  or  machine  to  similar  subject  with  no  change  in  manner  of  applica- 
tion and  no  substantially  different  result  is  not  patentable. 

Damages  for  use  of  patented  unit  in  new  combination  are  not  to  be  meas- 
ured by  profits  derived  from  sale  of  combination,  bnt  by  benefit  derired  from 
nse  of  nnit  in  the  combination. 

Approved  in  Vrooman  v.  Penhollow,  222  Fed.  895,  138  C.  C.  A.  374,  hold- 
ing two  or  more  defendants  cannot  be  jointly  sued  for  infringement  except 
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where  they  had  common  participation  in  some  infringing  act;  Mowry  v. 
Whitney,  14  Wall.  650,  20  L.  Ed.  866,  and  Ingels  v.  Mast,  1  FUpp.  426,  Fed, 
Cas.  7034,  both  following  rule. 

When  answer  to  bill  for  infringement  admits  tiie  maanfacture  and  sale 
of  the  patented  articles^  the  fact  thus  admitted  must  be  taken  as  established; 
but  under  circumstances  of  this  case,  held,  that  this  would  only  be  deemed 
an  admission  that  two  were  made  and  nominal  damages  of  one  dollar  allowed. 
Approved  in  Fox  v.  Knickerbocker  Engraving  Co.,  165  Fed.  444,  91 
C.  C.  A.  386,  no  further  proof  of  infringement  required  where  defendant 
admitted  that  during  the  time  alleged  he  had  made  and  used  articles  con- 
forming to  claims  of  patent;  Root  v.  Lake  Shore  ete.  Ry.  Co.,  105  U.  S. 
197,  26  L.  Ed.  978,  arguendo. 

1  WaU.  166-175, 17  L.  Ed.  681,  SWEENY  T.  EA8TEB. 

Indorsement  for  collection  prevents  further  circulation  of  paper;  and  party 
thus  Indorsing  may  show  that  he  was  not  the  owner  and  did  not  Intend  to  pass 
title  thereto. 

Approved  in  Commercial  Nat.  Bank  v.  Citizens'  State  Bank,  132  Iowa, 
708, 109  N.  W.  199,  holding  bank  was  not  bona  fide  purchaser  in  due  course 
of  business  of  certificate  of  deposit;  Jackson  v.  Johnson,  248  Mo.  700,  154 
S.  W.  765,  holding  sale  under  trust  deed  void  where  note  secured  by  same 
had  been  paid ;  Winfield  Nat.  Bank  v.  McWilliams,  9  Okl.  505,  60  Pac.  232, 
where  bank  receives  check  indorsed  in  blank  for  correspondent  and  parts 
with  value,  it  is  entitled  to  proceeds  though  check  not  actually  collected 
until  after  failure  of  transmitting  bank;  Smith  v.  Bayer,  46  Or.  146,  79 
Pac.  498,  indorsee  of  note  "for  collection"  may  sue  thereon  in  own  name; 
White  V.  Commercial  etc.  Bank,  60  S.  C.  125,  38  S.  E.  454,  holding  where 
party  forwards  draft  to  bank,  which  collects  and  puts  funds  among  .its 
general  assets,  party  must  on  insolvency  of  bank  substantially  identify  his 
funds  in  order  to  create  specific  lien ;  Central  R.  R.  Co.  v.  First  Nat.  Bank, 
73  Ga.  385,  holding  owner  of  note  may  maintain  suit  for  money  had  and 
received  against  agent  of  collecting  bank ;  Tyson  v.  Western  Nat.  Bank,  77 
Md.  417,  23  L.  R.  A.  162,  26  Atl.  521,  holding  such  indorsement  is  in  iteelf 
notice  of  want  of  title  in  indorsee ;  and  United  States  Bank  v.  Geer,  55  Neb. 
465,  70  Am.  St.  Rep.  392,  41  L.  R.  A.  444,  75  N.  W.  1089,  and  Merchants' 
Bank  v.  Valley  Packing  Co.,  4  Mo.  App.  211,  holding  where  indorsement  is 
altered  by  striking  out  "for  collection,"  purchaser  is  bound  to  take  notice 
as  to  effect  on  indorser  who  had  no  knowledge  thereof;  Kempner  v.  Jordan, 
3  Tex.  Civ.  App.^132,  22  S.  W.  1002,  holding  owner  may  recover  note  from 
person  to  whom  agent  for  collection  has  assigned  it;  National  Bank  of 
Commerce  v.  Merchants'  National  Bank,  91  U.  S.  97,  23  L.  Ed.  211,  holding 
such  indorsement  indicates  an  agency;  United  States  v.  American  Exeh. 
Nat.  Bank,  70  Fed.  233,  and  agent  not  liable  where  he  has  collected  and 
turned  over  funds  without  knowledge  of  fraud;  Hoffman  v.  First  Nat. 
Bank,  46  N.  J.  L.  607,  arguendo. 
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Duty  and  liability  of  bank  as  agent  for  collection.    Note,  34  Am.  Dec. 
307,  316. 

Title  to  checks  indorsed  in  blank  and  forwarded  for  collection.    Note, 
2  Ann.  Cas.  118. 


Banker  cannot  retain,  to  answer  a  balance  due  on  general  acconnt  from  an 
inaolTent  correspondent,  paper  known  by  him  to  belong  to  tbird  persons  and 
merely  Indorsed  for  collection. 

Approved  in  EvansTille  Bank  v.  German-%American  Bank,  155  U.  S. 
562,  39  L.  Ed.  262,  15  Sup.  Ct.  223,  Bank  of  Metropolis  v.  First  Nat. 
Bank,  22  Blatchf.  60,  19  Fed.  303,  In  re  Howard,  12  Fed.  Cas.  630,  6 
Bank.  Reg.  376,  Fifth  Nat.  Bank  v.  Armstrong,  40*  Fed.  48,  Commer- 
cial Nat.  Bank  v.  Hamilton  Nat.  Bank,  42  Fed.  881,  First  Nat.  Bank  v. 
First  Nat.  Bank,  76  Ind.  567,  40  Am.  Rep.  265,  Manufacturers'  Bank  v. 
Continental  Bank,  148  Mass.  558,  12  Abl  St.  Rep.  599,  2  L.  R.  A.  701,  20 
N.  E.  194,  Freeman's  Nat.  Bank  v.  National  Tube  Works  Co.,  151  Mass. 
418,  21  Am.  St.  Rep.  464,  8  L.  R.  A.  46,  24  N.  E.  779,  Bank  of  Sherman  v. 
Weiss,  67  Tex.  334,  335,  60  Am.  Rep.  31,  32,  3  S.  W.  300,  301,  all  following 
rule;  dissenting  opinion  in  Irwin  v.  Reeves  Pulley  Co.,  20  Ind.  App.  120, 
129,  48  N.  E.  607,  610,  arguendo. 

Bankers*  liens  not  founded  on  express  contract.  Note,  4  Am.  St.  Rep*. 
204. 

Right  of  correspondent  bank  to  hold  paper  received  for  collection  or 
the  proceeds  of  it,  as  against  the  owner,  in  case  of  the  insolvency  of 
the  forwarding  bank.    Note,  14  Am.  St.  Rep.  584,  585. 

lien  of  bankers  not  founded  on  contract.    Note,  111  Am.  St.  Rep.  428. 

Bank's  lien  or  setoff  against  deposit  for  debt  due  it  by  depositor. 
Note,  2  Ann.  Oas.  207. 

Trust  in  proceeds  of  collection  by  insolvent  bank.  Note,  32  L.  R.  A. 
722. 

Fact  that  a  banker  did  not  have  notice  that  paper  transmitted  by  bis  cor- 
respondent belonged  to  tbird  persons  will  not  entitle  him  to  retain  it  as  against 
tbe  real  owners,  unless  he  gave  credit  to  his  correspondent,  or  suffered  balances 
to  remain  in  the  latter's  hands  to  be  met  by  paper  transmitted,  or  expected  to 
be  transmitted  in  the  usual  course  of  dealing. 

Approved  in  McStay  Supply  Co.  v.  John  S.  Cook  &  Co.,  35  Nev.  297,  132 
Pac.  548,  holding  where  principal  permits  money  deposited  by  agent  to 
agent's  credit  in  bank,  which  has  no  notice  of  its  true  ownership,  and  agent 
subjects  money  to  lien  on  account  of  money  borrowed  from  bank,  prin- 
cipal and  not  bank  is  loser;  Commercial  Bank  v.  Armstrong,  148  U.  S.  56, 
87  L.  Ed.  366,  13  Sup.  Ct.  534,  denying  right  of  transmitting  bank  to  re- 
cover from  receiver  of  insolvent  bank  amount  of  collections  held  on  gen- 
eral account  pursuant  to  custom;  Vickrey  v.  State  Savings  Assn.,  21  Fed. 
773,  allowing  collecting  bank  to  retain  where  note  indorsed  for  "collection 
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and  credit";  Wyman  v.  Colorado  Nat.  Bank,  5  Colo.  36,  40  Am.  Rep.  138, 
and  Carroll  v.  Bank,  30  W.  Va.  528,  8  Am.  St  Rep.  108,  4  S.  E.  445,  where 
collecting  bank  treated  note  as  owned  by  remitting  bank  and  gave  latter 
credit  therefor ;  Wood  v.  Boylston  Nat.  Bank,  129  Mass.  360,  87  Am.  Rep. 
867,  holding  where  note  is  indorsed  in  blank  and  given  to  attorney  for  col- 
lection, and  by  him  given  to  bank,  and  upon  collection  placed  to  credit  of 
balance  owing  bank,  owner  cannot  recover ;  Bank  of  New  Hanover  v.  Will- 
iams, 79  N.  C.  141,  holding  factor  has  lien  for  general  balance ;  Williams  v. 
Jones,  77  Ala.  305,  and  National  Bank  of  Commerce  v.  Johnson,  6  N.  D. 
184,  69  N.  W.  51,  both  arguendo. 

Denied  in  Hyde  v.  First  Nat.  Bank,  7  Biss.  160,  Fed.  Cas.  6970,  holding 
correspondent  bank  not  liable  to  owner  of  paper  received  for  collection. 

Distinguished  in  Ayres  v.  Farmers'  etc.  Bank,  79  Mo.  425,  49  Am.  Rep. 
238,  where  check  was  indorsed  for  collection  and  credit. 

Miscellaneous.  Cited  in  Sparhawk  v.  Drexel,  22  Fed.  Cas.  863^  12  Bank. 
Reg.  459,  as  instance  where  Supreme  Court  recognized  banker's  lien. 

1  WaU.  176-228,  17  L.  Ed.  520,  QELPCKE  Y.  CITT  OF  DUBUQUE. 

This  case  presents  features  of  more  than  usual  interest.    It  was  an  out- 
growth of  the  cra^e  for  railroad  extension  which  at  one  time  led  towns, 
cities  and  counties  to  vie  one  with*  another,  in  reckless  pledges  of 'municipal 
aid  to  railroad  schemes  of  more  or  less  economic  soundness ;  and  it  arrested 
the  reactionary  tendency  in  certain  jurisdictions  to  a  repudiation  of  the 
obligations  thus  hastily  undertaken.    It  belongs  to  a  period  anterior  to 
the  Grange  Cases  (Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77  et  seq.), 
which  culminated  the  protest  against  real  and  fancied  railroad  extortion, 
much  as  the  class  of  cases  of  which  Gelpcke  v.  Dubuque  is  a  type,  marked 
the  culmination  of  the  earlier  outcry  for  railroad  expansion.    The  deci- 
sion has  been  referred  to  as  illustrating  the  liberal  construction  which  the 
Supreme  Court  has  resorted  to  in  upholding  municipal  securities  (98  Am. 
Dec.  682);  and  its  influence  has  been  recognized  as  making  against  the  re- 
pudiation of  municipal  bonds  (Commissioners'  Court  of  Limestone  Co.  v. 
Rather,  48  Ala.  445).    But  its  most  interesting  doctrine  is  that  which  deals 
with  the  delicate  question  of  the  extent  of  the  Federal  court's  power  to 
accept  or  reject  a  State  Supreme  Court's  exposition  of  its  own  Constitu- 
tion and  laws.    The  holding  of  the  Gelpcke  case  upon  that  point  resulted 
not  only  in  a  clash  between  the  Federal  judiciary  and  that  of  the  State  of 
Iowa,  at  a  time  when  the  very  existence  of  the  Union  was  threatened  by 
civil  war,  but  also  in  the  injection  of  certain  personalities  into  the  contro- 
versy and  much  unfortunate  acerbity  of  feeling.    Thus  one  member  of  the 
Iowa  Supreme  Court  took  exception  to  the  opinion  of  Mr.  Justice  Swayne 
in  the  principal  case,  in  the  following  terms:  "Not  only  is  the  decision 
under  consideration  remarkable  for  bold  disregard  of  precedent,  but  it  is 
distinguished  from  all  other  decisions  of  the  august  tribunal  that  rendered 
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it,  as  well  as  from  those  of  all  other  high  courts,  in  the  use  of  language 
extremely  disrespectful  toward  the  Supreme  Court  of  a  State"  (McClure  v. 
Owen,  26  Iowa,  258-259) ;  and  elsewhere  refers  to  the  "extremely  disre- 
spectful allusion  to  the  Supreme  Court  of  Iowa,"  in  Mr.  Justice  Swayne's 
opinion  (Ex  parte  Holman,  28  Iowa,  168).  While  a  Federal  circuit  judge 
remarked  of  the  Iowa  decisions,  and  those  in  one  or  two  othei>  States  deny- 
ing the  validity  of  the  municipal  aid  railroad  bonds,  that  they  had  been 
made  "in  a  deliberate  and  conscientious  disr^ard  of  the  most  learned, 
numerous  and  persuasive  body  of  opinions  ever  before  given  upon  any  one 
subject  in  the  whole  history  of  our  constitutional  law"  (Talcott  v.  Town- 
uhip  of  Pine  Grove,  1  Flipp.  132,  Fed.  Cas.  13,736). 

Whenm,  corporation  has  power,  in  any  event,  to  issue  negotiable  securities, 
a  bona  fide  holder  may  presume  they  were  issued  under  the  circumstances  giving 
the  requisite  authority,  and  they  are  as  unimpeachable  as  any  other  negotiable 
paper.  So  where  a  municipality  is  authorized  to  borrow  money  under  sanction^ 
of  two-thirds  vote  of  the  electors,  its  railroad  aid  bonds  in  hands  of  bona  fide 
holder,  issued  under  that  authority,  will  be  presumed  to  have  been  rightfully 
sanctioned. 

Approved  in  Board  of  County  CSmmissioners  v.  Home  Saving  Bank,  236 
U.  S.  105,  59  L.  Ed.  487,  35  Sup.  Ct.  265,  holding  that  there  is  no  essential  . 
difference  between  bonds  of  municipality  and  its  certificates  of  indebted- 
ness; Union  Nat.  Bank  v.  NeiU,  149  Fed.  715,  10  L.  B.  A.  (N.  S.)  426,  79 
C.  C.  A.  417,  unauthorized  act  of  member  of  trading  partnership  in  sign- 
ing firm  name  as  accommodation  indorser  is  no  defense  to  firm  as  against 
bona  fide  purchaser;  Board  of  Commrs.  v.  Color,  113^ Fed.  716,  61  C.  C.  A. 
379,  holding  recitals  in  county  railroad  aid  bonds  estop  county  to  deny  that 
subscription  was  necessary  to  aid  completion  of  railroad;  Hughes  County 
V.  Ldvingston,  104  Fed.  315,  43  C.  C.  A.  541,  holding  recitals  in  county 
bonds  that  they  are  refunding  bonds  estop  county  from  denying  obliga-  ~ 
tions  which  bonds  were  to  refund;  Board  of  Education  v.  Boyer,  5  Okl. 
232,  47  Pac.  1092,  where  city  board  of  education  acts  on  petition  to  have 
territory  annexed  to  city  for  school  purposes,  and  orders  territory  attached 
and  entry  made  in  records,  jnresumed  that  petition  signed  by  majority  of 
electors  of  annexed  territory;  Milner  v.  Pensacola,  2  Woods,  637,  Fed.  Cas. 
9619,  State  ex  rel.  v.  City  Council,  74  Ala.  231,  and  Fulton  v.  Town  of 
Riverton,  42  Minn.  397,  44  N.  W.  258,  declaring  municipal  railroad  aid 
bonds  valid  when  in  bona  fide  hands,  notwithstanding  failure  to  show 
the  requisite  number  of  votes  in  their  favor;  Louisville  etc.  R.  R.  Co.  v. 
State,  8  Heisk.  788,  Greeley  v.  Jacksonville,  17  Fla.  179,  City  of  San 
Antonio  v.  Lane,  32  Tex.  413,  414,  Huidekoper  v.  Buchanan  County,  3  Dill. 
180,  Fed.  Cas.  6847,  Supervisors  v.  Schenck,  5  Wall.  784,  18  L.  Ed.  669, 
Grand  Chute  v.  Winegar,  15  Wall.  373,  21  L.  Ed.  174,  and  Jefferson  County 
V.  Lewis,  20  Fla.  1007,  notwithstanding  irregularities  in  the  method  of  call- 
ing or  conducting  the  election,  bonds  are  valid;  Vicksburg  v.  Lombard, 
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51  MisB.  127,  though  the  municipal  officers  authorizing  them  were  de  facta 
merely,  bonds  are  valid;  Miller  v.  Berlin,  13  Blatchf.  247,  Fed.  Gas.  9562, 
though  requirement  as  to  recording  of  written  consent  of  taxpayers  and  of 
assessment-roll  was  neglected ;  Doming  v.  Houlton  64  Me.  262,  18  Am.  Rep. 
258,  though  some  of  the  conditions  to  be  performed  by  the  aided  railroad 
were  disregarded;  Black  v.  Cohen,  52  Qa.  629,  where  the  currency  which 
they  were  to  redeem  was  illegal;  Kenicott  v.  Supervisors,  16  Wall.  465,  21 
L.  Ed.  820,  Lexington  v.  Butler,  14  Wall.  296,  20  L.  Ed.  81S,  and  Ck>mit7 
Commrs.  v.  King,  13  Fla.  463,  or  where  other  similar  defect  was  ur^ged 
against  them.  The  syllabus  rule  has  been  relied  ux)on  in  holding  such 
bonds  presumptively  valid  (Smith  v.  Tallapoosa  County,  2  Woods,  577^ 
Fed.  Cas.  13,113),  and,  therefore,  that  a  complaint  thereupon  need  not  aver 
municipal  compliance  with  necessary  steps  (Chicago  etc.  R.  R.  Co.  v.  Otoe 
County,  1  Dill.  342,  Fed.  Cas.  2667).  The  rule  has  also  been  applied  in 
upholding  other  municipal  bonds  challenged  as  void  for  various  defects, 
such  as  street-paving  bonds  (Memphis  v.  Brown,  1  Flipp.  196,  198,  Fed. 
Cas.  9415) ;  school  bonds  (Wiley  v.  Board  of  Education,  11  Minn.  379)  ; 
and  municipal  bridge  bonds  (State  ex  rel.  v.  Commissioners  of  lEGowa  Co., 
39  Kan.  659,  7  Am.  St.  Rep.  570,  19  Pac.  926).. 

But  the  cases  are  by  no  means  uniform  in  support  of  the  rule  in  its 
broadest  application.  Where  such  bonds  show  irregularity  on  their  face, 
they  have  been  held  void  even  in  bona  fide  hands;  as  where  oontaining  a 
recital  that  they  were  authorized  in  aid  of  railroad  A,  and  were  in  fact 
issued  to  a  consolidated  concern  formed  by  A  and  B  (Kennard  v.  Caas 
County,  3  Dill.  150,  Fed.  Cas.  7697).  So  where  they  have  been  issued  with- 
out any  vote  at  all,  even  a  bona  fide  holder  cannot  enforce  them  (Steines  v. 
Franklin  County,  48  Mo.  186,  8  Am.  Bep.  97),  or  where  issued  by  strangers 
absolutely  without  authority  (Town  of  Lyons  v.  Chamberlain,  89  N.  T. 
587).  And  elsewhere  it  has  been  held  that  no  presumption  arises  against 
the  municipality  where  the  bonds  are  issued  for  a  wholly  unauthorized 
purpose  (Hopper  v.  Covington,  118  U.  S.  150,  30  L.  Ed.  192,  6  Sup.  Ct.  1026, 
and  Bissell  v.  City  of  Kankakee,  64  111.  251, 16  Am.  Rep.  556).  Other  eases 
question  the  applicability  of  the  rule  in  any  circumstances  except  where 
the  bonds  contain  recitals  which  amount  to  an  estoppel  (Hawkins  v.  Car- 
roll County,  50  Miss.  764,  Lewis  v.  Commissioners  of  Bourbon  County,  12 
Kan.  209,  217) ;  and  on  this  ground  refuse  to  enforce  school  bonds  issued 
for  an  unauthorized  school  purpose  (Hopper  v.  (Covington,  10  Biss.  492, 
8  Fed.  781).  An  Illinois  case  has  held  bonds  invalid  where  the  bond  elec- 
tion was  called  by  the  County  Court  instead  of  the  board  of  supervisors 
(Marshall  County  v.  Cook,  38  111.  56,  87  Am.  Dec.  290;  but  see  contra. 
Supervisors  v.  Schenck,  5  Wall.  784,  18  L.  Ed.  559),  and  an  Iowa  decision 
criticised  and  denies  the  doctrine  in  toto  (Chamberlain  v.  City  of  Burling- 
ton, 19  Iowa,  405). 

Aside  from  the  authorities  concerned  with  bonds  of  public  corporations, 
other  citing  cases  rely  upon  the  syllabus  rule  in  holding  private  corpora- 
tions bound  by   their   accommodation   paper   executed  in   excess  of  their 
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powers  (National  Bank  v.  Young,  41  N.  J.  Eq.  535,  7  Atl.  489,  Fanners' 
Nat.  Bank  v.  Sutton  Mfg.  Co.,  52  Fed.  196,  17  L.  B.  A.  598,  3  C.  C.  A.  1, 
Ex  parte  Estabrook  Co.,  2  Low.  549,  Fed.  Cas.  5434) ;  or  by  an  ultra  vires 
guaranty  (Louisville  etc.  R.  R.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  574, 
48  li.  Ed.  1091,  19  Sup.  Ct.  825) ;  and  in  holding  a  loan  society  estopped 
to  dispute  a  note  signed  by  its  vice-president  (Grommes  v.  Sullivan,  81 
Fed.  47,  48  L.  JL  A.  419,  26  C.  C.  A.  320) ;  or  a  bank  to  dispute  its  cashier's 
power  to  buy  and  sell  exchange  (Merchants'  National  Bank  v.  State  Na- 
tional Bank,  10  Wall.  645, 19  L.  Ed.  1018).  Others  rely  upon  it  as  follows: 
Atchison  etc.  R.  R.  Co.  v.  Fletcher,  35  Kan.  248,  10  Pac.  605,  holding  rail- 
road bound  by  its  guaranty  of  another's  bonds,  though  proper  method  of 
executing  it  not  pursued;  Asphalt  Pav.  Co.  v.  Gogreve,  41  La.  Ann.  268, 
5  South.  857,  indulging  presumption  that  a  repaving  petition  was  signed  by 
l^al  number  of  voters;  National  Exch.  Bank  v.  White,  30  Fed.  416,  hold- 
ing partnership  bound  by  negotiable  paper  fraudulently  issued;  Breyman 
v.  Ann  Arbor  R.  R.  Co.,  85  Fed.  583,  applyii^  rule  in  construing  contract 
for  railway  filling;  Budd  v.  Walla  Walla  Pub.'  Co.,  2  Wash.  Ter.  353,  7  Pac. 
898,  corporate  trustees'  meeting  will  be  presumed  regularly  called.  Cited 
in  In  re  Shelboume,  21  Fed.  Cas.  1234,  1235,  and  Hening  v.  United  States 
Ins.  Co.,  2  Dill.  36,  Fed.  Cas.  6366,  to  point  that  Federal  courts  will  not 
follow  local  decisions  on  questions  of  general  commercial  law;  Sala  v. 
New  Orleans,  2  Woods,  195,  Fed.  Cas.  12,246 ;  dissenting  opinion  in  County 
of  Randolph  vl  Post,  93  U.  S.  514,  28  L.  Ed.  959,  and  Smith  v.  Sac  County, 
11  Wall.  156,  20  L.  Ed.  107,  all  following  rule ;  Heard  v.  Dubuque  Bank, 
8  Neb.  15,  30  Am.  Rep.  818,  note  reciting  its  execution  for  purchase  price 
of  mower  is  not  non-negotiable;  Fogg  v.  Supreme  Lodge,  156  Mass.  434, 
31  N.  E.  290,  stockholders  of  corporation  performing  unlawful  act,  not  in 
pari  delicto ;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  588,  99  Am.  Dec.  815, 
discussing  ultra  vires  acts;  German  Ins.  Co.  v.  Manning,  78  Fed.  903, 
arguendo. 

Distinguished  in  Eaton  v.  Berlin,  49  N.  H.  224,  holding  unauthorized 
order  by  town  selectmen  for  payment  of  State  aid  military  warrants  not 
binding  in  bona  fide  hands;  Clark  v.  Des  Moines,  19  Iowa,  213,  217,  87 
Am.  Dec.  429,  431,  holding  city  and  county  warrants  not  negotiable  instru- 
ments freed  from  equities  in  hands  of  bona  fide  holders. 

Qualified  in  City  Elect.  Ry.  Co.  v.  First  Nat.  Bank,  62  Ark.  39,  54  Am. 
St.  Rep.  288,  31  L.  R.  A.  587,  34  S.  W.  90,  holding  corporate  president  and 
secretary  have  no  inherent  power  to  issue  negotiable  notes,  and  no  pre- 
sumption of  validity  will  attach. 

Municipal  bonds  and  defenses   thereto.    Note,  98  Am.  Dec.  678,  681, 
682,  683,  688. 

Irregularities  in  issuance  of  municipal  railroad  aid  bonds  may  be  cured  by 
subseauent  legislative  ratification. 

Approved  in  Beloit  v.  Morgan,  7  Wall.  624,  19  L.  Ed.  207,  Thompson  v. 
Perrine,  103  U.  S.  815,  26  Lb  Ed.  616,  St.  Joseph  Township  v.  Rogers,  16 
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Wall.  666,  21  L.  Ed.  338,  and  Schneck  v.  City  of  Jefferaonville,  152  Ind. 
217,  52  N.  E.  216,  holding  municipal  railroad  aid  bonds  so  validated; 
Griffin  v.  Cunningham,  20  Gratt.  110,  and  Williams  v.  Daanesburgh,  66 
N^  "St.  137,  both  arguendo. 

Municipal  corporations,  including  tliose  of  the  State  of  Iowa,  maj  iBsae 
bonds  aad  subscribe  stock  in  aid  of  railroads,  according  to  tbe  preraiUng  doc- 
trine in  the  various  States. 

Approved  in  Meyer  v.  City  of  Muscatine,  1  Wall.  390,  393,  17  L.  Ed.  666, 
567,  and  United  States  v.  Baltiinore  etc.  R.  R.  Co.,  17  Wall.  330,  26  L.  Ed. 
600  (affirming  24  Fed.  Cas.  979),  Douglas  v.  Town  of  Chatham,  41  Conn. 
234,  Leavenworth  County  v.  Miller,  7  Kan.  506,  510,  12  Am.  Rep.  439,  443, 
Davidson  v.  County  Commrs.,  18  Minn.  490,  and  Schneck  v.  Jeffersonville, 
152  Ind.  217,  52  N.  E.  216,  all  upholding  municipal  aid  in  similar  cases; 
Talcott  V.  Pine  Grove,  1  Flipp.  177,  Fed.  Cas.  13,736,  following  rule,  not- 
withstanding State  decisions  contra;  Rogers  v.  Keokuk,  154  U.  S.  547,  18 
L.  Ed.  75,  14  Sup.  Ct.  1162,  affirming  rule  as  to  Iowa  municipalities ;  Stock- 
ton etc.  R.  R.  Co.  V.  Stockton,  41  Cal.  183,  upholding  act  of  1870,  empower- 
ing city  of  Stockton  to  issue  railroad  aid  bonds;  Hallenbeck  v.  Hahn,  2 
Neb.  421,  upholding  county  railroad  aid  bonds:  Bound  v.  Wisconsin  etc. 
R.  R.  Co.,  4r5  Wis.  568,  as  to  argument  on  repudiation,  denjring  power  of 
municipality  to  donate  bonds  to  railroad. 

Constitutionality  of  statutes  authorizing  cities  to  subscribe  to  stock 
of  or  make  donations  to  corporations.    Note,  59  Am.  Dec.  783. 

Constitutionality  of  statutes  permitting  counties  or  municipal  corpora- 
tions to  subscribe  to  stock  in  railroad  companies.  Note,  68  Am.  Dec 
696. 

Public  purposes  for  which  money  may  be  appropriated  or  raised  by 
taxation.    Note,  14  L.  R.  A.  479. 

In  this  case,  municipal  railroad  aid  bonds,  upbeld  as  valid,  were  issued  in 
aid  of  a  railroad  beyond  tbe  limits  of  the  municipality. 

Approved  in  Glucose  Sugar  Ref .  Co.  v.  Marshalltown,  153  Fed.  624,  hold- 
ing city  having  express  statutory  authority  to  construct  sewers  had  implied 
power  to  borrow  money  to  construct  plant  for  disposition  of  sewage; 
Chicago  etc.  R.  R.  Co.  v.  County  of  Otoe,  16  Wall.  677,  21  L..Ed.  881  (re- 
printed, 2  Neb.  501),  Quincy  etc.  R.  R.  Co.  v.  Morris,  84  IlL  419,  and 
Town  of  Bennington  v.  Park,  50  Vt.  206,  all  following  rule. 

Supreme  court  will  not  follow,  mere  oscillations  in  the  course  of  settlement 
of  questions  in  the  State  courts. 

Approved  in  Geohegan  v.  Union  Elevated  R.  Co.,  266  111.  496,  Ann.  Oas. 
1916B,  762,  107  N.  E.  793,  holding  that  after  repeated  decisions  on  aame 
point  by  Supreme  Court,  maxim  of  stare  decisis  should  prevail;  Gifford 
V.  Culver,  261  111.  531,  104  N.  E.  147,  holding  that  in  view  of  State  Supreme 
Court  decisions,  declaring  constitutionality  of  act  creating  municipal  court 


747  GELPCKE  v.  CITY  OF  DUBUQUE.      1  Wall.  175-223 

of  ChicagO;  such  court  will  refuse  to  consider  that  question;  Harhert  v. 
Monongahela  River  R.  R.  Co.,  50  W.  Va.  255,  40  S.  E.  378,  and  Weston  "v. 
Ralston,  48  W.  Va.  189,  190,  191,  36  S.  E.  455,  both  arguendo;  Myrick  v. 
Heard,  31  Fed.  243,  where  State  decisions  did  not  really  reach  the  point 
at  issue;  Braxon  v.  Bressler,  64  111.  493,  holding,  by  analogy.  State  court 
may  elect  to  follow  earlier  of  two  conflicting  Supreme  Court  decisions. 

If  a  contract  wben  made  is  valid  under  State  OoiiBtltiition  and  laws  as  then 
ezponnded  by  tbe  goTemment,  and  administered  in  its  conrts,  it  cannot  be  im- 
paired either  by  subsequent  legislation  or  a  change  in  Judicial  construction  of 
existing  law.  Accordingly,  where  Iowa  municipal  railroad  aid  bonds  were  sold 
to  innocent  parties  at  a  time  when  the  Iowa  Supreme  Court  upheld  the  con- 
stitutional power  of  the  legislature  to  authorize  them,  in  suits  upon  such  bonds, 
later  Iowa  decisions  denying  this  power  will  not  be  followed  by  the  Supreme 
Cotirt. 

Approved  in.Gundall  v.  Manhattan  Ry.  Co.,  205  Fed.  411,  412,  413,  where 
rulings  of  New  York  courts  as  to  limitation  of  actions  by  adjacent  property 
owners  for  damages  by  construction  of  elevated  railroad  had  been  conflict- 
ing, allegation  later  holding  that  limitations  applied  constituted  deprivation 
of  land  owner's  property  was  insufiicient  to  raise  Federal  question ;  Gamble 
V.  Rural  Indep.  School  Dist.,  146  Fed.  117,  76  C.  C.  A.  539,  bona  fide  pur- 
chaser of  n^otiable  school  bond  not  affected  by  subsequent  Iowa  code 
amendment  restricting  recovery  on  negotiable  paper  procured  by  fraud; 
Board  of  Commrs.  v.  Tollman,  146  Fed.  763,  76  C.  C.  A.  317,  Federal  court 
puts  own  construction  on  State  constitutional  provision  where  at  time  of 
issuance  of  railroad  bonds  there  was  no  State  decision  construing  Constitu- 
tion ;  State  v.  O'Neil,  147  Iowa,  517,  526,  Ann.  Oas.  1912B,  691,  83  L.  B.  A. 
(N.  S.)  788,  126  N.  W.  455,  458,  holding  where  person  committed  misde- 
Aieanor  during  interval  between  time  of  one  decision  declaring  statute  un- 
constitutional and  another  upholding  it,  he  could  not  be  prosecuted  under 
said  statute ;  Swanson  v.  City  of  Ottumwa,  131  Iowa,  549,  9  Ann.  Oas.  1117, 
5  L.  B.  A.  (N.  S.)  860,  106  N.  W.  12,  holding  change  of  judicial  decision 
is  not  promulgation  of  new  law,  and  not  within  constitutional  provision 
prohibiting  impairment  of  contracts;  Crigler  v.  Shepler,  79  Kan.  838,  23 
L.  B.  A.  (N.  S.)  500, 101  Pac.  620,  fact  that  under  former  decision  in  action 
to  which  plaintiff  was  not  a  party  Supreme  Court  held  that  Gen.  Stats.  1901, 
§  2479,  was  not  repugnant  to  Federal  Constitution  in  its  application  to  par- 
ticular facts,  is  immaterial;  Yazoo  etc.  R.  R.  Co.  v.  Adams,  81  Miss.  116,  32 
South.  946,  construing  corporate  tax  exemption;  Sedalia  v.  Donohue,.  190 
Mo.  418,  89  S.  W.  389,  where  Kansas  City  Court  of  Appeals  decided  that 
tax  bill  issued  by  clerk  in  pursuance  of  resolution  of  council  was  valid,  tax 
bills  subsequently  issued  by  clerk  are  not  contracts  impaired  by  subsequent 
Supreme  Court  decision  denying  their  validity.  It  was  subsequently  de- 
cided that  the  Supreme  Court  might  thus  depart  from  the  latest  State  ad- 
judications only  in  cases  coming  up  from  the  inferior  Federal  courts;  while 
on  error  to  a  State  Supreme  Court  the  latter's  exposition  of  its  State'  law 
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under  ifis  State  Constitution  is  binding  under  all  circumstances.    This  is 
for  the  obvious  reason  that  a  State  decision  can  be  reversed  in  the  Federal 
court  only  if  infringing  some  Federal  limitation  and  not  at  all  because  of 
incompatibility  with  the  State  Constitution;  and  in  cases  similar  to  the 
Gelpcke  case  there  is  no  Federal  question  involved— no  contention  that  a 
State  law  impairs  the  obligation  of  a  contract  (Bacon  v.  Texas,  163  U.  S. 
221,  222,  41  L.  Ed.  137, 138, 16  Sup.  Ct.  1029,  Turner  v.  Wilkes  Co.  Commrs., 
173  U.  S.  463,  43  L.  Ed.  769,  19  Sup.  Ct.  465,  and  dissenting  opinion  in 
McCullough  V.  Virginia,  172  U.  S.  130,  43  L.  Ed.  392,  19  Sup.  Ct.  144).    It 
results  that  a  State  law  may  be  enforced  as  binding  in  one  instance  and 
disregarded  as  nugatory  in  another  ;•  that  there  is  one  kind  of  law  for  cer- 
tain litigants  and  a  different  kind  for  others  similarly  circumstanced — the 
difference  in  the  law  administered  resting  upon  no  more  rational  basis  than 
the  accident  of  the  citizenship  of  the  contracting  parties.    All  this  was  very 
clearly  pointed  out  by  Mr.  Justice  Miller  in  his  very  able  dissenting  opinion 
in  fhe  principal  case  (1  Wall.  209>210,  17  L.  Ed.  526,  527),  and  again  in 
later  decisions  (Riggs  v.  Johnson  County,  6  Wall.  202,  18  L.  Ed.  778,  Butz 
V.  City  of  Muscatine,  8  Wall.  586,  19  L.  Ed.  494) ;  and  it  may,  we  think, 
safely  be  affirmed  that  it  will  require  circumstances  quite  as  exceptional  as 
those  involved  in  cases  of  which  Gelpcke  v.  Dubuque  is  a  type,  to  move  the 
Supreme  Court  to  an  application  of  this  doctrine  in  future  cases  where  the 
binding  nature  of  the  latest  State  adjudication  is  in  question.    Other  courts, 
particularly  the  Supreme  Court  of  Iowa,  have  attacked  and  combated  the 
doctrine  with  considerable  vigor  (Chamberlain  v.  City  of  Burlington,  19 
Iowa,  400,  401,  McClure  v.  Owen,  26  Iowa,  253,  256,  257,  258,  Ex  parte  Hoi- 
man,  28  Iowa,  123,  165,  168,  187,  and  Storrie  v.  Cortes,  90  Tex.  288,  290, 
35  L.  B.  A.  668,  669,  38  S.  W.  156,  157) ;  though  the  Iowa  court  thereafter 
attempted  to  reconcile  its  decisions  as  consistent  throughout  with  the  earlier 
holdings  favoring  their  validity  (Stewart  v.  Board  of  Supervisors,  30  Iowa, 
38,  39.    And  see,  also.  County  of  Wapello  v.  Burlington  &  M.  R.  R.  Co., 
44  Iowa,  600) .    The  principle  is  strictly  in  the  nature  of  an  exception  to  the 
general  rule.    Some  of  the  citing  cases  note  this  and  show  no  disposition 
to  extend  it  (Braun  v.  Board  of  Commrs.,  66  Fed.  479,  Blossburg  etc.  R.  B. 
Co.  V.  Tioga  R.  R.  Co.,  5  Blatchf .  392,  Fed.  Cas.  1563,  Van  Bokelen  v.  Brook- 
lyn R.  R.,  5  Blatchf.  381,  Fed.  Cas  16,830,  Lavin  v.  Emigrant  etc.  Bank, 
18  Blatchf.  12,  1  Fed.  650) ;  another  refuses  to  apply  the  principle  where 
there  was  no  contract  resting  upon  the  earlier  overruled  decision  (Town  of 
Hardinsbui^  v.  Cravens,  148  Ind.  9,  47  N.  E.  155);  and  others  deny  its 
applicability  where  the  later  decision  merely  misconstrues^  without  impair- 
ing any  contract  (Central  Land  Co.  v.  Laidley,  159  U.  S.  Ill,  112,  40  L.  Ed. 
94,  96,  16  Sup.  Ct.  82,  and  McLure  v.  Melton,  24  S.  C.  568,  58  Aju.  Rep. 
276),    So,  also,  it  has  been  held  that  the  change  in  the  judicial  decisions 
must  affect  the  construction  of  written  law  to  render  the  Gelpcke  doctrine 
applicable  (Ray  v.  Western  Pennsylvania  Natural  Gas  Co.,  138  Pa.  St.  591, 
21  Am.  St.  Rep.  927,  12  L.  R.  A.  293,  20  Atl.  1067).    Other  cases  decline 
to  recognize  the  applicability  of  the  role  where  the  earlier  decision  is  iso- 
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iated  or  not  based  upon  full  examination  of  the  point  (McLnre  v.  Melton, 
24  S.  C.  568,  58  Am.  Bep.  276,  and  Keoknk  etc.  R.  R.  Co.  v.  County  Court, 
41  Fed.  310).  The  court  will  follow  the  latest  rather  than  the  earlier  de- 
eisions,  also  where  the  earlier  deny  the  validity  of  railroad  or  other  muni- 
cipal bonds  and  the  subsequent  cases  affirm  them  (Wade  v.  Travis  County, 
174  U.  S.  609,  43  L,  Ed.  1064,  19  Sup.  Ct.  719,  King  v.  Wilson,  1  Dill.  658, 
668,  Fed.  Cas.  7810) ;  and  in  Mitchell  v.  Lippincott,  2  Woods,  470,  Fed. 
Cas.  9665,  the  Federal  court  followed  later  State  cases  denying  a  wife's 
power  to  mortgage  her  separate  estate  for  her  husband's  debts,  although 
the  earlier  decisions,  at  the  time  of  the  mortgage,  affirmed  this  power. 

But  aside  from  the  foregoing  authorities  militating  against  an  extension 
of  the  doctrine  of  the  Gelpcke  case  to  decisions  lacking  the  salient  features 
there  presented,  the  citations  leave  no  room  to  question  the  controlling  and 
authoritative  force  of  that  adjudication  in  cases  respecting  municipal  aid 
bonds  sold  upon  the  strength  of  favorable  State  court  judgments.  The 
Federal  courts  have  uniformly  upheld  these  obligations,  whether  in  the 
nature  of  railway  or  plank  road  or  other  bonds,  when  in  the  hands  of  citi- 
zens of  other  States,  notwithstanding  subsequeirt  denial  of  their  binding 
force  by  the  State  judiciary  (Mitchell  v.  Burlington,  4  Wall.  275,  18  L.  Ed. 
352;  Lee  County  v.  Rogers,  7  Wall.  183,  19  L.  Ed.  161,  Havemeyer  v.  Iowa 
County,  3  Wall.  303,  18  L.  Ed.  42,  The  City  v.  Lamson,  9  Wall.  486,  19 
L.  Ed.  730,  Commissioners  v.  Thayer,  94  U.  S.  642,  24  L.  Ed.  135,  Louisiana 
v.  Pillsbury,  105  U.  S.  295,  26  L.  Ed.  1096,  Smith  v.  Tallapoosa  County,  2 
Woods,  578,  Fed.  Cas.  13,113,  Burleigh  v.  Town  of  Rochester,  6  Fed.  672, 
and  Union  Bank  v.  Board  of  Commrs.,  90  Fed.  8) .  The  Supreme  Court  has 
gone  even  further,  and  upheld  municipal  railroad  aid  bonds  although  the 
State  court  decisions  thereupon  had  been  uniform  and  numerous  the  other 
way,  basing  its  conclusions  upon  the  ground  that  it  was  not  properly  a 
question  of  local  law  but  of  general  jurisprudence  upon  which  the  Federal  ' 
courts  were  at  liberty  to  decide  for  themselves  (Township  of  Pine  Grove 
V.  Talcott,  19  Wall.  678,  22  L.  Ed.  233,  affia-ming  Talcott  v.  Township  of 
Pine  Grove,  1  Flipp.  129,  132, 176  Fed.  Cas.  13,735) ;  and  the  Circuit  Court 
has  declared  that  the  Federal  courts,  having  upheld  such  bonds,  will  not 
change  their  ruling  upon  the  strength  of  subsequent  State  decisions  contra 
(Foote  V.  Johnson  County,  5  Dill.  286,  Fed.  Cas.  4912). 

In  the  State  courts  the  principle  under  discussion  ha^'  been  susceptible 
of  a  qualified  application,  and  in  a  number  of  cases  it  has  been  held  that 
municipal  bonds  sold  under  the  protection  of  favorable  State  decisions  will 
be  upheld  and  enforced  although  a  contrary  rule  had  come  to  prevail  at  the 
time  of  suit  brought  (Walker  v.  State,  12  S.  C.  271,  282,  State  v.  Chester  & 
L.  R.  R.,  13  S.  C.  314,  County  Commrs.  v.  King,  13  Fla.  463,  Harmon  v. 
Auditor,  123  111.  136,  5  Am.  St.  Rep.  509, 13  N.  E.  165,  Stallcup  v.  Tacoma, 
13  Wash.  152,  52  Am.  St.  Rep.  32,  42  Pac.  544,  Ex  parte  Selma  etc.  R.  R. 
Co.,  45  Ala.  730,  6  Am.  Rep.  730,  and  Commissioner's  Court  v.  Rather,  48 
Ala.  445,  447).  So,  also,  the  Gelpcke  doctrine  has  been  relied  upon  in  hold- 
ing that  bonds  issued  payable  in  New  York  could  not  thereafter  be  declared 
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payable  only  elsewhere  (Carr  v.  State,  127  Ind.  214,  22  Am.  St.  Rep.  632, 
11  L.  B.  A.  374,  26  N.  E.  781) ;  and  another  case  credits  the  notion  that 
municipal  railroad  bonds  might  be  valid  on  the  strength  of  current  favor- 
able decisions,  though  issued  without  the  previous  formality  of  any  election 
at  all  (Smith  v.  Clark  County,  54  Mo.  75.  And  see  dissenting  opinion  in 
State  ex  rel.  Garroutte,  67  Mo.  469). 

The  struggle  over  the  enforcement  of  municipal  railroad  aid  bonds  in 
States  where  their  validity  was  denied  did  not  always  end  with  the  decisions 
of  the  Supreme  Court  sustaining  them.  State  laws  were  passed  restricting 
the  amount  of  taxes  which  municipal  officers  were  authorized  to  levy,  and 
exhausting  the  amount  collected  in  meeting  ordinary  municipal  exi>enses, 
with  the  result  that  the  Federal  judgments  were  uncollectible  (Butz  v.  City 
of  Muscatine,  8  Wall.  585,  19  L.  Ed.  494.  And  see  cases  infra).  The 
Federal  courts  responded  by  adjudging  such  laws  void  as  interfering  with 
the  remedy  upon  valid  contracts,  and  ordering  mandamus  against  county 
officers  to  compel  the  levy  of  an  additional  tax  to  meet  the  creditors*  judg- 
ments  (Sibley  v.  City  of  Mobile,  3  Woods,  540,  Fed.  Cas.  12,829).  In  one 
instance  the  clash  between  Federal  and  State  authority  culminated  in  an 
injunction  from  the  State  courts  prohibiting  the  levy  of  taxes  to  satisfy 
these  judgments,  and  mandamus  from  the  Circuit  Court  to  the  same  officers 
ordering  the  performance  of  this  very  act.  The  result  was  contempt  pro- 
ceedings in  the  Circuit  Court,  whose  writ  the  county  officers  had  elected  to 
disobey,  and  habeas  corpus  in  the  State  court  to  free  them  from  the  Federal 
custody.  In  the  end  the  State  courts  yielded  and  the  bondholders  carried 
their  cause  to  ultimate  and  costly  victory  (Ex  parte  Holman,  28  Iowa,  123, 
165,  168,  187).  In  another  instance  a  State  law  was  passed  declaring  pay- 
ment of  these  bonds  not  a  public  use  for  which  taxes  might  be  levied ;  but 
after  a  vigorous  contest  the  Supreme  Court  declared  this  obstruction  nuga- 
tory (Olcott  V.  Supervisors,  16  Wall.  690,  21  L.  Ed.  386).  In  a  certain 
county  in  Missouri  there  developed  a  much  more  protracted  and  bitter 
fight,  the  county  judges,  against  whom  ran  the  Federal  mandate  for  the 
collection  of  the  judgment,  going  to  jail  and  staying  there-  rather  than  lay 
a  tax  to  meet  the  debt,  which  had  meanwhile  "swollen  to  fearful  propor- 
tions" (In^e  Copenhaver,  54  Fed.  664,  668). 

There  are  but  a  few  citing  cases  in  the  Federal  courts  which  rely  upion 
the  doctrine  under  discussi  n,  in  decisions  other  than  those  involving  mu- 
nicipal bonds.  One  of  them  applies  the  principle  in  refusing  adherence  to  a 
Missouri  decision  under  a  Missouri  statute,  holding  a  pledgee  of  corporate 
stock  liable  as  a  stockholder  (Burgess  v.  Seligman,  107  U.  S.  34, 27  L.  Ed.  365, 
2  Sup.  Ct.  22) ;  another  declined  to  be  bound  by  an  Ohio  decision  adjudg- 
ing void  the  State  subcontractors'  lien  law,  where  the  lien  in  question  had 
attached  before  any  authoritative  State  decision  (Jones  v.  Great  Southern 
etc.  Hotel  Co.,  86  Fed.  372,  30  C.  C.  A.  108) ;  and  a  third  in  following  the 
earlier  of  two  conflicting  decisions  respecting  a  California  cbrpK>ratioii  law 
(Southern  Pac.  R.  R.  Co.  v.  Orton,  6  Sawy.  195,  32  Fed  477,  478). 
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The  principle  of  the  Gelpcke^case  has  had  its  infiueuce  in  a  number  of 
State  court  cases  not  involving  any  question  as  to  municipal  bonds,  and 
comes  in  for  a  qxialified  application  as  authority  for  the  doctrine  that  the 
decisions  of  courts  enter  into  and  become  a  part  of  contracts  made  in  re-  • 
liance  thereupon,  and  must  be  adhered  to  in  actions  upon  such  contracts, 
notwithstanding  their  subsequent  modification  or  overthrow.    This  appli- 
cation of  the  principle  has  been  made  in  adhering  to  an  early  decision  as 
to  vendor^  equitable  lien  (Napier  v.  Jones,  47  Ala.  96) ;  to  an  early  law  as 
to  sale  of  decedent's  real  estate  (Smitha  v.  rioumoy,  47  Ala.  360) ;  to  an 
early  decision  affirming  right  of  action  against  municipality  for  tort  (Davis 
V.  City  Council,  51  Ala.  146,  28  Am.  Rep.  549);  or  respecting  married 
women's  rights  (Farrior  v.  New  England  Mtg.  Co.,  92  Ala.  180,  9  South. 
533) ;  or  respecting  the  rights  of  heirs  to  sell  decedent's  realty,  where  rights 
of  bona  fide  purchasers  required  protection  (Haskett  v.  Maxey,  134  Ind.  191, 
19  L.  B.  A.  882,  33  N.  E.  360,  and  Stephenson  v.  Boody,  139  Ind.  66,"  38 
N.  E.  333),  or  the  validity  of  a  sale  of  a  ward's  real  estate  (Hall  v.  Wells,\ 
54  Miss.  301) ;  or  of  partition  proceedings   (Hemdon  v.  Moore,  18  S.  C. 
354) ;  or  as  to  the  assignment  of  mortgages  (Nashville  Trust  Co.  v.  Smythe, 
94  Tenn.  518,  45  Am.  St.  Rep.  750,  27  L.  R.  A.  665,  29  S.  W.  904).    Other 
State  courts  citing  cases  have  relied  upon  this  principle  in  upholding  rights 
of  third  parties  under  a  decree  afterward  reversed  (Wadhams  v.  Gray,  73 
III.  423) ;  in  adhering  to  decree  adjudging  the  validity  of  fhe  exercise  of 
certain  powers  of  appointment  conferred  by  a  will  (Wickersham  v.  Savage, 
58  Pa.  St.  369) ;  in  upholding  settled  construction  of  bank  license  law 
(State  v.  Comptoir  Nat.  etc.,  51  La.  Ann.  1278,  26  South.  94) ;  in  protecting 
a  contract  formed  under  the  law  when  it  allowed  recovery  of  costs  by  credi- 
tor (Long  V.  Walker,  105  N.  C.  110) ;  in  holding  payments  of  taxes  at  time 
when  law  was  adjudged  valid  could  not  be  recovered  upon  its  subsequent 
annulment  (Vermont  etc.  R.  R.  Co.  v.  Central  etc.  R.  R.  Co.,  63  Vt.  23,  10 
L.  R.  A.  565,  21  Atl.  267) ;  in  deciding  that  refusal  of  coupons  in  payment 
of  State  taxes,  in  conformity  with  the  decisions  of  the  courts,  could  not  be 
affected  by  their  subsequent  abrogation  (Whaley  v.  Gaillard,  21  S.  C.  572) ; 
and  in  holding  a  ten-year  tax  exemption  valid  under  the  decisions,  when 
conferred,  could  not  be  affected  by  later  change  in  rule  (Opinion  of  Judges, 
58  N.  H.  625).    One  case  argued  from  the  Gelpcke  decision  that  the  State 
courts  had  the  same  election  as  to  which  of  confiicting  Federal  authorities 
it  should  follow  (State  ex  rel.  v.  Doyle,  40  Wis.  215).    The  principal  case  is 
cited  also  upon  the  syllabus  point  here  under  discussion  in  dissenting  opin- 
ion in  Verdin  v.  St.  Louis,  131  Mo.  174,  33  S.  W.  520,  arguing  that  a  previous 
decision  on  the  validity  of  a  paving  tax  should  be  adhered  to ;  in  dissenting 
opinions  in  State  ex  rel.  v.  Pilsbury,  31  La.  Ann.  29,  and  Gage  v.  Gage,  66 
N.  H.  301,  28  L.  R.  A.  864,  29  Atl.  552,  Boyd  v.  State,  53  Ala.  608,  and 
Falconer  v.  Simmons,  51  W.  Va.  175,  41  S.  E.  195,  all  arguendo. 

Distinguished  in  Ross  v  Oregon,  227  U.  S.  163,  Ann.  Oas.  19140,  224,  57 
L.  Ed.  464,  33  Sup.  Ct.  220,  refusing  to  review  decision  of  State  court  that 
constitutional  amendment  substituting  indictment  for  information  was  not 
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retrospective  in  operation;  Tampa  Waterworks  Co.  v.  Tampa,  199  IT.  S. 
243,  50  L.  Ed.  178,  26  Sup.  Ct.  23,  upholding  State  decision  that  city  could 
not  by  contract  deprive  itself  of  right  to  regalate  rates  conformably  to  stat- 
ute; Ramsden  v.  Knowles,  151  Fed.  720,  holding  where  Supreme  Court  of 
Kansas  held  that  stockholder's  statutory  liability  arose  at  time  of  dissolu- 
tion of  corporation,  decision  would  be  followed  in  Federal  court  in  another 
state  to  enforce  similar  liability  under  Kansas  statute ;  Percy  Summer  Club 
v.  Astle,  163  Fed.  5,  14,  90  C.  C.  A.  527,  holding  inapplicable  because  there 
was  no  real  conflict  in  State  decisions;  Oliver  Co.  v.  Lounsville  Realty  Co., 
156  Ky.  644,  Ann.  Oas.  19150,  566,  61  L.  R.  A.  (N.  S.)  293,  161  S.  W.  577, 
where  decisions  that  persons  contracting  with  corporations  which  had  not 
complied  with  requirements  for  doing  business  in  State  were  estopped  to 
urge  such  noncompliance  were  not  overruled  until  after  making  of  contract 
in  snit,  corporation  could  not  maintain  that  its  contract  was  impaired; 
dissenting  opinion  in  Muhlker  v.  New  York  etc.  R.  R.  Co.,  197  U.  S.  573, 
'49  L.  £d.  879,  25  Sup.  Ct.  522,  majority  holding  owner  of  realty  acquiring 
such  when  State  courts  had  decided  in  favor  of  his  contract  rights  to  ease- 
ments of  light  and  air  is  protected  against  impairment  of  easements  by  sub- 
stitution of  elevated  railroad  in  lieu  of  surface  road;  Jessup  v.  Carnegie, 
80  N.  T.  448,  449,  86  Am.  Rep.  648,  following  latest  Iowa  decision  on  ques- 
tion whether  Iowa  corporation  was  properly  organized;  Boyd  v.  State,  53 
Ala.- 614,  declaring  valid  an  act  authorizing  a  lottery  affirmed  as  valid  in 
several  instances;  Allen  v.  Allen,  95  Cal.  200,  16  L.  R.  A.  668,  30  Pac.  216 
(but  see. dissenting  opinion,  p.  206,  16  L.  R.  A.  666,  30  Pac.  218),  refusing, 
after  the  court  had  abandoned  the  doctrine  that  an  absolute  deed  intended 
as  a  mortgage  passed  title,  to  enforce  the  contrary  rule  in  the  case  of  such 
a  deed  executed  while  such  contrary  rule  prevailed. 

Impairment  of  obligation  of  contracts  by  decisions.  Note,'  14  Am.  Rep. 
288. 

Impairment  of  obligation  of  contracts  by  judicial  deeision.  Note,  4 
Ann.  Oas.  94. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute  by 
State  court  subsequent  to  accrual  of  rights  involved.  Note,  17  Amu 
Oas.  1213. 

Change  of  decision  of  State  court  as  impairment  of  contract.  Note, 
16  L.  R.  A.  646. 

Change  of  State  court  decision  as  impairment  of  contract.  Note,  5 
K  R.  A.  (N.  S.)  861. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  R.  A.  (N.  S.)  894,  408. 

ICimicipal  bonds  and  coupons  have  all  the  qualitlea  of  commerdal  paper. 
Approved  in  Hicks  v.  Cleveland,  106  Fed.  463,  45  C.  C.  A.  429,  holding 
township  coupon  bonds  payable  to  bearer  negotiable;  Mason  v.  Nelson,  148 
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N.  C.  511,  128  AsL  St  Rep.  635,  18  L.  B.  A.  (N.  S.)  1221,  62  S.  E.  632, 
holding  purchaser  of  draft  •covering  consignment  of  goods  is  not  liable  for 
breach  of  warrant  of  quality;  Hill  v.  Atlantic  etc.  R.  Co.,  143  N.  C.  579, 
9  L.  B.  A.  (N.  S.)  606,  56  S.  E.  868,  upholding  right  of  North  Carolina 
Railroad  Company  to  lease  its  property  and  franchises ;  Arents  v.  Common- 
wealth, 18  Gratt.  754,  766,  holding  State's  guaranty  of  railroad  bonds  passed 
in  equity  to  transferee  of  the  bonds ;  Evertson  v.  National  Bank,  66  N.  Y. 
18,  23  Am.  Bep.  11,  purchaser  of  railroad  bond  coupons  from  thief  gets 
good  title;  Chesapeake  etc.  Canal  Co.  v.  Blair,  45  Md.  110,  decreeing  issu- 
ance of  duplicates  to  replace  stolen  bonds  upon  security  given;  Callanan 
V.  Brown,  31  Iowa,  337,  applying  doctrine  of  warranty  of  personal  property 
to  a  sale  thereof;  Memphis  v.  Brown,  1  Flipp.  217,  Fed.  Cas.  9415,  holding 
rule  of  damages  for  failure  to  deliver  same  as  for  other  chattels;  Stanton 
V.  Alabama  etc.  R.  R.  Co.,  2  Woods,  527,  Fed.  Cas.  13,297,  railroad  bonds 
valid,  though  excessively  issued;  Bonner  v.  New  Orleans,  2  Woods,  136, 
Fed.  Cas.  1631,  indorser  on  municipal  bonds  is  liable  if  municipality  fail 
to  pay;  New  Albany  etc.  Plank  Road  v.  Smith,  23  Ind.  355,  upholding  plank 
road  bonds,  notwithstanding  irregularities ;  Durant  v.  Iowa  County,  Woolw. 
72,  Fed.  Cas.  4189,  holding  bona  fide  holder  of  municipal  bonds  protected 
against  proceedings  to  compel  their  surrender;  Supervisors  of  Cumberland 
Co.  V.  Randolph,  89  Va.  619, 16  S.  E.  724,  holding  legislature  might  authorize 
their  issue  payable  to  bearer:  Grannis  v.  Cherokee  Township,  47  Fed.  430» 
holding  some  coupons  may  be  good  and  some  bad;  Conger  v.  City  of  New 
Orleans,  32  La.  Ann.  1255,  holding  payment  of  coupons  not  an  admission  of 
validity  of  bonded  debt;  Greenwell  v.  Haydon,  78  Ky.  334,  39  Am.  Rep. 
235,  and  McKim  v.  King,  58  Md.  504,  42  Am.  Rep.  341,  both  holding  one 
taking  after  maturity  takes  subject  to  equities;  dissenting  opinion  in  Smith 
V.  Sac  County,- 11  Wall.  150,  20  L.  Ed.  105,  majority  holding,  on  issue  of 
fraud,  burden  is  on  holder  to  prove  their  validity;  Hitchcock  v.  Galveston, 
2  Woods,  281,  Fed.  Cas.  6532,  arguendo. 

Distinguished  in  Crigler  v.  Shepler,  79  Kan.  839,  28  L.  R.  A.  (N.  S.)  500, 
101  Pac.  620,  holding  a  person  not  party  to  action  has  no  right  in  erroneous 
decision  rendered  therein;  Stanton  v.  Alabama  etc.  R.  R.,  2  Woods,  512, 
Fed.  Cas.  13,296,  holding  railway  receiver's  certificates  wrongly  issued,  not 
binding  in  bona  fide  holder's  hands. 

What  instruments  are  negotiable.    Note,  14  Am.  Dec.  425. 

Coupons,  when  negotiable  and  title  of  purchaser  of  negotiable  coupons. 
Note,  28  Am.  Rep.  16. 

Coupons.    Note,  64  Am.  Dec.  428,  480,  441,  442. 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Oas.  196. 

One  recovering  in  suit  upon  conpona  of  municipal  bonda  is  entitled  to  in- 
terest and  exchange  at  the  place  of  payment. 

Approved  in  Drexel  State  Bank  v.  City  of  La  Moure,  207  Fed.  703,  hold- 
ing interest  accrued  upon  warrants  and  coupons  upon  their  maturity; 
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Board  of  Commrs.  v.  Geer,  108  Fed.  482,  47  C.  C.  A.  450,  holding  under 
Mills  Ann.  Colo.  Stats.,  §  2252,  interest  coupons  on  municipal  bonds  bear 
interest;  Lake  County  v.  Linn,  29  Colo.  459,  68  Pac.  842,  holding  interest 
may  be  recovered  on  overdue  coupons  on  county  bonds ;  Corcoran  v.  Chesa- 
peake etc.  Conal  Co.,  1  McAr.  (D.  C.)  363,  holding  coupon  can  bear  interest 
only  from  date  of  its  maturity,  and  after  demand  of  payment  unjustly  re- 
fused; Mills  V.  Town  of  Jefferson,  20  Wis.  56,  Arents  v.  Commonwealth,  18 
Gratt.  776,  San  Antonio  v.  Lane,  32  Tex.  415,  Jeffersonville  v.  Patterson,  26 
Ind.  16,  89  Am.  Dec.  449,  Trustees  v.  Lewis,  34  Fla.  428,  48  Am.  St.  Rep.  212, 
26  L.  R.  A.  746,  16  South.  326,  Huey  v.  Macon  County,  35  Fed.  482,  Pana 
v.  Bowler,  107  U.  S.  546,  27  L.  Ed.  431,  2  Sup.  Ct.  718,  Aurora  City  v.  West, 
7  Wal\  105,  19  L.  Ed.  60,  and  Koshkonong  v^  Burton.  104  U.  S.  677,  26 
\  L.  Ed.  889,  all  following  rule;  Harper  v.  Ely,  70  111.  586,  and  New  England 

Mtg.  Co.  V.  Vader,  12  Sawy.  71,  28  Fed.  272,  both  applying  rule  to  mort- 
gage coupons ;  Amy  v.  Dubuque,  98  U.  S.  473,  25  L.  Ed.  280,  holding  Iowa 
statute  of  limitations  runs  against  coupons  as  they  mature  and  not  principal 
^<iebt;  United  States  Mtg.  Co.  v.  Sperry,  138  U.  S.  341,  34  L.  Ed.  979,  11 
Sup.  Ct.  330  (affirming  26  Fed.  729),  holding  guardian's  interest  warrant 
not  within  rule. 

Distinguished  in  Hoyle  v.  Page,  41  Mich.  535,  2  N.  W.  666,  holding  in- 
terest cannot  be  compounded  in  Michigan  unless  statute  expressly  author- 
izes it;  County  Commrs.  v.  King,  13  Fla.  479;  upholding  interest  on  bond 
coupons. 

Compound  interest.    Note,  50  Am.  Dec.  291.  \ 

Supreme  court  will  follow  State  court's  constmction  of  its  laws  and  Con- 
stitution. 

Approved  in  dissenting  opinion  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S. 
371,  372,  54  L.  Ed.  239,  30  Sup.  Ct.  140,  majority  holding  where  no  Federal 
right  was  set  up  or  denied,  Supreme  Court  of  United  States  has  no  jurisdic- 
tion ;  First  Nat.  Bank  v.  Arlington,  16  Blatchf .  58,  Fed.  Cas.  4806,  Moore 
v.  Young,  4  Biss,  135,  Fed.  Cas.  9782,  State  v..Grand  Trunk  Ry.  Co.,  3  Fed. 
889,  and  Tioga  R.  R.  Co.  v.  Blossburg  etc.  R.  R.  Co.,  20  Wall  151,  22  L.  Ed. 
337,  all  following  rule;  Perry  v.  Wheeler,  12  Bush,  551,  refusing  to  be 
bound  by  Supreme  Court  case  on  Kentucky  title,  at  variance  with  Ken- 
tucky decisions;  First  Nat.  Bank  v.  Bennington,  16  Blatchf.  55,  Fed.  Cas. 
4807,  following  State  decision  on  municipal  railroad  aid  bonds. 

Supreme  Court,  in  seeking  to  follow  tbe  State  court's  constmction  of  its 
local  law,  will  never  immolate  truth,  Justice  and  the  law. 

Quoted  in  Faulkner  v.  Hart,  82  N.  Y.  423,  37  Am.  Rep.  581,  Blossburg  etc. 
R.  R.  Co.  v.  Tioga  R.  R.  Co.,  5  Blatchf.  392,  Fed.  Cas.  1563,  and  Unioa 
Bank  v.  Board  of  Commrs.,  90  Fed.  8,  upholding  municipal  bonds  notwith- 
standing later  State  cases  contra. 
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Federal  courts  mnflt  follow  latett  State  dedsione  on  question  under  State 
law,  tbongli  the  earlier  decisions  were  contra,  and  contracts  were  made  in  re- 
liance npon  them. 

Approved  in  Storrie  v.  Cortes,  90  Tex.  288,  290,  85  L.  R.  IC  668,  669, 
38  S.  W.  156, 157,  dissenting  opinion  in  Meyer  v.  City  of  Muscatine,  1  Wall. 
393,  17  L.  Ed.  567,  and  dissenting  opinion  in  Riggs  v.  Johnson  County,  6 
Wall.  200,  18  L,  Ed.  777,  all  criticising  majority  ruling;  King  v.  Wilson,  1 
Dill.  561,  Fed.  Cas.  7810,  arguendo. 

What  is  implied  in  a  statute  is  as  much  a  part  of  it  as  is  expressed. 
Approved  in  United  States  v.  Allen,  179  Fed.  18,  103  C.  C.  A.  1,  power 
of  government  to  bring  suits  to  recover  Indian  lands  conveyed  in  violation 
of  restrictions  upon  their  alienation  held  to  be  implied  from  terms  of  stat- 
ute appropriating  money  for  expenses  of  such  suits;  Steele  v.  Buel,  104 
Fed.  972,  44  C.  C.  A.  287,  holding  section  6  of  Bankruptcy  Act  1898,  relat- 
ing to  exemptions,  y>ervades  entire  act;  Little  Rock  v.  United  States,  103 
Fed.  420,  43  C.  C.  A.  261,  holding  under  Arkansas  Constitution  and  statutes 
city  may  issue  warrants  in  payment  of  debts;  American  Ins.  Co.  v.  Rodeii- 
house,  36  Okl.  217,  128  Pac.  606,  holding  word  "required"  in  fire  policy 
implies  more  than  existence  of  some  fact  making  thing  necessary,  and  in 
this  case  includes  request  or  demand  as  element  of  the  necessity;  County 
of  Wilson  V.  National  Bank,  103  U.  S.  778,  26  L.  Ed.  491,  implying  power 
to  issue  railroad  aid  bonds;  McKay  v.  Hill,  1  Hask.  286,  Fed.  Cas.  8846, 
construing  stockholders'  liability  act;  Buckner  v.  Street,  1  Dill.  257,  Fed. 
Cas.  2098,  upholding  retroactive  effect  of  amendment  abolishing  slavery; 
Schenck  v.  Peay,  21  Fed.  Cas.  685,  implying  ''agent"  from  word  ** owner**; 
United  States  v.  Debs,  64  Fed.  749,  holding  ''conspiracy"  in  restraint  of 
trade,  broader  than  mere  combination  or  trust;  Thurber  v.  Miller,  67  Fed. 
376,  14  C.  C.  A.  432,  applied  in  construing  judiciaiy  act  of  1888;  Kahn- 
weiler  v.  Phenix  Ins.  Co.,  67  Fed.  488,  14  C.  C.  A.  485,  in  construiny:  in- 
surance policy;  Chouteau  v.  Missouri  Pac.  Ry.  Co.,  122  Mo.  389,  22  S.  W.  461, 
construing  eminent  domain  statute;  People  v.  Peck,  138  N.  Y.  396,  20 
L.  R.  A.  885,  34  N.  E.  361,  holding  statutory  duty  of  labor  commissioners  . 
to  collect  papers  implied  a  duty  to  preserve;  Capital  Bank  v.  School  Dis- 
trict, 1  N.  D.  496,  48  N.  W.  367,  grant  of  certain  powers  to  school  district 
impliedly  excluded  others, 

Iowa  city  charter  authorizing  city  to  borrow  money  for  public  purposes,  and 
railroad  charter  providing  that  municipal  railroad  aid  bonds  might  draw  ten 
per  cent,  by  implication  authorize  an  Iowa  municipality  to  subscribe  stock  and 
lame  iMmda  in  aid  of  snch  railroad. 

Approved  in  Rogers  v.  Burlington,  3  Wall.  664,  18  L.  Ed.  88,  and  Mitchell 
V.  Burlington,  4  Wall.  274,  18  L.  Ed.  362,  both  following  rule. 

Distinguished  in  Green  v.  Dyersburg,  2  Flipp.  492,  Fed.  Cas.  5756  no 
such  implication  under  Tennessee  act;  Williamson  v.  Koekuk,  44  Iowa,  90, 
denying  power  to  issue  them  under  charter  there  involved. 
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Where  there  is  no  imputation  of  malum  in  se,  valid  part  of  a  separate  con- 
tract may  be  enforced  and  invalid  disregarded. 

Approved  in  In  re  Johnson,  224  Fed.  186,  applying  rule  to  notes  and  chat- 
tel mortgage  on  saloon  fixtures  and  business  where  part  of  loan  was  for 
liquor  license ;  Choctaw  0.  &  G.  R.  Co.  v.  Bond,  160  Ted.  407,  87  C.  C.  A. 
355,  holding  where  contract  consists  of  distinct  arguments  each  upon  dis- 
tinct considerations,  if  one  consideration  is  illegal,  that  does  not  invalidate 
entire  contract;  Manning  v.  Ellicott,  9  App.  D.  C.  82,  applying  rule  in  re- 
lation to  contract  for  certain  statue  and  its  erection;  Minnesota  Sandstone 
Co.  V.  Clark,  35  Wash.  472,  77  Pac.  805,  invalidity  of  provision  in  contract 
for  sale  of  stone  at  certain  price  that  seller  woidd  pay  to  buyer  freight 
rebates  does  not  effect  whole  contract ;  Webb  v.  Allington,  27  Mo.  App.  570, 
provision  as  to  attorney  fee,  in  a  note,  is  separable;  Southwell  v.  Beezley, 
5  Or.  462,  that  part  of  a  contract  perf ormable  in  one  year  may  be  upheld ; 
International  Trust  Co.  v.  Boardman,  149  Mass.  163,  21  N.  E.  241,  holding, 
therefore,  that  assignee  should  have  kept  lawful  part  of  proceeds  of  a  con- 
tract separate;  Western  Union  Tel.  Co.  v.  Burlington  etc.  Ry.  Co.,  3  Mc- 
Crary,  144,  145,  where  consideration  legal  a  separable  illegal  provision  may 
be  rejected ;  Garlington  v.  Priest,  13  Fla.  568,  in  holding  void  act  delaying 
enforcement  of  executions ;  Qnlf  etc.  Ry.  Co.  v.  Hume,  87  Tex.  218,  27  S.  W. 
112,  but  adjudging  entire  freight  contract  void  for  illegality  of  provision 
as  to  suit  thereon ;  McCullough  v.  Vii^nia,  172  U^  S.  115,  43  L.  Ed*  387, 
19  Sup.  Ct.  139,  coupons  made  payable' for  all  taxes  are  not  invalidated 
because  special  statute  prevents  their  payment  for  certain  taxes. 

Distinguished  in  Potter  v.  Potter,  43  Or.  153,  72  Pac.  704,  contract  by 
which  husband  agrees  to  convey  land  to  wife,  provided  papers  drawn  so 
that  she  releases  dower  in  his  land  and  the  curtesy  in  her  land,  is  void  in 
entirety* 

In  pleading  a  municipal  contract  for  borrowing  of  money,  averment  of  its 
sanction  by  two-thirds  of  the  electors,  as  required  by  law,  is  imnecessary.  On 
demurrer  this  sanction  will  be  presumed. 

Cited  in  Connell  v.  Hill,  30  La.  Ann.  254,  presumption  is  that  municipality 
in  making  a  contract  has  acted  legally. 

Contract  of  individuals  with  a  city  to  pay  certain  pressing  interest  demands 
against  the  city  which,  in  turn,  agreed  to  levy  taxes  to  repay  them  is  not  a 
contract  for  borrowing  money  within  charter  provision  requiring  assent  of  two- 
thirds  of  city  electors  thereto. 

Approved  in  Richmond  v.  McGirr,  78  Ind.  196,  purchase  ef  realty  by 
city  on  ten  years'  credit  is  not  a  borrowing  of  money;  Austin  v.  District 
Township,  51  Iowa,  105,  49  N.  W.  1052,  school  district  may  pledge  its  credit 
for  debt  legitimately  created ;  Lovejoy  v.  Foxcrof t,  91  Me.  377,  40  Atl.  145, 
to  point  that  municipality  might  borrow  money  to  pay  debts  or  for  their 
renewal  or  substitution. 
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Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  B.  A.  696. 
Creation  of  indebtedness  within  meaning  of  debt  limit  provisions. 
Note,  37  li.  B.  A.  (N.  S.)  1058. 

Miscellaneous.  Cited  in  In  re  Nevitt,  117  Fed.  460.  54  C.  C.  A.  622, 
Gross  V.  Board,  etc.,  158  Ind.  536,  64  N.  E.  27,  and  dissenting  opinion  in 
Deposit  Bank  of  Owensboro  v.  Daviess  County,  etc.,  102  Ky.  216,  39  S.  W. 
1041,  all  arguendo;  Bank  of  Old  Dominion  v.  McVeigh,  20  Gratt.  466,  to 
point  that  State  cannot  impair  obligation  of  contracts;  McElvain  v.  Mudd, 
44  Ala.  63,  4  Am.  Bep.  116,  as  instance  of  such  a  law ;  Smith  v.  Ivey,  48 
Ala.  51,  to  point  that  special  statute  with  general  purpose  is  to  be  liberally 
construed;  Lawson  v.  Miller,  44  Ala.  624,  4  Am.  Bep.  149,  not  in  point. 

1  WalL  223-234,  17  L.  Ed.  631,  BAIJ>WIN  V.  HALE. 

Diacharge  under  State  Insolvent  law  cannot  bar  action  on  a  note  payable 
In  tbe  State,  but  to  a  person  resident  In  another  State  and  wlio  has  not  proved 
bis  daim  nor  been  a  party  to  the  Insolvency  proceedings. 

Approved  in  Gilman  v*.  Lockwood,  4  Wall.  411,  18  L.  Ed.  483,  Rhodes 
V.  Borden,  67  Cal.  9,  10,  11,  6  Pao.  851,  852,  PuUen  v.  Hillman,  84  Me.  131. 
132,  SO  Am.  St.  Bep.  341,  342,  24  Atl.  795,  796,  Kelly  v.  Drury,  9  Allen,  28 
29,  Stoddard  v.  Harrington,  100  Mass.  88,  97  Am.  Dec.  81,  Phoenix  Nat. 
Bank  v.  Bat4;heller,  151  Mass.  590,  591,  8  L.  B.  A.  646,  646,  24  N.  E.  917, 
918,  Newmarket  Bank  v.  Butler,  45  N.  H.  237,  239,  Perley  v.  Mason,  64 
N.  H.  7,  8,  3  Atl.  630,  631,  Carbee  v.  Mason,  64  N.  H.  11,  4  Atl.  792,  Pratt 
V.  Reath,  44  N.  Y.  599,  600,  4  Am.  Bep.  719,  720,  Phelps  V.  Borland,  103 
N.  Y.  410,  411,  67  Am.  Bep,  766,  757,  9  N.  E.  309,  Bedell  v.  Scruton,  54  Vt. 
494,  and  Roberts  v.  Atherton,  60  Vt.  565,  6  Am.  St.  Bep.  154,  15  Atl  160, 
all  following  rule ;  Torrens  v.  Hammond,  4  Hughes,  600,  10  Fed.  903,  hold- 
ing however,  nonresident  creditor  cannot  attach  property  of  insolvent  in 
hands  of  assignee;  Security  Savings  etc.  Co.  v.  Rogers,  6  Idaho,  529,  57 
Pac.  316,  holding  notes  of  resident  owned  by  nonresident  not  barred  by 
insolveney  proceedings,  unless  nonresident  voluntarily  becomes  party  to 
such  proceedings;  Swift  v.  Winchester,  96  Me.  481,  90  Am.  St.  Bep.  414, 
52  Atl.  1018,  holding  if  nonresident  does  business  under  firm  name  which 
does  not  disclose  his  identity  nor  his  residence  and  which  leads  debtor  to 
believe  he  is  dealing  with  resident,  discharge  of  debtor  in  insolvency  is  not 
bar  to  claim  of  nonresident  creditor  who  does  not  participate  in  proceed- 
ings; Fish  v.  Hobart,  69  N.  H.  597,  45  Atl.  479,  holding  resident  creditor 
is  not  made  party  to  insolvency  proceedings  in  another  State  by  the  unau- 
thorized act  of  his  attorney  in  attending  creditor's  meeting,  action  for 
goods  sold  and  delivered  by  a  nonresident  cannot  be  barred  by  a  discharge 
under  a  State  law  (Newton  v.  Hagerman,  10  Sawy.  462,  22  Fed.  526,  Guern- 
sey V.  Wood,  130  Mass.  504,  Stirn  v.  McQuade,  66  N.  H.  404,  49 
Am.  St.  Bep.  623,  22  Atl.  452,  Main  v.  Messner,  17  Or.  76,  20  Pac.  255,  and 
McDougall  V.  Page,  55  Vt.  196,  199,  46  Am.  Bep.  608,  611).    Nor  can  an 
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action  of  assumpsit  oh  an  account  (Hills  v.  Carlton,  74  Me.  160).  Dis- 
charge under  a  State  law  cannot  bar  action  on  a  judgment  obtained  in 
that  State  by  a  nonresident  (Worthington  v.  Jerome,  5  Blatchf.  279,  Fed- 
Cas.  18,054,  Easterly  v.  Goodwin,  35  Conn.  284,  287,  95  Am.  Dec.  238,  240, 
Hawley  v. 'Hunt,  27  Iowa,  307,  308,  309,  311,  314,  1  Am.  Rep.  274.  276,  276, 
278,  279,  and  Murphy  v.  Manning  134  Mass.  489) ;  a  fortiori,  where  judg- 
ment is  rendered  in  another  State  (Bean  y.  Loryea,  81  Cal.  153,  22  Pac. 
513,  and  Low^nberg  v.  Levine,  93  Cal.  220,  16  L.  R.  A.  160,  28  Pac.  942). 
Nor  can  it  dissolve  an  attachment  levied  by  a  nonresident  creditor  (Mis- 
sissippi Mills  V.  Ranlett,  19  Fed.  195) ;  nor  bar  action  to  collect  subscrip- 
tion to  stock  in  foreign  corporation  (Glenn  v.  Clabaugh,  65  Md.  69,  3  Atl. 
904) ;  and  a  debt  due  a  partnership  is  nof  barred  if  one  member  thereof 
was  not  a  resident  of  the  State  of  discharge  (Chase  v.  Henry,  166  Mass. 
579,  65  Am.  St.  Rep.  424,  44  N.  E.  988).  A  nonresident  creditor  may  at- 
tach the  debtor's  property  in  the  State  where  the  former  resides,  subse- 
quent to  the  discharge  (Dunlap  v.  Rogers,  47  N.  H.  288,  93  Am.  Dec.  437). 

Upon  the  point  that  a  nonresident  creditor  is  bound  by  a  discharge  if 
he  submits  himself  to  the  jurisdiction  bv  accepting  dividends  or  becominir 
a  petitioning  creditor^  the  following  citing  cases  are  decisive:  Cole  v.  Cun- 
ningham, 133  U.  S.  115,  33  L.  Ed.  542,  10  Sup.  Ct.  272,  Rosenheim  v.  Mor- 
row, 37  Fla.  189,  20  South.  245,  and  Wendell  v.  Lebon,  30  Minn.  239,  15 
N.  W.  112.  Cited  also  in  dissenting  opinion  in  Soule  v.  Chase,  39  N.  Y. 
346,  347,  majority  holding  nonresident  creditor  estopped  if  he  has  accepted 
dividends  under  assignment;  State  Tax  on  Foreign-Held  Bonds,  15  Wall. 
326,  21  L.  Ed.  189,  denying  extraterritorial  operation  of  State  tax  laws; 
dissenting  opinion  in  Canada  Southern  Ry.  Co.  v.  Gebhard,  109  U.  S.  544, 
27  L.  Ed.  1026,  3  Sup.  Ct.  375,  majority  holding  nonresident  creditors  of 
corporation  bound  to  take  notice  of  laws  under  which  corporation  organ- 
ized; dissenting  opinion  in  Moore  v.  Speed,  55  Mich.  93,  20  N.  W.  806, 
majority  holding  State  court  may  subject  nonresident  debtor's  property 
to  payment  of  debts  due  residents ;  Brown  v.  Smart,  145  U.  S.  457,  36  L.  Bd. 
775,  12  Sup.  Ct.  959,  Von  Glahn  v.  Varrenne,  1  Dill.  519,  520,  Fed.  Gas. 
16,994,  In  re  Barrow,  2  Fed.  Cas.  942,  1  Bank.  Reg.  481  (125),  Scammon 
V.  Bonslett,  118  Cal.  97,  62  Am.  St.  Rep.  229,  50  Pac.  274,  Brown  v.  Smart, 
69  Md.  327,  14  Atl.  470,  Donnell  v.  Lewis  County  Bank,  80  Mo.  172,  Erick- 
son  V.  Nesmith,  46  N.  H.  377,  Elton  v.  0  'Connor,  6  N.  D.  19,  33  L.  B.  A. 
530,  68  N.  W.  90,  and  Mumford  v.  Sewall,  11  Or.  70,  50  Am.  Rep.  464,  4 
Pac.  587,  and  dissenting  opinion  in  Second  Ward  Bank  v.  Schanck,  97  Wis. 
273,  39  L.  R.  A.  578,  73  N.  W.  39,  all  arguendo. 

Explained  in  Denny  v.  Bennett,  128  U.  S.  497,  32  L.  EH  494,  9  Sup.  Ct. 
137,  holding  rule  does  not  operate  to  prevent  State  from  providing  that 
debtor  may  assign  for  benefit  of  all  creditors,  resident  and  nonresident. 

Distinguished  in  Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed.  138,  uphold- 
ing  statute  taking  away  right  of  creditor  of  corporation  to  sue  stockholder 
on  his  unpaid  subscription  and  making  creditors'  bill  in  equity  exclusive 
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remedy;  Litchford  v.  Convillon,  20  Fed.  609,  610,  heading  alien  resident  in 
State  bound  by  discharge;  Wade  v.  Sewell,  66  Fed.  130,  holding,  where 
nonresident  beneficiaries  under  wilT  are  represented  by  resident  trustee, 
they  are  bound  by  discharge  of  debtor  of  estate;  Thomas  v.  Crow,  65  Cal. 
472^  4  Pac.  449,  holding  notes  payable  to  resident,  but  transfeiTed  after 
discharge  to  nonresident,  are  included  in  discharge;  Orr  v.  Lisso,  33  La. 
Ann.  479,  holding  nonresident  creditor 's  contract  with  reference  to  existing 
insolvent  laws  and  are  bound  by  discharge  thereunder;  Owen  v.  Roberts, 
81  Me.  445,  4  L.  K.  A.  230,  17  Atl.  404,  holding  law  providing  for  dissolu- 
tion  of  attachments  levied  within  four  months  previous  to  commencement 
of  insolvency  proceedings  embraces  those  levied  by  foreign  creditors;  dis- 
senting opinion  in  Bergner  etc.  Brewing  Co.  v.  Dreyfus,  172  Mass.  160,  161, 
162,  51  N.  E.  534,  majority  holding  debt  due  foreign  corporation  not  barred, 
although  corporation  had  licensed  office  in  State. 

Extraterritorial  effect  of  discharge  in  insolvency.    Note,  11  Am.  Dec. 
484. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep.  212, 
217,  218. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Bep.  118. 

What  demands  may  be  discharged  under  State  insolvent  laws.    Note, 
28  Am.  Dec.  347,  350,  851,  352,  353. 

Foreign  judgments.    Note,  94  Am.  St.  Bep.  557. 

Power  of  Oongreas  to  paas  bankrupt  laws  is  not  ezclualTe.    In  the  absence 
of  congressional  legislation  tbe  States  may  pass  sncli  laws. 

Approved  in  In  re  Sage,  224  Fed.  539,  holding  jurisdiction  of  court  of 
bankruptcy  is  exclusive,  and  no  other  court  after  filing  of  petition  in  bank- 
ruptcy can  make  any  order  or  decree  to  deprive  it  of  such  jurisdiction; 
United  States  v.  McCullogh,  221  Fed.  295,  holding  void  migratory  game  law 
of  1913;  Stellwagen  v.  Clum,  218  Fed.  736,  134  C.  C.  A.  408,  holding  that 
where  court  decided  that  question  as  to  whether  change  in  Ohio  statutory 
policy  offends  against  bankruptcy  law,  question  should  be  certified  to  Su- 
preme Court;  Old  Town  v.  McCormick,  96  Md.  352,  94  Am.  St  Bep.  579, 
53  Atl.  935,  holding  involuntary  State  insolvency  proceedings  valid  where 
Federal  bankruptcy  laws  only  provided  for  voluntary  bankruptcy;  Lace 
V.  Smith,  34  R.  I.  9, 15,  Ann.  Oas.  1913E,  945,  82  Atl.  272,  274,  holding  there 
is  no  conflict  between  State  and  Federal  statutes  as  to  farmers  forced 
into  involuntary  bankruptcy,  since  Federal  statutes  excepted  them;  Butler 
V.  Goreley,  146  U.  S.  313,  B6  L.  Ed.  986,  13  Sup.  Ct.  88,  Mather  v.  Nesbit, 
4  McCrary,  506,  13  Fed.  873,  Ebersole  v.  Adams,  10  Bush,  85,  Orr  v.  Lisso, 
33  La.  Ann.  477,  In  re  Damon,  70  Me.  154,  Stevens  v.  Bowen,  49  Miss.  599, 
Merrill  v.  Bowler,  20  R.  I.  231,  38  Atl.  116,  and  Hempstead  v.  Wisconsin 
etc.  Bank,  78  Wis.  380,  47  N.  W.  629,  following  rule. 
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Validity  of  insolvency  laws  passed  during  existence  of  a  national  bank- 
ruptcy act.    Note,  23  Am.  Dec.  356. 

Supremacy  of  State  or  natipn  over  devolution  of  property.    Note,  17 
L.  B.  A.  84,  86. 

State  insolvent  law  does  not  impair  the  obligation  of  contracts  so  1  ar  as  it 
affects  debts  contracted  subsequent  to  its  passage. 

Approved  in  Chamberlain  v.  New  Hampshire  Ins.  Co.,  55  N.  H.  265,  fol- 
lowing rule ;  Fogler  v.  Clark,  80  Me.  240,  14  Atl.  10,  holding  debtor  whose 
debt  accrued  before  passage  of  act  is  estopped  from  denying  constitution- 
ality if  he  accepted  dividends  under  discharge;  Mather  v.  Cincinnati  etc. 
Co.,  3  Ohio  C.  C.  288,  arguendo. 

What  law  governs  the  right  of  a  workman  to  recover  compensation  for 
injuries.    Note,  4  N.  0.  G.  A.  66. 

Miscellaneous.  Prichard  v.  Budd,  76  Fed.  713,  22  C.  C.  A.  504,  refer- 
ence being  apparently  to  following  case;  Deering  v.  Boyle,  8  Kan.  535,  12 
Am.  Bep.  489,  to  point  that  State  insolvent  law  cannot  operate  retrospec- 
tively; Goreley  v.  Butler,  147  Mass.  12,  16  N.  E.  737,  application  not  ap- 
parent; State  V.  Severance,  29  Minn.  270,  13  N.  W.  48,  to  point  that  in- 
solvency proceeding  is  in  nature  of  judicial  investigation,  and  holding  final 
order  therein  appealable ;  as  also  in  Qrodsell  v.  Benson,  13  R.  I.  249. 

1  Wall.  234-243,  17  L.  Ed.  534,  BAIJ>WIN  ▼.  BANK  OF  NEWBXTBT. 

Discharge  under  State  insolvent  law  cannot  bar  action  on  a  note  payable  in 
tbe  State  to  a  person  resident  elsewhere,  wbo  has  not  proved  his  claim,  nor  been 
a  party  to  tbe  insolvency  proceedijigs. 

Approved  in  Klein  v.  Keller,  42  Okl.  598,  Auxl  Gas.  1916D,  1070,  141 
Pac.  1119,  holding  contract  for  purchase  of  unauthorized  quantity  of  liquor 
between  citizen  of  Oklahoma  and  citizen  of  other  State  cannot  be  enforced 
in  Oklahoma,  although  laws  of  other  state  authorize  such  contract;  Oilman 
V.  Lockwood,  4  Wall.  411,  18  L.  Ed.  433,  Phoenix  Nat.  Bank  v.  Batcheller, 
151  Mass.  591,  8  L.  R.  A.  646,  24  N.  E.  918,  and  Newmarket  Bank  v.  Butler, 

45  N.  H.  238,  all  following  rule;  Newton  v.  Hagerman,  10  Sawy.  462,  22 
Fed.  526,  and  Guernsey  v.  Wood,  130  Mass.  505,  holding  discharge  cannot 
bar  action  for  goods  sold  and  delivered;  Glenn  v.  Clabaugh,  65  Md.  69,  3 
Atl.  904,  nor  action  to  recover  unpaid  subscription  to  stock  in  foreign 
corporation;  dissenting  opinion  in  Moore  v.  Speed,  55  Mich.  93,  20  N.  W. 
806,  majority  holding  State  may  subject  nonresident  debtor's  property  to 
claims  of  resident  creditors;  Green  v.  Collins,  3  Cliff.  507,  Fed.  Cas.  5755, 
Eastern  Bldg.  etc.,  Assn.  v.  Bedford,  88  Fed.  20,  and  Eriokson  v.  Nesmith, 

46  N.  H.  377,  all  arguendo. 

Distinguished  in  dissenting  opinion  in  Bergner  etc.  Co.  v.  Dreyfus,  172 
Mass.  160,  161,  51  N.  E.  534,  arguing  that  debt  due  foreign  corporation 
having  offices  in  State  should  be  barred  by  discharge. 
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Extraterritorial  effect  of  discharge  in  insolvency.    Note,  11  Am.  Dec. 

484. 
What  demands  may  be  discharged  under  State  insolvent  laws.    Note, 

2S  Am.  Dec.  35L 

Supremacy  of  State  or  nation  over  devolution  of  property.    Note,  17 
L.  B.  A.  84.       ' 

Wliere  a  note  is  payable  to  a  person  as  "casbler/'  but  there  is  notUng  to 
indicate  the  particular  iMmk  of  which  he  was  cashier,  parol  evidence  Is  ad- 
misslhle  to  show  that  he  was  cashier  of  plalntlfl  bank,  and  as  such  acted  as 
agent  for  the  plaintiff  in  taking  the  note. 

Approved  in  Morris  v.  Chesapeake  &  O.  S.  S.  Co.,  125  Fed.  66,  holding 
real  principal  for  whose  'benefit  contract  of  affreightment  is  made  may 
avail  himself  of  it,  even  though  other  party  had  no  knowledge  that  there 
was  an  undisclosed  principal ;  American  Bonding  etc.  Co.  v.  Takahashi,  111  • 
Fed.  129,  130,  49  C.  C.  A.  267,  admitting  evidence  of  circumstances  and 
negotiations  leading  up  to  transaction  where  contract  requires  payment  of 
money  to  one  designated  as  trustee;  Second  Nat.  Bank  v.  Midland  Steel 
Co.,  155  Ind.  589,  58  N.  E.  835,  admitting  extrinsic  evidence  to  explain  note 
written  on  corporation's  printed  paper  and  signed  by  an  individual  with 
word  'Tresident*'  following  name;  Griffin  v.  Erskine,  131  Iowa,  450,  9 
Ann.  Gas.  1193, 109  N.  W.  16,  holding  admissible  to  show  by  parol  evidence 
that  "Pt."  after  person's  name  on  draft  meant  president;  State  Bank  v. 
American  Hardwood  Lumber  Co.,  121  Mo.  App.  334,  98  S.  W.  789,  allowing 
amendment  of  petition  to  conform  to  proof  that  draft  payable  to  "P., 
cashier,"  was  in  reality  payable  to  bank;  State  v.  Omaha  Nat.  Bank,  66 
Neb.  865,  93  N.  W.  321,  where  State  warrant  presented  to  bank  was  in- 
dorsed by  president  as  such,  he  is  not  liable  thereon  individually ;  Anheier 
V.  Signer,  8  N.  D.  503,  79  N.  W.  985,  holding  where  land  contract  was  as- 
sig^ned  to  "A.,  Cashier,"  assignor  knowing  that  A.  was  cashier  of  bank  to 
whom  he  was  indebted,  presumption  that  assignment  was  made  to  the  bank 
was  rebuttable;  First  Nat.  Bank  v.  Walker,  39  Okl.  622,  50  L.  B.  A.  (N.  S.) 
1115,  136  Pac.  409,  holding  note  made  payable  to  order  of  director  of  cer- 
tain corporation  is  payable  to  such  corporation;  Wiers  v.  Treese,  27  Okl. 
777, 117  Pac.  183,  holding  where  note  was  by  individuals  with  representative 
description,  parol  evidence  is  admissible  to  show  their  intention  to  obligate 
themselves  as  individuals;  First  Nat.  Bank  v.  McCullough,  50  Or.  512,  126 
Am.  St.  Rep.  758,  17  L.  R.  A.  (N.  S.)  1105,  93  Pac.  368,  where  corporation 
brought  suit  on  notes  indorsed  to  its  cashier  in  his  own  name  only,  ques- 
tion whether  ILliad  right  to  maintain  action  cannot  be  considered  on  appeal 
where  question  not  raised  at  trial ;  Pacific  Guano  Co.  v.  HoUeman,  4  Woods, 
463,  12  Fed.  62,  holding  corporation  may  sue  on  note  payable  to  order  of 
agent  by  name  and  describing  him  as  ''agt.'*;  Bickley  v.  Commercial  Bank, 
43  S.  C.  536,  21  S.  E.  889,  following  rule;  Blair  v.  First  Nat.  Bank,  2^ 
Flipp.  114,  Fed.  Cas,  1485,  holding,  where  note  is  payable  to  cashier,  prc- 
Bomption  is  he  acted  as  agent  for  bank;  Vater  v.  Lewis,  36  Ind.  293,  10 
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Am.  Rep.  33,  where  note  payable  to  treasurer  of  corporation;  National 
Bank  of  the  Metropolis  v.  Kennedy,  17  Wall.  25,  21  L.  Ed.  556,  and  Martin 
V.  Smith,  65  Miss.  3,  3  South.  34,  holding,  in  suit  by  receiver  on  note, 
parol  evidence  is  admissible  to  show  whether  cashier  in  drawing  it  acted 
for  himself  or  as  agent  for  bank ;  Nave  v.  Hadley,  74  Ind.  157,  holding  bank 
may  sue  on  such  note,  cashier  being  also  party;  Hodge  v.  Farmers*  Bank, 
7  Ind.  App.  99,  34  N.  E.  124,  holding  addition  of  word  "cashier"  to  note 
payable  to  individual  changes  payee  and  is  material  alteration;  Swarts  v. 
Cohen,  11  Ind.  App.  23,  38  N.  E.  537,  holding  parol  evidence  admissible  to 
show  capacity  in  which  president  of  corporation  signed  note  (and  see  dis- 
senting opinion  in  Mathews  v.  Dubuque  Mattress  Co.,  87  Iowa,  250,  19 
L.  R.  A.  679,  54  N.  W.  227,  where  majority  ruled  otherwise) ;  Butler  v. 
Kaulback,  8  Kan.  674,  and  Waddill  v.  Sebree,  88  Ya.  1016,  29  Am.  St.  Rep. 
769,  14  S.  E.  851,  holding  such  evidence  admissible  to  show  that  person 
selling  land  acted  as  agent;  In  re  Southern  etc.  R.  R.  Co.,  22  Fed.  Cas. 
1525,  holding  corporation  may  be  sued  on  note  executed  by  secretary;  Bar- 
low V.  Congregational  Soc,  8  Allen,  461,  ruling  similarly  as  to  note  exe- 
cuted by  treasurer  of  unincorporated  society;  Hardy  v.  Pilcher,  57  Miss. 
22,  34  Am.  Rep.  433,  holding  acceptor  of  bill  may  show  he  acted  as  agent 
for  person  whose  funds  he  held;  Barkley  v.  Tarrant,  20  S.  C.  579,  47 
Am.  Rep.  857,  holding,  where  payee's  name  is  omitted,  parol  evidence  is  ad- 
missible to  determine  it;  Brewster  y.  Baxter,  2  Wash.  Ter.  141,  3  Pac.  845, 
and  to  show  circumstances  under  which  incomplete  contract  of  sale  was 
executed;  Prichard  v.  Budd,*76  Fed.  713,  22  C.  C  A.  504,  and  Holmes  v. 
Boyd,  90  Ind.  335,  both  arguendo;  Hymer  v.  Ijams,  56  Md.  473,  holding, 
however,  treasurer  to  whom  note  is  payable  may  sue  personally  thereon. 

Limited  in  Luna  v.  Mohr,  3  N.  M.  65,  66,  1  Pac.  867,  868,  holding  au- 
thority of  person  to  bind  another  by  signing  note  must  appear  by  positive 
testimony. 

Distinguished  in  Uhited  States  v..McCullagh,  221  Fed.  295,  holding  void 
act  of  Congress  of  March  4,  1913,  for  protection  of  migratory  birds; 
Bickley  v.  Commercial  Bank,  39  S.  C.  291,  89  Am.  St.  Rep.  726,  17  S.  E. 
978,  under  facts. 

Suit  by  principal  on  note  to  agent.    Note,  12  Am.  Dec.  713. 

Who  may  sue  on  note  payable  to  a  cashier.    Note,  42  Am.  Dec.  379. 

Liability  of  principal  on  negotiable  paper  executed  by  agent.    Note, 

21  L.  R.  A.  (N.  S.)  1084. 
Ownership  of   paper   payable  to   directors  or   officers  of  cor]:)oration. 

Not%,  50  L.  R.  A.  (N.  S.)  1116,  1120,  1122. 
Liability  of  one  signing  bill  or  note  as  agent.    Note,  4  £•  R.  0.  285. 

Miscellaneous.  Cited  in  Ritter  v.  State,  70  Ark.  475,  69  S.  W.  263,  up- 
holding indictment  alleging  that  defendant  as  cashier  of  bank  embezzled 
sum  of  money;  Butler  v.  Goreley,  146  U.  S.  313,  36  L.  Ed.  986,  13  Sup,  Ct. 
88,  on  point  that  States  may  pass  insolvent  laws  in  absence  of  con- 
gressional action. 
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1  Wall.  243-254,  17  L.  Ed.  589,  EX  PARTE  VALLANDIGHAM. 

Military  commissloii,  as  dlstingiilfllied  from  a  court-martial,  has  Jurisdic- 
tion  of  military  olfenses  which  do  not  come  within  the  rules  and  regulations 
of  war  or  the  Jurisdiction  conferred  by  statute  on  court-martial. 

Approved  in  State  v.  Stillman,  7  Cold.  349,  holding  that  jurisdiction  of 
military  commission  does  not  extend  to  the  settlement  of  private  contro- 
versies. 

Jurisdiction  of  courts  of  England  and  United  States  as  to  powers  to  issue 
certiorari  are  not  analogous. 

Approved  in  Sullivan  v.  District  of  Columbia,  19  App.  D.  C.  215,  holding 
certiorari  cannot  issue  in  criminal  case  pending  in  police  court  to  Supreme 
Court  of  District  of  Columbia;  American  Const.  Co.  v.  Jacksonville  etc. 
Ry.  Co.,  148  U.  S.  380,  37  L.  Ed.  489,  13  Sup.  Ct.  762,  holding  certiorari 
lies  to  the  Circuit  Court  of  Appeals  to  review  its  decree  on  appeal  from 
an  interlocutory  order. 

Appellate  powers  are  limited  by  the  acta  of  Oongrees^  and  they  do  not 
permit  certiorari  to  review  the  proceedings  of  a  military  commission. 

Approved  in  United  States  v.  Dickinson,  213  U.  S.  101,  102,  53  L.  Ed. 
719,.  29  Sup.  Ct.  485,  holding  certiorari  cannot  be  issued  in  criminal  case 
at  instance  of  United  States ;  Whitney  v.  Dick,  202  U.  S.  138,  139,  50  L.  Ed. 
965,  966,  26  Sup.  Ct.  584,  Circuit  Court  of  Appeals  cannot  issue  original  writ 
of  certiorari  to  review  conviction  in  inferior  Federal  court;  Borden's  Con- 
densed Milk  Co.  V.  Baker,  177  Fed.  911, 101  C.  C.  A.  186,  holding  certiorari 
cannot  be  employed  by  Federal  court  to  bring  up  for  review  validity  of 
municipal  ordinance;  United  States  v.  Toung,  94  U.  S.  259,  24  L.  Ed.  15S, 
holding  certiorari  will  not  be  granted  to  compel  Court  of  Claims  to  send 
proceedings  subsequent  to  appeal;  In  re  Cilley,  58  Fed.  988,  holding  that 
proceeding  to  establish  and  probate  a  will  is  not  removable  under  acts  of 
1887-88 ;  Taylor  v.  Louisville  &  N.  R.  Co.,  88  Fed.  358,  31  C.  C.  A.  537, 
holding  Federal  courts  could  not  issue  certiorari  to  revise  proceedings  of 
special  tax  tribunals;  North  Point  Consol.  Irr.  Co.  v.  Utah  etc.  Canal  Co., 
14  Utah,  167,  46  Pac.  827,  holding  that  Constitution  has  taken  away  the 
right  of  appeal  from  an  interlocutory  order  granting  a  temporary  injunc- 
tion; Eastman  v.  Gurrey,  14  Utah,  171,  46  Pac.  828,  holding  that  Consti-  ^ 
tution  has  taken  a^ay  statutory  right  of  appeal  from  order  vacating  and 
setting  aside  judgment  appealed  from. 

Review  of  proceedings  of  courts-martial  by  civil  courts.     Note,   17 
Ann.  Gas.  446. 

Superintending  control  and  supervisory  jurisdiction  over  inferior  or 
subordinate  tribunal.    Note,  51  L.  R.  A.  105. 

Superintending  control  of  civil  courts  over  courts-martial.    Note,  20 
L.  B.  A«  (N.  S.)  418. 
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Authority  to  be  exercised  by  a  military  conmiissioii  involyin;  dlscretioii 
to  examine,  decide  and  sentence  is  not  Judicial  power  In  tbe  sense  of  the 
Constitation. 

Approved  in  Meade  v.  Dane  County,  155  Wis.  644,  145  N.  W.  243,  hold- 
ing ordinance  of  municipality  requiring  referendum  of  resolutions  to 
electorate  was  unconstitutional  and  void;  State  v.  Sullivan,  50  Fed.  599, 
holding,  when  petition  is  filed,  in  the  absence  of  clerk,  the  proper  writ  may 
be  issued  by  his  deputy. 

Martial  law.    Note,  Ann.  Ga4i.  1914G,  30. 

Martial  law  when  no  actual  war.    Note,  65  L.  B.  A.  202. 

1  WaU.  254-260,  17  L.  Ed.  584,  DUNHAM  ▼.  OINOINNATI  ETC.  BT.  OO. 

Mortgage  of  '"road  built  and  to  be  built"  takes  effect  upon  the  road  wbmt 
built  and  takes  precedence  orex  claim  of  contractor,  who  has  agreed  with 
company  to  retain  possession  of  road  and  apply  its  earnings  to  his  debts. 

Approved  in  Chicago  etc.  R.  Co.  v.  United  States  &  Mexican  Trust  Co.^ 
226  Fed.  947,  holding  claims  of  bondholders  of  railroad  in  certain  instance 
superior  in  equity  to  subsequent  creditors  for  unpaid  current  expenses; 
Allis-Chalmers  Co.  v.  Central  Trust  Co.,  190  Fed.  705,  39  L.  B.  A.  (N.  8.) 
84,  111  C.  C.  A.  428,  holding  that  fact  of  bonds  issued  for  funds  to  improve 
mortgaged  property  does  not  create  equitable  estoppel  against  mortgagee 
and  bondholders  from  claiming  mortgage  gives  prior  lien  to  all  claims  sub- 
sequently accruing;  In  re  Sunflower  State  Refining  Co.,  195  Fed.  186,  115 
C.  C.  A.  132,  holding  question  as  to  whether  personal  property  whose  sale 
is  conditional  is  subject  to  lien  of  after-acquired  property  mortgage  de- 
pends upon  whether  it  has  become  fixture  of  realty  mortgaged;  Tippett 
v.  Barham,  180  Fed.  81,  87  L.  B.  A.  (N.  S.)  119,  103  C.  C.  A.  430,  holding 
that  in  "after-acquired  property"  mortgage  that  character  of  property  will 
become  subject  to  lien  of  mortgage;  Fisher  v.  Zollinger,  149  Fed.  57,  79 
C.  C.  A.  76,  taking  possession  of  mortgaged  chattels  by  mortgagee  within 
four  months  prior  to  mortgagor's  bankruptcy  does  not  operate  as  preferen- 
tial transfer  within  Bankruptcy  Act,  §  60a;  Farmers'  Loan  &  T.  Co.  v. 
American  Waterworks  Co.,  107  Fed.  29,  31,  holding  one  furnishing  labor 
and  materials  for  improving  property  of  quasi-public  corporations  does  not 
get  lien  superior  to  that  of  prior  mortgages;  Illinois  Trust  etc.  Bank  y. 
Doud,  105  Fed.  136,  148,  149,  62  L.  B.  A.  481,  44  C.  £.  A.  389,  holding 
loan  to  quasi-public  corporation  on  mortgage  of  its  income  to  make  ad- 
ditions- to  its  property  does  not  give  lender  preference  in  distribution  of 
income  over  claim  of  prior  mortgagee  whose  mortgage  covered  all  income 
and  property  acquired  and  to  be  acquired;  First  Nat.  Bank  v.  Ewing,  103 
Fed.  186,  43  C.  C.  A.  150,  holding  indebtedness  incurred  by  railroad  for  labor 
or  materials  used  in  construction  prior  to  receivership  is  not  entitled  to 
priority  over  prior  mortgages;  Detroit  Trust  Co.  v,  Detroit  etc.  Ry.  Co., 
159  Mich.  456,  124  N.  W.  50,  where  street  railway  company  has  given 
mortgage  for  money  to  construct  and  operate  road  covering  all  property. 
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lien  of  mortgage  is  superior  to  titles  subsequently  reserved  in  construction 
contracts  for  furnishing  materials  which  have  become  fixtures;  St.  Joseph 
etc.  Ry.  Co.  v.  Smith,  170  Mo.  331,  70  S.  W.  702,  holding  if  description  in 
deed  is  comprehensive  enough  to  embrace  after-acquired  property,  the  title 
to  property  acquired  between  making  of  mortgage  and  its  foreclosure  passed 
to  purchaser  at  trustee's  sale;  Horner-Gaylord  Co.  v.  Fawcett,  50  W.  Va. 
493,  40  S.  E.  567,  holding  subsequent  execution  creditor  has  adequate  rem- 
edy at  law  as  to*  after-acquired  property  covered  by  trust  deed;  Beall  v. 
White,  grU.  S.  387,  24  L.  Bd.  175,  holding  lien  of  landlord  for  rent  has 
priority  over  deed  of  trust  by  tenant,  even  as  to  subsequently  acquired 
chattels;  Ketchum  v.  Duncan,  96  U.  S.  671,  24  L.  Ed.  873,  and  Duncan  v. 
Mobile  &  0.  R.  Co.,  3  Woods,  580,  Fed.  Cas.  4138,  both  holding  that  coupons 
were  protected  by  the  first  mortgage,  and  had  no  equity  superior  to  those 
subsequently  maturing;  Porter  v.  Pittsburg  Steel  Co.,  122  U.  S.  283,  80 
L.  Ed.  1211,  7  Sup.  Ct.  1208,  New  York  Security  etc.  Co.  v.  Capital  Ry. 
Co.,  77  Fed.  531,  and  Phoenix  Iron  W.  Co.  v.  New  York  S.  &  T.  Co., 
83  Fed.  7^9,  28  C.  C.  A.  76,  all  holding  rails  part  of  a  railroad  covered  by 
a  prior  mortgage  will  be  held  by  it  against  furnisher  stipulating  that  title 
shall  not  pass  until  property  is  paid  for;  Fogg  v.  Blair,  133  XJ.  S.  540,  88 
L.  Ed.  724,  10^  Sup.  Ct.  341,  holding  liquidated  claim,  not  converted  into  a 
judgment^  which  purchaser  of  railroad  assumes,  does  not  take  priority  over 
lien  of  mortgage  made  by  purchaser  to  secure  an  issue  of  bonds;  Toledo 
etc.  R.  R.  Co.  V.  Hamilton,  134  U.  S.  299,  83  L.  Ed.  907,  10  Sup.  Ct.  547, 
Dillon  V.  Barnard,  1  Holmes,  394,  395,  Fed.  Cas.  3915,  and  Farmer^'  Loan 
&  T.  Co.  V.  Cape  Fear  etc.  R.  R.  Co.,  73  Fed.  715,  all  holding  that  recorded 
mortgage  of  railroad  cannot  be  displaced  by  contract  between  company  and 
third  party  for  the  erection  of  buildings,  etc.;  Central  Trust  Co.  v.  Knee- 
land,  138  U.  S.  419,  34  L.  Ed.  1016,  11  Sup.  Ct.  358,  where  railroad  mort- 
gage contains  '^ after-acquired  property"  clause,  it  covers  all  subsequently 
acquired  property ;  Wade  v.  Chicago  etc.  R.  R.  Co.,  149  U.  S.  341,  37  L.  Ed. 
761,  13  Sup.  Ct.  898,  United  Lines  Tel.  Co.  v.  Boston  Safe  Deposit  &  Trust 
Co.,  147  U.  S.  448,  37  L.  Ed.  287,  13  Sup.  Ct.  402,  Parker  v.  New  Orleans 
etc.  R.  Co.,  33  Fed.  696,  Boston  Safe-Deposit  etc.  Co.  v.  Bankers*  &  M.  Tel. 
Co.,  36  Fed.  298,  Meyer  v.  JoKnston,  53  Ala.  330,  Bell  v.  Chicago  etc.  R.  R. 
Co.,  34  La.  Ann.  791,  Omaha  etc.  Ry.  Co.  v.  Wabash  etc.  Ry.  Co.,  108 
Mo.  301,  18  S.  W.  1102,  and  Williamson  v.  Railroad  Co.,  29  N.  J.  Eq.  317, 
all  holding  such  a  mortgage  covers  all  after-acquired  property;  Barnard 
V.  Norwich  &  W.  R.  R.  Co.,  4  Cliff.  365,  Fed.  Cas.  1007,  holding  that  lease- 
hold  interest  acquired  by  the  lease  passed  to  the  trustees  as  after-acquired 
property  and  was  included  in  the  mortgage;  Scott  v.  Clinton  &  S.  R.  R. 
Co.,  6  Biss.  534,  Fed.  Cas.  12,527,  and  Hamlin  v.  Jerard,  72  Me.  75,  both 
holding  mortgage  included  after-acquired  rolling  stock;  Calhoun  v.  Mem- 
phis &  P.  R.  R.  Co.,  2  Flipp.  477,  Fed.  Cas.  2309,  holding  that  after-acquired 
lands  are  not  included  in  the  mortgage,  unless  they  are  used  in  connection 
with  the  actual  operation  of  the  road ;  Finance  Co.  v.  Charleston  etc.  R.  Co., 
52  Fed.  680,  holding  legal  services  rendered  railroad  do  not  take  precedence 
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of  company's  mortgage  bonds;  Atlantic  Trust  Co.  v.  Woodbridge  Canal 
&  Irr.  Co.,  79  Fed.  509,  holding  mortgage  lien  took  priority  over  'scrip 
issued  by  water  company  in  payment  of  labor;  Atlantic  Trust  Co.  v.  Wood- 
bridge  Canal  &  Irr.  Co.,  86  Fed.  980,  holding  claims  for  services  in  con- 
structing an  addition  to  any  irrigation  system,  not  necessary  to  preserve 
the  property  of  the  company,  do  not  take  priority  over  a  mortgage ;  Hariis 
V.  Youngstown  B.  Co.,  90  Fed.  328,  33  C.  C.  A.  69,  holding  that  existing 
mortgage  takes  priority  over  one  taken  in  after-acquired  property ;  Binkley 
V.  Forkner,  117  Ind.  186,  8  L.  R.  A,  36,  19  N."^.  757,  holding  chattel  mort- 
gage effective  against  prior  mortgage  on  realty  if  chattel  can  be  removed 
without  injuring  the  realty;  Edwards  v.  Peterson,  80  Me.  371,  6  Am.  St. 
Rep.  209, 14  Atl.  937,  holding  that  assignment  of  wages  expected  to  be  earned 
in  a  future  specified  employment  is  valid  in  equity;  Hollister  v.  Stewart, 
111  N.  Y.  662,  663,  19  N.  E.  791,  holding  first  mortgagee  had  a  right  to 
stand  upon  his  contract;  Cotten  v.  Willoughby,  83  N.  C.  79,  35  Auk  Rep» 
665,  holding  valid  mortgage  of  sown  crop  not  yet  growing;  First  Nat. 
Bank  v.  TumbuU,  32  Gratt.  704,  34  Am.  Rep.  797,  holdihg  that  mortgage 
of  property  to  be  manufactured  is  valid  in  equity;  dissenting  opinion  in 
Chaffe  V.  Heyner,  31  La.  Ann.  611,  614,  majority  holding  where  cotton 
mortgaged  to  secure  a  creditor  is  shipped  by  a  common  carrier  for  the 
account  of  creditor,  delivery  to  carrier  is  a  transfer  of  legal  title  to  credi- 
tor; dissenting  opinion  in  Drennen  v.  Mercantile  Trust  &  D.  Co.,  115  Ala. 
634,  39  L.  R.  A.  635,  23  South.  177,  majority  giving  claims  of  employees 
priority  over  lien  of  mortgage  securing  bonds. 

Distinguished  in  Trocon  v.  Scott  City  Northern  R.  Co.,  91  Kan.  892,  139 
Pac.  359,  holding  claim  of  bridge  company  for  bridge  constructed  for  rail- 
road  preferred  to  trust  company's  claim  under  mortgage  for  moneys  ad- 
vanced for  building  road ;  dissenting  opinion  in  Illinois  Trust  etc.  Bank  v. 
Doud,  105  Fed.  150,  52  L.  R.  A«  481,  44  C.  C.  A.  389,  majority  holding  loan 
to  quasi-public  corporation  on  mortgage  of  its  income  to  make  improvements 
to  its  property  does  not  give  lender  preference  in  distribution  of  income 
over  claim  of  prior  mortgage-covered  all  income  and  property  acquired  and 
to  be  acquired;  General  Electric  Co.  v.  Transit  Equipment  Co.,  57  N.  J. 
Eq.  475,  476,  477,  42  Atl.  107,  holding  that  switchboard  and  electric  genera- 
tor are  not  fixtures  enabling  mortgagee  of  realty  to  claim  them  as  against 
vendor  claiming  title  under  conditional  sale;  Farmers'  Loan  A  T.  Co.  v. 
Caivada  etc.  Ry.  Co.,  127  Ind.  269,  11  L.  R.  A.  747,  26  N.  E.  789,  holding 
liens  of  materialmen  took  priority  of  mortgage  to  secure  bonds  sold  after 
work  performed  and  materials  furnished;  General  Electric  Co.  v.  Transit 
Equipment  Co.,  57  N.  J.  Eq.  474,  42  Atl.  106,  holding  mortgage  covering 
after-acquired  property  does  not  include  chattels  delivered  under  a  con- 
ditional contract  of  sale;  Hand  v.  Savannah  &  C.  R.  R.  Co.,  12  S.  C.  364, 
and  Hand  v.  Savannah  etc.  R.  R.  Co.,  17  S.  C.  277,  both  holding  that  pur- 
chase-money mortgage  was  a  preferred  lien  over  previously  executed  mort- 
gage covering  after-acquired  property. 
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What  after-aequired  property  passes  by  a  railway  mortgage.    Note, 
99  Am.  St.  Rep.  257. 

Assigmnent  of  demand  to  become  due.    Note,  57  Am.  Dec.  441.         ^ 

Where  railway  mortgage  prorlded  that  In  case  of  default  in  payment  of 
interest,  all  bonds  and  interest  thereon  shall  be  entitled  to  a  pro  rata  dividend, 
past^ue  coupons  do  not  take  precedence  over  the  bonds. 

Approved  in  Wilmer  v.  Atlanta  &  R.  Air-Line  Ry.  Co.,  2  Woods,  463, 
Fed.  Cas.  17,775,  holding  that  the  whole  road  could  be  sold  before  principal 
is  due  on  default  in  payment  of  interest;  Low  v.  Blackford,  87  Fed.  396, 
31  C.  C.  A.  15,  holding  that  property  should  be  sold  as  an  entirety,  and  pro- 
ceeds apportioned  among  bondholders  according  to  the  relative  value  of  the 
three  divisions. 

Distinguished  in  Stevens  v.  New  York  etc.  R.  Co.,  13  Blatchf.  417,  Fed. 
Cas.  13,406,  holding  coupons  due  first  should  be  paid  before  those  due  later, 
and  before  the  principal  of  any  of  the  bonds. 

Coupons.    Note,  64  Am.  Dec  440. 

Miscellaneous.  Cited  in  Memphis  v.  Brown,  1  Plipp.  217,  Fed.  Cas. 
9415,  and  Callanan  v.  Brown,  31  Iowa,  337,  to  point  that  municipal  bonds 
are  negotiable  securities. 

1  Wall.  269-272»  17  L.  Ed.  580,  STXTBGIS  ▼.  GLOUaH. 

Lower  court  having  rejected  claim  of  injured  vessel  for  demurrage  wfiile 
allowing  full  bill  for  repairs  and  remarking  thai  this  ''would  be  about  Just," 
nnder  the  circumstances,  the  Supreme  Court  wiU  affirm  this  on  appeal,  the 
error  rejecting  the  demurrage  being  offset  by  the  excessive  allowance  for 
repaiXB. 

Approved  in  Lyle  v.  Cass  Circuit  Court,  157  Mich.  39,  121  N.  W.  308, 
holding  mandamus  will  not  lie  to  review  denial,  after  hearing,  of  motion 
for  change  of  venue ;  The  Baltimore,  8  Wall.  387,  19  L.  Ed.  4^^,  awarding 
damages  sufficient  to  restore  injured  vessel;  The  Potomac,  105  U.  S.  632, 
26  L.  Ed.  1194,  allowing  damages  for  loss  of  the  use  of  vessel  while  being 
repaired ;  The  Excelsior,  17  Fed.  925,  disallowing  for  detention  damages  out 
of  proportion  to  the  value  of  the  vessel;  Polhemus  v.  Ann.  Arbor  Sav. 
Bank,  27  Mich.  50,  refusing  to  reverse  a  correct  ruling  because  wrong  reason 
assigned. 

It  is  error  to  allow  as  damages  the  entire  cost  of  repairs  of  injured  vessel 
wbere  it  is  old  and  much  of  its  woodwork  decayed. 

Approved  in  The  John  R.  Penrose,  86  Fed,  697,  allowing  only  half  of 
repairs  where  injured  part  rotten,  and  accident  traceable  thereto. 

Distinguished  in  Crichfield  v.  Julia,  147  Fed.  73,  77  C.  C.  A.  297,^where 
defendant,  in  consideration  of  services  rendered,  agreed  to  give  plaintiff 
certain  preferred  stock  in  eorporation  to  be  formed,  plaintiff  may  recover 
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value  of  stock,  determinable  with  reference  to  value  of  corporation's  ac- 
tivities, though  preferred  stock  not  issued. 

Lost  profits  from  tort  as  damages.    Note,  52  L.  R.  A.  65. 

Books  of  party  are  the  best  evidence  of  the  profits  made  hy  the  boat  claim- 
ing damages  for  collision. 

Approved  in  The  Mayflower,  1  Brown,  385,  386,  389,  Fed"  Cas.  9345, 
holding  that  books  of  owner  showing  previous  and  subsequent  earnings, 
competent  evidence  of  probable  earnings. 

Distinguished  in  Di  Palma  v.  Weinman,  16  N.  M.  315,  121  Pac.  42,  hold- 
ing oral  evidence  as  to  loss  of  profits  admissible  where  books  and  invoices 
have  been  inadvertently  destroyed. 

1  WaU.  272-274,  17  L.  Ed.  553,  8ETBEBT  ▼.  PITT8BUBO. 

Act  giving  municipality  power  to  subscribe  for  railroad  stock  as  fully  as  an 
Individual  authorizes  It  to  Issue  negotiable  bonds  In  pajnuent  thereof. 

Approved  in  Bunch  v.  Fluvanna  Co.,  86  Va.  456.  10  S.  E.  534,  Rogers 
V.  Burlington,  3  Wall.  666,  18  L.  Ed.  83,  holding  power  given  municipality 
to  borrow  money  gives  authority  to  issue  bonds  to  accomplish  this  object; 
Hitchcock  V.  Galveston,  2  Woods,  280,  Fed.  Cas.  6532,  holding  city  has  no 
power,  without  legislative  authority,  to  borrow  money  and  issue  bonds; 
Portland  Sav.  Bank  v.  Evansville,  26  Fed.  391,  holding  municipality  with 
power  "to  borrow  money"  could  issue  bonds  in  renewal  or  redemption  of 
bonds  issued  for  lawful  purposes ;  Dorian  v.  Shreveport,  28  Fed.  292,  holding 
municipality,  issuing  bonds  for  work  done,  liable  to  assignee,  though  not 
specially  empowered  to  issue  negotiable  paper;  Holmes  v.  Shreveport,  31 
Fed.  120,  holding  officials  of  municipality  can  issue  bonds  or  promissory 
notes  to  evidence  credit  price  of  works  for  which  they  are  authorized  to 
contract ;  Hancock  v.  Chicot  Co.,  32  Ark.  583,  holding  that  county  independ- 
ent of  express  grant,  has  no  authority  to  subscribe  to  stock  of  railroad; 
Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am.  Bep.  439,  holding  that  term 
"legislative  4)ower"  includes  the  power  to  authorize  municipal  aid  to  rail- 
roads; Commonwealth  v.  Williamstown,  156  Mass.  72,  30  N.  E.  472,  follow- 
ing rule ;  dissenting  opinion  in  Smith  v.  Sac  Co.,  11  Wall.  156,  20  L.  Ed.  107, 
majority  holding  when  defendant  has  shown  strong  circumstances  of  fraud, 
holder  of  negotiable  security  must  show  he  gave  value  before  maturity. 

Distinguished  in  Green  v.  Dyersburg,  2  Flipp.  492,  494,  Fed.  Cas.  5756, 
holding  that  there  is  no  implied  power  in  a  municipality  to  issue  negotiable 
bonds  in  payment  of  an  unauthorized  debt;  English  v.  Chicot  Co.,  26  Ark. 
460,  holding  that  authority  to  subscribe  internal  improvement  funds  to 
railroad  stock  does  not  carry  the  power  to  issue  county  bonds  in  payment 
thereof. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am*  Dec.  666. 

Miscellaneous.    Cited  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  S65, 

2  Sup.  Ct.  22,  on  tendency  of  Federal  courts  to  follow  decision  of  State 
courts. 
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1  Wall  274-282,  17  L.  Ed.  6S6,  GBEQO  ▼.  VOK  PH0L. 

Vendee  refneliig  a  tendered  deed  npen  the  sole  ground  of  Inability  to  pay 
l8  estopped  from  thereafter  alleging  insulllciency  of  the  warranties  contained 
therein. 

Approved  in  Dalton  v.  Reutaria,  2  Ariz.  279,  15  Pac.  38,  holding  where 
parties  stand  by  for  sixteen  years  And  see  new  fields  brought  into  cultiva- 
tion, and  improvements  made  under  circumstances  which  showed  that  x)er- 
sons  making  them  believed  they  had  equal  right  to  use  of  water,  they  cannot 
complain;  Smiley  v.  Read,  163  Cal.  647,  126  Pac.  487,  holding  under  code 
section  which  provides  objections  to  tender  may  be  waived  by  failure  to 
specify  objection  at  time  of  tender,  vendee  who  did  not  so  object  could 
not,  after  acceptance  of  deed,  make  such  objection;  Roach  v.  Clark,  28 
Ind.  App.  255,  62  N.  E.  636,  holding  where  husband  joined  wife  in  pur- 
chase-money mortgage  and  was  present  at  sale  thereof  by  her  administrator 
to  discharge  her  debt  but  remained  silent,  he  is  estopped  to  assert  claim 
against  bona  fide  purchaser;  Pnrcell  v.  Thornton,  128  Minn.  260,  150  N.  W.' 
901,  holding  foreclosure  of  mortgage  cannot  be  attacked  after  delay  of  five 
years;  Macomber  v.  Klinney,  114  Minn.  156,  128  N.  W.  1004,  holding  if  one 
not  in  possession  has  interest  in  land  not  of  record,  fails  to  disclose  it,  and 
stands  by  and  suffers  land  to  be  sold  and  improved,  he  will  not  be  allowed  to 
assei-t  claim  against  purchaser ;  Anderson  v.  Hubble,  93  Ind.  575,  47  Am.  Rep. 
398,  one  remaining  silent  and  permitting  party  to  buy  mill  with  dam  of  un« 
lawful  height  is  estopped ;  Truesdail  v.  Ward,  24  Mich.  134,  if  party  stands 
by  and  sees  another  dealing  with  his  property,  without  objection,  he  cannot 
afterward  complain;  Moak  v.  Bryant,  51  Miss.  565,  holding  vendee  failing 
to  object  to  deed  waives  all  objections;  Fabian  v.  Collins,  3  Mont.  230, 
liolding  draftsman  of  deed  conveying  water  is  estopped  from  assertins:  a 
right  adverse  to  grantee;  Brown  v.  Mutual  Ben.  Life  Ins.  Co.,  32  N.  J.  Eq. 
814,  holding  party  receiving  the  benefit  of  a  mortgage,  cannot  afterward 
object  on  ground  of  fraud  or  forgery;  Bristol  Goodson  Electric  Light  etc. 
Co.  y.  Bristol  Gas  etc.  Co.,  99  Tenn.  381,  42  S.  W.  21,  holding  claimant  of 
mechanic's  lien  estopped  as  against  holders  of  bonds  by  assisting  in  their 
sale  to  innocent  purchasers ;  Allen  v.  Cannon,  8  Utah,  10,  28  Pac.  869,  hold- 
ing husband  silent  as  to  his  right  is  estopped  from  asserting  any  interest  in 
land  deeded  by  wife;  Metcalf  v.  Hart,  3  Wyo.  548,  81  Am.  St.  Rep.  155, 
27  Pac.  913,  holding  promise  of.  defendant's  husband  was  n  license  coupled 
with  an  interest,  and  coQtd  not  be  revoked  without  compensating  com* 
plainant. 

Distinguished  in  Wiser  v.  Lawler,  189  U.  S.  270,  47  L.  Ed.  809,  23  Sup. 
Ct.  628,  holding  owners  of  mine  operated  by  corporation  under  agreement 
that  proceeds  be  applied  to  purchase  price  are  not  chargeable  by  silenee 
with  fraud  perpetrated  on  stockholders  by  misstatements  as  to  title  in  cor- 
poration's prospectus;  Yaw  v.  Roberts,  9  Kan.  App.  138,  58  Pac.  490,  491, 
holding  vendor  of  land  seeking  rescission  of  his  contract  of  sale  must  re- 
fund purchase  money  received  by  him  thereunder;  Roberts  v.  Trammel,  15 
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Ind.  App.  446,  40  N.  E.  162,  wife  failing  to  assert  her  title,  though  knowing 
her  husband  was  attempting  to  mortgage  her  property,  is  not  estopped  from 
claiming  it;  yiele  v.  Judson,  82  N.  Y.  40,  47  Am.  Bop.  402,  holding  party  not 
estopped  from  enforcing  mortgage  because  after  knowledge  of  fraudulent 
*         discharge  he  took  no  steps  to  correct  record. 

Befuaal  to  pay  money  due  on  contract  of  purchase,  unaccompanied  by  a 
promise  to  pay  on  a  future  day,  gives  an  immediate  right  of  action. 

Approved  in  Harland  y.  Eastman,  119  111.  26,  8  N.  E.  811,  where  parties 
^laim  under  independent  hostile  titles,  demand  of  possession  is  noLrequired ; 
Moak  V.  Bryant,  51  Miss.  564,  where  possession  is  under  an  ex^utory  con- 
tract of  purchase,  no  notice  to  quit  is  necessary. 

When  a  vendor  may-  recover  possession  from  his  vendee.    Note,  107 
Am.  St.  Bep.  727. 

I  WaU.  282-290,  17  L.  Bd.  604,  MALABJK  ▼.  UNITED  STATES. 

Where  appeal  related  only  to  the  amount  of  a  Mexican  graat,  conflnnad 
by  the  District  Court,  its  validity  is  not  open  for  consideration. 

Approved  in  Wicker  v.  Jones,  159  N.  C.  114,  Ann.  Oas.  1914B,  1083,  40 
L.  B.  A.  (N.  S.)  69,  74  S.  E.  806,  holding  presumption  that  alterations  in 
deed  Were  made  before  delivery  is  greatly' strengthened  by  occupation  by 
vendee  and  lapse  of  time  without  attack  being  made  on  its  integrity. 

Distinguished  in  Grisar  v.  McDowell,  6  Wall.  376, 18  L.  Ed.  866,  an  appeal 
from  board  of  land  commissioners  opens  the  whole  case. 

\  Redelivery  of  deed  of  grant  after  alteration  amounts  to  a  re-execution  of 

the  grant. 

Approved  in  State  v.  Paxton,  66  Neb.  130,  90  N.  W.  990,  applying  prin- 
ciple where  bond  after  delivery  was  altered  by  addition  of  new  sureties; 
Bryant  v.  Bank^  107  Tenn.  566,  64  S.  W.  897,  holding  deed  not  vitiated  by 
insertion,  in  good  faith  and  by  consent,  of  clause  providing  for  vendor's 
lien,  made  after  resignation;  Tucker  v.  Allen,  16  Kan.  319,  holding  deed 
void,  when  delivered,  may  be  ratified  by  grantor. 

Under  the  civil,  as  at  the  common  law,  tradition  or  Uvery  of  seliin  of 
property,  together  with  other  ceremonies  were  necessary  and  possession  under 
Mexican  grant  in  Calif omia^  of  a  specific  tract  afttr  such  proceedings  and  for 
a  long  period,  is  evidoice  of  the  genulnttiess  of  such  grant. 

Approved  in  United  States  v.  Elder,  177  U.  S.  117,  44  L.  Ed.  696,  20 
Sup.  Ct.  542,  holding  indorsement  by  Governor  on  petition  of  direction  to 
>^  prefect  to  ascertain  whether  land  applied  for  had  an  owner  and  to  cause 

delivery  of  the  land  referred  to  is  not  a  grant;  Graham  v.  United  States, 
4  Wall.  261, 18  L.  Ed.  884,  following  rule;  More  v.  Steinbach,  127  U.  S.  79, 
32  L.  Ed.  54,  8  Sup.  Ct.  1070,  and  United  States  v.  Castro,  5  Sawy.  628, 
Fed.  Cas.  14|754,  holding  under  grant  from  Mexico,  a  delivery  of  possession 
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by  its  ofiSoen  was  n^essary;  Ainsa  v.  United  States,  161  U.  S.  231,  40 
L.  Ed.  681,  16  Sup.  Ct.  552,  since  grant  had  not  be€n  located  at  date  of 
treaty,  it  cannot  be  confirmed ;  Bonldin  v.  Phelps,  12  Sawy.  308,  30  Fed.  557, 
by  Mexican  system,  juridical  possession  constituted  the  investiture  of  title. 

Presumption  as  to  time  of  alteration  of  instrument.    Note,  49  Am. 
Dec.  782. 

Presumption  and  burden  of  proof  as  to  when  alteration  or  interlinea- 
tion was  made  in  deed.    Note,  Ann.  Oas.  1914B,  1090. 

Presumption  as  to  time  of  alteration  in  instrument  and  its  effect  on 
burden  of  proof.    Note,  39  L.  R.  A.  (N.  S.)  104. 

1  WaU.  291->297,  17  L.  Ed.  638,  VAN  HOSTBUP  ▼.  MADISON  CITY. 

Under  authority  "to  take  stock  in  any  chartered  company  for  making  a 
road  or  roads  to  said  city,"  the  city  can  subscribe  for  stock  in  road  in  exten- 
sion and  prolongation  of  one  leading  into  the  cify. 

Approved  in  Washington  County  v.  Williams,  111  Fed.  809,  49  C.  C.  A. 
621,  holding  under  Neb.  Rev.  Stats.,  c.  9,  counties  could  issue  railroad  aid 
bonds;  Moulton  v.  Evansville,  25  Fed.  385,  holding  legislature  could  grant 
city  power  to  aid  foreign  railroad ;  City  of  Aurora  V.  West,  22  Ind.  96,  85 
Am.  Dec.  419,  holding  a  railroad  running  through  is  a  railroad  running  to 
a  city;  Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am.  Rep.  489,  holding 
term  "legislative  power"  includes  the  power  to  authorize  municipal  aid  to 
railroads;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Fletcher,^ 35  Kan.  248,  10  Pac. 
605,  holding  that  plaintiff  had  right  to  accept  stock,  and  guarantee  bonds 
of  Sonora  Ry.  Co.;  State  v.  City  of  Hastings,  24  Minn.  85,  holding  words 
"railroad  leading  to  Milwaukee"  embrace  a  railroad  reaching  there,  through 
a  connecting  road. 

Distinguished  in  Lewis  v.  Shreveport,  3  Woods,  213,  Fed.  Cas.  8331, 
where  authority  was  wholly  wanting  and  could  by  no  reasonable  construc- 
tion be  presumed. 

Bedtal  in  bcmds  that  they  were  issued  by  virtue  of  an  ordinance  concludes 
the  city  as  against  bona  fide  holders  from  contesting  on  ground  of  nonassent 
of  requiredb  two-thirds  of  electors. 

Ai>proved  in  Presidio  County  v.  Noel- Young  Bond  etc.  Co.,  212  U.  S.  69, 
53  L.  Ed.  407,  29  Sup.  Ct.  237,  holding  county  issuing  bonds  is  estopped 
by  recitals  therein  to  deny,  as  against  their  legal  holder,  that  they  were 
issued  conformably  in  all  respects  with  acts  of  legislature  referred  to; 
Mayor  v,  Lord,  9  Wall.  414,  19  L.  Ed.  707,  Town  of  Colona  v.  Eaves,  92 
U.  S.  492,  28-Lb  Ed«  582,  and  Milner  v.  Pensacola,  2  Woods,  637,  Fed.  Cas. 
9619,  holding  city  could  not  set  up  defense  that  bonds  were  not  sanctioned 
by  requisite  popular  vote;  Pendleton  Co.  v.  Amy,  13  Wall.  305,  20  L.  Ed. 
580,  where  county  had  received  and  held  for  some  time  stock  for  bond^ 
issued,  it  was  estopped  from  asserting  that  conditions  attached  to  grant 
of  power  were  not  fulfilled;  Kirkbride  v.  Lafayette  Co.,  108  U.  S.  212,  27 
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L.  Ed.  706,  2  Sup.  Ct.  502^  holding  that  the  eourts  should  acquiesce  in  the  de- 
termination by  qualified  voters  and  local  authorities  that  proposed  road 
was  near  the  township ;  Evansville  ▼.  Dennett,  161  U.  S.  444,  40  L.  Ed.  764, 
16  Sup.  Ct.  617,  holding  same  as  cited  case ;  Provident  Life  &  Trust  Co.  v. 
Mercer  Co.,  170  U.  S.  601,  42  L.  Ed.  1160,  18  Sup.  Ct.  791,  where  party 
holding  bonds  in  escrow  delivered  them  ,to  company,  a  bona  fide  holder 
could  recover,  though  condition  had  not  been  performed;  Memphis  v. 
Brown,  1  Flipp.  193,  196,  199,  Fed.  Cas.  9415,  holding  third  persons  acting 
in  good  faith  may  presume  that  formalities  demanded  by  the  charter  have 
been  performed;  Ranger  v.  New  Orleans,  2  Woods,  133,  Fed.  Cas.  11,564, 
and  Greeley  v.  Jacksonville,  17  Fla.  179,  holding  irregularly  issued  bonds 
binding  on  the  municipality ;  Sala  v.  N^w  Orleans,  2  Woods,  195,  Fed.  Cas. 
12,246,  where  city  had  authority  to  issue  bonds  they  are  good  in  hands  of 
bona  fide  holder  whether  conditions  precedent  to  issue  were  observed  or 
not ;  Smith  v.  Tallapoosa  Co.,  2  Woods,  577,  Fed.  Cas.  13,113,  holding  that 
authority  given  by  public  act  for  county  to  issue  bonds  need  not  be  pleaded ; 
National  Bank  of  Commerce  v.  Town  of  Grenada,  41  Fed.  92,  holding  city 
estopped  by  recitals  in  bonds  to  set  up  fraud  in  antecedent  indebtedness; 
Commissioners  of  Roads  v.  Shorter,  50  Ga.  508,  holding  indorsement  suffi- 
cient, though  charter  required  a  different  mode ;  Lewis  v.  Commissioners  of 
Bourbon  Co.,  12  Kan.  209,  holding  county  may  avail  itself  of  want  of  au- 
thority of  commissioners  to  issue  bonds,  even  as  against  a  bona  fide  holder; 
Adams  v.  Memphis  etc.  R.  R.  Co.,  2  Cold.  663,  if  power  were  admitted  to 
be  doubtful,  and  there  were  irregularities  in  the  execution  of  the  mort- 
gage, the  city  cannot '  repudiate  its  contract ;  State  v.  Tomahawk  Com. 
Council,  96  Wis.  84,  71  N.  W.  90,  holding  valid  provision  that  municipality 
may  accept  subscription  for  railroad  stock  by  signatures  of  a  majority  of 
the  resident  taxpayers ;  New  Albany  etc.  Plank  Road  Co.  v.  Smith,  23  Ind. 
3455,  holding  bonds  issued  under  plank  road  act  negotiable;  Memphis  v. 
Brown,  1  Flipp.  217,  Fed.  Cas.  9415,  arguendo;  dissenting  opinion  in  State 
v.  Clinton,  28  La.  Ann.  400,  majority  holding  the  conditions  precedent 
having  not  happened,  the  State  was  not  obligated ;  Stanton  v.  Alabama  etc. 
R.  Co.,  2  Woods,  527,  Fed.  Cas.  13,297,  and  Wilkinson  v.  City  of  Peru,  61 
Ind.  11,  both  arguendo. 

Distinguished  in  Spence  v.  Mobile  etc.  Ry.  Co.,  79  Ala.  589,  h<9lding  pur- 
chasers from  corporation  are  charged  with  notice  of  every  fact  disclosed 
by  the  act  of  incorporation ;  Steines  v.  Franklin  Co.,  48  Mo.  183,  8  Am.  B^p. 
94,  holding  bonds  void  where  County  Court  acted  wholly  without  authority. 

Railroad  aid  bonds,  validity  of  in  hands  of  innocent  holder  for  value. 

Note,  18  Am.  Bep.  263. 
Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  68S. 
Estoppel    of    public    corporation    to    deny   validity  of  bonds.    Note, 

L.  B.  A.  1915A,  961. 

Olty  autborltlea  having  constmed  its  charter  as  aathorlzing  sahscrlptloDS 
to  a  railroad  not  passing  tbroufi^  the  city,  as  against  bona  Ada  pnrchMen  for 
Talne,  this  construction  most  be  acquiesced  in. 
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Approved  in  Des  Moines  City  Ry.  Co.  v.  Des  Moines,  151  Fed.  861,  hold- 
ing that  ordinance  of  Des  Moines  granting  franchise  to  railway  company 
to  lay  tracks  in  city  streets  was  grant  in  perpetuity ;  Savannah  v.  Kelly,  108 
U.  S.  191,  2^  L.  Ed.  698,  2  Sup.  Ct.  472,  holding  statute  authorizing*  loan 
of  money  for  internal  improvements  empowers  city  to  guarantee  payment 
of  bonds  of  a  railway  company;  Meyer  v.  City  of  Muscatine,  1  Wall.  391, 
17  L.  Ed.  566,  holding  city  could  make  the  principal  and  interest  payable 
wherever  it  pleases;  dissenting  opinion  in  Detroit  v.  Detroit  City  Ry.  Co., 
56  Fed.  904,  majority  holding  city  extending  privilege  to  corporation  be- 
yond the  term  of  its  existence  is  not  estopped  to  deny  the  validity  of  the 
extension ;  Manhattan  Co.  v.  Ironwood,  74  Fed.  543,  20  C.  C.  A.  642,  holding 
rule  not  applicable  where  construction  is  not  doubtful. 

Expounding  ancient  charters  of  dubious  or  obscure  meaning  by  evi- 
dence of  usage.    Note,  7  E.  R.  G.  278. 

1  WaU.  298-311,  17  L.  Ed.  540,  MILLEB  v.  TIFFANT. 

Parties  may,  In  good  faith,  stipulate  for  rate  of  interest  at  place  of  per- 
formance, though  higher  than  that  at  place  of  contract,  without  incurring  the 
penalties  of  usury. 

Approved  in  Bedford  v.  Eastern  Bldg.  &  Loan  Assn.  of  Syracuse,  181 
U.  S.  242,  45  L.  Ed.  845,  21  Sup.  Ct.  602,  holding  building  and  loan  associa- 
tion's contract  which  is  not  usurious  under  laws  where  obligation  is  pay- 
able cannot  be  attacked  for  usury  in  State  where  mortgaged  land  is  sit- 
uated; Ringer  v.  Virgin  Timber  Co.,  213  Fed.  1014,  holding  where  notes 
were  executed  in  Arkansas  and  payable  in  Chicago,  contract  was  governed 
by  laws  of  Illinois  and  usurious;  Interstate  B.  &  L.  Assn.  v.  Edgefield 
Hotel  Co.,  120  Fed.  425,  and  Mllwaine  v.  Ellington,  111  Fed.  584,  56 
L.  R.  A.  933,  49  C.  C.  A.  446,  both  holding  where  contract  by  stockholder 
in  loan  association  provides  that  it  shall  be  payable  at  home  office  and  gov- 
erned by  laws  of  State  of  home  office,  contract  is  solvable  under  such  laws 
though  security  located  elsewhere;  United  States  Sav.  &  L.  Co.  v.  Harris, 
113  Fed.  31,  holding  fact  that  place  of  payment  allows  higher  rate  of  in- 
terest than  place  where  security  is  situated  does  made  contract  usurious; 
Manehip  v.  New  South  Bldg.  etc.  Assn.,  110  Fed.  860,  862,  holding  build- 
ing and  loan  contracts  governed  by  laws  of  State  of  home  office  where  con- 
tracts so  provide;  Columbus  etc.  R.  R.  Co.  Appeals,  109  Fed.  194,  48 
C.  C.  A.  275,  holding  where  principal  and  interest  on  railroad  bonds  are 
payable  in  New  York,  interest  is  not  recoverable  on  undetached  coupons 
remaining  in  bands  of  bondholder;  Midland  Sav.  &  Loan  Co.  v.  Solomon, 
71  Kan.  190,  79  Pac.  1079,  where  parties  stipulate  that  bond  shall  be  gov- 
erned by  law  of  certain  State,  fact  that  it  is  secured  by  mortgage  on  land 
situate  in  another  State,  where  suit  is  brought,  does  not  abrogate  stipula- 
tion ;  Davis  v.  Vandy,  107  Mo.  App.  448,  81  S.  W.  460,  where  note  given  in 
one  State  is  payable  in  another,  under  laws  of  which  it  is  usurious,  it  is 
presumed  that  parties  intended  law  of  State  where  made  to  govern;  Inter- 
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national  Harvester  Co.  v.  McAdam,  142  Wis.  121,  20  Ann.  Gas.  614,  26 
L.  R.  A.  (N.  S.)  774,  124  N.  W.  1045,  enforcing  foreign  contract  of  married 
woman  as  accommodation  maker  of  promissory  note,  though  invalid  by 
law  of  forum ;  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  411,  412,  23  L.  Ed. 
248,  240,  holding  validity  of  acceptance  of  bill,  drawn  in  Chicago,  where 
verbally  accepted,  was  to  be  determined  by  law  of  place  upon  whieh  it 
was  drawn;  Cromwell  v.  County  of  Sac,  96  U.  S.  62,  24  L.  Ed.  688,  and 
Gault  V.  Equitable  Trust  Co.,  100  Ky.  686,  38  S.  W.  1066,  holding  that  par- 
ties may  stipulate  for  rate  of  interest  at  place  of  contract  or  payment; 
Coghlan  v.  South  Carolina  R.  R.  Co.,  142  U.  S.  Ill,  36  L.  Ed.  966,  12  Sup. 
Ct.  163,  holding  presumption  to  be  that  principal  bears  interest  after 
maturity  also  at  rate  in  place  of  performance;  New  England  Mortgage 
Security  Co.  v.  Vader,  12  Sawy.  68,  28  Fed.  269,  and  Mott  v.  Rowland, 
86  Mich.  568,  48  N.  W.  640,  that  rate  of  place  of  contract  is  specified  in 
note  is  sufficient  evidence  of  intention  of  parties  to  contract  with  reference 
to  such  law ;  Brown  v.  American  Finance  Co.,  24  Blatchf .  391,  31  Fed.  520, 
Building  &  L.  Assn.  v.  Logan,  66  Fed.  830,  14  C.  C.  A.  133,  Smith  v. 
Muncie  Nat.  Bank,  29  Ind.  160,  Long  v.  Long,  141  Mo.  374,  44  S.  W.  347, 
Coad  V.  Home  Cattle  Co.,  32  Neb.  767,  29  Am,  St.  Rep.  468,  49  N.  wN758, 
Boltou  V.  Street,  3  Coldw.  37,  and  Dugan  v.  Lewis,  79  Tex.  261,  14  S.  W. 
1025,  23  Ahl  St.  Rep.  336,  12  L.  R.  A.  95,  following  rule ;  Sturdivant  v. 
Memphis  Nat.  Bank,  60  Fed.  732,  9  C.  C.  A.  266,  holding  note  valid  where 
made  is  not  invalidated  because  it  contravenes  usury  laws  of  State  where 
payable;  Phinney  v.  Mutual  Life  Ins.  Co.,  67  Fed.  498,  holding  contract 
was  governed  by  statute  of  state  of  performance,  providing  company  must 
give  notice  before  forfeiting  policy  for  nonpayment  of  premiums,  though 
policy  contained  a  waiver  of  such  notice;  Brower  v.  Life  Ins.  Co.  of  Vir- 
ginia, 86  Fed.  751,  whether  contract  is  usurious  must  be  determined  by 
law  of  place  where  money  was  to  be  repaid,  though  secured  by  mortgage 
of  lands  elsewhere;  Andruss  v.  People's  B.  &  L.  Assn.,  94  Fed.  680,  36 
C.  C.  A.  336,  and  Dygert  v.  Vermont  Loan  &  T.  Co.,  94  Fed.  914,  37  C.  C.  A. 
389,  holding  usury  laws  of  place  of  performance  govern  contract;  Smith 
V.  Parsons,  65  Minn.  529,  67  N.  W.  312,  holding  that  parties  may  stipulate 
that  contract  be  construed  by  law  of  residence  of  borrower;  Thornton  v. 
Dean,  19  S.  C.  590,  45  Am.  Rep.  801,  holding  note  given  and  secured  by 
moHgage  in  South  Carolina,  payable  in  North  Carolina,  at  rate  of  in- 
terest usurious  there,  may  be  enforced  here;  Building  &  L.  Assn.  v.  Griffin, 
90  Tex.  489,  39  S.  W.  659,  holding  contract  usurious,  since  it  was  made 
payable  elsewhere  to  avoid  the  laws. 

Distinguished  in  The  Brantford  City,  29  Fed.  395,  holding  that  foreigL 
law  could  control,  since  it  was  against  our  public  policy. 

By  what  law  is  rate  of  interest  governed.  Note,  6  Am.  Dec.  198. 
When  law  of  place  of  contract  controls.  Note,  31  Am.  Dec.  271. 
What  transactions  are  usurious.    Note,  46  Am.  St.  Rep.  201,  202. 
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Usury  law  governing  validity  of  mortgage  on  land  in  one  jurisdiction 
given  to  secure  debt  contracted  or  obligation  executed  in  another 
jurisdiction.    Note,  11  Ann.  Gas.  225. 

Lex  rei  sitae  as  to  interest  and  usury  as  controlling  in  foreclosing 
mortgage  on  realty.    Note,  55  L.  R.  A.  942. 

Conflict  of  laws  as  to  interest  and  usury.  Note,  62  L.  R.  A.  49,  50,  51, 
52,  58,  55,  57,  59,  73. 

VaUditj  of  contract  is  determined  by  law  of  place  wliere  it  Is  entered  into. 
Approved  in  Easton  v.  Geo.  Wostenholm  &  Son,  137  Fed.  530,  70 
€.  C.  A.  108,  where  firm  doing  business  in  California  and  Costa  Rica  pur- 
chased goods  in  England  through  purchasing  agent,  under  agreement  that 
complainant  advance  price  and  other  charges,  for  commission,  contract 
governed  by  English  law;  Hieronymus  v.  New  York  etc.  Loan  Assn.,  101 
Fed.  13,  holding  parties  to  loan  presumed  to  have  contracted  with  refer- 
ence to  laws  of  State  of  lender;  Croissant  v.  Empire  State  Realty  Co.,  29 
App.  D.  C.  547,  holding  loan  made  by  foreign  building  association  to  resi- 
dent of  District  of  Columbia,  and  secured  by  mortgage  on  realty  in  dis- 
trict, will  be  governed  by  laws  of  district;  Green  v.  Northwestern  Fruit 
Co.,  128  Minn.  39,  150  N.  W.  232,  holding  where  transaction  shows  no 
attempt  to  obtain  usurious  interest,  court  will  consider  notes  according  to 
State  law  and  most  favorable  to  them ;  Pacific  Building  Co.  v.  Hill,  40  Or. 
293,  91  Am.  St.  B^.  482,  67  Pac.  106,  and  Shannon  v.  Georgia  State  Bldg. 
etc.  Assn.,  78  Miss.  966,  30  South.  52,  both  holding  though  by  terms  of 
notes  they  are  payable  in  another  State,  they  will  be  subject  to  usury  laws 
of  this  State  where  they  were  made  here  and  secured  by  mortgage  on  land 
situated  here  and  maker,  a  resident^made  all  payments  in  this  State  to 
agent  of  lender;  Akers  v.  Demond,  jlu3  Mass.  324,  325,  since  bills  by  law 
of  New  York  were  void  in  hands  of  plaintiffs,  they  could  not  recover. 

1  Wall  311-^17,  17  L.  Ed.  695,  UNITED  STATES  ▼.  D'AGUIBEE. 

Grant  In  California  after  sale  of  two  parcels  of  a  tracts  of  the  surplus, 
*t]ie  extent  of  which  is  about  five  leagues,  more  or  less,"  held,  tliis  constitutes 
»  mere  conjectural  estimate  of  the  extent  of  the  aorplus. 

Approved  in  United  States  v.  Cameron,  3  Ariz.  105,  21  Pac.  178,  hold- 
ing rule  that  where  there  is  doubt  as  to  what  is  conveyed  and  boundary 
is  certain,  but  disagrees  with  quantity  mentioned,  latter  is  disregarded, 
cannot  be  invoked  where  its  application  would  defeat  evident  intent; 
United  States  v.  Pico,  5  Wall.  539,  18  L.  Ed.  696,  hoWing  in  absence  of 
words  of  limitation,  grant  is  limited  only  by  power  of  governor  to  grant. 

Miscellaneous.  Cited  in  Manning  v.  San  Jacinto  Tin  Co.,  7  Sawy.  425, 
9  Fed.  731,  and  United  States  v.  San  Jacinto  Tin  Co.,  10  Sawy.  651,  23 
Ped.  287,  as  having  affirmed  a  decree  of  confirmation;  and  also  in  United 
States  V.  San  Jacinto  Tin  Co.,  125  U.  S.  276,  31  L.  Ed.  748,  8  Sup.  Ct.  852. 

Miscited  in  Kellogg  v.  Norman,  74  N.  Y.  596. 
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1  WaU.  317-326,  17  L.  Ed.  684,  GODFBEY  ▼.  EAMES. 

If  party  choosoB  to  withdraw  his  application  for  a  patent^  Intending  at  the 
time  to  file  a  new  petition,  which  he  does,  the  two  petitions  are  considered  as 
constituting  one  continuous  application.  . 

Approved  in  Corrington  v.  Westinghouse  Air  Brake  Co.,  173  Fed.  76, 
following  rule ;  Clark  Blade  etc.  Co.  v.  Gillette  Safety  Razor  Co.,  194  Fed. 
422,  114  C.  C.  A.  383,  applying  rule  to  applications  for  Gillette  razor  pat- 
ents; Hayes  Young  etc.  Co.  v.  St.  Louis  Transit  Co.,  137  Fed.  82,  83,  70 

C.  C.  A.  1,  absence  of  prior  user  or  sale  of  invention  for  more  than  two 
years  prior  to  second  application  for  patent  is  indispensable  to  its 
validity ;  Badische  etc.  Fabrik  v,  A.  Klepstein  &  Co.,  125  Fed.  655,  holding 
Julius  patent  No.  524,254  for  unsulphurated  dye  stuff  valid  and  infringed; 
L.  E.  Waterman  Co.  v.  Forsyth,  121  Fed.  103,  holding  second  application 
for  patent  describing  same  device  as  former  one  abandoned  by  permission 
will  be  treated  as  continuation  of  the  first;  Field  v.  Colman,  40  App. 

D.  C.  606,  and  Lorimer  v.  Keith,  41  App.  D.  C.  566,  both  holding  specifie 
difference  in  form  of  construction  will  not  destroy  continuity  of  appli- 
cations; In  re  Fay,  15  App.  D.  C.  517;  holding  on  appeal  from  decision  of 
commissioner  of  patents  refusing  renewed  application,  court  will  not  con- 
sider reasons  for  rejecting  original  application ;  Cain  v.  Park,  14  App.  D.  C» 
47,  holding  although  first  application  is  forfeited  for  failure  to  pay  fee, 
same  may  be  referred  to  on  filing  of  second  application ;  Smith  v.  Gk>odyear 
Dental  Vulcanite  Co.,  93  U.  S.  500,  28  L.  Ed.  956,  and  Weston  v.  White, 
13  Blatchf.  452,  Fed.  Cas.  17,459,  holding  that  application  upon  which 
patent  was  allowed  was  a  mere  continuation  of  the  original,  and  there 
was  no  abandonment;  also  in  Howes  v.  McNeal,  15  Blatchf.  123,  Fed. 
Cas.  6789,  Colgate  v.  Western  Union  Tel.  Co.,  15  Blatchf.  394,  Fed.  Cas. 
2995,  International  Tooth  Crown  Co.  v.  Richmond,  24  Blatchf.  230,  30 
Fed.  779,  Goodyear  Dental  Vulcanite  Co.  v.  Wetherbee,  2  Cliff.  567,  Fed. 
Cas.  3810,  Goodyear  Dental  Vulcanite  Co.  v.  Smith,  1  Holmes,  361,  Fed.  Cas. 
5598,  Goodyear  Dental  Vulcanite  Co.  v.  Willis,  1  Flipp.  405,  406,  Fed.  Cas. 
5603,  Henry  v.  Stove  Co.,  11  Fed.  Cas.  1180,  Ligowski  Clay-Pigeon  Co.  v. 
American  Clay-Bird  Co.,  34  Fed.  334,  Frankfort  Whiskey  Process  Co.  v.  Mill 
Creek  Distilling  Co.,  37  Fed.  539,  and  Stirling  Co.  v.  St.  Louis  Brewing  Assn., 
79  Fed.  81,  all  of  like  import ;  Jones  v.  Sewall,  3  Cliff.  591,  Fed.  Cas.  7495, 
and  Howe  v.  Newton,  12  Fed.  Cas.  671,  both  arguendo. 

Distinguished  in  Bevin  v.  The  East  Hampton  Bell  Co.,  9  Blatchf.  60,  61, 
Fed.  Cas.  1379,  where  the  first  application  had  been  abandoned;  Lindsay 
V.  Stein,  20  Blatchf.  377,  10  Fed.  913,  holding  that  application  regarded 
as  abandoned  cannot  be  regarded  as  subsisting  for  purposes  of  sections 
4886  and  4920. 

Sufficiency  of  specification  for  patent.    Note,  20  £.  B.  0.  268. 

1  Wall.  326-^0,  17  L.  Ed.  597,  UNITED  STATES  ▼.  JOHNSON. 

Defense  of  fraud  or  forgery  to  a  Mexican  grant  should  be  made  in  court 
helow,  and  the  evidence  to  support  the  charge  should  H^pear  on  the  record* 
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Approved  in  United  States  v.  Angnisola,  1  Wall.  358,  17  L.  Ed.  615» 
holding  that  objections  to  sufficiency  of  proof  of  execution  of  Mexican 
grant  must  be  taken  in  court  below. 

Wliere  grant  recites  that  the  necessary  steps  and  investigations  were  taken 
and  made,  something  more  than  mere  surmises  are  necessary  to  show  recital  is 
false.  ^ 

Approved  in  Homsby  v.  United  States,  10  Wall.  238, 19  L.  Ed.  908,  hold- 
ing that  formal  reference  to  the  magistrate,  and  a  report  from  him,  were 
not  essential  to  give  the  information  required. 

1  WaU.  330-332,  17  L.  Ed.  5&3,  JONES  ▼.  aBEEN. 

Equity  exercises  its  Jurisdiction  in  favor  of  a  judgment  creditor  only  when 
it  appears,  ftrom  unsatisfled  execution,  that  the  remedy  at  law  is  inefTectuaL 

Approved  in  Bidwell  v.  Huff,  103  Fed.  369,  following  rule;  National 
Bank  of  the  Republic  v.  Hobbs,  118  Fed.  627,  holding  filing  of  bankruptcy 
petition  does  not  affect  pending  proceedings  to  set  aside  fraudulent  con- 
veyance commenced  after  return  of  execution  nulla  bona;  Shea  v.  Dulin, 
3  McAr.  (D.  C.)  343,  holding  in  bill  by  judgment  creditor,  it  is  absolutely 
necessary  to  aver  execution  had  issued  and  been  returned  •  nulla  bona ; 
Moyer  v.  Riggs,  8  Kan.  App.  237,  55  Pac.  495,  holding  in  action  by  judg- 
ment creditor  in  nature  of  creditor's  bill,  petition  must  allege  that  debtor 
has  not  property  subject  to  execution;  Nebraska  Nat.  Bank  v.  Hallowell, 
63  Neb.  316,  317,  88  N.  W.  559,  holding  in  creditor's  suit  to  set  aside  fraud- 
ulent conveyance,  return  of  execution  nulla  bona  is  conclusive  of  question 
of  exhaustion  of  legal  remedy,  so  that  answer  ailing  that  debtor  had 
property  subject  to  execution  is  no  defense;  Rowley  v.  Shepardson,  87 
Tt.  60,  87  Atl.  529,  holding  judgment  creditor,  in  order  to  maintain  suit  in 
equity  to  subject  land,  must  have  acquired  special  lien  by  levy  of  execution 
on  such  land;  Walser  v.  Seligman,  21  Blatchf.  132,  13  Fed.  416,  dismissing 
creditor's  bill  brought  on  foreign  judgments ;  Kittel  v.  Augusta  etc.  R.  Co., 
65  Fed.  862,  863,  dismissing  bill  where  it  did  not  appear  that  plaintiff 
had  exhausted  his  l^al  remedies;  Brown  v.  John  V.  Farwell  Co.,  74  Fed. 
765,  to  sustain  suit  in  equity  to  reach  assets,  there  must  have  been  a  judg- 
ment, and  execution  returned  unsatisfied;  also  in  Bickford  v.  McComb,  88 
Fed.  431,  Baxter  y.  Morse,  77  Me.  476,  62  Am.  Rep.  786,  1  Atl.  352,  Adsit  v. 
Butler,  87  N.  Y.  590,  Albright  v.  Texas  etc.  R.  R.,  8  N.  M.  426,  46  Pac. 
449,  McKenna  v.  Crowley,  16  R.  I.  365,  17  Atl.  354,  Ahlhauser  v.  Doud, 
74  Wis.  408,  43  N.  W.  172,  and  Gilbert  v.  Stockman,  81  Wis.  610,  29  Anu 
St.  Rep.  928,  51  N.  W.  1079,  all  holding  likewise ;  Robinson  v.  "Sprinerfield 
Co.,  21  Fla.  236,  where  property  has  been  held  in  secret  trust  for  debtor, 
there  must  have  been  execution  issued  and  returned  unsatisfied;  Thompson 
-v.  Pfeiffer,  60  Kan.  423,  56  Pac.  767,  return  of  execution  "no  property 
found"  justifies  suit  against  stockholder  of  corporation;  Trow  v.  Lovett, 
122  Mass.  572,  holding  judgment  creditor  who  has  not  taken  out  execution 
does  not,  by  filing  bill  in  equity,  obtain  lien  on  land  as  against  assignee 
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in  bankruptcy;  Preston  v.  Wilcox,  38  Mich.  581,  holding , that  judgment 
creditor's  bill  should  show  place  of  business  of  firm  or  residence  of  its 
members,  and  time  of  the  return;  Stanton  v.  Catron,  8  N.  M.  363,  365, 
45  Pac.  886,  887,  holding  that  judgment  creditor  could  not  maintain  bill 
to  quiet  title;  Geery  v.  Geery,  63  N.  Y.  256,  holding  that  suit  in  equity 
\is  not  maintainable  to  enforce  decree  in  equity  until  statutory  remedy  by 
execution  is  exhausted;  Randolph  v.  Allen,  73  Fed.  30,  19  C.  C.  A.  353, 
Cassaday  v.  Anderson,  53  Tex.  537,  and  Freedman's  Sav.  &  T.  Co.  v.  Earle, 
110  U,  S.  715,  28  L.  Ed.  803,  4  Sup.  Ct.  229,  all  arguendo. 

Distinguished  in  Thompson  v.  Reed,  202  Fed.  873,  121  C.  C.  A.  228, 
holding  under  Code  of  Alaska,  providing  that  recording  transcript  of  judg- 
ment makes  it  l^n  on  real  estate,  such  lien  is  not  defeated  by  fraudulent  con- 
veyance finding  action  and  will  support  suit  in  equity  to  set  aside  conveyance ; 
Lazarus  Jewelry  Co.  v.  Steinhardt,  112  Fed.  618,  50  C.  C.  A.  393,  holding 
issuance  of  execution  not  necessaiy  to  entitle  judgment  creditor  to  main- 
tain suit  to  subject  property  fraudulently  transferred  by  debtor  where 
by  statute  judgment  is  made  lien  on  all  of  defendant's  property;  Howard 
V.  Raymers,  64  Neb.  214,  89  N.  W.  1004,  holding  where  execution  has  been 
levied  upon  fraudulently  alienated  lot  after  failure  to  find  personalty,  exe- 
cution creditor  is  entitled  to  proceed  at  once  in  equity  to  set  aside  the 
fraudulent  conveyance  and  enforce  execution;  State  Bank  v.  Bienfang, 
133  Wis.  441,  113  N.  W.  729,  holding  that  unsatisfied  execution  whose 
return  forms  basis  for  suit  in  equity,  need  not  have  issued  to  county  in 
which  debtor's  land  is  situated;  Chittenden  v.  Brewster,  2  Wall.  196,  17 
L.  Ed.  841,  holding  appellees  by  omitting  to  bring  a  cross-appeal  admit  the 
correctness  of  the  decree;  Mellen  v.  Moline  Iron  Works,  131  U.  S.  367, 
83  L.  Ed.  188,  9  Sup.  Ct.  786,  holding  that  creditor  of  insolvent  corporation 
need  not  exhaust  his  remedy  at  law  in  order  to  invoke  equity  to  remove 
an  encumbrance  on  its  property;  Rutten  v.  Union  Pac.  Ry.  Co.,  17  Fed. 
480,  Fed.  Cas.  11,865a,  holding  creditor  with  specific  lien  upon  income  of 
property  may  maintain  suit  in  equity  to  enforce  that  lien  against  third 
party ;  Talley  v.  Curtain,  54  Fed.  46,  4  C.  C.  A.  177,  where  claim  i^  recog- 
nized on  deed  of  assignment  and  is  undisputed,  it  need  not  be  reduced  to 
judgment;  Howe  v.  Robinson,  20  Fla.  356,  holding  that  creditor  of  dis-. 
solved  corporation  may  maintain  bill  in  equity  without  exhausting  l^i^l 
remedies;  Twell  v.  Twell,  6  Mont.  25,  9  Pac.  540,  holding  creditor's  bill 
lies  to  set  aside  conveyance,  without  having  .first  procured  execution  on 
the  award  of  alimony. 

Demands  which  will  support  a  creditor's  bill.    Note,  66  Am.  St.  Bep. 
276,  277,  280,  281. 

Creditors'  bills  and  proceedings  in  equity  in  aid  of  executions.    Note, 
90  Am.  Dec.  288.  ^ 

Conditions   precedent    to   equitable   remedies   of   creditors.    Note,  28 
L.  B.  A.  (N.  S.)  30,  34,  68. 
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Equity,  when  appealed  to,  looka  to  the  execution  and  retain  to  see  if  the 
legal  remedies  have  been  ineffectoaL 

Approved  in  Baines  v.  Babcock,  95  Cal.  591,  29  Am.  St.  R^.  162»  27  Pac 
675,  rejecting  evidence  that  defendant  was  owner  of  personal  property  which 
might  have  been  levied  upon;  Goddard  v.  Fishel-Schlichten  Importing  Co., 
9  Colo.  App.  309, 48  Pac.  280,  Page  v.  Grant,  9  Or.  119,  and  Wyatt  v.  Wyatt, 
31  Or.  537,  49  Pac.  857,  holding  like  cited  case;  Spooner  v.  Bay  St.  Lonis 
Syndicate,  44  Minn.  404,  46  N.  W.  849,  holding  sheriff's  return  of  execution 
unsatisfied  cannot  be  collaterally  attacked;  Wilson  v.  Bumey,  8  Neb.  42, 
holding  return  by  sheriff  of  execution  unsatisfied,  is  sufficient  to  authorize 
garnishment. 

Bqoitj  gives  relief  where  a  speclflc  lien  has  been  acquired  upon  the  prop- 
erty of  the  debtor  by  leyy,  but  an  obstruction  interposed  prevents  a  sale  at  fair 
value. 

Approved  in  Beswick  v.  Dorris,  174  Fed.  506,  holding  creditor's  bill  to  set 
aside  conveyance  of  real  estate  on  ground  of  fraud  must  set  out  facts  to 
establish  alleged  fraud ;  Craddock  v.  Fulton,  140  Fed.  429,  upholding  Federal 
equity  jurisdiction  over  suit  under  Code  W.  Va.  1899,  c.  106,  providing  that 
one  having  claim  against  nonresident  may  sue  in  equity  to  establish  claim 
and  enforce  attachment  lien;  Viquesney  v.  Allen,  131  Fed.  24,  65  C.  C.  A.* 
259,  simple  contract  creditor  cannot  maintain  bill  in  equity  ii^  Federal  court 
to  set  aside  fraudulent  conveyance  of  debtor's  property ;  Scott  v.  Neely,  140 
U.  S.  113,  35  L.  Ed.  861,  11  Sup.  Ct.  715,  Cates  v.  Allen,  149  U.  S.  458,  87 
L.  Ed.  808,  13  Sup.  Ct.  885,  and  Atlanta  &  F.  R.  Co.  v.  Western  Ry.  Co., 
50  Fed.  794, 1  C.  C.  A.  676,  holding  Circuit  Court  could  not  take  jurisdiction 
of  bill  in  equity  to  subject  property,  of  defendants  to  payment  of  a  simple 
contract  debt,  in  advance  of  any  proceedings  at  law;  Barker  v.  Barker, 
2  Woods,  91,  Fed.  Cas.  986,  and  Stewart  v.  Fagan,  2  Woods,  219,  Fed.  Cas.  . 
13,426,  holding  creditor  cannot  proceed  to  set  aside  a  conveyance  for  fraud, 
unless  he  has  a  lien  or  a  judgment ;  also  in  Maish  v.  Bird,  4  McCrary,  132, 
48  Fed.  609,  Goff  v.  Kelly,  74  Fed.  331,  Childs  v.  N.  B.  Carlstein  Co.,  76  Fed. 
92,  Hunt  V.  Weiner,  39  Ark.  75,  and  Talbott  v.  Randall,  3  N.  M.  261,  5  Pac. 
536,  all  holding  same;  Merchants'  Nat.  Bank  v.  Greenhood,  16  Mont.  439, 
41  Pac.  263,  similar  to  principal  ease;  Tuck  v.  Ods,  29  Fed.  741,  holding 
creditor  may  maintain  bill  to  have  mortgage  filed  after  levy  of  execution 
declared  void ;  Schofield  v.  Ute  Coal  &  C.  Co.,  92  Fed.  271,  34  C.  C.  A.  334, 
and  Galloway  v.  Hamilton,  68  Wis.  654,  32  N.  W.  637,  holding  creditor  with 
lien  may  maintain  suit  in  equity  to  remove  encumbrance  without  exhausting 
his  legal  remedies;  Jenks  v.  Horton,  114  Mich.  51,  72  N.  W.  22,  holding 
creditor  without  a  judgment  cannot  maintain  bill  to  reach  equitable  assets ; 
Fleming  v.  Grafton,  54  Miss.  88,  and  Mellier  v.  Bartlett,  106  Mo.  391,  17 
S.  W.  298,  dismissing  bill,  where  lien  pertaining  to  the  judgment  had  ex- 
pired; Wilson  v.  Harris,  21  Mont.  403,  54  Pac.  55,  holding  property  of 
debtor  fraudulently  assigned  cannot  be  reached  tlirougli  equity  until  creditor 
has  obtained  a  specific  lien ;  Weil  v.  Lankins,  3  Neb.  387,  holding  that  attach- 
ing creditor  cannot  maintain  action  in  nature  of  a  creditor's  bilL 
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Distinguished  in  George  v.  Wallace,  135  Fed.  293,  68  C.  C.  A.  40,  upholding 
qinit  by  holder  of  note  against  trustee  of  national  bank  in  process  of  liquida- 
tion to  enforce  pledge  lien  on  assets  of  bank ;  Pullman  v.  Stebbins^  51  Fed. 
10,  holding  creditors  at  large  may  maintain  a  creditor's  bill  unsupported  by 
judgments  against  dissolved  corporation;  Quarl  v.  Abbett,  102  Ind.  244,  52 
Am.  Bep.  670, 1  N.  E.  483,  holding  that  creditor  is  not  bound  to  obtain  judg- 
ment before  suing  to  set  aside  fraudulent  transfer. 

1  WaU.  S33-337,  17  L.  Ed.  66S,  BAKEB  ▼.  GEE. 

Bigbt  of  a  State  to  open  to  pre-emption  lands  granted  to  It  for  railroad 
purposes  only  cannot  be  questioned  as  between  a  grantee  of  a  railroad  and  a 
pra-emptloner  under  the  S&te  Uw,  tbe  United  States  as  original  grantor  not 
:  objecting  and  the  railroad  having  waiyed  its  rii^t  to  do  so  by  accepting  tli« 
;land  after  the  pre-emption  rights  were  given  to  a  fractional  portion. 

Approved  in  Tucker  v.  Ferguson,  22  Wall.  571,  22  L.  Ed.  816,  holding 
I  State  may  mortgage  such  l^nds  in  absence  of  objection  by  United  States; 
;  State  of  Wisconsin  v.  Torinus,  26  Minn.  6,  87  Am.  Bep.  397,  49  N.  W.  260, 
I  holding  where  State  officer  has  exceeded  power  in  granting  land,  legislature 
may  ratify  act  and  State  may  sue  on  note  given  for  purchase  price ;  Western 
jR.  R.  Co.  V.  De  Graff,  27  Minn.  9,  6  N.  W.  343,  holding  State  only  can  take 
advantage  of  fact  that  granting  officer's  act  is  unauthorized ;  Farmers'  Loan 
etc.  Co.  V.  Henning,  8  Fed.  Cas.  1048,  on  point  that  j^here  railroad  has 
accepted  g^ant  and  commenced  building  road,  mandamus  lies  to  compel 
completion ;  Bruce  v.  Luke,  9  Kan.  208,  12  Am.  Bep.  492,  arguendo. 

Under  the  acts  of  1852/  granting  to  the  State  of  Miasouxi  certain  lands  for 
railroad  purposes,  location  was  not  complete  until  the  company  caused  a  map 
to  be  recorded  in  the  office  for  recording  deeds  in  the  comity  in  which  the  land 
was  situated. 

Approved  in  Funkhouser  v.  Peck,  67  Mo.  33,  34,  and  Weeks  v.  Bridgman, 
41  Minn.  366,  43  N.  W.  82,  construing  similar  statute ;  Hannibal  etc.  R.  B. 
Co.  V.  Smith,  41  Mo.  329,  335,  holding  public  surve3r8  was  admissible  to 
locate  land. 

Distinguished  in  Wunderlich  v.  Spradling,  121  Mo.  378,  25  S.  W.  1066, 
under  facts. 

Miscellaneous.  Cited  in  Pfeiffer  v.  Knapp,  17  Fla.  158,  erroneously; 
Central  etc.  R.  R.  Co.  v.  Wilcox,  14  Kan.  268,  application  not  apparent; 
Commissioners  v.  Baldwin,  29  Kan.  542,  to  point  that  where  title  to  land  is 
in  United  States  it  is  not  taxable  by  State. 

1  Wall.  337-340,  17  L.  Ed.  557,  LEE  V.  WATSON. 

In  action  on  money  demand,  the  amount  stated  in  declaration  and  In  the 
prayer  fbr  Judgment,  unaided  by  damages  claimed,  must  be  regarded  in  decid- 
ing upon  light  of  appeal  from  Circuit  to  Supreme  Court. 

Approved  in  Smithers  v.  Smith,  204  U.  S.  642,  61  L.  Ed.  660,  27  Sup.  Ct 
297,  holding  where  plaintiff  in  good  faith  asserts  claim  within  jurisdictional 
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amonnt,  oonrt  has  jurisdiction;  and  case  does  not  fall  within  dismissal  pro- 
vision of  act  of  March  3,  1875;  Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lum- 
ber Mfrs.  Assn.,  166  Fed.  11,  91  C.  C.  A.  39,  jurisdiction  sustained  where 
matter  in  dispute  is  right  of  appellants  to  enforce  proposed  schedule  of 
railroad  freight  rates ;  Chesapeake  &  Del.  Canal  Co.  v.  Gring,  159  Fed."  665, 
86  C.  C.  A.  530,  holding  in  suit  to  enjoin  collection  of  canal  toll  charges, 
annual  amount  of  tolls  is  amount  looked  to  for  jurisdictional  purposes; 
Shewalter  v.  Lexington,  143  Fed.  163,  in  action  to  quiet  title  as  against 
street  improvement  certificates  amounting  to  less  than  two  thousand  dollars, 
amount  of  certificates  and  not  value  of  land  constitutes  subject  matter  of 
action ;  Lilienthal  v.  M'Cormick,  117  Fed.  95,  54  C.  C.  A.  475,  holding  in  suit 
to  enforce  lien  to  secure  advances  made  under  contract,  and  also  to  recover 
damages  for  breach,  aggregate  of  advances  and  damages  constitutes  amount 
in  controversy ;  Greene  County  Bank  v.  J.  H.  Teasdale  etc.  Co.,  112  Fed.  804^ 
holding  in  action  for  recovery  of  money  only,  amount  claimed  determines 
jurisdiction  unless  declaration  shows  on  its  face  that  such  demand  is  claimed 
merely  to  give  colorable  jurisdiction ;  Western  Union  Tel.  Co.  v.  White,  102 
Fed.  707,  holding  in  suit  to  restrain  State  court  suit  because  of  removal  of 
previous  suit  based  on  same  cause  of  action,  where  no  declaration  was  filed 
in  first  suit,  amount  in  controversy  is  determinable  from  defendant's  answer 
herein ;  Turner  v.  Southern  etc.  Loan  Assn.,  101  Fed.  313,  41  C.  C.  A.  379^ 
upholding  Circuit  Court's  jurisdiction  over  suit  to  foreclose  building  and 
loan  mortgage  on  two  thousand  dollars  loan  conditioned  also  to  pay  dues  on 
stock,  where  such  dues  amounted  to  two  hundred  dollars,  though  mortgagor 
asked  that  amount  of  his  stock  be  credited  on  loan ;  Baltimore  etc.  R.  R.  v, 
Ryan,  31  Ind.  App.  600,  68  N.  E.  924,  holding  where  each  of  two  paragraphs 
of  complaint  seeks  recovery  for  death  of  same  person,  wrongfully  caused  by 
defendant's  servants,  and  each  relates  to  same  occurrence,  and  each  seeks, 
recovery  for  two  thousand  dollars,  matter  in  dispute  does  not  amount  to  four 
thousand  dollars,  so  as  to  authorize  removal;  Everett  Piano  Co.  v.  Bash, 
31  Ind.  App.  504,  68  N.  E.  330,  upholding  jurisdiction  of  justice  of  peace  in 
action  for  breach  of  warranty  of  piano  where  complaint  averred  that  plain- 
tiff incurred  expenses  for  repair  to  amount  of  seventy-five  dollars,  and  that 
instrument,  if  equal  to  warranty,  would  be  worth  four  hundred  dollars, 
whereas  it  was  not  worth  more  than  one  hundred  and  twenty-five  dollars, 
and  prayed  recovery  for  two  hundred  dollars ;  Smith  v.  Chesapeake  etc.  Ry. 
Co.,  118  Ky.  829,  82  S.  W.  411,  where,  in  action  against  railroad  for  killing 
horse,  value  of  animal  was  alleged  to  be  one  hundred  and  fifty  dollars,  and 
pending  defendant's  motion  for  direction  of  verdict  petition  amended  to 
show  seventy-five  dollars  the  additional  damages,  no  appeal  lies  to  Court  of 
Appeals,  as  amendment  was  shown;  Gallagher  v.  Asphalt  Co.  of  America, 
65  N.  J.  Eq.  283,  55  Atl.  269,  refusing  to  dismiss  bill  by  creditor  to  enjoin 
corporation  from  exercising  franchise  on  ground  that  Federal  court  had 
jurisdiction  of  assets  of  corporation  under  receivership:  Schaker  v.  Hartford 
Fire  Ins.  Co.,  93  U.  S.  242,  23  L.  Ed.  868,  and  Hilton  v.  Dickinson,  108  U.  S^ 
174,  175,  27  L.  Ed.  691,  2  Sup.  Ct.  430,  431,  all  following  rule;  Gray  v. 
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Blanchard,  97  U.  S.  665,  24  L.  Ed.  1109,  and  Gorman  v.  Havird,  141  U.  S. 
208,  86  L.  Ed.  718,  11  Sup.  Ct.  944,  dismissing  writ  of  error,  where  record, 
taken  as  a  whole,  shows  jurisdictional  amount  is  not  in  dispute ;  Webster  v. 
Buffalo  Ins.  Co.,  110  U.  S.  388,  28  L.  Ed.  178,  4  Sup.  Ct.  80,  and  Bowman  v. 
ChicBgo  etc.  Ry.  Co.,  116  U.  S.  613,  614,  29  L.  Ed.  508,  6  Sup.  Ct.  193,  whew 
pleadings  show  a  sum  below,  the  court  cannot  accept  a  stipulation  of  parties 
that  judgment  be  entered  for  more  than  jurisdictional  amount;  Durham  v. 
Seymour,  161  U.  S.  238,  40  L.  Ed.  683, 16  Sup.  Ct.  454,  holding  no  appeal  lies 
from  judgment  on  claim  for  invention,  its  value  in  money  being  unascer- 
tainable;  Culver  v.  County  of  Crawford,  4  Dill.  242,  Fed.  Cas.  3468,  and 
Ex  parte  Sweeney,  126  Ind.  690,  27  N.  E.  129,  both  following  rule;  Davis  v. 
Kansas  City  etc.  R.  Co.,  32  Fed.  864,  allowing  amendment  increasing  the  ad 
damnum,  where  it  did  not  appear,  but  that  damages  were  larger  than  original 
claim;  Hardin  v.  Cass  County,  42  Fed.  667,  holding  judgment  for  part  of 
demand,  less  than  jurisdictional  amount,  may  be  rendered  where  rest  is 
barred  by  statute  of  limitations ;  Simon  v.  House,  46  Fe'd.  318;  in  suit  to  set 
aside  fraudulent  conveyances,  "matter  in  dispute"  is  value  of  land ;  Horst  v. 
Merkley,  69  Fed.  603,  dismissing  suit  for  want  of  jurisdictional  amount; 
Mayor  etc.  of  Baltimore  v.  Postal  Tel.  Cable  Co.,  62  Fed.  501,  in  suit  by  city 
to  recover  tax  oh  telegraph  poles,  the  actual  amount  in  dispute  is  the  amount 
of  the  tax;  Cabot  v.  McMaster,  61  Fed.  131,  dismissing  suit  where  party's 
evidence  at  trial  shows  he  claimed  less  than  the  jurisdictional  amount ;  Hay- 
ward  V.  Nordberg  Mfg.  Co.,  86  Fed.  7,  29  C.  C.  A.  438,  finding  that  removed 
suit  does  not  involve  jurisdictional  amount  must  be  based  upon  facts  on  the 
record ;  Tennent-Stribling  Shoe  Co.  v.  Roper,  94  Fed.  742,  36  C.  C.  A.  465, 
and  Levinski  v.  Middlesex  Banking  Co.,  92  Fed.  469,  34  C.  C.  A.  452,  holding 
court  is  not  deprived  of  jurisdiction,  though  defendant  attacks  validity  of 
the  transfer  of  one  of  the  accounts  to  plaintiff  reducing  amount  below  juris- 
dictional limit ;  Cowell  v.  City  Water  Supply  Co,,  96  Fed.  772,  in  action  to 
set  aside  conveyance,  the  value  of  property  affected  constitutes  the  amount 
in  dispute;  Little  Rock  etc.  Ry.  Co.  v.  Manees,  44  Ark.  100,  holding  that 
damages  claimed  by  plaintiff  furnish  criterion  of  jurisdiction;  Withers  v. 
John  Hopkins  Place  Sav.  Bank,  104  Ga.  95,  30  S.  E.  768,  if  one  result  of 
judgment  would  be  to  give  plaintiff  title  to  realty,  without  paying  two 
thousand  two  hundred  dollars,  the  case  involved  the  jurisdictional  amount; 
Kerr  v.  Simmons,  82  Mo.  273,  refusing  jurisdiction  where  appellant  by  de- 
murring admitted  the  amount  alleged  in  answer,  which  was  less  than  juris- 
dictional amount ;  Harman  v.  Lynchburg,  33  Gratt.  39,  40,  and  Batchelder  v. 
Richardson,  76  Va.  837,  both  holding  amount  claimed  in  declaration  fixes 
jurisdiction ;  McCarty  v.  Hamaker,  82  Va.  473,  holding  appellant  cannot,  by 
taking  an  assignment  of  another  debt,  give  appellate  court  jorisdietion ; 
Norfolk  etc.  R.  Co.  v.  Cla>k,  92  Va.  121,  22  S.  E.  868,  holding  that  costs  are 
no  part  of  the  matter  in  controversy;  Marion  Machine  Works  v.  Craig,  18 
W.  Va.  663,  holding  that  amount  in  controversy  is  to  be  ascertained  from 
the  pleadings  and  evidence;  McClaligherty  v.  Morgan,  36  W.  Va.  196,  14 
S.  E.  993^  holding  suit  to  subject  land  to  a  debt  and  set  aside  a  deed  as 
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fraudulent,  involves  the  title  to  land;  Arnold  v.  County  Court,  38  W.  Va. 
145, 18  S.  E.  477,  holding  onvappeal  amount  claimed  in  action,  and  not  judg- 
ment, determines  jurisdiction ;  Davis  v;  Webb,  46  W.  Va.  6,  33  S.  E.  97, 
adding  damages  recovered  in  detinue  to  the  alternative  value  to  determine 
jurisdictional  amount. 

Distinguished  in  Ohman  v.  New  York,  168  Fed.  959,  holding  court  has  no 
jurisdiction  where  map  o^flfier  sued  alleging  six  thousand  dollars  damage  but 
did  not  allege  any  special  damage;  Barry  v.  Edmunds,  116  U.  S.  561,  29 
L.  Ed.  738,  6  Sup.  Ct.  507,  refusing  to  dismiss  action  where  exemplary 
damages  demanded  exceeded  jurisdictional  amount,  though  actual  injury 
cause  was  less. 

1  Wall.  340-^2,  17  L.  Ed.  581,  BLOOMEB  Y.  MTLUNGEE. 

Purdiaser  of  patented  machine  acquires  the  rii^t  to  use  and  operate  it, 
during  the  lifetime  of  the  patent  and  any  extension  thereof,  until  it  is  woxn 
out. 

Approved  in  Federal  Const.  Co.  v.  Park  Improvement  Co.,  166  Fed.  131, 
holding  one  who  had  come  into  lawful  possession  of  device  before  patent 
granted,  could  not  be  held  as  infringer;  Wagner  Typewriter  Co.  v.  S.  F. 
Webster  Co.,  144  Fed.  410,  manufacturer  selling  together  patented  ribbon 
mechanism  for  typewriters  and  ribbon  spool  for  replacement  not  chargeable 
with  infringement ;  Eunson  v.  Dodge,  18  Wall.  416,  21  L.  Ed.  768,  holding 
that  owners  of  extension  could  not  recover  for  use  of  machine  after  expira- 
tion of  original  term ;  Wade  v.  Metcalf ,  129  U.  S.  205.  32  L.  Ed.  663,  9  Sup. 
Ct.  273,  holding  that  a  specific  patentable  machine,  constructed  with  consent 
of  inventor  before  his  application,  is  set  free  from  the  monopoly;  Morgan 
Envelope  Co.  v.  Albany  Paper  Co.,  152  U.  S.  432,  88  L.  Ed.  503,  14  Sup.  Ct. 
630,  holding  patentee,  having  received  royalty,  cannot  treat  subsequent  user 
or  seller  as  an  infringer;  Adams  v.  Burks,  1  Holmes,  41,  Fed.  Cas.  50,  and 
Aiken  v.  Manchester  P.  W.,  2  Cliff.  438,  Fed.  Cas.  113,  both  holding  patented 
product  s^d  unconditionally  is  no  longer  within  the  monopoly ;  Steam  Stone- 
cutter Co.  V.  Sheldon,  22  Blatchf.  488,  21  Fed.  878,  holding  purchaser  from 
infringer  not  liable  to  patentee  for  the  profits  of  the  use ;  Holliday  v.  Mathe- 
son,  23  Blatchf.  241,  24  Fed.  186,  if  patentee  sells  article  in  England  un- 
conditionally he  cannot  restrain  one  purchasing  there  from  using  or  selling 
it  in  the  United  States ;  Wood  v.  Michigan  Southern  etc.  R.  R.  Co.,  2  Biss. 
67,  Fed.  Cas.  17,957,  holding  that  assignee  of  patent  could  use  and  repair  the 
article  after  renewal ;  Hodge  v.  Hudson  River  R.  Co.,  6  Blatchf.  91,  Fed.  Cas. 
6559,  holding  company  had  right  to  use  brakes  until  they  were  worn  out; 
Spaulding  v.  Page,  1  Sawy.  707,  709,  Fed.  Cas.  13,219,  where  patentee  re- 
covers profits  from  sales  by  infringer,  right  to  use  article  sold  vests  in 
purchaser;  Black  v.  Hubbard,  3  Fed.  Cas.  502,  holding  party  acquiring 
furnace  from  purchaser  could  use  it  free  from  any  claim  by  patentee;  Nellis 
V.  Pennock  Mfg.  Co.,  13  Fed.  454,  assignment  of  "exclusive  right  to  manu- 
facture and  sell"  vests  in  assignee  the  entire  monopoly;  American  Tube 


\ 


1  WaU.  352-371  NOTES  ON  U.  S.  REPORTS.  784 

Works  V.  Bridgewater  Iron  Co.,  26  Fed.  336,  holding  patentee  having  super- 
vised building  of  machine  for  defendant  may  be  said  to  have  given,  them  a 
license;  Dickerson  v.  Matheson,  57  Fed.  527,  6  C.  C.  A.  466,  one  seUing* 
patent  in  Europe  with  prohibition  against  importation  into  United  States 
may  treat  as  an  infringer  one  selling  that  article  here;  Heaton -Peninsular 
Button-Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  299,  35  L.  R.  A.  784, 
25  C.  C.  A.  267,  holding  that  owner  may  sell  machine  upon  condition  that  it 
shall  be  used  only  with  fasteners  made  by  seller;  Blake  v.  Greenwood 
Cemetery  Co.,  21  Blatchf .  225,  16  Fed.  679,  arguendo. 

Distinguished  in  Mitchell  v.  Hawley,  16  Wall.  547,  21  L.  Ed.  828,  where 
patentee  conveyed  the  "right  to  make  and  vend,"  an  injunction  would  lay  to 
restrain  use  after  expiration  of  original  patent. 

When  extension  of  a  patent  will  be  granted.    Note,  20  £.  R.  C.  810. 

1  WalL  352-869,  17  K  Ed.  618,  UNITED  STATES  Y.  AUaUISOLA. 

Where  no  snsplcAn  from  absence  of  usual  preliminary  docnmentary  erl- 
deuce  of  Mexican  California  grant  arises  as  to  the  genuineness  of  the  instru- 
ment, objections  to  sufficiency  of  proof  must  be  urged  in  first  Instance  before 
inferior  tribunal. 

Approved  in  United  States  v.  Moreno,  1  Wall.  403,  17  L.  Ed.  685,  holding 
that  signature  of  Governor  in  executing  grant  may  be  proved  by  anyone 
acquainted  with  the  handwriting;  United  States  v.  Yorba,  1  Wall.  422,  17 
L.  Ed.  637,  holding  proof  of  signatures  of  grantor  and  attesting  secretary 
sufficient  to  establish  genuineness  of  grant,  unless  objection  is  taken  before 
inferior  tribunal ;  Kansas  Pacific  Ry.  Co.  v.  Cutler,  19  Kan.  88,  to  point  that 
objection  to  testimony  must  be  specific. 

1  Wall.  869-371,  17  L.  Ed.  642,  8CHUCHABDT  ▼.  AUfKS. 

Exception  to  evidence  cannot  be  considered  unless  objected  to  below. 
Approved  in  Farmers  &  T.  Nat.  Bank  v.  Greene,  74  Fed.  441,  2K^C.  C.  A. 
500,  holding  irrelevant  evidence  cannot  be  stricken  out  after  its  tendency  and 
effect  have  been  disclosed. 

Action  for  false  warranty  may  be  in  tort,  or  by  assumpsit^  and  a  scienter 
need  not  be  alleged  or  proved. 

Approved  in  Frederic  L.  Grant  Shoe  Co.  v.  W.  M.  Laird  Co.,  212  U.  S.  449, 
58  L.  Ed.  594,  29  Sup.  Ct.  332,  holding  involuntary  petition  in  bankruptcy 
may  be  based  on  unliquidated  claim  for  damages  for  breach  of  warranty; 
Kimber  v.  Young,  137  Fed.  747,  70  C.  C.  A.  178,  upholding  complaint  join- 
ing cause  of  action  for  breach  of  warranty  in  sale  of  bonds  with  cause  of 
action  for  deceit  growing  out  of  different  phases  of  same  transaction ;  In  re 
Morales,  105  Fed.  761,  holding  claim  for  damages  for  breach  of  warranty  is 
not  one  founded  on  contract  within  Bankruptcy  Act,  §  63,  subd.  "a,"  cl.  4^ 
but  is  such  an  unliquidated  claim  as  may  be  liquidated  by  court  undef  sec> 
tion  63,  subdivision  "b";  Crockett  v.  Burleson,  60  W.  Va.  255,  6  L.  E.  A» 
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(N.  8.)  263,  54  S.  E.  342,  upholding  right  of  defrauded  partner  to  sue  at  law 
for  deceit  instead  of  rescinding  contract;  Dushane  t.  Benedict,  120  U.  S. 
636,  80  L.  Ed.  811,  7  Sup.  Ct.  697,  holding  that  same  rule  exists  in  Pennsyl- 
vania; Shippen  v.  Bowen,  122  U.  S.  582,  80  K  Ed.  1174,  7  Sup.  Ct.  1285, 
holding  that  in  action  in  tort  for  breach  of  warranty,  it  is  not  necessary  to 
all^e  or  to  prove  a  scienter;  Place  v.  Merrill,  14  R.  I.  579,  following  rule; 
dissenting  opinion  in  Nash  v.  Minnesota  Title  Ins.  io  T.  Co.,  163  Mass.  587, 
47  Am.  St.  Rep.  501,  28  L.  R.  A.  759,  40  N.  E.  1043,  majority  holding  in 
action  of  deceit  on  alleged  false  representations,  plaintiff  must  prove  actual 
fraud ;  Wilfred  v.  Myers,  40  Fed.  174,  arguendo. 

Distinguished  in  Shippen  v.  Bowen,  4  McCrary,  60,  48  Fed.  660,  holding 
one  suing  in  tort  alone  must  prove  a  scienter. 

Agent  autliorised,  wltboat  restriction,  to  s^,  has  aathority  to  warrant. 

Approved  in  H.  B.  Smith  Co. «.  Williams,  29  Ind.  App.  343,  63  N.  E.  320, 
holding  in  suit  to  recover  purchase  price  of  heaters,  counterclaim  alleging 
purchase  from  plaintiff's  authorized  agents  who  warranted  heater  sufficiently 
connects  plaintiff  with  warranty;  Looniis  Milling  Co.  v.  Vawter,  8  Kan.  App. 
439,  57  Pac.  43,  holding  principal  cannot  show  limited  authority  of  agent  to 
warrant  without  showing  knowledge  on  part  of  purchaser;  Keith  v.  Hersch- 
berg  Optical  Co.,  48  Ark.  147,  2  S.  W.  779,  holding  contract  of  demurrer  not 
to  sell  certain  goods  to  any  other  merchant  in  the  town  is  binding  upon  his 
principal ;  Talmage  v.  Bierhause,  103  Ind.  275,  2  N.  E.  719,  holding  principal 
bound  by  warranty  of  agent  to  purchaser  without  knowledge  of  instruction^ 
Belmont's  Exr.  v.  Talbot  (Ky.),  51  S.  W.  588,  McCormick  v.  Kelly,  28  Minn. 
139,  9  N.  W.  677,  and  Dayton  v.  Hooglund,  39  Ohio  St.  680,  all  following 
rule. 

Distinguished  in  Johns  v.  Jayco,  67  Wash.  406,  Ann.  Cas.  1918D,  471,  89 
L.  R.  A.  (N.  S.)  1151,  121  Pac.  856,  holding  agent  employed  to  make  whole- 
sale sales  of  machines  cannot  warrant  sales  of  records  to  be  made ;  Cooley  v. 
Perrine,  41  N.  J.  L.  325,  82  Am.  Rep.  218,  holding  special  agent  to  sell  a 
horse  cannot  warrant  the  quality. 

Authority  of  agent  to  sell  by  sample.  Note,  7  Am.  Dec.  131. 
Authority  of  agent  to  warrant.  Note,  Aim.  Gas.  1918D,  478. 
Warranty  on  sale  by  sample.    Note,  70  L.  R.  A.  669. 

Circuit  Courts  bave  no  aathority  to  order  a  peremptory  nonsuit  against 
the  will  of  plaintiff. 

Approved  in  Miller  v.  Baltimore  etc.  R.  R.  Co.,  17  Fed.  Cas.  305,  Herrera 
V.  Chaves,  2  N.  M.  91,  and  Mulhem  v.  Union  Pac.  R.  R  Co.,  2  Wyo.  456,  all 
following  rule.  *^ 

Distinguished  in  Huntt  v.  McNamee,  141  Fed.  294,  72  C.  C.  A.  441,  and 
Parks  V.  Southern  Ry.  Co.,  143  Fed.  278,  74  C.  C.  A.  414,  both  upholding 
refusal  of  plaintiff  to  take  nonsuit  after  all  evidence  introduced. 

V— 60 
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Demurrer  to  evidence  admits  the  facts,  and  every  conclusion  "^(hich  mWbt 
fairly  be  Inferred  therefrom. 

Approved  in  Phillips  v.  Dickerson,  85  111.  15,  following  rule. 

Whenever  the  evidence  is  not  legally  sufficient  to  serve  as  the  foundation 
of  a  verdict,  the  court  should  so  instruct  the  jury. 

Approved  in  Peltomaa  v.  Katahdin  etc.  Co.,  149  Fed.  283,  denying  motion 
for  new  trial  in  action  for  personal  injuries ;  Kelley  v.  Cunard  SS.  Co.,  120 
Ped.  542,  holding  in  action  by  shipper  against  steamship  company  to  recover 
for  failure  to  deliver  cargo,  evidence  was  sufficient  to  go  to  jury  on  question 
whether  goods  were  actually  received  on  board  defendant's  ship;  Farmers* 
Mut.  Ins.  Assn.  v.  Stewart,  192  Ala.  25,  68  South.  255,  upholding  action  of 
lower  court  in  rejecting  evidence  which  could  not  show  delivery  of  insurance 
policy  within  contract  time ;  Atlanta  &  St.  Andrews  Bay  Ry.  Co.  v.  Fowler, 
192  Ala.  377,  68  South.  284,  holding  parol  evidence  admissible  to  show  notice 
was  given  to  railroad  to  install  stock  guards  at  railroad  crossing ;  Estate  of 
Chevallier,  159  Cal.  167,  113  Pac.  133,  holding  if  plaintiff's  evidence  would 
not  support  verdict  for  him,  nonsuit  is  properly  granted,  though  mere  failure 
of  jury  to  weigh  evidence  when  sufficient  to  submit  case  to  them  does  not 
authorize  nonsuit,  and  remedy  is  by  motion  for  new  trial;  Jacobson  v. 
Bunker  Hill  etc.  Co.,  3  Idaho,  139,  28  Pac.  400,  applying  principle  in  eject- 
ment to  recover  mining  property;  Gunn  v.  Union  R.  R.  Co.,  27  R.  I.  327, 

2  L.  R.  A.  (N.  S.)  362,  62  Atl.  121,  upholding  R.  I.  Gen.  Laws  1896,  c.  251, 
S^ll,  authori^ng  Supreme  Court  to  direct  judgment  without  further  trial  by 
jury;  Grubb  v.  Burford,  98  Va.  558,  37  S.  E.  5,  holding  evidence  admissible 
if  it  constitutes  link  in  chain  of  proof  or  tends  to  make  question  at  issue 
more  or  less  probable;  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins. 
Co.,  228  U.  S.  422,  Ann.  Oas.  1914D,  1029,  57  L.  Ed.  903,  33  Sup.  Ct.  523, 
majority  holding  an  appellate  court  may  set  aside  verdict  for  error  of  law 
And  order  new  trial  but  may  not  itself  determine. the  issues  of  fact;  dis- 
senting opinion  in  Pulaski  Min.  Co.  v.  Hagan,  196  Fed.  730, 116  C.  C.  A.  352, 
majority  holding  evidence  clearly  showed  employer  did  not  furnish  safe 
means  of  loading  sulphuric  acid  on  cars ;  Mercantile  Mut.  Ins.  Co.  v.  Folsom, 
18  Wall.  251,  21  L.  Ed.  838,  holding  correct  refusal  of  court  to  decide  that 
evidence  of  plaintiff  was  insufficient  to  entitle  plaintiff  to  a  verdict ;  Pleasant 
v.  Fant,  22  Wall.  121, 22  L.  Ed.  783,  holding  same  as  cited  case ;  Commission- 
ers of  Marion  Co.  v.  Clark,  94  U.  S.  285,  24  L.  Ed.  62,  Louisville  etc.  R.  Co. 
V.  Woodson,  134  U.  S.  621,  33  L.  Ed.  1035,  10  Sup.  Ct.  630,  and  Bowditch  v. 
Boston,  4  Cliff.  339,  Fed.  Cas.  1719,  all  holding  same;  Arthur  v.  Cumming, 
91  U.  S.  365,  23  L.  Ed.  439,  holding  that  court  should  have  instructed  jury  to 
find  for  plaintiff;  New  York  Central  etc.  R.  R.  Co.  v.  Fraloff,  100  U.  S.'  27, 
25  L.  Ed.  533,  holding  court  did  not  err  in  not  giving  a  peremptory  instruc- 
tion for  verdict  for  defendant ;  Hickman  v.  Jones,  9  Wall.  202, 19  L.  Ed.  553, 
where  there  is  evidence  before  the  jury  tending  to  prove  the  issue,  the  court 
cannot  wrest  it  from  the  exercise  of  their  judgment;  Merrick  v.  Giddings, 
115  U.  S.  305,  29  L.  Ed.  404,  6  Sup.  Ct.  65,  and  Merchants'  National  Bank  v. 
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State  National  Bank,  3  Cliff.  206,  Fed.  Cas.  9449,  both  holding  it  was  proper 
to  instruct  jury  to  find  for  defendant;  The  Connemara,  108  U.  S.  360,  27 
L.  Ed.  754,  2  Sup.  Ct.  758,  refusing  to  alter  a  decree  of  salvage  as  excessive ; 
Union  Ins.  Co.  v.  Smith,  124  U.  S.  424,  31  L.  Ed.  505,  8  Sup.  Ct.  544,  holding 
motion  of  defendant  to  take  case  from  jury  was  waived  by  his  subsequent 
introduction  of  testimony;  Coughran  v.  Bigelow,  164  U.  S.  307,  41  L.  Ed. 
446, 17  Sup.  Ct.  119,  holding  that  granting  of  nonsuit  because  of  insufficient 
evidence  is  no  infringement  of  constitutional  right  of  trial  by  jury ;  United 
States  V.  Babcock,  3  Dill.  578,  Fed.  Cas.L  14,486,  denying  motion  to  acquit, 
where  inferences  to  be  drawn  from  evidence  were  not  certain;  In  re  Bin- 
inger,  7  Blatchf.  265,  Fed.  Cas.  6058,  there  being  no  dispute  about  the  fact 
of  insolvency,  it  was  the  duty  of  the  court  to  hold  that  it  was  not  a  question 
for  the  jury;  Walker  v.  Miller,  59  Fed.  870,  8  C.  C.  A.  331,  on  writ  of  error 
in  case  in  which  jury  has  been  waived,  the  court  cannot  inquire  into  the 
special  findings;  Southern  Pac.  Co.  v.  Burke,  60  Fed.  715,  9  C.  C.  A.  229, 
holding  questions  of  negligence  and  contributory  negligence  were  properly 
submitted  to  the  jury ;  Mt.  Adams  etc.  Inclined  Ry.  Co.  v.  Lowery,  74  Fed. 
468,  469,  473,  476,  20  C.  C.  A.  596,  holding  that  it  was  not  enor  to  refuse  to 
direct  a  verdict  for  the  defendant ;  Chicago  G.  W.  R.  Co.  v.  Healy,  86  Fed. 
24S,  30  C.  C.  A.  11,  when  it  is  a  matter  of  judgment  what  inference  is  to  be 
drawn  from  undisputed  facts,  it  is  for  the  jury ;  Jacobson  v.  Bunker  Hill  & 
Sullivan  Concentrating  Co.,  2  Idaho,  876,  28  Pac.  400,  holding  that  objection 
to  sufficiency  of  complaint  should  have  been  raised  in  court  below;  Reed  v. 
Deerfield,  8  Allen,  524,  holding  court  cannot  take  from  jury  a  ease  in  which 
evidence  is  conflicting;  Conely  v.  McDonald,  40  Mich.  154,  and  Cunningham 
V.  Union  Pacific  Ry.  Co.,  4  Utah,  212,  7  Pac.  797,  where  evidence  has  a  legal 
tendency  to  make  out  a  case,  its  weight  and  sufficiency  is  for  the  jury ;  Nolan 
v.-Shickle,  3  Mo.  App.  311,  where  facts  are  insufficient  to  support  a  verdict, 
on  a  demurrer  to  evidence  judgment  will  be  given  for  defendant ;  Schuylkill 
etc.  Imp.  Co.  V.  Munson,  14  Wall.  448,  20  L.  Ed.  872,  arguendo ;  dissenting 
opinion  in  Merchants'  National  Bank  v.  State  National  Bank,  10  Wall.  655, 
665,  19  L.  Ed.  1022,  1025,  maintaining  that  ruling  was  correct. 

Motion  for  a  new  trial  in  courts  of  the  United  States  is  addressed  to  the 
sound  discretion  of  trial  court,  and  cannot  be  made  the  subject  of  exception. 
Approved  in  Victor  American  Fuel  Co.  v.  Tomljanovich,  232  Fed.  667, 
holding  action  of  trial  court  cannot  be  reviewed  by  Supreme  Court  unless 
there  has  been  some  specific  conclusion  on  its  part  granting  or  refusing  new 
trial  on  aground  that  it  is  either  for  or  against  weight  of  evidence;  Duke  v. 
St.  Louis  &  S.  F.  R.  Co.,  172  Fed.  686,  holding  objection  to  excessive  verdict 
can  only  be  made  by  motion  for  new  trial  and  not  by  writ  of  error;  Semet- 
Solway  Co.  v.  Wilcox,  143  Fed.  840,  74  C.  C.  A.  635,  arguendo;  Home  Ins.  Co; 
V.  Barton,  13  Wall.  604,  20  L.  Ed.  709,  Pittsburg  etc.  Ry.  v.  Heck,  102  U.  S. 
120,  26  L.  Ed.  59,  and  Postal  Tel.  Cable  Co.  v.  Zopfi,  73  Fed.  610,  19  C.  C.  A. 
605,  all  following  rule;  Indianapolis  etc.  R.  R.  Co.  v.  Horst,  93  U.  S.  301, 
23  L.  Ed.  901,  holding  that  motion  for  a  new  trial  is  not  a  matter  of  pro- 
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ceeding,  and  cannot  be  affected  by  a  State  statute;  Texas  &  P.  Ry.  Co.  v. 
Nelson,  50  Fed.  816, 1  C.  C.  A.  688,  holding  that  continuance  because  of  the 
absence  of  witnesses  rests  within  the  discretion  of  Circuit  Court,  without 
regard  to  State  practice ;  State  v.  Leuth,  5  Ohio  C.  C.  113,  holding  mode  of 
asking  question  is  within  the  discretion  of  tvial  court. 

Denied  in  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  E.  340,  holding, 
where  sound  judicial  discretion  has  been  abused,  its  exercise  is  subject  lo 
review. 

Customs  and  their  validity.      Note,  50  Am.  Dec.  108. 

Conflict  of  laws  as  to  statute  of  frauds.    Note,  19  L.  B.  A.  798. 

Admissibility  of  fact  collateral  to  issue.    Note,  11  £•  B.  0.  247. 

1  Wall.  871-374,  17  L.  Ed.  602,  HABDT  v.  JOHNSON. 

In  California,  a  tenant  in  common  may  lecover  possesflion  of  the  entire 
premises  as  against  an  intruder,  but  in  subordination  to  the  rights  of  his  co- 
tenant. 

Approved  in  De  Bergere  v.  Chaves,  14  N.  M.  363,  51  L.  B.  A.  (N.  S.)  60, 
93  Pac.  763,  reversing  earlier  decision  of  courts  of  New  Mexico  holding  that 
tenant  in  common  suing  alone  could  obtain  only  his  share ;  Illinois  Steel  Co. 
v.  Konkel,  146  Wis.  571, 131  N.  W.  847,  holding  complaint  in  ejectment  seek- 
ing to  recover  entire  tract  of  property  did  not  prevent  judgment  for  part; 
Simmons  v.  Spratt,  26  Fla.  461,  9  L.  B.  A.  347,  8  South.  126,  holding  that  a 
stranger  cannot  question  the  rightfulness  of  the  exclusive  possession  of  one 
tenant  in  common;  Cushing  v.  Miller,  62  N.  H.  525,  526.  holding  tenant  in 
common  in  possession  may  maintain  bill  against  adjoining  owners  to  estab- 
lish the  boundaries ;  Mather  v.  Dunn,  11  g.  D.  196,  76  N.  W.  922,  following 
rule. 

Denied  in  King  v.  Hyatt,  51  Kan.  511,  87  Am.  St.  Bep.  807,  32  Pac.  1107, 
holding  part  owner,  having  no  community  of  interest  with  other  owners,  can 
only  recover  his  own  share ;  Mattis  v.  Boggs,  19  Neb.  703,  28  N.  W.  328,  hold- 
ing tenant  in  common  can  only  recover  to  the  extent  of  his  title. 

Limited  in  Williams  v.  Coal  Creek  etc.  Co.,  115  Tenn.  580,  93  S.  W.  573, 
one  tenant  in  common,  in  ejectment,  can  recover  only  portion  to  which  he 
shows  title. 

Actions  by  a  cotenant  to  receive  possession  of  the  property  of  the  co- 
tenancy.   Note,  50  Am.  St.  Bep.  842. 

Right  of  tenant  in  common  to  recover  entire  premises  in  ejectment 
against  stranger.    Note,  Ann.  Gas.  1915D,  1048. 

Extent  of  recovery  in  ejectment  by  cotenants  against  stranger.  Note, 
6  L.  B.  A.  (N.  S.)  712. 

In  Calif ornia,  any  title  acquired  after  issue  Joined  must  be  set  up  by  a 
supplemental  answer  in  the  nature  of  a  plea  puis  darrein  continuance. 

Approved  in  Bush  v.  Pioneer  Min.  Co.,  179  Fed.  80,  102  C.  C.  A.  372, 
holding  where  supplemental  complaint  in  action  of  ejectment  does  not  allege 
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title  acquired  after  commeneement  of  action,  no  recovery  can  be  had 
thereon;  Bush  v.  Pioneer  Min.  Co.,  3  Alaska,  615,  holding  after-acquired 
title  could  not  be  pleaded  in  amended  complaint;  Baird  v.  Duane,  1  Cal. 
TJnrep.  498,  holding  if  defendant  would  avail  himself  of  law  passed  since 
joinder  of  issue  in  case,  he  must  file  supplemental  answer;  Northern  Pac. 
R.  R.  Co.  V.  Smith,  69  Fed.  581,  16  C.  C.  A.  336,  holding,  in  code.  State' 
judgment  in  action  of  ejectment  is  not  a  bar  where  defense  is  founded  on  a 
title  acquired  subsequent  to  judgment;  Moss  v.  Shear,  30  Cal.  472,  Spratt 
V.  Price,  18  Fla.  310,  and  Kahn  v.  Old  Tel.  M.  Co.,  2  Utah,  186,  all  follow- 
ing rule ;  Rush  v.  French,  1  Ariz.  Ter.  149,  26  Pac.  832,  holding  legal  terms 
must  not  be  used  in  instructions  without  explanation;  Marshall  v.  Bh&iter, 
32  Cal.  193, 194,  arguendo. 

Plea  of  former  recovery.    Note,  48  Am.  Dec.  776. 

1  Wall.  375-^384,  17  L.  Ed.  686,  lASiai  T.  THE  COUJSOTOE. 

Collector  may  order  a  reappralsemMit  of  goods  after  they  haye  passed  out' 
of  Ills  possession,  but  not  beyond  the  ownerdilp  of  the  Importer. 

Approved  in  United  States  v.  Sherman  &  Sons  Co.,  237  U.  S.  152,  59 
Ii.  Ed.  889,  35  Sup.  Ct.  520,  holding  government  will  not  allow  foreign  goods 
to  be  brought  into  this  country  and  then  litigate  as  to  amount  of  duty, 
without  payment  of  dutj;  first  being  made ;  In  re  Day,  27  Fed.  682,  holding 
decision  of  commissioners  of  immigration  may  be  reconsidered  at  any  time 
before  the  retum^of  the  passengers. 

Distinguished  in  Spring  v.  Russell,  1  Low.  260,  Fed.  Cas.  13,261,  holding 
collector  cannot  make  an  addition  to  the  invoice  value  upon  hearsay  in- 
formation. 

Quaere,  whether,  if  goods  have  passed  heyond  the  reach  of  collector,  there 
can  be  a  reappralsement. 

Approved  in  United  States  v.  Frazer,  10  Ben.  348,  Fed.  Cas.  15,161,  hold- 
ing collector  having  delivered  goods  cannot  make  a  reliquidation  upon  a 
subsequent  report  of  an  appraiser,  who  never  saw  the  goods. 

Appraisement  is  conclusive  as  to  the  value  of  goods. 

Approved  in  Saxon ville  Mills  v.  Russell,  1  Fed.  123,  following  rule; 
United  States  v.  Eamshaw,  12  Fed.  287,  and  United  States  v.  McDowell, 
21  Fed.  564, 565,  holding  that  any  irregularities  in  appraisement  must  be  re- 
viewed by  protest  and  appeal  before  they  can  be  raised  in  a  collateral 
suit;  United  States  v.  Leng,  18  Fed.  22,  23,  holding  that  decision  of  Secre- 
tary of  Treasury  upon  appeal  from  an  appraisement  is  conclusive  upon  the 
government. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required  as 
condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  B.  A.  (N.  S.) 
486. 
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1  WaU.  38^-398,  17  L.  Ed.  564,  MEYER  v.  CITT  OF  IfUSOATINE. 

Power  of  city  to  •'borrow  money  for  any  object  in  Its  discretion"  Include* 
the  power  to  Issue  bonds  to  aid  in  the  construction  of  railroads.  ■ 

Approved  in  Glucose  Sugar  Ref.  Co.  v.  Marshalltown,  153  Fed.  624,  hold- 
ing city  having  power  to  construct  sewers  has  power  to  borrow  money  to 
build  plant  for  disposition  of  sewage;  Mitchell  v.  Burlington,  4  Wall.  274, 
18  L.  Ed.  352,  James  v.  Milwaukee,  16  Wall.  162,  21  L.  Ed.  268,  Township 
of  Pine  Grove  v.  Talcott,  19  Wall.  677,  22  L.  Ed.  233  (affirming  1  Flipp. 
129,  133,  Fed.  Cas.  13,735),  Ex  parte  Selma  etc.  R.  R.  Co.,  45  Ala.  730, 
6  Am.  Rep.  738,  Leavenworth  Co.  v.  Miller,  7  Kan.  506,  510,  12  Am.  Rep. 
439,  443,  Commonwealth  v.  Williamstown,  156  Mass.  72,  30  N.  E.  472,  and 
Davidson  v.  County  Commrs.  Ramsey  Co.,  18  Minn.  490,  all  following  rule ; 
County  Commrs.  v.  Eang,  13  Fla.  464,  holding  mandamus  will  lie  to  e^ta- 
pel  collection  of  tax  to  meet  such  bonds ;  German  Ins.  Co.  v.  City  of  Man- 
ning, 78  Fed.  903,  holding,  in  absence  of  statute,  city  bonds  may  be  signed 
by  officers  designated  by  legislative  body  of  city ;  Butz  v.  City  of  Muscatine, 
8  Wall.  586,  19  L.  Ed.  495,  and  Green  v.  Dyersburg,  2  Flipp.  492,  Fed.  Cas. 
5756,  both  arguendo. 

Distinguished  in  Hitchcock  v.  Galveston,  2.  Woods,  281,  Fed.  Cas.  6532, 
holding  charter  power  to  borrow  money  for  specified  purposes  is  to  be 
strictly  construed;  Williamson  v.  Keokuk,  44  Iowa,  90,  where  power  not 
given  in  general  terms  and  bonds  declared  void.     • 

Coupon  bonds.    Note,  64  Am.  Dec.  430. 

Public  purposes  for  which  money  may  be  appropriated  or  raised  by  tax- 
ation.   Note,  14  L.  R.  A.  479. 

Power  to  make  contracts  does  not  depend  ap(m  lAace  of  performance,  but 
their  scope  and  object;  accordingly,  wbere  city  bas  power  to  borrow  money,  it 
may  make  interest  tbereon  payable  at  another  place. 

Approved  in  Commissioners  Marion  Co.  v.  Clark,  94  U.  S.  284,  24  L.  Sd. 
61,  and  Supervisors  v.  Galbraith,  99  U.  S.  218,  25  L.  Ed.  411,  both  follow* 
ingrule. 

Where  a  statute  fixes  the  rate  of  interest  per  annum,  parties  may  lawfolly 
contract  for  the  payment  of  that  rate,  before  the  principal  debt  comes  due,  at 
periods  shorter  than  a  year. 

Approved  in  dissenting  opinion  in  Lake  County  v.  Linn,  29  Colo.  464, 
68  Pac.  844,  majority  holding  interest  may  be  recovered  on  overdue  coupons 
on  county  bonds;  Vam  v.  White,  68  Fla.  330,  67  South.  143,  holding  note 
bearing  interest  at  rate  of  ten  per  cent  per  annum,  payable  semi-annually, 
is  not  usurious ;  Crowell  v.  Jones,  167.N.  C.  388,  83  S.  E.  552,  holding  stipu- 
lation for  payment  of  highest  legal  rate  per  iponth  did  not  constitute  usury ; 
Goodale  v.  Wallace,  19  S.  D.  417,  117  Am.  St.  Rep.  962,  9  Ann.  Gas.  545, 
103  N.  W.  654,  holding  provision  in  contract  for  payment  of  highest  rate 
of  interest  monthly  as  it  became  due  is  not  evasion  of  usury  law;  dissent* 
ing  opinion  in  Galveston  etc.  Investment  Co.  v.  Grymes,  94  Tex.  615,  63 


791  MEYER  v.  CITY  OF  MUSCATINE.        1  Wall.  384-395 

S.  W.  862,  majority  holding  contract  usurious  where  payments  are  ar- 
ranged in  installments  running  through  ten  years  and  total  amount  arrived 
at  by  adding  to  principal  fifty-five  per  cent  thereof  is  divided  into  one 
hundred  and  twenty  installment  notes  for  equal  monthly  payments ;  Young 
V.  Montgomery  etc.  R.  R.  Co.,  2  Woods,  615,  Fed.  Cas.  18,166,  holding 
stipulation  for  payment  of  interest  in  gold  does  not  render  contract  invalid ; 
Brower  v.  Life  Ins.  Co.  of  Virginia,  86  Fed^  752,  and  Cutler  v.  Supervisors, 
56  Miss.  119,  both  arguendo. 

What  transactions  are  usurious.    Note,  46  Am.  St.  Rep.  189. 

Taking  interest  in  advance  as  usury.    Note,  Ann.  Gas.  1915G,  1159. 

Municipal  railroad  aid  bonds  issued  in  payment  of  stock  may  be  trans- 
f ened  directly  to  the  railroad  and  be  sold  by  it  at  any  price  it  may  deem 
proper,  even  less  tlian  the  par  ralue. 

Approved  in  Washington-Oregon  Corp.  v.  Chehalis,  76  Wash.  449,  136 
Pac.  683,  holding  delivery  of  municipal  bonds  to  contractor  in  payment 
for  construction  of  water  plant  at  par  value  is  "sale''  within  meaning  of 
statute ;  Wiley  v.  Board  of  Education,  11  Minn.  378,  following  rule. 

In  action  by  a  bona  fide  holder  of  municipal  railroad  aid  bonds  payable  to 
bearer,  the  city  cannot  urge  failure  to  comply  strictly  with  conditions  and 
limitations  prescribed  by  the  legislature. 

Approved  in  Independent  School  Dist.  v.  Rew,  111  Fed.  8,  55  L.  B.  A. 
364,  496  C.  C.  A.  198,  holding  school  district  estopped  to  deny  that  refund- 
ing bonds  were  issued  for  invalid  obligations ;  Hughes  County  v.  Livingston, 
104  Fed.  313,  43  C.  C.  A.  541,  holding  where  county  commissioners  au- 
thorized so  to  certify  that  bonds  have  been  issued  in  compliance  with  law, 
county  is  estopped  to  deny  that  lawful  proposition  to  issue  them  was 
'submitted  to  voters ;  Rogers  y.  Burlington,  3  Wall.  665,  667,  18  L.  Ed.  88, 
84,  Pendleton  Co.  v.  Amy,  13  Wall.  305,  20  L.  Ed.  580,  Grand  Chute  v. 
Winegar,  15  Wall.  371,  373,  21  L.  Ed.  173,  174,  Coloma  v.  Eaves,  92  U.  S. 
491,  23  L.  Ed.  581,  Commissioners  Johnson  Co.  v.  January,  94  U.  S.  206,. 
2i  L.  Ed.  112,  Savannah  v.  Kelly,  108  U.  S.  191,  27  L.  Ed.  698,  2  Sup.  Ct. 
-^2,  Kirkbride  v.  Lrffayette  Co.,  108  U.  S.  212,  27  L.  Ed.  706,  2  Sup.  Ct. 
502,  Cronin  v.  Patrick  Co.,  4  Hughes,  529,  89  Fed.  81,  Phelps  v.  Lewiston, 
15  Blatchf.  153,  Fed.  Cas.  11,076,  Mobile  Bank  v.  Supervisors  Oktibbea  Co., 
24  Fed.  112,  National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  792, 
10  C.  C.  A.  637,  Stemes  v.  Franklin  Co.,  48  Mo.  183,  8  Am.  Rep.  94,  Belo 
V.  Commissioners  of  Forsythe,  76  N.  C.  495,  Bond  Debt  Cases,  12  S.  C.  275, 
and  Louisville  etc.  R.  R.  Co.  v.  State,  8  Heisk.  788,  all  following  rule; 
Mayor  v.  Lord,  9  Wall.  414,  19  L.  Ed.  707,  Miller  v.  Berlin,  13  Blatchf. 
247,  Fed.  Cas.  9562,  Smith  v.  Tallapoosa  Co.,  2  Woods,  577,  Fed.  Cas. 
13,113,  Milner  v.  Pensacola,  2  Woods,  637,  Fed.  Cas.  9619,  Memphis  v. 
Brewn,  1  Flipp.  193,  196,  197,  Fed.  Cas.  9415,  Dorian  v.  Shreveport,  28 
Fed.  292,  and  City  of  San  Antonio  v.  Lane,  32  Tex.  413,  414,  all  holding 
want  of  authority  to  issue  cannot  be  urged  as  defense;  Young  v.  Mont- 
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gomery  etc.  R.  R.  Co.,  2  Woods,  616,  Fed.  Cas.  18,166,  holding  bona  fide 
purchasers  of  railroad  bonds  indorsed  by  Governor  not  affected  by  his 
want  of  authority;  Chicago  etc.  R.  R.  Co.  v^  Otoe  Co.,  1  Dill.  342,  Fed. 
Cas.  2667,  holding,  in  suit  on  municipal  bonds,  holder  need  not  allege  com- 
pliance with  statutory  requirements:  Greeley  v.  Jacksonville,  17  Fla.  179, 
failure  to  give  notice  of  election  cannot  invalidate  bonds  in  hands  of  bona 
fide  holder;  dissenting  opinion  in  State  v.  Clinton,  28  La.  Ann.  400,  ma- 
jority holding  bonds  void  where  issued  contrary  to  constitutional  limitation 
on  amount. 

Distinguished  in  Lewis  v.  Shreveport,  3  Woods,  213,  Fed.  Cas.  8331,  hold- 
ing bona  fide  holder  acquires  no  rights  under  bond  issued  without  author- 
ity; Manhattan  Co.  v.  Ironwood,  74  Fed.  643,  20  C.  C.  A.  642,  and  Lewis  v. 
Commissioners  Bourbon  Co.,  12  Kan.  219,  where  bonds  showed  on  face 
that  conditions  of  legislature  could  not  have  been  complied  with;  Smith 
v.  Clark  Co.,  54  Mo.  72,  where  no  election  on  question  of  issue  was  held; 
Lyons  v.  Chamberlain,  89  N.  Y.  587,  holding  city  not  estopped  by  recitals 
in  bonds  fraudulently  issued. 

Railroad  aid  bonds,  validity  of  in  hands  of  innocent  holder  for  value. 

Note,  18  Am.  Bep.  268. 
Bonds  and  coupons  as  negotiable  instruments.    Note,  28  Am.  Bep.  16. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dea  679,  682, 
688. 

Estoppel  of  municipality  to  deny  validity  of  acts.    Note,  1  Ann.  Oas. 
326. 

Estoppel  of  public  corporation  to  deny  validity  of  contract.    Note, 
L.  B.  A.  1915A,  1002. 

Miscellaneous.  Cited  on  point  that  municipal  bonds  have  all  qualities 
of  commercial  paper  in  Aurora  City  v.  West,  7  Wall.  105,  19  L.  Ed.  50, 
holding  interest  warrants  draw  interest  after  payment  is  refused;  United 
States  Mortgage  Co.  v.  Sperry,  138  U.  S.  342,  84  L.  Ed.  980,  11  Sup.  Ct. 
330,  and  Drury  v.  Wolfe,  134  111.  297,  25  N.  E.  627,  to  same  effect ;  dissent- 
ing opinion  in  Smith  v.  Sac  Co.,  11  Wall.  150,  20  C  Ed.  105,  majority 
holding,  where  defendant  in  suit  on  bonds  -has  shown  strong  circumstances 
of  fraud  in  issue,  holder  is  bound  to  show  that  he  gave  value  before  ma- 
turity; Bonner  v.  New  Orleans,  2  Woods,  136,  Fed.  Cas.  1631,  holding 
railroad  company  bound  as  indorser  of  municipal  bonds;  Stanton  v.  Ala- 
bama etc.  R.  R.  Co.,  2  Woods,  512,  Fed.  Cas.  13,296,  s.  c,  2  Woods,  527, 
Fed.  Cas.  13,297,  as  to  receivers'  certificates;  New  Albany  etc.  Plank  Road 
Co.  V.  Smith,  23  Ind.  355,  holding  bonds  of  private  corporation  negotiable; 
Callanan  v.  Brown,  31  Iowa,  337,  and  Arents  v.  Commonwealth,  18  Gratt. 
766,  similarly  as  to  municipal  bonds;  Greenwell  v.  Haydon,  78  Ky.  334, 
39  Am.  Bep.  234,  discussing  rights  of  purchasers  before  and  after  maturity. 
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1  WalL  398-400,  17  L.  Ed.  543,  WOODS  ▼.  FBEEBiAN. 

Judgment  in  nUnoia  for  taxes  in  wlilch  niimeralB  are  used:  without  some 
mark  indicating  for  wbat  they  stand,  L  e.,  whether  dollars  or  cents,  is  de- 
fective. 

Approved  in  Combs  etc.  t.  O'Neal,  1  McAr.  (D.  C.)  409,  holding  tax 
deed  void  where  advertisement  of  notice  of  sale  contained  no  dollar-mark 
at  head  of  column;  Brown  v.  Reeves,  31  Ind.  App.  519,  68  N.  E:  605,  hold- 
ing? under  Rev.  Stats.  1901,  §  8631,  description  of  land  in  advertisement 
for  tax  sale  insufficient  and  did  not  pass  title  to  purchaser;  Moran  v. 
Thomas,.  19  S.  D.  472,  104  N.  W.  213,  holding  where  description  of  land 
in  assessor's  book  was  meaningless,  tax  deed  with  such  description  was  void ; 
Braly  v.  Seaman,  30  Cal.  619,  holding  void,  tax  deed  based  on  assessments 
in  which  figures,  without  anything  to  designate  them  were  used;  Hopper 
V.  Lucas,  86  Ind.  51,  and  Randolph  v.  Metcalf,  6  Cold.  408,  following  rule; 
Turner  v.  Hand  Co.,  11  S.  D.  348, 77  N.  W.  590,  holding  description  in  tax  list 
insufficient ;  Crisman  y.  Reich,  2  Utah,  114,  holding  parol  evidence  inadmis- 
sible to  show  what  figures  in  columns  headed  'Valuation,"  on  the  assess* 
ment-roU,  signify;  State  Tax  Law  Cases,  54  Mich.  447,  on  the  intervention 
of  judiciary  in  tax  proceedings;  Ghray  v.  Larrimore,  4  Sawy.  652,  2  Abb. 
(U.  S.)  558,  Fed.  Cas.  5721,  and  In  re  Boyd,  4  Sawy.  266,  Fed.  Cas.  1746, 
both  arguendo.  l 

Distinguished  in  Midland  Ry.  Co.  v.  State,  11  Ind.  App.  440,  38  N.  E. 
59,  and  Ward  v.  Commissioners,  12  Mont.  33,  29  Pac.  660,  holding  failure 
to  use  dollar-marks  in  assessment  sheets  does  not  render  assessment  void^ 
and  State  v.  Eureka  Con.  M.  Co.,  8  Nev.  26,  holding  same ;  Cahoon  v.  Coe, 
52  N.  H.  525,  holding  advertisement  sufficient,  since  figures  may  be  under- 
stood to  signify  the  lowest  denomination. 

Eifect  of  omission  of  dollar-mark  or  other  designation  indicating  money 
in  instrument,  indictment,  etc.    Note,  Ann.  Gas.  1916G,  838. 

Omission  of  dollar  sign  or  word  "dollars"  from  verdict  or  judgement. 
Note,  35  L.  B.  A.  (N.  S.)  655. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in^  or  removed  to,  Federal  courts.  Note^ 
40  L.  B.  A.  (N.  S.)  447. 

1  WalL  400-404,  17  L.  Ed.  683,  T7NITED  STATES  ▼.  MORENO. 

Description  of  tract  claimed  under  Mexican  grant  In  California  by  name 
and  as  being  bounded  by  certain  enumerated  well-known  ranches,  held 
snfflidenti. 

Approved  in  Phelan  v.  Poyoreno,  74  Cal.  455, 13  Pac.  684,  following  rule. 

Cession  of  California  to  United  States  did  not  impair  rights  of  pzivste 
property;  they  were  consecrated  by  the  law  of  nations. 

Cited  in  Town  v.  De  Haven,  5  Sawy.  149,  Fed.  Cas.  14,113,  and  Crystal 
Springs  Land  etc.  Co.  v.  Los  Angeles,  76  Fed.  153. 
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1  WaU.  405-411,  17  L.  Ed.  616,  BBONSOK  y.  LAOBOSSE  B.  CO. 

Under  act  of  1863,  enabling  certain  District  Oonrts  to  iBsne  execution  In 
all  cases  finally  decided  prior  to  the  act  of  1862,  stripping  them  of  Circuit 
Court  powers  in  certain  districts,  such  District  Courts  acquired  power  to  reg- 
ulate tlie  ministerial  duties  of  officers  In  the  execution  of  final  process. 

Approved  in  United  States  v.  Chin  Dong  Ying,  229  Fed.  816,  holding 
order  dismissing,  for  want  of  prosecution,  an  appeal  by  Chinese  person 
from  commissioner's  order  of  deportation  was  final  disposition  of  case,  and 
it  could  not  be  restored  to  docket;  First  Nat.  Bank  v.  State  Nat.  Bank, 
131  Fed.  431,  65  C.  C.  A.  414,  where  appeal  perfected  under  Bankruptcy 
Act,  §  26a,  from  judgment  rejecting  debt,  District  Court,  pending  appeal, 
cannot  entertain  motion  for  rehearing;  Minnesota  Co.  v.  St.  Paul  CoV,  2 
Wall.  632,  17  L.  Ed.  896,  holding  District  Court  could  not  order  receiver 
to  deliver  rolling-stock  to  railway;  The  Milwaukee  R.  R.  Co.  v.  Soutter, 
6  Wall.  662,  18  L.  Ed.  680,  holding  order  confirming  or  setting  aside  sale  of 
commissioner,  cannot  be  made  by  District  Court;  State  v.  Phillips,  32  Fla. 
406, 13  South.  921,  as  to  effect  of  appeals  on  powers  of  inferior  court. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Supreme 
Court  for  review.    Note,  66  L.  B.  A.  868. 

Miscellaneous.  Cited  in  East  Coast  Cedar  Co.  v.  People's  Bank,  111 
Fed.  449,  49  C.  C.  A.  422,  reciting  history  of  the  case;  Barnes  v.  Chica£i:o 
etc.  Ry.  Co.,  122  U.  S.  17,  30  L.  Ed.  1133,  Z.  Sup.  Ct.  1052,  as  showing  the 
activity  of  the  Minnesota  company  in  litigation. 

1  WaU.  412-423,  17  L.  Ed.  685;  UNITED  STATES  ▼.  YOBBA. 

Mexican  authority  over  California  terminated  July  1,  1846,  and  subsequent 
Mexican  grants  were  void. 

Approved  in  Homsby  v.  United  States,  10  Wall.  239,  19  L  Ed.  904,  and 
More  V.  Steinbach,  127  U.  S.  80,  82  L.  Ed.  55,  8  Sup.  Ct,  1070,  both  follow- 
ing rule;  Stearns  v.  United  States,  6  Wall.  590,  18  L.  Ed.  844,  holding  void 
grant  made  by  Mexican  governor  after  July  7,  1846. 

Judiciary  follows  the  political  department  in  determining  sovereignty  of 
a  country. 

Approved  in  Jones  v.  United  States,  137  U.  S.  212,  84  L.  Ed.  696, 11  Sup. 
Ct.  84,  following  rule ;  The  James  G.  Swan,  60  Fed.  Ill,  holding  judiciary 
bound  by  act  of  political  department  in*  assuming  sovereignty  over  Behrini^ 
Sea ;  dissenting  opinion  in  In  re  Gunn,  60  Kau.  231,  19  L.  B.  A.  542,  32  Pac. 
954,  majority  holding  that  Supreme  Court  can  by  habeas  corpus  inquire 
into  the  imprisonment  of  a  member  by  the  house  of  representatives. 

Miscellaneous.     Miscited  in  Huntington  v.  Moore,  1  N.  M.  603. 

1  Wall.  424-439,  17  L.  Ed.  599,  NISWAKQEB  V.  SAT7KDEBS. 

Where  survey  is  void  for  circumstances  not  i^pearing  on  its  face,  a  sec- 
ond location  cannot  be  made. 
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Approved  in  Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A.  125,  holding 
in  action  of  ejectment  by  holder  of  United  States  patent,  mere  homestead 
claimant  cannot  attack  correctness  of  government  survey  of  land;  Winsor 
V.  O'Connor,  69  Tex.  577,  8  S.  W.  522,  holding  location  made  on  land  pat- 
ented before  the  adoption  of  the  Constitution  is  illegal,  though  patent  may 
have  been  void;  Massey  v.  Galveston' etc.  Ry.  Co.,  7  Tex.  Civ.  App.  653,  27 
S.  W.  209,  holding  lands  surveyed  were  **  owned  under  color  of  title, "  though 
survey  did  not  accurately  agree  with  the  survey  of -the  original  grant; 
Cragin  v.  Powell,  128  U.  S.  699,  32  L.  Ed.  568,  9  Sup.  €t.  206,  to  point  that 
power  t6  make  and  correct  surveys  belongs  to  political  department. 

1  WaU.  439-456,  17  L.  Ed.  664,  UNITED  STATES  ▼.  HALLECK. 

Act  of  1860,  respecting  surveyB,  applies  to  previous  as  well  as  subsequent 
surveys  made  and  returned  Into  District  Ck>urt  upon  obJectlonB  to  their  cor- 
rectness. 

Approved  in  United  States  v.  Peralta,  99  Fed.  629,  holding  District  Court 
decree  affirming  land  commissioners'  decision  adjudging  validity  of  Mexi- 
can claim  was  not  6nal  as  to  boundaries,  where  g^ant  was  not  surveyed 
and  court  retained  jurisdiction  to  require  survey  when  made  to  be  re- 
turned, and  when  confirmed  to  render  final  decree  fixing  boundaries;  Hen- 
shaw  V.  Bissell,  18  Wall.  269,  21  L.  Ed.  840,  holding  court  could  pass  upon 
the  survey,  though  ordered  into  court  before  the  act  of  1860;  Bissell  v. 
Henshaw,  1  Sawy.  563,  Fed.  Cas.  1447,  arguendo. 

Survey  of  tract  confirmed  under  Mexican  grant  in  Oallf  omia  must  con- 
form to  the  decree  of  confirmation  or  it  cannot  be  sustained. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  645,  holding  grant 
and  survey  inadmissible,  because  of  uncertainty;  Stoneroad  v.  Stoneroad,^ 
4  N.  M.  64, 12  Pac.  741,  holding  courts  not  concluded  by  survey  from  deter- 
mining the  extent  of  the  grant. 

Decree  of  District  Court  approving  survey  of  tract  claimed  under  Mexican 
grant  in  California  is  a  finality  as  to  auestion  of  title  and  boundaries. 

Approved  in  United  Land  Assn.  v.  Knight,  3  Cal.  Unrep.  216,  23  Pac. 
269,  holding  in  ejectment  plaintiff  can  attack  United  States  patent  on 
ground  that  land  office  had  no  power  to  issue  patent  for  lands  embraced 
•  therein ;  United  States  v.  Billing,  2  Wall-  448,  17  L.  Ed.  848,  and  United 
States  V.  Hancock,  133  U.  S.  196,  33  L.  Ed.  603,  10  Sup.  Ct.  265,  both  fol- 
lowing rule;  United  States  v.  Hancock,  12  Sawy.  383,  30  Fed.  852,  holding 
decree  of  board  of  land  commissioners  final  and  conclusive;  United  States 
V.  Southern  Pacific  R.  R.  Co.,  14  Sawy.  640,  45  Fed-  610,  and  Foss  v. 
Hinkell,  91  Cal.  200,  27  Pac.  646,  both  holding  all  lands  outside  specific 
boundaries  cease  to  be  sub  judice  from  date  that  decree  becomes  final; 
United  Land  Assn.  v.  Knight,  85  Cal.  479,  24  Pac.  820,  holding  officers  of 
Land  Department  bound  by  description  in  decree  describing  definitive 
boundaries;  Valentine  v.  Sloss,  103  Cal.  220,  37  Pac.  328,  holding  evidence 
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of  delivery  of  juridical  possession  inadmissible  to  control  the  effect  of 
the  patent  of  the  United  States  confirming  a  Mexican  grant;  De  Gayer  v. 
Banning,  167  U.  S.  738,  42  L.  Ed.  345,  17  Sup.  Ct.  942,  ai^endo. 

Distinguished  in  Grisar  v.  McDowell,  6  Wall.  376,  18  L.  Ed.  867,  holding' 
appeal  in  District  Court  from  board  of  land  commissioners  is  an  original 
suit. 

Miscellaneous.  Cited  in  Bissell  v.  Henshaw,  1  Sawy.  585,  Fed.  Cas.  1447, 
as  recognizing  the  proceeding  by  monition  and  default. 

1  WalL  456-486,  17  L.  Ed.  505,  IKSUBANCE  C011PANIE8  ▼.  WEIGHT. 

When  language  of  policy  reauires  construction,  it  is  taken  most  strongly 
against  tlie  party  making  the  instrument. 

Approved  in  Kentucky  L.  &  Ace.  Ins.  Co.  v.  Hamilton,  63  Fed.  100,  11 
C.  C.  A.  442,  and  Palatine  Ins.  Co.  v.  Ewing,  92  Fed.  114,  34  C.  C.  A.  236, 
both  construing  conditions  of  policy  against  company;  Loy  v.  Home  Ins. 
Co.,  24  Minn.  317,  31  Am.  Rep.  348,  and  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo. 
462,  62  Am.  St.  Rep.  61,  34  Pac.  1068,  both  holding  same;  Wakefield  v. 
Orient  Ins.  Co.,  60  Wis.  536,  7  N.  W.  649,  construing  continuing  warranty 
strongly  against  the  insurer. 

No  usage  can  be  admitted  to  contradict,  yaiy  or  control  a  written  contract 
where  it  is  susceptible  of  a  reasonable  construction  on  its  face  without  resort 
to  extrinsic  aid. 

Approved  in  Moore  v.  United  States,  196  U.  S.  166,  49  L.  Ed.  433,  25  Sup. 
Ct.  202,  existence  of  custom  at  San  Francisco  requiring  consignee  to  dcsig:- 
nate  discharging  berth  does  not  affect  contract  requiring  delivery  on  wharf 
to  quartermaster  at  Honolulu;  Canton  Ins.  Office  v.  Independent  Ti*ansp. 
Co.,  217  Fed.  217,  L.  R.  A.  19150,  408,  133  C.  C.  A.  207,  holding  insurance 
policy  covering  vessel  to  be  used  in  passenger  service  could  not  be  stretched 
to  cover  injury  to  vessel  while  out  of  service  and  moored  in  river;  Ken- 
tucky Vermillion  etc.  Co.  v.  Norwich  etc.  Ins.  Co.,  146  Fed.  698,  77  C.  C.  A^ 
121,  refusing  parol  testimony  to  explain  meaning  of  term  "watchman's 
clause"  in  insurance  policy;  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134 
Fed.  182,  67  C.  C.  A.  74,  admitting  evidence  of  usage  to  show  that  contract 
to  deliver  distillery  slop  at  distillers  feeding  lot  contemplated  division  of 
lot  into  pens  supplied  with  troughs ;  Hunt  v.  Fidelity  etc.  Co.,  99  Fed.  245, 
39  C.  C.  A.  496,  holding  where  insurance  policy  against  loss  by  embezzle* 
mcnt  of  assured's  agent  contained  plain  provision  against  monthly  com- 
parison of  moneys  with  vouchers  evidence  of  custom  to  merely  examine 
agent's  statements  and  compare  them  with  remittances  is  inadmissible; 
McCarthy  v.  McArthur,  69  Ark.  318,  63  S.  W.  57,  holding  where  party 
agi'ced  to  clear  right  of  way  at  so  much  per  acre,  evidence  was  admissible 
to  show  custom  of  paying  for  clearing  right  of  way  through  open  6elds 
proportion  of  contract  price  which  such  work  bore  to  work  done  in  clear- 
ing through  forest ;  Covington  v.  Kanawha  Coal  etc.  Co.,  121  Ky.  687,  123 
Am.  St.  Rep.  219,  12  Ann.  Gas.  311,  3  L.  R.  A.  (N.  S.)  248,  89  S.  W  1128, 


797  HOMER  v.  THE  COLLECTOR.  1  Wall.  486-490 

refusing  to  admit  oral  evidence  to  effect  that  contracts  for  sale  of  coal  were 
subject  to  strikes  and  all  other  cases  beyond  seller's  control;  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  3  Cliff.  209,  Fed.  Cas.  9449,  refusing  to  ad- 
mit evidence  of  usage  to  show  cashier's  authority  to  certify  checks ;  Ream 
V.  New  England  etc.  Ins.  Co.,  3  Cliff.  323,  Fed.  Cas.  6301,  holding  parol  evi- 
dence of  usage  inadmissible  tb  avoid  the  effect  of  a  deviation;  Dillard  v. 
Paton,  19  Fed.  624,  holding  that  contract  did  not  come  within  rule  9  of  the 
exchange;  Ball  &  S.  W.  Co.  v.  Aurora  etc.  Ins.  Co.,  20  Fed.  235,  holding 
that  restriction  in  policy  could  not  be  effected  by  contemporary  parol  a^ee- 
ment;  Isaksson  v.  Williams,  26  Fed.  645,  holding  evidence  of  the  custom 
would  not  be  admitted  except  on  clear  proof  that  the  parties  intended  to 
be  governed  by  it ;  Guarantee  Co.  v.  Mechanics'  Sav.  Bank  &  Trust  Co.,  80 
Fed.  776,  26  C.  C.  A.  146,  holding  custom  as  to  supervision,  as  disclosed  by 
answers  to  written  questions  of  company,  was  the  one  stipulated  for; 
Marks  v.  Cass  Co.  Mill  &  E.  Co.,  43  Iowa,  148,  holding  parol  evidence  of 
custom  inadmissible  to  give  contract  an  interpretation  inconsistent  with  its 
language ;  Barker  v.  Borzone,  48  Md.  491,  and  Van  Hoesen  v.  Cameron,  54 
Mich.  614,  20  N.  W.  611,  both  following  rule;  Sterling  Organ  Co.  v.  House, 
25  W.  Va.  97,  rejecting  evidence  of  usage ;  Card  v,  Hine,  39  Fed.  821,  as  to 
authority  of  Lloyds;  dissenting  opinion  in  Merchants'  Nat.  Bank  v.  State 
Nat.  Bank,  10  Wall.  667,  19  L.  Ed.  1025,  majority  admitting  evidence  of 
usage  from  which  jury  might  infer  cashier's  authority  to  pledge  bank's 
credit  by  certifying  check. 

Necessity  that  custom  be  limited,  certain,  reasonable  and  of  lawful 
origin.    Note,  8  £.  B.  C.  334. 

Right  to  contradict  terms  of  express  contract  by  custom  or  otherwise. 
Note,  8  E.  B.  C.  858. 

What  constitutes  a  transaction  a  sale.    Note,  94  Am.  St.  Bep.  226. 

1  Waa  486-490,  17  L.  Ed.  688,  HOBCBB  ▼.  THE  OOLLECTOB. 

Almonds,  having  a  specific  duty  imposed  upon  tlLem,  eo  nomine,  were  not 
dutiable  as  dried  fruit. 

Approved  in  Chew  Hing  Lung  v.  Wise,  176  U.  S.  160,  44  L.  Ed.  414.  20 
Sup.  Ct.  322,  holding  tapioca  flour  is  entitled  to  free  entry  under  Tariff  Act 
of  1890,  par.  730 ;  United  States  v.  Quong  Lee  &  Co.,  173  Fed.  822,  holding 
embroidered  fans  are  tax  under  classification  of  ''fans  of  all  kinds"  and  not 
as  "embroidered  wearing  apparel" ;  Brennan  v.  United  States,  136  Fed.  747, 
69  C.  C.  A.  395,  reversing  129  Fed.  838,  and  holding  limes  in  brine  are  not 
dutiable  as  "limes"  but  are  free;  United  States  v.  Boden,  133  Fed.  840, 
canned  pineapples  containing  amount  of  sugar  not  sufficient  to  preserve 
them  are  dutiable  under  lower  rate  provided  by  Tariff  Act  of  1897,  par.  263; 
Reiche  v.  Sraythe,  13  Wall.  165,  20  L.  Ed.  567,  holding  that  birds  were  not 
included  in  terras  "other  live  animals";  Movius  v.  Arthur,  95  U.  S.  147^ 
24  L.  Ed.  421,  Arthur  v.  Lahey,  96  U.  S.  113,  115,  116,  24  L.  Ed.  766,  767, 
American  Net  &  Twine  Co.  v.  Worthington,  141  U.  S.  474,  35  L.  Ed.  824, 
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12  Sup.  Ct.  67,  Chung  Yune  v.  Kelly,  8  Sawy.  420,  14  Fed.  643,  Faxon  v. 
Russell,  8  Fed.  Gas.  1111,  Tong  Duck  Chung  v.  Kelly,  24  Fed.  Cas.  47,  United 
States  V.  Davis,  54  Fed.  149,  4  C.  C.  A.  251,  Matheson  &  Co.  v.  United 
States,  71  Fed.  395,  38  U.  S.  App.  25,  18  C.  C.  A.  143,  United  States  v. 
Gunther,  71  Fed.  500,  18  C.  C.  A.  219,  and  "Zante  Currants,"  73  Fed.  189, 
all  holding  that  specific  provisions  for  duties  are  not  affected  by  general 
words  of  a  subsequent  statute ;  Arthur  v.  Morrison,  96  U.  S.  Ill,  24  L.  Ed. 
765,  holding  ''crepe  veils"  not  dutiable  as  "silk  veils";  Arthur  v.  Stephani, 
96  U.  S.  127,  24  L.  Ed.  772,  holding  chocolate  sold  as  ''confectionery" 
not  subject  to  duty  on  that  article;  Barber  v.  Schell,  107  U.  S.  621,  623, 
27  L.  Ed.  492,  2  Sup.  Ct.  305,  306,  and  Seeberger  v.  Cahn,  137  U.  S.  98, 
34  L.  Ed.  600,  11  Sup.  Ct.  29,  construing  tariff  act;  Bogle  v.  Magone,  152 
U.  S.  626,  38  L.  Ed.  575,  14  Sup.  Ct.  720,  and  Wise  v.  Chew  Hing  Lung, 

83  Fed.  165,  27  C.  C.  A.  494,  all  holding  similarly ;  Littleton  v.  Oliver  Ditson 
Co.,  62  Fed.  599,  holding  "book"  in  copyright  act  does  not  include  musical 
compositions  in  book  form. 

Distinguished  in  Ferguson  v.  Arthur,  117  U.  S.  489,  29  L.  Ed.  982,  6 
Sup.  Ct.  865,  where  the  new  article  had  a  distinct  character  from  the  ordi- 
nary calcine  magnesia. 

1  WaU.  491-612,  17  L.  Ed.  668,  TUBBILI.  v.  laOHIGAN  SOUTHERN  BTO. 
B.  B.  00. 

Patents  are  to  be  constmed  liberally,  so  as  to  uphold  the  right  of  tlie 
inYcntor. 

Approved  in  Parker  v.  Stebler,  177  Fed.  212,  101  C.  C.  A.  380,  upholdinj^ 
Bryan  patent  714,140  for  hand  truck  with  gripper  attachment;  Goodyear 
Dental  Vulcanite  Co.  v.  Gardiner,  3  Cliff.  411,  Fed.  Cas.  5591,  Milligan  etc. 
Glue  Co.  V.  Upton,  4  Cliff.  243,  Fed.  Cas.  9607,  Andrews  v.  Carman,  13 
Biatchf.  317,  Fed.  Cas.  371,  Francis  v.  Mellor,  9  Fed.  Cas.  687,  Ingela  v. 
Mast,  13  Fed.  Cas.  42,  Consolidated  Roller-Mill  Co.  v.  Coombs,  39  Fed.  31, 
McBride  v.  Kingman,  72  Fed.  911,  and  Soehner  v.  Favorite  Stove  &  R.  Co., 

84  Fed.  185,  28  C.  C.  A.  317,  all  construing  various  patents;  Adams  v. 
Joliet  Mfg.  Co.,  1  Fed.  Cas.  125,  holding  patent  should  not  be  defeated  for 
technical  defect  in  description;  Thomas  v.  Shoe  Mach.  Mfg.  Co.,  23  Fed. 
Cas.  972,  holding  that  reissued  patents  are  presumed  to  be  for  the  same 
invention  as  the  original;  Tonduer  v.  Chambers,  37  Fed.  337,  holding  in- 
nocent false  statement  of  citizenship  by  applicant  no  defense  to  suit  for 
infringement;  dissenting  opinion  in  Stimpson  v.  Woodman,  10  Wall.  123, 
19  L.  Ed.  869,  majority  holding  it  not  a  patentable  invention  to  place  do- 
signs  on  roller. 

Distinguished  in  Fowler  &  Wolfe  Mfg.  Co.  v.  National  Radiator  Co.,  172 
Fed.  665,  97  C.  C.  A.  187,  holding  account  of  prior  art  claims  of  Fowler 
patent  609,800,  for  radiator,  must  be  narrowly  construed ;  dissenting  opinion 
4n  FuUerton  Walnut  Growers*  Assn.  v.  Anderson-Barngrover  Mfg.  Co.,  166 
Fed.  454, 92  C.  C.  A.  295,  majority  holding  Farrel  patent  663,069,  for  bleach- 
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ing  nuts  by  dipping  them  in  acid,  was  not  void  for  not  specifying  propor- 
tion of  dipping'  solution. 

Patent*  must  be  constnied  in  connection  wtMi  the  spedflcations. 

Approved  in  Dudley  E.  Jones  Co.  v.  Mnnger  etc.  Mfg.  Co.,  49  Fed.  65, 
1  C.  C.  A.  158,  and  Burke  v.  Partridge,  58  N.  H.  351,  construing  patents. 

Miscellaneous.  Cited  as  having  already  construed  the  patent  in  Turrill 
y.  Illinois  Cent.  R.  R.  Co.,  3  Biss.  67,  Fed.  Cas.  14,270,  and  Cadwood  Patent, 
94  U.  S.  696,  697,  705,  24  L.  Ed.  238,  239,  242. 

1  WalL  512-617,  17  L.  Ed.  500,  BOOSEVELT  v.  METEJft. 

Supreme  Court  lias  no  Jurisdiction  to  reverse  decision  of  State  court 
wUch  is  in  favor  of  validity  of  act  of  Congress  drawn  in  cy^estion. 

Overruled  in  Trebilcock  v.  Wilson,  12  Wall.  692,  693,  20  L.  Ed.  461,  hold- 
ing such  decision  reviewable  under  third  clause  of  twenty-fifth  section, 
where  decision  is  against  a  right  claimed  under  such  act. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
C9urt.    Note,  62  L.  B.  A.  537. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  54,  55. 

1  WaU.  518-531,  17  L.  Ed.  646,  WHEEIiEB  v.  SAGE. 

Each  partner  is  the  i^ent  of  his  copartners  in  partnership  transactions, 
tmt  beyond  the  line  of  their  business  his  right  to  traffic  is  unrestrained. 

Approved  in  Milton  v.  Kingsley,  7  App.  D.  C.  537,  holding  where,  on  part- 
nership between  inventor  and  another,  inventor  had  assigned  controlling 
interest  in  present  and  future  inventions,  he  will  not  be  allowed  {o  procure 
patent  in  his  own  name ;  Miller  v.  Ferguson,  110  Va.  221,  135  Am.  St.  Rep. 
934,  28  L.  B.  A.  (N.  is.)  618,  65  S.  E.  564,  holdmg  two  partners  could  buy 
judgment  against  third  partner  to  be  used  as  setoff  upon  settlement  of  part- 
nership accounts;  McKenzie  v.  Dickinson,  43  Cal.  134,  holdinfr  partner  may 
purchase  judgment  against  copartner ;  Drew  v.  Beard,  107  Mass.  73,  holding 
it  was  a  transaction  not  within  the  business  of  the  firm. 

Liability  of  partner  to  account  for  profits  derived  in  outside  business 
from  employment  of  opportunity  or  information  derived  from  part- 
nership.   Note,  19  £.  B.  C.  596. 

Equity  will  not  aid  parties  to  a  fraudulent  contract,  equally  in  fault.  So 
where  partner  commissioned  by  firm  fraudulently  to  acquire  property  against 
which  they  held  a  mortgage  colludes  with  another  to  buy  for  himself,  the  firm 
cannot  compel  an  accounting  of  profits. 

Approved  in  Johnston  v.  Little,  141  Ala,  387,  37  South.  593,  where  two 
persons  agree  to  purchase  realty  through  their  agent,  deception  by  agent 
and  one  of  vendees  as  to  purchase  price  at  expense  of  other  subjects  them 
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to  account ;  Kennedy  v.  Lonabangh,  19  Wyo.  363,  Ann.  Oatf.  1913E,  188,  117 
Pac.  1083,  refusing  accounting  of  illegal  agreement  to  acquire  coal  lands; 
Dent  V.  Ferguson,  132  U.  S.  64,  65,  33  L.  Ed.  247,  10  Sup.  Ct.  18,  where  a 
person  conveys  his  property  to  defraud  creditors,  equity  will  riot  aid  him 
to  recover  same  from  grantee ;  Overshiner  v.  Wisehart,  59  Ind.  138,  holding 
that  neither  party  to  a  note  given  to  accomplish  a  fraudulent  purpose  has 
a  remedy  against  the  other;  Lawton  v.  Estes,  167  Mass.  183,  57  Am.  St.  Rep. 
451,  45  N.  E.  91,  holding  cotenant  participating  in  an  attempted  fraud  can- 
not in  equity  recover  his  losses. 

Distinguished  in  Sturm  v.  Boker,  150  U.  S.  334,  37  L.  Ed.  1101,  14  Sup. 
Ct.  106,  statement  of  opinion  upon  a  question  of  law,  where  facts  are 
known  to  both  parties,  does  not  work  an  estoppel;  Bateman  v.  Fargason, 

2  Flipp.  663,  4  Fed.  34,  on  bill  to  set  aside  settlement  and  purge  usurious 
account,  plaintiff's"  admission  that  he  coerced  wife  to  sign  conveyance,  will 
not  bar  his  relief ;  Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.,  65  Fed. 
161,  equity  will  compel  the  restitution  of  property  transferred  under  an  un- 
lawful contract  by  one  repudiating  it ;  Faulds  v.  Yates,  57  111.  422,  11  Am. 
Bep.  28,  where  the  agreement  was  not  against  public  policy. 

Recriminatory  fraud.    Note,  3  Am.  St.  Rep.  745.  i 

Duty  of  partner  to  account  for  secret  profits.    Note,  Ann.  Cas.  1914D, 
434. 

Right  of  partner  to  accounting  where  partnership  transactions  are 
illegal.    Note,  18  Ann.  Gas.  407. 

Accounting  between  members  of  illegal  or  void  partnership  or  one  en- 
gaged in  illegal  business.    Note,  28  L.  B.  A.  (N.  S.)  478,  479. 

Right  to  acquire  claim  against  copartner.    Note,  28  L.  B.  A.  (N.  8.) 
619. 

Miscellaneous.    Miscited  in  Austin  v.  New  Jersey  S.  Co.,  43  N.  Y.  83, 

3  Am.  Bep.  668. 

1  Wall.  631-578,  17  L.  Ed.  660,  BTJSB  v.  DUBTEE. 

Machine  is  a  concrete  thing,  consisting  of  parts  or  of  certain  devices  and 
combination  of  devices. 

Approved  in  Regina  Co.  v.  New  Century  Music  Box  Co.,  138  Fed.  908, 
Brachhausen  &  Reissner  patent  No.  500,371,  for  music-box,  is  void  for  lack 
of  invention  in  view  of  prior  art ;  Lourie  Imp.  Co.  v.  Lenhart,  130  Fed.  129, 
64  C.  C.  A.  456,  construing  Lenhart  patent  No.  415,542,  for  adjustable  slid- 
ing plate  for  i^ows ;  Fay  v.  Mason,  127  Fed.  330,  62  C.  C.  A.  159,  holding 
Fay  reissue  No.  11,664  (original  No.  560,816),  for  ironing  machine,  and  No. 
678,949,  for  improvements  thereon,  not  infringed  by  Rickey  patent  No. 
660,277;  Standard  Computing  Scale  Co.  v.  Computing  Scale  Co.,  126  Fed. 
649,  61  C.  C.  A.  541,  construing  patents  for  improvements  in  computing 
scale  of  same  type  as  Pitrar  patent  No.  385,005 ;  Kinloch  Tel.  Co.  v.  Western 
El.  Co.,  113  Fed.  666,  51  C.  C.  A.  362,  upholding  Seely  patent  No.  330,067, 
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for  improvement  in  grouping  spring-jacks  and  annunciators  for  multiple 
switchboards ;  Brammer  v.  Schroeder,  106  Fed.  926,  46  C.  C.  A.  41,  holding 
Brammer  patent  No.  606,044  infringes  first  claim  of  Schroder  patent  No. 
535,465,  for  improvement  in  means  of  operating  washing-machines ;  Georgia 
Pac.  Ry.  Co.  v.  Brooks,  84  Ala.  140,  4  South.  290,  holding  hammer  when 
used  alone  is  not  machinery;  Fairbank  &  Co.  v.  Cincinnati  etc.  Ry.  Co., 
81  Fed.  292,  38  L.  R.  A.  274,  26  C.  C.  A.  402,  holding  that  exemption  of 
carrier  from  loss  by  machinery,  did  not  include  broken  axle. 

Right  to  patent  for  new  combination  of  machines  or  processes.    Note, 
20  £.  B.  C.  158. 

Beissae  of  patents  with  eiq|»anded  vr  ecLulvocal  claims,  where  original 
patent  was  neithei  'InoperatiTe  or  invalid,''  is  injurious  to  the  public. 

Approved  in  National  Tube  Co.  v.  Mark,  216  Fed.  520,  133  C.  C.  A.  13, 
holding  that  presence  or  absence  of  phrase  "substantially  as  described"  in 
patent  is  of  no  interpretative  importance;  Chicago  Ry.  Equipment  Co.  v. 
Perry  Side  Bearing  Co.,  170  Fed.  973,  holding  void  Wand's  reissue  patent 
for  side  bearing  for  railway  cars ;  Case  v.  Brown,  2  Wall.  328, 17  L.  Ed.  818, 
James  v.  Campbell,  104  U.  S.  370,  26  L.  Ed.  791,  Mahn  v.  Harwood,  112 
U.  S.  369,  28  L.  Ed.  667,  5  Sup.  Ct.  177,  The  Driven-Well  Cases,  5  McCrary, 
198,  16  Fed.  399,  and  Huber  v.  Manufacturing  Co.,  38  Fed.  840,  all  follow- 
ing rule ;  Heald  v.  Rice,  104  U.  S.  749,  26  L.  Ed,  914,  and  Parker  &  Whipple 
Co.  v.  Yale  Clock  Co.,  123  U.  S.  97,  31  L.  Ed.  104,  S  Sup.  Ct.  43,  holding 
void  reissued  letters  not  the  same  as  the  original ;  Qiant  Powder  Co.  v.  Cali- 
fornia Powder  Works,  98  U.  S.  139,  26  L.  Ed.  82,  Goodyear  v.  Providence 
Rubber  Co.,  2  Cliff.  374,  Fed.  Cas.  5583,  and  Cahart  v.  Austin,  2  Cliff.  536, 
Fed.  Cas.  2288,  all  holding  same ;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  290, 
291,  292,  37  Ir.  Ed.  453,  454,  13  Sup.  Ct.  610,  611,  holding  invalid  reissue 
which  left  out  an  element  of  original  patent;  Gill  v.  Wells,  22  Wall.  27, 
22  L.  Ed.  711,  holding  that  introduction  of  new  matter  into  specification  of 
a  reissued  patent  is  forbidden ;  Taylor  v.  Garretson,  9  Blatchf.  163,  164, 
Fed.  Cas.  13,792,  and  Hale  v.  Stimpson,  11  Fed.  Cas.  188,  holding  patent 
not  an  infringement  of  said  reissued  patent,  since  it  did  not  contain  a 
certain  element  thereof  or  its  equivalent ;  Seymour  v.  Osborne,  21  Fed.  Cas. 
1125,  holding  decision  of  commissioner  upon  reissue  of  patent  is  not  conclu- 
sive; Whitely  v.  Swayne,  29  Fed.  Cas.  1050,  holding  if  by  expansive  power 
of  a  reissue,  machines  are  made  infringements,  not  a  single  element  of 
which  was  described  in  the  original  reissue  is  fraudulent;  Crompton  v. 
Belknap  Mills,  30  Fed.  Cas.  1064,  6  Fed.  Cas.  845,  holding  that  differences 
of  description  between  original  and  reissue  are  consistent  with  the  identity 
of  the  thing  patented;  Odell  v.  Stout,  22  Fed.  162,  holding  that  patentee, 
under  proper  circumstances,  may,  by  reissue,  enlarge  his  claims;  Wilson 
V.  Coon,  18  Blatchf.  538,  539,  6  Fed.  618,  619,  upholding  Wilson  reissue  No. 
8169,  for  improvement  in  collars. 

V— 51 
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Distingni\8hed  in  Goodyear  v.  Berry,  2  Bond,  203^  Fed.  Gas.  5556,  and 
Wells  V.  Gill,  29  Fed.  Cas.  647,  holding  reissue  valid.    "^ 

Patent  issued  for  a  ''mode  of  operation,''  a  result,  principle  or  Idea  In- 
stead of  a  machine,  will  not  he  sustained. 

Approved  in  Stockham  v.  Duncan,  226  Fed.  743,  holding  Stewart  patent 
for  coal- washer  not  infringed;  United  States  Consol.  Seeded  Raisin  Co.  v. 
,  Selraa  Fruit  Co.,  195  Fed.  270, 115  C.  C.  A.  234,  holding  Forsyth  patent  for 
testing  raisins  void  for  want  of  novelty ;  American  Steel  etc.  Co.  v.  Denning 
Wire  etc.  Co.,  194  Fed.  123,  114  C.  C.  A.  195,  holding  patent  covering  com- 
hination  of  four  mechanisms  working  intermittently,  not  infringed  by  ma- 
chine in  which  all  mechanisms  operate  simultaneously ;  American  Stoker  Co. 
V.  Underfeed  Stoker  Co.,  182  Fed.  653,  holding  Garden  patent  for  underfeed 
furnace  not  infringed;  Johnson  Furnace  &  Engineering  Co.  v.  Western 
Furnace  Co.,  178  Fed.  825,  102  C.  C.  A.  267,  holding  Johnson  patent  for 
grate  not  infringed  by  Parkison  patent;  Corrington  v.  Westinghouse  Air 
Brake  Co.,  173  Fed.  78,  79,  80,  holding  Cowington  patent  for  fluid  pressure 
brake  apparatus  infringed;  General  Electric  Co.  v.  Allis-Chalmers  Co.,  171 
Fed.  669,  holding  Potter  patent  for  attachment  for  notched  quadrants  not 
infringed;  Dey  Time-Register  Co.  v.  W.  H.  Bundy,  Recording  Co.,  169  Fed. 
819,  820,  holding  Dey  patent  for  time->recorder  not  infringed,  as  one  to  be 
infringer  must  reach  same  result  and  by  same  or  equivalent  means  as  em- 
ployed in  original  patent ;  Denning  Wire  etc.  Co.  v.  American  Steel  etc.  Co., 
169  Fed.  795, 796, 95  C.  C.  A.  259,  holding  Bates  patent,  577,639,  for  machine 
for  making  woven  wire  fence,  covered  not  the  operation  but  machine  itself ; 
William  Mann  Co.  v.  Kalamazoo  Loose  Leaf  Binder  Co.,  168  Fed.  294,  up- 
holding but  narrowly  construing  Leslie  patent  603,428,  for  a  temporary 
binder;  American  Steel  etc.  Co.  v.  Denning  Wire  etc.  Co.,  160  Fed.  110, 112, 
holding  Bates  patent  for  machine  for  making  wire  fences  valid,  and  in- 
fringed; Dey  Time  Register  Co.  v.  Syracuse  Time  Recorder  Co.,  152  Fed. 
451,  holding  Dey  patent  for  workman's  time  recorder  was  not  infringed; 
Bradford  v.  Expanded  Metal  Co.,  146  Fed.  987,  77  C.  C.  A.  230,  Golding^ 
patent  No.  527,242,  for  process  of  making  open  or  shut  metal,  is  void;- 
Edison  etc.  Elec.  Co.  v.  Crouse-Hinds  Elec.  Co.,  146  Fed.  548,  construing 
Metzger  patent  No.  489,682,  for  electric  lamp  socket;  Cortis  v.  American 
Street  Lamp  etc.  Co.,  145  Fed.  519,  Cortis  patent  No.  613,648,  for  lamp,  not 
infringed  by  mantle  supporting  device  of  Momand  patent  No.  781,613; 
American  Crayon  Co.  v.  Sexton,  139  Fed.  566,  71  C.  C.  A.  548,  constraing 
Liedke  patent  No.  476,051,  for  machine  for  making  crayons ;  Scott  v.  Fisher 
etc.  Mach.  Co.,  139  Fed.  145,  Bellis  patent  No.  561,559,  for  improvement  in 
knitting  machines,  not  infringed  by  machine  of  Fisher  patent  No.  656,535 ; 
S.  A.  Cook  &  Co.  V,  Heywood  Bros.  etc.  Co.,  131  Fed.  762,  Bowen  patents, 
for  improvements  in  chairs  and  furniture,  relating  to  sachet  device,  not 
infringed  by  device  of  Luppino  reissue  No.  11,919;  Farmers'  Mfg.  Co.  v. 
Spruks  Mfg.  Co.,  119  Fed.  599,  holding  East  patent  No.  420,021,  for  ven- 
tilating barrel,  void  for  want  of  patentable  novelty;  Kinloch  Tel,  Co.  v. 
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Western  etc.  Co.,  113  Fed.  655,  61  C.  C.  A.  369,  holding  White  patent  No. 
438,788,  for  poteidial  discharger,  valid  and  infringed;  Severy  Process  Co. 
V.  Harper,  113  Fed.  584,  holding  Severy  patent  No.  549,691,  for  surface  for 
platens  for  printing  press,  not  infringed  hy  Allen  patents  Nos.  613,217  and 
613,221;  National  Hollow  etc.  Co.  v.  Interchangeable  etc.  Co.,  106  Fed.  707, 
709,  45  C.  C.  A.  544,  upholding  Hien  patent  No.  361,009,  for  metallic  brake- 
beam;  National  etc.  Co.  v.  Interchangeable  etc.  Co.,  99  Fed.  767,  holding 
Hien  patent  No.  480,194,  for  brake-beam,  void  aa  being  anticipated ;  Noonan 
V.  Chester  Park  etc.  Co.,  99  Fed.  94,  39  C.  C.  A.  426,  holding  Thompson 
patents  No.  332,762,  for  gravity  switchback  railways,  and  No.  367,252,  for 
ipiprovement  in  elevated  gravity  and  cable  railroad,  not  infringed  by  Lilley 
patent  No.  549,700 ;  Norton  v.  Wheaton,  97  Fed.  641,  holding  Jordan  patent 
No.  307^97,  for  improvement  in  can-ending  machine,  not  being  pioneer  in- 
vention, is  not  infringed  by  Wheaton  patents  Nos.  477,584  and  499,949; 
In  re  Weston,  17  App.  D.  C.  440,  holding  process  for  making  symmetrical 
movable  for  electrical  measuring-machine  patentable;  Fuller  v.  Yentzer, 
94  U.  S.  288,  24  1%  Ed.  103,  rejecting  patent  consisting  only  of  a  combina- 
tion of  old  elements  for  effecting  results  described  in  the  specification; 
Knapp  V.  Morss,  150  U.  S.  228,  87  L.  Ed.  1062, 14  Sup.  Ct.  84,  holding  simi- 
larly; Magin  v.  Karle,  150  U.  S.  392,  37  L.  Ed.  1120,  14  Sup.  Ct.  155,  hold- 
ing letters  patent  void  for  want  of  novelty;  Werner  v.  King,  96  U.  S.  230, 
24  L.  Ed.  614,  holding  that  attainment  of  same  object  by  a  machine  differ- 
ent in  form  is  not  an  infringement;  Westinghouse  v.  Power  Brake  Co.,  170 
U.  S.  555,  568,  569,  42  L.  Ed.  1148,  1147,  1148,  18  Sup.  Ct.  716,  722,  723, 
holding  device  for  fluid-pressure  brake  not  an  infringement  of  patent  for 
fiuid-pressure  automatic  brake  mechanism ;  Hoffheins  v.  Brandt,  12  Fed.  Cas. 
297,  holding  that  patent  was  infringed;  MacKay  v.  Jackman,  20  Blatchf. 
472,  12  Fed.  619,  and  Grant  v.  Walter,  38  Fed.  596,  holding  that  a  mere 
process  is  not  patentable ;  Hill  v.  Sawyer,  24  Blatchf.  434,  31  Fed.  285,  and 
Gray  v.  Bangs,  31  Fed.  343,  where  several  patents  exist  for  combinations 
producing  the  same  result,  but  different  in  form,  the  doctrine  of  equivalents 
has  no  application ;  Smith  v.  Thomson,  38  Fed.  607,  Gait  v.  Parlin  etc.  Co., 
60  Fed.  422,  9  C.  C.  A.  49,  and  Wall  T.  Leek,  66  Fed.  556,  13  C.  C.  A.  630, 
holding  patent  void  for  lack  of  patentable  novelty;  Dederick  v.  Gardner, 
50  Fed.  100,  holding  that  patent  was  limited  to  the  specific  device ;  Consoli- 
dated Brake-Shoe  Co.  v.  Detroit  Steel  &  Spring  Co.,  59  Fed.  907,  holding 
patent  inoperative  where  idea  was  not  exemplified;  Appleton  Mfg.  Co.  v. 
Star  Mfg.  Co.,  60  Fed.  415,  9  C.  C.  A.  42,  holding  patent  void,  since  the  de- 
vice consisted  in  the  application  of  old  devices  to  a  new  use ;  Carter  Mach. 
Co.  V.  Hanes,  70  Fed.  865,  866,  holding  patent  void  for  want  of  useful 
novelty ;  Goshen  Sweeper  C6.  v.  Bissell  Carpet-Sweeper  Co.,  72  Fed.  75,  19 
C.  C.  A.  13,  holding  specifications  describing  mode  of  operation  are  suffi- 
cient, without  describing  the  results;  Taber  etc.  Photo.  Co.  v.  Marceau,  87 
Fed.  873,  holding  that  infnngement  is  not  determined  by  the  result  accom- 
plished; Union  Gas-Engine  Co.  v.  Doak,  88  Fed.  89,  holding  that  it  is  the 
result  attained  which  is  patentable;  Lamaon  v.  Martin,  159  Mass.  563,  569, 
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35  N.  E.  80,  83,  holding  that  the  conception  of  an  idea  does  not  constitute 
an  invention. 

Distinguished  in  Union  Paper  Collar  Co.  v.  White,  24  Fed.  Cas.  679,  where 
claim  was  not  for  an  abstract  result;  also  in  Burke  v.  Partridge,  68  N.  H. 
352. 

Patentability  of  method  of  transacting  business  apart  from  means. 
Note,  24  L.  B.  A.  (N.  S.)  665.  ^ 

Use  of  different  mechanical  method  for  producing  result  as  infringe- 
ment.   Note,  20  £.  B.  G.  688. 

Recital  in  deed  as  binding  on  stranger  to  instrument.    Note,  Ann.  Gas. 
1915A,  100. 

Miscellaneous.  Cited  in  Brett  v.  Quintard,  20  Blatchf .  321,  10  Fed.  742 ; 
Wells  V.  Hagaman,  29  Fed.  Cas.  650;  Wells  v.  Jacques,  29  Fed.  Cas.  662, 
666,  667 ;  Brett  v.  Quintard,  17  Fed.  529 ;  Craig  v.  Michigan  Lubricator  Co., 
72  Fed.  176. 

1  WalL  582-592,  17  L.  Ed.  689,  B01>BIGUE8  ▼.  UNITED  STATES. 

By  act  of  1861  the  final  decree  of  neither  the  commlBSionen  on  Galifor- 
nla  claims,  nor  tlie  District,  or  Supreme  Gourt,  is  conclnfliye  as  against  anyone 
hut  claimant  and  United  States. 

Approved  in  Hale  v.  Akers,  69  Cal.  166, 10  Pac.  388,  and  Davis  v.  Powder 
Works,  84  Cal.  620,  24  Pac.  388,  both  following  rule. 

Party  to  proceeding  for  location  of  survey  in  previously  confirmed  grant, 
though  himself  a  confirmee  of  an  adjoining  tract,  must  be  bound  by  its  result. 
Approved  in  Henshaw  v.  Bissell,  18  Wall.  269,  21  L.  Ed.  840,  and  Bissell 
V.  Henshaw,  1  Sawy.  565,  571,  581,  583,  584,  Fed.  Cas.  1447,  holding  sur- 
vey under  grant  approved  by  District  Court  is  conclusive  as  against  ad- 
verse claimants  under  floating  grants ;  Mora  v.  Nunez,  7  Sawy.  465,  10  Fed. 
641,  Treadway  v.  Semple,  28  Cal.  660,  and  Yates  v.  Smith,  38  Cal.  61,  63, 
all  holding  same;  Semple  v.  Wright,  32  Cal.  666,  668,  where  grants  over- 
lapping each  other  are  confirmed,  one  owner  becoming  party  to  proceedings 
relating  to  survey  of  the  other  is  bound  thereby. 

1  WaU.  592-604,  17  L.  Ed.  638,  POMEBOY^S  I£SSEE  ▼.  BANK  OF  INDIANA. 
Decision  of  Federal  court  in  granting  or  refusing  motion  for  new  trial  is 
not  proper  subject  of  a  bill  of  exceptions. 

Approved  in  Lake  v.  Bonynge,  232  U.  S.  715,  58  L.  Ed.  812,  34  Sup.  Ct. 
330,  following  rule;  South  Pennsylvania  Oil  Co.  v.  Latshaw,  111  Fed.  598, 
49  C.  C.  A.  478,  holding  rulings  on  motion  for  new  trial  not  reviewable; 
Van  Stone  v.  Stillwell  etc.  Mfg.  Co.,  142  U.  S.  135,  85  L.  Ed.  964,  12  Sup. 
Ct.  183,  Walton  v.  Chicago  etc.  Ry.  Co.,  56  Fed.  1008,  6  C.  C.  A.  223,  South- 
western Va.  Imp.  Co.  V.  Frari,  58  Fed.  173,  7  C.  C.  A.  149,  Prichard  v. 
Budd,  76  Fed.  716,  22  C.  C.  A.  504,  Willis  ▼.  Board  of  Commrs.,  86  Fed. 
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877,  30  C.  C.  A.  446,  Coleman  v.  Bell,  3  N.  M.  497,  4  N.M.  48,  12  Pac.  659, 
Garcia  v.  Candelaria,  9  N.  M.  375,  54  Pae.  344,  State  v.  Mackey,  12  Or.  156, 
6  Pac.  648,  and  State  v.  Foot  You,  24  Or.  71,  32  Pac.  1034.  Cited  and  prin- 
eiple  applied  in  The  Abbotsford,  98  U.  S.  445,  25  L.  Ed.  170,  holding  that 
only  rulings  upon  questions  of  law  can  be  reviewed  by  bill  of  exceptions. 

Bill  of  ezceptions  must  be  reduced  to  writing  and  sealed  by  trial  judge. 

Approved  in  Rogers  v.  Petrified  Bone  Mining  Co.,  158  Fed.  802,  86 
C.  C.  A.  59,  refusing  to  consider  denial  of  motion  for  new  trial  brought 
up  in  bill  of  exceptions;  Atlas  Ins.  Co.  v.  Allen,  2  Tenn.  Civ.  482,  allowing 
bill  of  exceptions  bringing  up  one  issue  only;  Thompson  v.  Riggs,  5  Wall. 
676,  18  L.  Ed.  706,  holding  this  rule  applicable  to  exception  from  Supreme 
Court  of  District  of  Columbia  to  Supreme  Court,  notwithstanding  act  of 
1863 ;  Aetna  Ins.  Co.  v.  Hallock,  6  Wall.  559,  18  L.  Ed.  949,  holding  order 
of  sale  under  Indiana  code  must  be  sealed ;  Stanton  v.  Embrey,  93  U.  S.  555, 
23  L.  Ed.  985,  holding  that  exception  may  be  signed  or  sealed  after  jury  re- 
tires ;  Phoenix  Ins.  Co.  v.  Lanier,  95  U.  S.  172,  24  L.  Ed.  384,  holding  that  a 
bill  of  exceptions  is  the  only  mode  by  which  rulings  can  be  rendered  a  part 
of  the  record;  Hanna  v.  Maas,  122  U.  S.  26,  SO  L.  Ed.  1118,  7  Sup.  Ct. 
1057,  affirming  judgment  where  bill  of  exceptions  was  so  framed  as  not  to 
present  any  question  of  law  in  a  form  to  be  revised;  Baltimore  etc.  R.  R. 
Co.  V.  Trustees  Presbyterian  Church,  91  U.  S.  133,  23  L.  Ed.  262,  and  United 
States  V.  Taylor,  147  U.  S.  700,  37  L.  Ed.  887,  13  Sup.  Ct.  481,  holding  that 
affidavits  appearing  in  transcript  do  not  form  part  of  the  record ;  Strain  v. 
Gourdin,  2  Woods,  382,  Fed.  Cas.  13,521,  holding  statement  by  counsel  of 
the  evidence,  not  made  a  part  of  the  bill  of  exceptions,  forms  no  part  of 
the  record;  Locke  v.  United  States,  2  Clii!.  582,  Fed.  Cas.  8442,  holding 
statement  in  minutes  of  no  avail  in  appellate  court,  unless  embodied  in  the 
bill  of  exceptions;  Duncan  v.  Atchison  etc.  R.  Co.,  72  Fed.  812,  19  C.  C.  A* 
202,  holding  that  right  of  review  is  limited  in  appellate  courts  of  United 
States  to  questions  of  law  appearing  on  the  face  of  the  record;  Gates  v. 
People,  11  Colo.  293,  17  Pac.  783,  holding  bill  of  exceptions,  unsealed,  will 
not  be  considered;  Smith  v.  People,  1  Colo.  132,  134,  following  rule;  Fry 
V.  Leslie,  87  Va.  276,  12  S.  E.  672,  holding  that,  unless  a  plea  is  put  in 
by  bill  of  exceptions,  it  is  no  part  of  the  record;  Johns  v.  Adams,  2  Wyo. 
199,  holding  stenographer's  notes  only  prima  facie  verity;  Wolf  v.  Cook, 
40  Fed.  436,  arguendo ;  Crary  v.  Barber,  1  Colo.  174,  arguendo. 

Distinguished  in  Copper  River  etc.  Ry.  Co.  v.  Reeder,  211  Fed.  285,  127 
C.  C.  A.  648,  holding  under  Code  Civ.  Proc.  Alaska,  §  220,  seal  of  judge  is 
not  necessary,  on  bill  of  exceptions;  Wilson  v.  Pauly,  72  Fed.  132,  18 
C.  C.  A.  475,  holding  exception  to  ruling  need  not  be  brought  before  appel- 
late court  by  bill  of  exceptions  if  it  fully  appears  upon  the  record  proper. 

Every  exception  taken  at  trial  may  be  inserted  i^  one  bill  of  exceptions. 
Approved  in  Nichols  v.  Board  of  Commrs.,  13  Wyo.  8,  76  Pac.  682,  where 
final  judgment  is  not  supported  by  pleadings,  it  may  be  reversed  on  record 
proper  without  any  bill  of  exceptions;  Lees  v.  United  States,  150  U.  S.  482, 
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37  L.  Ed.  1152,  14  Sup.  Ct.  165,  following  rale;  Packard  v.  Spellings,  3 
Colo.  Ill,  holding  bill  of  exceptions  may  embody  the  proceedings  in  a  cause 
had  at  different  term&;  Scaife  v.  Western  North  Carolina  Land  Co.,  87  Fed. 
311,  30  C  C.  A.  661,  stating  rules  governing  the  preparation,  settlement 
and  signing  of  bills  of  exception. 

Distinguished  in  Kipp  y.  Burton,  29  Mont.  102,  101  Am.  St.  Bep.  544, 
63  L.  R.  A.  325,  74  Pac.  87,  execution  not  under  seal  of  court  is  voidable 
only. 

Bnling  should  be  stated,  and  it  should  be  alleged  that  complaining  party 
then  and  there  excepted  to  same. 

Approved  in  American  Smelting  &  Refining  Co.  v.  Karapa,  173  Fed.  609, 
97  C.  C.  A.  517,  holding  that  it  is  indispensable  for  reyi6wing  on  appeal  to 
JP'ederal  court,  that  request  for  instruction  to  jury  should  have  been  ehal* 
ienged  by  exception ;  Potter  v.'  United  States,  122  Fed.  55,  58  C.  C.  A.  231, 
holding  rulings  on  admissibility  of  evidence  not  reviewable  unless  chal- 
lenged by  exception ;  Columbus  Const.  Co.  v.  Crane  Co.,  101  Fed.  56,  58,  41 
C.  C.  A.  189,  holding  under  rule  10  of  Circuit  Court  of  Appeals,  Seventh 
Circuit,  different  grounds  of  objection  need  not  be  enumerated  in  the  ex- 
ceptions ;  Wiilingham  v.  State,  21  Fla.  784,  holding  fact  that  exception  waa 
taken  to  ruling  should  appear  with  the  objection  in  the  bill  of  exceptions; 
Ortiz  V.  State,  30  Fla.  270,  285,  11  South.  614,  where  objection  appears  not 
to  have  been  ruled  upon  appellate  court  will  treat  it  as  having  been 
abandoned. 

,  Bill  of  ezceptlons  la  the  only  way  to  enable  complatnlng  party  to  rerlew 
rulings  of  the  court. 

Approved  in  Thompson  v.  Riggs,  5  Wall.  675,  18  L.  Ed.  706,  following 
rule;  Cassatt  v.  Mitchell  Canal  &  Coke  Co.,  150  Fed.  43, 10  L.  B.  A.  (N.  8.) 
99,  81  C.  C.  A.  80,  arguendo. 

Appellate  court,  on  agreed  statement  of  facts,  or  agreed  case,  Is  confined 
to  the  agreed  facts,  and  if  the  parties  are  at  issue  as  to  the  admiSBibUlty  or 
pompetency  of  evidence,  such  a  judgment  cannot  be  reviewed. 

Approved  in  United  States  v.  Cleage,  161  Fed.  87,  88  C.  C.  A.  249,  hold- 
ing case  submitted  to  trial  court  on  agreed  statement  of  facts  may  be  re- 
viewed on  writ  of  error. 

• 
1  WaU.  604-627,  17  L.  Ed.  619,  SPAIN  y.  HAMILTOITS  AI>MINISTRATOB. 
Any  'order,   writing   or  act  which  makes   an  appropriation   of  a   fond 
amounts  to  an  equitable  assignment  of  it,  but  to  perfect  his  title  against 
debtor  assignee  must  give  him  immediate  notice. 

Approved  in  In  re  The  Leader,  190  Fed.  627piiolding  where  notice  of  as- 
signment and  order  for  payment  of  policies  of  insurance  to  assignee  was 
given  to  agents,  who  were  not  general  agents,  checks  received  by  latter 
were  not  subject  to  order;  Third  Nat.  Bank  v.  Atlantic  City,  126  Fed.  415 
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holding  "wHere  city  contractor  made  order  requesting  controller  to  issue 
-warrant  in  favor  of  bank,  which  he  presented  to  controller,  who  indorsed 
conditional  acceptance  thereon,  and  contractor  subsequently  delivered  it 
to  bank,  which  advanced  him  money  thereon,  presentation  by  contractor 
was  not  notice  to  city  of  equitable  assignment ;  Pacific  Coast  Co.  v.  Ander- 
son, 107  Fed.  978,  47  C.  C.  A.  106,  applying  principle  in  suit  in  admiralty 
hy  agent  of  owners  who  was  empowered  by  charterers  to  collect  freights 
of  subcharterers ;  National  Bank  v.  United  Security  Life  Ins.  etc.  Co.,  17 
App.  D.  C.  124,  holding  where  power  of  attorney  delivered  to  bank  presi- 
dent by  contractor,  giving  full  power  to  collect  money,  and  notice  thereof 
is  given  treasurer  of  United  States,  equitable  assignment  is  established; 
Lambert  v.  Morgan,  110  Md.  26,  132  Am.  St.  Rep.  412,  17  Ann.  Gas.  439, 
72  Atl.  409,  holding  assignee  of  claim  who  first  gives  notice  to  debtor  ob- 
tains priority  over  other  assignees ;  Jack  v.  National  Bank,  17  Okl.  435,  89 
Pac.  221,  holding  where  there  are  two  assignees,  one  first  giving  notice  to 
debtor  has  prior  right;  Phillips'  Estate  (No.  3),  205  Pa.  St.  521,  55  Atl. 
215,  holding  where  assignee  of  chose  in  action  fails  to  give  notice  of  as- 
signment to  person  holding  assigned  fund,  subsequent  assignee  without  no- 
^Jtice  of  former  assignment  will,  on  giving  notice  of  his  assignment,  acquire 
priority;  Bowling  v.  Seattle,  22  Wash.  600,  61  Pac.  711,  holding  orders  by 
city  contractor  on  part  of  fund  from  which  contract  is  payable  constitute 
equitable  assignment,  which  is  not  invalidated  by  contractor's  subsequent 
abscondmeht ;  Laclede  Bank  v.  Schuler,  120  U.  S.  516,  SO  L.  Td.  706,  7  Sup. 
Ct.  647,  holding  check  does  not  bind  funds  in  bank  until  it  has  notice ;  In  re 
Smith,  16  Bank.  Reg.  401,  22  Fed.  Cas.  410,  holding  orders  drawn  on  the 
proceeds  of  a  note  were  assignments ;  In  re  Gillespie,  15  Fed.  735,  Methven 
V.  Staten  Island  etc.  Power  Co.,  66  Fed.  115,  13  C.  C.  A.  362,  Graham  P. 
Co.  V.  Pembroke,  124  Cat.  120,  44  L.  R.  A.  634,  56  Pac.  628,  and  Meier  v. 
Hess,  23  Or.  602,  32  Pac.  756,  all  holding  subsequent  bona  fide  assignee, 
giving  notice  to  debtor,  has  a  superior  equity  over  prior  assignee  not  giv- 
ing notice ;  Freights  of  the  Kate,  63  Fed.  716,  holding  hypothecation,  being 
equivalent  to  an  assignment,  and  made  while  mortgagor  was  in  possession, 
has  an  equity  superior  to  that  of  prior  mortgagee  not  in  possession ;  Clark 
V.  Sigua  Iron  Co.,  81  Fed.  312,  26  C.  C.  A.  423,  holding  that  contract  con- 
stituted an  equitable  assignment  of  the  claims  of  corporation  against  its 
stockholders;  Baer  v.  English,  84  Ga.  406,  20  Am.  St.  Rep.  375,  11  S.  E. 
454,  holding  bill,  payable  out  of  no  parficular  funds,  will  not,  while  un- 
accepted, operate  as  an  assignment;  Perkins  v.  Butler  Co.,  44  Neb.  116,  62 
N.  W.  310,  holding  assignment  of  unearned  money  is  valid  in  equity; 
Hawes  v.  Blackwell,  107  N.  C.  201,  22  Am.  St.  Rep.  873,  12  S.  E.  247,  hold- 
ing that  eheckholder  is  the  assignee  of  the  depositor's  debt  due  by  bank, 
but  he  has  no  lien ;  Good  Fellows  v.  Campbell,  17  R.  I.  409,  13  L.  R.  A.  605, 
22  Atl.  310,  holding  that  ratification  of  agreement  by  beneficiary,  and  her 
delivery  of  orders  for  life  insurance  moneys,  were  an  equitable  assisrnment ; 
Switzer  v.  Noffsinger,  82  Va.  521,  and  Tingle  v.  Fisher,  20  W.  Va.  505,  507, 
both  holding  like  cited  case ;  Skobis  v.  Ferge,  102  Wis.  127,  78  N.  W.  428, 
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to  make  notice  of  assignment  effective  debtor  must  feel  released  Yrom  origi- 
nal debt. 

Distingoisbed  in  Winslow  v.  Crowell,  32  Wis.  654,  wbere  assignor  was 
without  authority  to  give  assignment. 

Can  subsequent  assignees  of  accounts  and  claims  in  actions  obtain  pre- 
cedence by  first  giving  notice.    Note,  71  Am.  St.  R^.  38. 

Priority  of  successive  assignees  of  chose  in  action  as  dependent  upon 

notice  to  debtor.    Note,  17  Ann.  Cba.  442. 
Priority  rights  of  different  assignees  of  fund  in  third  person's  bands* 

Note,  66  L.  R.  A.  764,  773. 

What  constitutes  an  equitable  assignment.    Note,  10  £.  R.  0.  424. 
Priorities  of  second  assignee  first  giving  notice  of  assignment.    Notc^ 
10  £.  R.  0.  505,  506. 

* 

Complainant  in  equity  can  only  liave  relief  for  the  excess  over  the  real 
debt. 

Approved  in  Washington  Nat.  Bldg.  etc.  Assn.  v.  Fiske,  20  App.  D.  C. 
518,  holding  sums  paid  as  premiums  in  addition  to  interest  on  loan  were 
usurious  and  should  be  credited  as  payments  on  principal  debt;  Darby  v> 
Boatman's  Say.  Inst.,  1  Dill.  160,  Fed.  Cas.  3571,  holding  borrower  could 
only  recover  the  excess  over  legal  interest;  Yardley  v.  New  York  Guaranty 
etc.  Co.,  1  FUpp.  558,  Fed.  Cas.  18,125,  holding  that  equity  will  grant 
affirmative  relief  against  a  usurious  contract  only  upon  condition  that 
plaintiff  pay  defendant  the  amount  advanced;  Norman  v.  Peper,  24  Fed. 
404,  refusing  to  enjoin  foreclosure  of  mortgage  given  to  secure  usurious 
contract,  for  amount  of  debt  and  legal  interest;  Farmers'  &  Mer.  Bank  v. 
Farwell,  58  Fed.  638,  7  C.  C.  A.  391,  holding  assignees  not  estopped  to  claim 
the  money  because  of  their  failure  to  give  notice. 

Wbere  tbe  payment  of  anytliing  additional  depends  npon  a  contingency,, 
tlie  loan  is  not  turarions. 

Approved  in  Bedford  v.  Eastern  Bldg.  &  Loan  Assn.  of  Syracuse,  181 
U.  S.  242,  45  L.  Ed.  844,  21  Sup.  Ct.  602,  applying  principle  to  building 
association's  loan  secured  by  real  estate  mortgage  and  pledge  of  stock; 
Union  Mtg.  etc.  Co.  v.  Hagood,  98  Fed.  780,  holding  statute  forfeiting  in- 
terest on  contract  in  case  of  usury  but  not  making  contract  void  does  not 
affect  provision  for  attorney's  fees  in  case  of  suit;  Whelpley  v.  Ross,  25 
App.  D.  C.  218,  holding  where  borrowing  stockholder  of  association  has 
pi^id  premiums  on  and  in  addition  to  interest  on  loan,  he  is  not  entitled  to 
recover  overpayments;  Tayloe  v.  Buzard,  114  Mo.  App.  625,  90  S.  W.  126, 
where  on  sale  of  piano  vendee  gave  note  for  three  hundred  dollars  with 
highest  legal  interest,  payable  in  monthly  installments  of  ten  dollars,  and 
providing  that  if  payments  did  not  exceed  three  dollars  monthly  they 
should  be  applied  as  rent  and  rights  of  purchaser  to  piano  forfeited,  con- 
tract not  usurious;  Eastern  Building  etc.  Assn.  v.  Tonkinson,  76  Neb.  476,. 
107  N.  W.  764,  holding  loan  of  foreign  building  and  loan  association  not 
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turarions ;  Armi jo  v.  Henry,  14  N.  M.  192,  25  L.  B.  A.  (N.  S.)  275,  89  Pae. 
308,  holding  note  not  usurious  as  agreement  on  whicb  it  was  founded  lacked 
intent  to  exact  anything  more  than  legal  interest ;  Best  v.  British  Am.  Mtg. 
Co.,  133  N.  C.  23,  45  S.  E.  344,  holding  where  action  is  brought  to  restrain 
foreclosure  sale  on  account  of  alleged  usury,  and  it  is  removed  to  Federal 
eourt,  and  amount  in  controversy  is  adjudicated,  judgment  therein  is  bar 
to  subsequent  action  by  mortgagor  for  alleged  usury  in  mortgage;  Amer- 
ican Freehold  Land  Mtg.  Co.  v.  Whaley,  63  Fed.  749,  and  Glover  v.  Equi- 
table Mtg.  Co.,  87  Fed.  520,  31  C.  C.  A.  105,  both  holding  covenant  for 
attorney's  fees,  being  contingent,  does  not  render  contract  usurious;  Best 
T.  British  &  A.  Mtg.  Co.,  79  Fed.  404,  holding  loan  not  made  usurious  by 
stipulation  for  commissioner's  fees;  Reeve  v.  Ladies'  Building  Assn.,  56 
Ark.  338,  18  L.  R.  A.  135,  19  S.  W.  918,  holding  loan  by  building  associa- 
tion not  usurious,  because  the  rate  of  interest  is  contingent;  Goodrich  v. 
Rogers,  101  111.  530,  where  lender  to  receive  a  share  of  the  profits,  subject 
to  losses,  transaction  is  not  usurious;  American  Homestead  Co.  v.  Linigan, 
46  La.  Ann.  1129,  15  South.  373,  and  Truby  v.  Mosgrove,  118  Pa.  St.  93, 
4  Am.  St  Rep.  576,  ll  Atl.  807,  both  following  rule ;  Stein  v.  Swensen,  44 
Minn.  221,  46  N.  W.  361,  holding  contract  not  avoided  by  contemporaneous 
agreement  for  extension  at  illegal  interest  at  option  of  borrower. 

Distinguished  in  Manship  v.  New  South  Bldg.  etc.  Assn.,  110  Fed.  862, 
holding  charging  of  fixed  premium  by  building  association  from  borrowing 
members  does  not  make  loan  usurious;  Browne  v.  Vredenburgh,  43  N.  Y. 
198,  when  lender  stipulates  for  a  contingent  benefit  beyond  the  legal  rate, 
and  can  in  any  event  demand  principal  and  legal  interest,  the  contract  is 
usurious.  « 

Miscellaneous.    Cited  in  Oelrichs  v,  Spain,  15  Wall.  226,  21  L.  Ed.  44. 

1  WaU.  027-637,  17  L.  Ed.  693,  GRAY  y.  BBiaNARDELIiO. 

Decree  directing  commissicBers  to  sell  certain  property  after  having  re- 
ported certain  accounts,  and  they  had  been  passed  on  by  the  courts,  is  inter- 
locutory, and  sale  prior  to  such  action  by  the  court  does  not  protect  purchasers 
in  case  of  reversal. 

Approved  in  Blackburn  y.  Selma  R.  Co.,  3  Fed.  699,  holding  sale  of  per- 
sonalty under  a  decree  of  foreclosure  may  be  set  aside  before  confirmed; 
State  Bank  v.  Green,  10  Neb.  134,  4  N.  W.  943,  holding  purchaser  of  real 
property,  sold  under  execution,  where  stay  bond  has  been  filed,  acquires 
no  right  as  against  the  owner. 

Distinguished  in  Moore  v.  Jeffers,  53  Iowa,  208,  4  N.  W.  1089,  holding 
sale  of  land  under  decree  of  Federal  court  authorizing  a  sale  without  pro- 
viding for  redemption  in  accordance  with  State  statutes  cannot  be  collater- 
ally attacked. 

Althougb  judgment  may  be  reversed,  all  rights  acquired  at  Judicial  sale, 
-while  Judgment  was  in  force,  will  be  protected,  provided  court  had  Jurisdiction. 
Approved  in  The  John  Twohy,  Jr.,  189  Fed.  968,  holding  vessel  sold  un- 
der libel  in  rem  could  not  be  recovered^  even  though  appellate  court  do- 
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creed  lower  court  had  no  authority  to  decree  sale;  Prince  v.  Mottman,  84 
Wash.  299,  146  Pac.  846,  refusing  to  set  aside  sale  made  by  referee  under 
partition  proceedings  where  court  had  jurisdiction  and  purchasers  had 
bought  in  good  faith ;  Hansford  v.  Tate,  61  W.  Va.  219,  56  S.  E.  377,  hold- 
ing mere  voidable  defects  in  service  of  process  will  not  warrant  setting 
aside  of  judicial  sale ;  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  641,  17  L.  £d. 
'898,  quaere,  whether  piarshal's  sale  is  valid  in  any  case,  unless  supported 
by  a  judicial  order  previously  made;  Davis  v.  Gaines,  104  Ui  S.  391,  26 
L.  Ed.  759,  holding  judicial  sale  not  affected  by  subsequent  probate  of  a 
later  will ;  Lake  Erie  etc.  R.  R.  Co.  v.  Smith,  61  Fed.  887,  holding  decision 
of  State  court  as  to  damages  conclusive  on  Federal  courts;  South  Fork 
Canal  Co.  v.  Gordon,  2  Abb.  (U.  S.)  487,  Fed.  Cas.  13,189,  Galpin  v.  Page, 
1  Sawy.  318,  Fed.  Cas.  5205,  and  Ryan  v.  Staples,  76  Fed.  729,  23  C.  C.  A. 
541,  all  holding  that  purchaser  acquired  a  title  which  could  not  be  divested 
by  reversal  of  judgment;  as  also  in  Garvin  v.  Watkins,  29  Fla.  165,  10 
South.  821,  Wadhams  v.  Gay,  73  111.  422,  McAusland  v.  Pundt,  1  Neb.  243, 
93  Am.  Dec.  S65,  Sutton  v.  Schonwald,  86  N.  C.  203,  41  Am.  Bep.  456,  and 
England  v.  Gamer,  90  N.  C.  200,  all  holding  likewise;  Rector  v.  Fitzgerald^ 
59  Fed.  810,  8  C.  C.  A.  277,  holding  purchaser's  title  not  affected  by  decree 
rendered  on  a  bill  of  review  subsequently  filed;  Grape  Creek  Coal  Co.  v. 
Farmers'  etc.  Co.,  63  Fed.  896,  12  C.  C.  A.  350,  holding  fact  that  sale  has 
been  made  should  not  prevent  reversal  of  decree ;  Foster  v.  Moody,  51  Ala. 
478,  holding  title  of  purchaser  under  execution  issued  during  provisional 
government  upon  judgment  rendered  during  Civil  War  will  be  protected; 
Thompson  v.  Reasoner,  122  Ind.  456,  7  L.  R.  A.  496,  24  N.  E.  224,  holding 
appellant  couU*not  recover  for  injury  to  land  by  construction  of  ditch 
pending  appeal ;  Boos  v.  Morgan,  140  Ind.  207,  39  N.  £.  919,  holding  that 
reversal  of  original  judgment  on  appeal  can  have  no  bearing  on  enforce- 
ment of  subsequent  judgment;  Succession  of  Hebrard,  18  La.  Ann.  494, 
holding  purchaser  at  judicial  sale  is  not  bound  to  look  further  back  than 
the  order  of  the  court ;  Zirkle  v.  McCue,  26  Gratt.  527,  and  Hull  v.  Hull, 
26  W.  Va.  30,  both  holding,  where  court  in  partition  suit  sells  inheritance 
of  infant,  he  may  make  a  defense  at  any  time  within  six  months  after 
reaching  majority;  Camden  v.  Haymond,  9  W.  Va.  690,  and  Hughes  v. 
Hamilton,  19  W.  Va.  397,  both  holding  debtor  cannot  have  decree  confirm- 
ing sale  reversed  for  errors  in  decree  ordering  sale ;  Martin  v.  Victor  Mill 
&  Min.  Co.,  19  Nev.  198,  9  Pac.  336,  arguendo. 

Distinguished  in  Dunfee  v.  Childs,  45  W.  Va.  165,  30  S.  E.  106,  holding 
that  if  decree  confirming  sale  be  reversed  purchaser's  title  falls. 

Restitution  of  property  upon  reversal  of  judgment.    Note,  28  Am.  Dec, 
871. 

Caveat  emptor  as  applied  to  judicial  sales.    Note,  26  Am.  Rep.  89. 

Purchaser  at  judicial  sale  as  bona  fide  purchaser.    Note,  21  L.  B.  A* 
40,  68. 
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Ntanc  pro  tunc  order  1b  always  admlasible,  when  delay  has  arisen  jfrom  tbe 
act  of  the  court. 

Approved  in  Cuebas  Y  Arredondo  v.  Cuebas  Y  Arredondo,  223  U.  S.  390, 
56  L.  EcL  481,  32  Sup.  Ct.  277,  holding  as  there  was  no  claim  that  final  de- 
cree had  .ever  been  directed  and  omitted  from  entry,  there  was  no  authority 
for  decree  nunc  pro  tunc ;  In  re  Wolff,  100  Fed.  431,  holding  where  bank- 
rupt filed  application  for  discharge  sixteen  months  after  adjudication  and 
afterward  presented  verified  petition  setting  forth  reasons  for  delay  and 
praying  leave  to  file  application  nunc  pro  tunc,  petition  must  be  denied; 
Brickley  v.  Westphal,  134  Iowa,  274,  111  N.  W.  832,  holding  as  there  was 
no  record  of  voters  having  signed  petition,  town  board  had  no  authority 
to  correct  record  so  as  to  make  finding  legalizing  sale  of  liquor  in  town; 
Chester  v.  Graves,  159  Ky.  249,  Ann.  Gas.  1915D,  678,  166  S.  W.  1000, 
holding  entry  of  judgment  nunc  pro  tunc  proper  where  there  is  evidence  of 
one  pronounced  but  not  entered,  and  of  its  terms;  Mitchell  v.  Overman, 
103  U.  S.  66,  26  L.  Ed.  371,  holding  decree  cannot  be  impeached  by  defend- 
ants because  rendered  subsequent  to  complainant's  death,  where  hearing 
was  continued  by  order  of  curia  advisare  vult ;  In  re  Drisco,  14  Bank.  Reg. 
551,  7  Fed.  Cas.  1092,  holding  that  bankrupt  court  may  make  order  of  dis- 
charge nunc  pro  tunc  if  rights  of  third  parties  will  not  be  prejudiced;  Ex 
parte  Buskirk,  72  Fed.  21,  18  C.  C.  A.  410,  holding  courts  cannot  modify 
orders  or  make  an  order  intended,  especially  in  criminal  proceedings; 
People  V.  County  Court,  9  Colo.  App.  47,  47  Pac.  471,  holding  clerical  errors 
in  judgment  may  be  corrected  at  a  subsequent  term;  Ferris  v.  Com.  Nat. 
Bank,  158  111.  239,  41  N.  E.  1119,  holding,  when  judge  neglected  to  sign 
bill  of  exceptions  within  limited  time,  it  may  be  signed  nunc  pro  tunc; 
Doughty  V.  Meek,  105  Iowa,  18,  67  Am.  St.  Bep.  288,  74  N.  W.  744,  hold- 
ing that  filing  with  clerk  statement  of  confession  of  judgment  will  author- 
ize the  subsequent  entry  of  judgment  nunc  pro  tunc;  Newbury  v.  Lumber 
Mfg.  Co.,  106  Iowa,  153,  76  N.  W.  518,  holding  that  they  could  not  make 
an  order  nune  pro  tune  that  abstract  filed  after  expiration  of  prescribed 
time  be  considered  as  filed  in  time;  Blaisdell  v.  Harris,  52  N.  H.  195,  and 
Estate  of  Jarrett,  42  Ohio  St.  201,  where  defendant  died,  plaintiff  was 
given  judgment  as  of  the  term  when  verdict  was  rendered;  Boody  v.  Wat- 
son, 64  N.  H.  193,  holding  tax  could  be  assessed  in  judgment  rendered  not 
as  of  previous  term;  Ruckman  v.  Decker,  27  N.  J.  Eq.  246,  where  new  de- 
cree was  drawn  by  chancellor,  signed  by  his  successor  and  then  filed,  it 
would  be  proper,  provided  an  order  nunc  pro  tunc  had  been  made ;  Todd  v. 
Todd,  7  S.  D.  178,  63  N.  W.  779,  holding  judgment  dismissing  the  action 
was  inoperative  when  made,  but  took  effect  upon  entry  of  the  nunc  pro  tunc 
order. 

Distinguished  in  Cook  v.  Circuit  Judge,  70  Mich.  101,  37  N.  W.  909,  hold- 
ing purchaser  at  execution  sale  takes  title  subject  to  right  of  defendant  to 
defeat  it  by  taking  a  new  trial  within  statutory  three  years;  Kessel  v. 
Zeiser,  102  N.  Y.  119,  56  Am.  Bep.  771,  6  N.  E.  575,  holding  person  ejected 
from  office  by  judgment  may,  after  reinstatement,  recover  of  usurper  the 
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salary  he  received ;  Harle  v.  Langdon's  Heirs,  60  Tex.  562,  holding  rule  not 
applicable  to  voluntary  purchases  from  a  party  to  suit;  Turk  v.  Skiles,  38 
W.  Va.  408,  18  S.  E.  562,  holding  purchaser  at  judicial  sale  not  protected 
upon  reversal,  where  essential  parties  are  absent  from  the  case ;  Phelps  ▼. 
Eliot,  35  Fed.  460,  holding  that  purchaser  with  knowledge  of  appeal  pend- 
ing without  a  supersedeas  takes  subject  to  its  outcome. 

Nunc  pro  tunc  entry  of  judgments.    Note,  4  Am.  St.  Rep.  881. 
Entry  of  judgment  nunc  pro  tunc.    Note,  20  L.  R.  A.  144. 


Miscellaneous^    Miscited  in  Ferguson  v.  Tobey,  1  Wash.  Ter.  277, 
seems  to  be  the  case  in  Ruggles  v.  First  Nat.  Bank,  43  Mich.  197|  5  N.  W. 
26L 

1  WalL  637-644,  17  L.  Ed.  601,  BEAVER  T.  TAYLOR. 

Void  deed  taken  in  good  faith  is  a  snfflcient  color  of  titla. 

Approved  in  Schrimpscher  v.  Stockton,  183  U.  S.  298,  46  L.  Ed.  806,  22 
Sup.  Ct.  Ill,  holding  deed  valid  on  its  face  executed  by  Indian  patentee 
under  Wyandotte  treaty  constitutes  color  of  title;  Bartlett  v.  Ambrose,  78 
Fed.  843,  24  C.  C.  A.  397,  holding  tax  deed,  though  void,  if  not  showing 
invalidity  on  its  face,  is  a  sufficient  color  of  title ;  Hoge  v.  Magnes,  85  Fed. 
357,  29  C.  C.  A.  564,  holding  tax  deed,  though  reciting  an  irregularity,  con- 
stitutes color  of  title;  De  Foresta  v.  Gast,  20  Colo.  310,  38  Pac.  245,  hold- 
ing tax  deed  gives  color  of  title,  though  lawyer  could  discover  defects  fatal 
to  its  validity. 

Fraudulent  deed  as  color  of  title.    Note,  Ann.  Oaa.  1915D,  187. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statate, 
in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1808. 

Facts  wmch  so  illustrate  and  cliaracterize  the  principal  fact  as  to  con- 
stltnte  the  whole  <me  transaction  and  render  the  latter  necessary  to  ezUUt  the 
former  in  its  true  light  are  the  res  gestae. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  816,  817,  73  C.  C,  A. 
285,  applying  rule  on  trial  of  defendants  jointly  indicted  for  defraudini^ 
government  of  liquor  revenue  licenses;  Guild  v.  Pringle,  130  Fed.  423,  64 
C.  C.  A.  621,  declaration  by  man  who  had  fallen  into  trench  at  night  that 
thcro  was  no  light,  made  ten  minutes  after  fall,  in  answer  to  direct  ques- 
tion, is  no  part  of  res  gestae;  Washington  Ry.  ft  Electric  Co.  v.  Wright, 
38  App.  D.  C.  271,  holding  statements  made  by  person  lying  on'  ground 
from  being  thrown  from  car  as  to  cause  of  accident  admissible  as  part  of 
res  gestae;  Seals  v.  Seals,  165  N.  C.  413,  Ann.  Gas.  1915D,  134,  81  S.  E. 
614,  holding  son  may  testify  as  to  conversations  of  his  father,  now  de- 
ceased, had  with  his  brother  as  to  disposition  of  farm  after  his  death; 
Johnston  v.  Spoonheim,  19  N.  D.  184,  41  L.  R.  A.  (N.  S.)  1,  123  N.  W.  832, 
holding  statements  made  by  grantor  in  deed  from  father  to  son  to  notary 
at  time  of  execution,  as  to  consideratioUi  not  admissible;  City  of  Austia 
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7.  Nucholfl,  42  Tez.  Civ.  15,  94  S.  W.  341;  holding  statements  made  by  de-{ 
fendant's  agent  to  plaintiff  as  to  defective  condition  of  electric  wires  from 
which  plaintiff  received  injuries  admissible;  Travelers'  Ins.  Co.  v,  Mosley* 
8  Wall.  408,  19  L.  Ed.  441,  holding  res  gestae  are  statements  made  con-, 
temporaneonsly  with  his  injury,  and  those  relating  to  the  consequences* 
while  they  subsisted;  Carr  v.  State,  43  Ark.  103,  holding  that  res  gestae 
are  the  surrounding  facts  of  a  transaction  explanatory  of  or  showing  mo- 
tive for  act;  Zellcrbach  v.  Allenberg,  99  Cal.  73,  33  Pac.  791,  admitting 
letters  between  defendants  at  time  of  transaction  in  rebuttal  of  conspiracy ; 
Fleming  v.  Yost,  137  Ind.  101,  36  N.  E.  707,  admitting  book  entries  made, 
at  time  of  payment  as  part  of  the  res  gestae ;  Chicago  &  E.  Ry.  Co.  v.  Cum-"^ 
mings,  24  Ind.  App.  192,  53  N.  E.  1032,  holding  statement  made  by  wife' 
at  time  of  accident  at  her  home,  some  distance  from  the  scene,  inadmissible 
as  part  of- res  gestae;  McLeod  v.  Ginther's  Admr.,  80  Ky.  404,  admitting 
declarations  of  engineer  at  time  of  collision;  State  v.  Thomas,  68  Mo.  613, 
holding  occurrences  not  near  enough  to  homicide  in  point  of  time  to  con- 
stitute a  part  of  the  res  gestae;  Learned  v.  Tillotson,  97  N.  Y.  9,  49  Axn. 
R^.  509,  holding  that  omission  to  answer  a  letter  written  after  the  trans- 
action by  other  party  thereto  may  not  be  taken  as  an  admission  of  its 
truth ;  Kennedy  v.  Upshaw,  66  Tex.  461,  1  S.  W.  311,  admitting  statement 
made  by  decedent  to  his  physician  in  regard  to  his  physical  condition ;  Cox 
V.  State,  8  Tex.  App.  296,  holding  deceased's  statement  to  his  mother  almost 
contemporaneously  with  the  crime  was  res  gestae;  Johnson  v.  State,  30 
Tex.  App.  421,  28  Am,  St.  R^.  932,  17  S.  W.  1070,  admitting  declaration 
of  injured  person  as  res  gestae;  Ellis  v.  Dempsey,  4  W.  Va.  128,  admitting 
proof  of  declarations  of  party  about  to  start  to  commit  the  trespass  as  to 
his  purpose  and  capacity. 

Res  gestae.    Note,  95  Am.  Dec.  59. 

Declarations  as  part  of  res  gestae.    Note,  19  L.  R.  A.  735. 

In  proving  payment  of  taxes  "by  claimant  by  adverse  possession,  undated 
tax  receipts,  dated  letters  and  entries  in  account-books  of  claimant,  held  ad« 
miflsible,  the  two  latter  as  part  of  xes  gestae. 

Approved  in  Schauble  v.  Schulz,  137  Fed.  394,  69  C.  C.  A.  581,  under 
Rev.  Codes  N.  D.  1899,  §  3491a,  providing  for  establishment  of  title  by 
adverse  possession  of  ten  years  and  payment  of  all  taxes,  period  begins  to 
run  with  adverse  possession  and  not  on  date  of  first  tax  payment. 

Admissibility  in  evidence  of  books  of  account.    Note,  138  Am*  St.  Rep. 

473. 
What  provable  by  books  of  account.    Note,  52  L.  R.  A.  717. 

Instructions  to  jury  upon  abstract  propositions  are  error  if  they  have  mis- 
led the  jury. 

Approved  in  Merchants'  Mut.  Ins.  Co.  v.  Baring,  20  Wall.  162,  22  L.  £d. 
262,  and  Healy  v.  People,  163  111.  384,  45  N.  E.  234,  both  holding  it  error 
1o  leave  a  question  to  jury  in  respect  to  which  there  was  no  evidence. 
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Distinguished  in  Travelers'  Ins.  Co.  v.  Rodey,  3  N.  M.  391,  9  Pac.  350, 
holding  that  erroneous  instructions  will  not  cause  a  reversal  if  verdict  is 
Clearly  right  on  the  evidence. 

Proper  subjects  of  instructions  and  to  what  extent  judge  may  oom- 
ment  upon  evidence.    Note,  72  Abl  Dec.  541. 

Miscellaneous.    Miscited  in  Baltimore  etc.  R.  R.  Co.  v.  Mackey,  157  U.  8. 
92,  S9  L.  Ed.  631,  15  Sup.  Ct.  497. 

1  WaU.  644-654,  17  L.  2d.  714,  B0GEB8  v.  THE  MABSHAL. 

Where  plaintiff's  attorney's  conduct  was  such  as  to  mislead  deputy  mar- 
shal into  the  belief  that  he  wished  the  name  of  a  surety  on  a  replevin  bond 
stricken  off,  the  marshal  is  not  liable  to  plaintiff  for  damages  aiialng  ftom  tbe 
consequent  release  of  the  remaining  surety. 

Approved  in  Christy  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  233  Fed.  257,  up- 
holding validity  of  stipulation  by  county  attorney  admitting  facts,  though 
upon  them  court  decided  against  county;  Chandler  v.  Rutherford,  2  Ind. 
Ter.  393,  51  S.  W.  986,  holding  United  States  marshal  and  his  sureties  not 
liable  for  acts  of  deputies  where  they,  without  authority  or  knowledge  of 
marshal  and  without  writ,  in  search  for  horse  thief,  shot  innocent  person; 
Wilkesbarre  v.  Rockafellow,  171  Pa.  St.  188,  50  Am.  St.  Rep.  797,  30 
L.  B.  A.  395,  33  Atl.  270,  holding  sureties  not  responsible  for  loss  resulting* 
from  departure  of  ordinary  course  of  of&cial  action  at  instance  of  party  to 
whom  bond  was  given. 

Where  a  series  of  propositions  is  embodied  in  instructions,  and  the  instruc- 
tions are  excepted  to  in  a  mass,  if  any  one  of  them  be  correct,  the  objectioa 
must  be  overruled. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimcr,  220  Fed.  406, 
applying  rule  where  general- exception  was  taken  to  findings  of  fact  made 
by  referee  and  adopted  by  court;  Langdon  v.  Evans,  3  Mackey  (D.  C),  17, 
refusing  to  consider  objection  to  charge  made  by  inclosing  almost  two 
pages  in  brackets ;  Harvey  v.  Tyler,  2  Wall.  338, 17  L.  Ed.  872,  oourt  repre- 
hending severely  the  practice  of  counsel  in  excepting  to  instructions  as  a 
whole ;  Beaver  v.  Taylor,  93  U.  S.  54,  23  L.  Ed.  798,  Price  v.  Pankhurst,  53 
Fed.  313,  3  C.  C.  A.  551,  and  St.  Louis  etc.  Ry.  Co.  v.  Spencer,  71  Fed.  95, 
18  C.  C.  A.  114,  Murphy  v.  Lemay,  32  Ark.  224,  Ohio  etc.  Ry.  Co.  v.  Mc- 
Cartney, 121  Ind.  387,  23  N.  E.  259,  Harriman  v.  Sanger,  67  Me.  445,  Pitts- 
burg Ft.  W.  &  C.  Ry.  Co.  V.  Probst,  30  Ohio  St.  106,  Murray  v.  Murray, 
6  Or.  23,  Indianapolis  etc.  R.  R.  Co.  v.  Horst,  93  U.  S.  295,  28  L.  Ed.  899, 
Bogk  V.  Gassert,  149  U.  S.  26,  87  L.  Ed.  635,  13  Sup.  Ct.  741,  and  Newport 
News  etc.  Co.  v.  Pace,  158  U.  S.  37,  39  L.  Ed.  888,  15  Sup.  Ct.  744,  all  fol- 
lowing  rule;  Boogher  v.  New  York  Life  Ins.  Co.,  103  U.  S.  98,  26  L.  Ed.^ 
312,  holding  same  as  to  general  exception  to  report  of  referee;  Mourlor  ▼. 
American  Life  Ins.  Co.,  Ill  U.  S.  338,  28  L.  Ed.  448,  4  Sup.  Ct.  467,  refus- 
ing to  reverse  upon  general  exception  to  refusal  of  court  to  grant  a  series 
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of  instructions^  one  which  was  proper;  Jones  v.  East  Tennessee  etc.  By. 
Co.,  157  U.  S.  683,  S9  L.  Ed.  858,  15  Sup.  Ct.  719,  holding  exception  insuffi- 
cient; Stockwell  v.  United  States,  3  Cliff.  299,  Fed.  Cas.  13,466,  holding 
that  objection  to  the  admission  of  evidence  was  not  sufficiently  explicit. 

Nice  cilticlsm  of  words  will  not  be  indulged  when  the  meaning  of  the 
iBatmction  is  plain  and  obvious,  and  cannot  mislead  the  Jury. 

Approved  in  Sweet  v.  Chicago  etc.  Ry.  Co.,  157  Wis.  408, 147  N.  W.  1057, 
holding  ''protection"  lost  by  death  of  husband  will  be  deemed  to  mean  pecuni- 
ary protection ;  Tweed's  Case,  16  Wall.  516,  21  L.  Ed.  392,  holding  that  in- 
structions should  receive  a  reasonable  interpretation;  Baltimore  etc.  R.  B. 
Co.  V.  Mackey,  157  U.  S.  86,  39  L.  Ed.  629,  15  Sup.  Ct.  495,  if  charge  as  a 
whole  does  not  work  injustice,  the  use  of  ambiguous  expressions  will  not 
be  cause  for  a  new  trial. 

1  Wall.  665-^7,  17  L.  Ed.  673,  BLOSSOM  v.  MILWAUSSE  ETC.  B.  E.  OO. 

Purchaser  or  bidder  at  a  master's  sale  subjects  himself  quoad  hoc  to  juris- 
diction of  court,  and  becomes  a  party  to  the  extent  that  he  can  appeal  from 
any  subsequent  order  of  the  court  affecting  his  interest. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  112,  48  L.  Ed.  639, 
24  Sup.  Ct.  399,  Federal  court  which  has  decreed  foreclosure  sale  may  en- 
tertain supplemental  bill  in  original  suit  by  purchaser  to  enjoin  sale  of 
property  to  satisfy  judgments  of  State  court  in  suits  against  mortgagor 
to  which  he  was  not  party;  Stokes  v.  Williams,  226  Fed.  152,  holding  final 
act  of  court  with  respect  to  sale  of  property  was  embodied  in  decree  of 
sale,  and  for  relief  against  sale  resort  can  only  be  had  to  appeal  from  that 
decree;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  180,  holding  court  hav- 
ing jurisdiction  of  court  by  railroad  to  enjoin  enforcement  of  rates  may, 
on  refusing  injunction,  retain  case  so  as  to  determine  rights  of  various 
shippers  to  their  rebates,  and  may  enjoin  individual  suits  brought  by  them ; 
In  re  Williams,  197  Fed.  3,  116  C.  C.  A.  523,  holding  bidder  at  sale  whose 
bid  was  declined  and  lower  bid  accepted,  and  who  was  required  as  condi- 
tion of  reopening  sale  to  make  higher  bid,  has  right  to  except  and  have  it 
reviewed ;  Lang  v.  Choctaw  etc.  R.  Co.,  160  Fed.  361,  87  C.  C.  A.  307,  hold- 
ing Federal  court  could,  in  foreclosure  suit,  reserve  to  itself  by  its  decree 
exclusive  jurisdiction  to  determine  what  claims  were  prior  to  lien  of  mort- 
gage and  should  be  paid  by  purchaser ;  Perry  v.  Tacoma  Mill  Co.,  162  Fed. 
120,  81  C.  C.  A.  333,  and  Egan  v.  Chicago  Great  Western  Ry.  Co.,  163  Fed. 
349,  both  upholding  summary  judgment  rendered  against  surety  on  super- 
sedeas bond;  Empire  State  etc.  Co.  v.  Hanley,  136  Fed.  104,  69  C.  C.  A. 
87,  where,  after  affirmance,  appellee  filed  in  trial  court  motion  to  proceed 
containing  notice  to  sureties  on  supersedeas  bond  that  he  would  apply  for 
smnmary  decree  on  bond,  summary  judgment  authorized;  McNamee  v. 
Kelley,  4  Alaska,  46,  holding  surety  defendants  on  supersedeas  bond  be- 
came parties,  and  having  been  defeated,  were  subject  to  entry  of  summary 
judgment  against  them  on  bond;  Arnold  v.  Carter,  19  App.  D.  C.  265,  hdld*- 
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ing  where  trustee  in  partition  suit  becomes  liable  by  any  decree  therein, 
he  becomes  party,  and  is  entitled  to  appeal ;  Wilson  v.  Meyer,  23  Utah,  534, 
65  Pac.  489,  holding  one  depositing  certified  check  required  of  bidders  at 
probate  sales  and  submitting  highest  bid  and  filing  petition  for  confirma- 
tion of  sale  to  him  may  appeal  from  order  refusing  to  confirm  sale ;  Kalb- 
Gilbert  Lumber  Co.  v.  Cram,  57  Wash.  554,  107  Pac.  382,  holding  that 
appellants,  by  offering  themselves  as  sureties,  became  parties  to  action  and 
personal  judgment  could  be  rendered  against  them;  dissenting  opinion  in 
Thompson  v.  Rospigliosi,  162  N.  C.  162,  77  S.  E.  119,  majority  holding  that 
court  did  not  abuse  its  discretion  in  refusing  to  set  aside  decree  of  con- 
firmation and  order  resale;  Childers  v.  Loudin,  51  W.  Va.  563,  42  S.  £. 
639,  arguendo ;  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  63l,  17  L.  Ed.  895, 
holding  bill  to  construe  decree  of  Federal  court  may  be  entertained  by  such 
court  though  parties  would  not,  from  want  of  proper  citizenship,  be  en- 
titled to  proceed  by  original  bill  in  a  Federal  court  (see  dissenting  opinion,, 
p.  643,  17  L.  Ed.  899),  Hinckley  v.  Oilman  etc.  R.  R.  Co.,  94  U.  S.  468,  24 
L.  Ed.  166,  holding  receiver  could  appeal  from  decree  affecting  his  ac- 
counts ;  Hovey  v.  McDonald,  109  U.  S.  155,  27  L.  Ed.  890,  3  Sup.  Ct.  139, 
holding  that  appeal  could  be  taken  against  receiver  not  a  party  to  suit; 
Williams  v.  Morgan,  111  U.  S.  699,  28  L.  Ed.  565,  4  Sup.  Ct.  646,  deciding 
that  holder  of  bonds  secured  by  mortgage  under  foreclosure  can  contest 
trustee's  compensation  and  appeal  from  an  adverse  decision;  Camden  v» 
Mayhew,  129  U.  S.  85,  32  L.  Ed.  611,  9  Sup.  Ct.  249,  holding  purchaser  at 
sale  under  decree  of  court  may  be  compelled  to  make  his  bid  good;  Farm- 
ers' Loan  &  Trust  Co.,  Petitioner,  129  U.  S.  213,  32  L.  Ed.  667,  9  Sup.  Ct. 
266,  holding  order  that  receiver  of  mortgaged  property  may  borrow  money 
and  issue  certificates  therefor  to  be  a  first  lien  upon  it,  made  after  final 
decree^ of  foreclosure  and  appeal,  is  a  final  decree;  Kneeland  v.  American. 
Loan  Co.,  136  U.  S.  93,  34  L.  Ed.  381,  10  Sup.  Ct.  951,  Tennessee  v.  Quin- 
ard,  80  Fed.  835,  26  C.  C.  A.  165,  Magann  v.  Segal,  92  Fed.  254,  Pennsyl- 
vania Mut.  Life  Ins.  Co.  v.  Theatre  Bldg.  Co.,  51  Neb.  665,  71  N.  W.  281^ 
following  rule ;  Wheaton  v.  United  States,  8  Blatchf .  475,  Fed.  Cas.  17,487^ 
holding  that  decree  distributing  informer's  share  in  a  forfeiture  may  b» 
reviewed,  and  claimants  can  ask  for  same;  Terbell  v.  Lee,  40  Fed.  43, 
where  relief  can  be  obtained  by  a  summary  application,  an  original  suit 
to  set  aside  sale  should  only  be  sanctioned  in  el:ceptional  cases;  Gordon  v» 
Third  Nat.  Bank,  56  Fed.  793,  796,  6  C.  C.  A.  125,  holding,  under  statutes, 
that  summary  judgment  on  motion  may  be  entered  against  sureties  on  a 
supersedeas  bond,  on  the  affirmation  of  the  judgment,  and  filing  of  man- 
date ;  Andrews  v.  National  F.  &  Pipe  Works,  73  Fed.  518, 19  C.  C.  A.  548, 
holding  decree  to  be  final;  McClaskey  v.  Barr,  79  Fed.  417,  holding  that 
surety  by^executing  the  cost  bond  became  a  party  to  the  suit,  and  consented 
to  the  summary  method  of  enforcing  his  liability;  Chamberlain  v.  Lamed, 
32  N.  J.  Eq.  298,  holding  order  of  chancellor  setting  aside  sale  to  be  appeal- 
able ;  Reese  v.  Copeland,  6  Lea,  193,  holding  biddings  were  properly  opened 
over  the  objection  of  the  purchaser;  Kable  v.  Mitchell^  9  W.  y%.  507,  hold- 
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ing  that  porcliaaers  are  entitled  to  a  hearing  as  to  whether  sale  shall  be 
set  aside;  Haymond  v.  Camden,  22  W.  Va.  207,  holding  that  a  purchaser 
at  judicial  sale  becomes  a  party  to  the  suit  from  that  time ;  Childs  v.  Hurd, 
25  W.  Va.  533,  holding  that  purchaser  cannot  appeal  from  decree  order- 
ing a  release  until  said  resale  has  been  made  and  confirmed ;  Stout  v.  Phil- 
ippi  M.  &  M.  Co.,  41  W.  Va.  343,  56  Am.  St.  S^.  846,  23  S.  E.  572,  hold- 
ing one  not  a  formal  party  cannot  appeal,  though  afiEected  as  a  pendente 
lite  purchaser. 

Distinguished  in  Butterfield  v.  Usher,  91  U.  S.  248,  23  L.  Ed.  319,  hold-  ' 
ing  there  could  be  no  appeal  from  decree  not  final;  Compton  v.  Jesup,  68 
Fed.  305,  15  C.  C.  A.  397,  holding  that  purchaser  of  Indiana  mortgages 
could  not  object  to  the  redemption  without  including  the  Indiana  mortgages. 

Intervention  in  Federal  courts.    Note,  Ann.  Gas.  1913D,  1036. 

Althougli  appeal  wlU  not  lie  from  mere  ministerial  orders,  carrying  into 
effect  a  final  decree,  the  Supreme  Court  has  repeatedly  considered  appeals 
ttmn,  Oircuit  Court  decrees  and  orders,  on  matters  subsequent  to  final  decree. 

Approved  in  Schwartz  v.  Costello,  11  App.  D.  C.  557,  holding  order  grow- 
ing out  of  execution  of  original  decree  is  conclusive  until  reversed  on  ap- 
peal or  set  aside  by  bill  of  review;  Milwaukee  B.  Co.  v.  Soutter,  5  Wall. 
662,  18  L.  Ed.  680,  holding  act  confirming  or  ^setting  aside  commissioner's 
sale  is  not  a  mere  control  of  ministerial  duties ;  Sage  v.  Central  R.  R.  Co., 
96  U.  S.  714,  24  L.  Ed.  643,  holding  that  an  appeal  lies  from  final  decree 
confirming  a  sale ;  Chicago  ft  V.  R.  R.  Co.  v.  Fosdick,  106  U.  S.  83,  27 
L.  Ed.  64,  1  Sup.  Ct.  12,  declaring  that  an  appeal  may  lie  from  a  decree 
in  execution  of  a  prior  decree  in  same  suit ;  Lewisburg  Bank  v.  Sheffey,  140 
U.  S.  452,  35  L.  Ed.  496,  11  Sup.  Ct.  758,  holding  decree  leaving  nothing 
to  be  done  except  to  carry  it  into  execution  is  appealable ;  Chase  v.  Driver, 
92  Fed.  784,  34  C.  C.  A.  668,  holding  that  decrees  ordering  and  confirming 
sales  of  property  are  final ;  Guarantee  etc.  Deposit  Co.  v.  Philadelphia  etc. 
Ry.  Co.,  69  Conn.  714,  38  L.  B.  A.  806,  38  Atl.  793,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  856* 

Quaere,  whether  act  of  court,  in  refusing  to  confirm  or  complete  sale  under 
foreclosure  of  railroad  ^onds  and  mortgage,  was  within  its  discretion,  and 
not  reviewahle  on  appeal. 

Approved  in  Kent  v.  Lake  Superior  Co.,  144  U.  S.  88,  86  L.  Ed.  357,  12 
Sup.  Ct.  654,  holding  remedy  for  error  in  decree  or  sale  under  a  mortgage 
is  in  the  court  rendering  the  same. 

1  Wall.  658-660,  17  L.  Ed.  674,  tTNITED  STATES  ▼.  VALIiBJO. 

Court  win  not  determine  whether  discretion  left  surveyor,  in  locating  a 
land  warrant,  has  been  accompanied  with  nicest  dlscriminationt  or  highest 
wisdom. 

V— 62 
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Distinguished  in  United  States  v.  Maxwell  Land-Grant  Co.,  21  Fed.  22, 
23,  holding  error  of  surveyor  can  be  corrected  liy  the  eourts,  even  after  the 
issue  of  the  patent. 

1  WaU.  660-682,  17  L.  Ed.  698,  WHITE  v.  UNITED  STATES. 

Where  absence  of  archive  evidence  is  nnaccounted  for,  and  there  is  no 
possession,  and  ezpediente  prodnced  is  tainted  with  suspicion,  Mexican  claim 
in  California  must  be  rejected. 

Approved  in  United  States  v.  Ortiz,  176  U.  S.  427,  44  L.  Ed.  581,  20  Sup. 
Ct.  469,  following  rule  in  determining  invalidity  of  Sierra  Mosca  grant  in 
New  Mexico;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  640,  643,  holding  grant, 
not  in  accordance  with  regulations  approved  by  order  of  the  king,  in- 
effectual to  pass  title;  Davis  v.  California  Powder  Works,  84  Cal.  623,  24 
Pac.  388,  holding  that  absence  of  archives  raises  a  presumption  against  the 
genuineness  of  grant;  dissenting  opinion  in  Homsby  v.  United  States,  10 
Wall.  245,  19  L.  Ed.  906,  majority  holding  that  grantees  had  not  forfeited 
their  rights  by  not  applying  for  possession,  and  never  entering  the  land. 

Miscellaneous.    Miscited  in  43  N.  T.  83,  S  Am.  Eep.  668. 

1  Wall.  682-684,  17  L.  Ed.  496,  BESOLUTE  AND  NOBTHESNEK. 
Not  cited. 

1  WalL  684-690,  17  L.  Ed.  675,  PABEXB  v.  PHETTEPLAOB. 

Evidence  relied  on  to  overcome  answers  of  defendants,  denying  ftand 
and  testimony  of  witness  not  a  party,  held  circamstantial,  argnmentative  and 
insufficient,  and  conveyance  upheld. 

Approved  in  Hayward  v.  Eliot  Nat.  Bank,  4  Cliff.  297,  Fed.  Cas.  6273, 
holding  answer  contradicted  by  one  of  th^  bank  officers  was  not  overcome ; 
Walker  v.  Derby,  5  Biss.  142,  Fed.  Cas.  17,068,  holding  answer  under  oath 
prevails  over  date  of  instrument;  Huntington  v.  Moore,  1  N.  M.  503,  hold- 
ing matter  in  answer  not  responsive  to  bill  must  be  proved;  Tobey  v. 
Leonards,  2  Wall.  430,  17  L.  Ed.  846,  disregarding  answer  contradicted  by 
seven  witnesses. 

1  Wall.  690-702,  17  L.  Ed.  677,  UNITED  STATES  v.  GOMEZ. 

In  determining  time  within  whicb  appeal  must  he  taken,  date  of  decree 
held  not  the  day  of  the  order  upon  tbe  minutes,  but  when  it  was  drawn  np 
and  filed. 

Approved  in  In  re  McCall,  146  Fed.  902,  76  C.  C.  A.  430,  time  limit  for 
appeal  from  order  confirming  bankrupt's  composition  with  creditors  b^ns 
to  run  from  entry  of  order  on  records;  Judson  v.  Gage,  98  Fed.  643,  39 
CCA.  166,  holding  an  orally  expressed  opinion  of  judge  does  not  consti- 
tute a  judgment  and  may  be  changed  until  it  has  become  a  written  order 
of  the  court ;  United  States  v.  Garcia,  1  Sawy .  386,  Fed.  Cas.  15,186,  hold- 
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ing  that  oause  was  still  pending  where  no  decree  appeared  to  have  been 
made;  McGarrahan  v.  Maxwell,  28  Cal.  88,  89,  arguendo. 

Kotice  in  wilting  of  Intention  to  move  to  set  aside  an  H^peal  dispenses 
with  necessity  of  citation  on  appeal. 

Approved  in  Leonard  v.  Rodda,  5  App.  D.  C.  262,  holding  citation  un- 
necessary where  appeal  is  taken  in  open  court  at  time  order  is  made,  and 
prisoner  is  rearrested  and  required  to  enter  into  recognizance  to  answer 
to  appeal  and  appears  in  court  by  counsel  at  beginning  of  term ;  Crawford's 
Estate,  51  Or.  80,  81,  93  Pac.  821,  holding  oral  notice  of  appeal  made  in 
open  cpurt  requires  no  citation. 

If  transcript  is  incomplete,  party  should  seek  diminution  and  ask  for  a 
certlorail 

Approved  in  Elickinger  v.  First  Nat.  Bank,  145  Fed.  164,  76  C.  C.  A. 
132,  motion  to  strike  transcript  because  it  does  not  contain  all  evidence 
is  not  proper;  Nashua  etc.  R.  R.  Corp.  "v.  Boston  etc.  R.  R.  Corp.,  61  Fed. 
241,  9  C.  C.  A.  468,  refusing  to  dismiss  appeal  where  parts  omitted  from  the 
record  were  not  necessary  to  the  hearing. 

Practice   and   procedure   governing   transfer    of    causes    to   Federal 
Supreme  Coiurt  for  review.    Note,  66  L.  B.  A.  844,  849. 

Miscellaneous.  Cited  in  United  States  v.  Gomez,  3  Wall.  762,  763,  764, 
18  L.  Ed.  215,  216,  going  into  the  history  of  the  case ;  Edmonson  v.  Bloom- 
shire,  7  Wall.  310,  19  L.  Ed.  92,  and  Schlicher  v.  Runge,  90  Teic.  457,  39 
S.  W.  280,  to  x)oint  that  record  must  be  filed  before  end  of  term  next  suc- 
ceeding the  issue  of  the  writ  of  the  allowance  of  the  appeal,  or  court  is 
without  jurisdiction ;  Secretary  v.  McGarrahan,  9  Wall.  309,  19  L.  Ed.  582, 
historically. 

1  WalL  702-706^  17  L.  Ed.  503,  HOTJaHTON  v.  JONEa 

Objection  that  Mexican  grant  relied  upon  In  ejectment  was  not  confirmed 
cannot  be  heard  for  first  time  on  appeal. 

Distinguished  in  Bouldin  v.  Phelps,  12  Sawy.  316,  31^,  30  Fed.  562,  563, 
holding  inchoate  grant  must  be  presented  for  confirmation. 

In  California,  proof  of  execution  of  deed  may  be  established  by  certificates 
of  acknowledgment  or  proof  of  execution  by  grantors  before  certain  officers, 
without  calling  subscribing  witnesses. 

Approved  in  New  York  Pharmical  Assn.  v.  Tilden,  21  Blatchf.  192,  14 
Ted.  742,  holding  that  assignment  of  patent  acknowledged  before  a  notary 
may  be  put  in  evidence;  Matheson  v.  Campbell,  69  Fed.  599,  holding  as- 
signment in  foreign  country  is  sufficiently  proved  by  signature  and  seal 
of  consul-general  of  the  United  States.  » 


1  Wall.  702-706  NOTES  ON  U.  S.  REPORTS.  820 

CTofls-ezaiiilnatio&  most  be  limited  to  matters  stated  on  direct  examliia- 
tlon.  If  party  desires  to  examine  as  to  other  matters,  he  must  make  him  his 
own  witness. 

Approved  in  Resurrection  G.  Min.  Co.  v.  Fortune  G.  Min.  Co.,  129  Fed.  674, 
64  C.  C..A.  180,  following  rule;  Harrold  v.  Territory  of  Oklahoma,  169  Fed. 
52,  17  Ann.  Oas.  868,  94  C.  C.  A.  415,  holding  where  confession  of  accused  is 
rejected  as  being  involuntary,  prosecution  cannot  examine  him  on  matters 
contained  therein ;  Balliet  v.  United  States,  129  Fed.  696,  697,  64  C.  C.  A. 
201,  instructing  in  prosecution  for  using  mails  with  intent  to  defraud,  that 
jury  may  consider  failure  of  defendant,  who  has  testified,  to  explain  mate- 
rial matters  within  his  knowledge  is  misleading;  O'Connell  v.  Pennsylvania 
Co.,  118  Fed.  991,  66  C.  Cl  A.  483,  holding  evidence  in  chief  cannot  be  given 
on  cross-examination;  Montgomery  v.  Aetna  Life  Ins.  Co.,  97  Fed.  916,  38 
C.  C.  A.  563,  holding  in  Federal  court,  if  it  is  desired  to  examine  witness  on 
matters  not  brought  out  on  direct  examination,  party  so  desiring  must  call 
him  as  his  own  witness ;  Dowling  v..  United  States,  41  App.  D.  C.  17,  where 
other  forged  checks  were  held  not  admissible  where  their  production  was 
not  demanded  until  witness  was  called  in  rebuttal;  Borden  v.  Lynch,  34 
Mont.  609,  87  Pac.  610,  holding  where  witness  was  asked  on  direct  exam- 
ination only  as  to  whether  she  was  owner  of  note  and  mortgage,  cross-exam- 
ination as  to  consideration  or  circumstances  connected  with  execution  was 
not  proper;  Anderson  v.  Berrum,  36  Nev.  469,  136  Pac.  975,  fixing  limits 
as  to  examination  when  cross-examiner  makes  witness  his  own;  dissenting 
opinion  in  Diggs  v.  United  States,  220  Fed.  676,  majority  holding  where  de- 
fendant goes  on  stand  and  remains  silent  as  to  certain  matters,  counsel  and 
jury  at  liberty  to  draw  unfavorable  inferences;  Wills  v.  Russell,  100  U.  S. 
626,  26  L.  Ed.  608,  where  no  injury  resulted  to  plain tifE  in  error,  a  judg- 
ment will  not  be  reversed  because  court  permitted  party  to  cross-examine 
witness  as  to  matters  about  which  he  had  not  testified  in  chief;  Sage  v. 
Tauszky,  21  Fed.  Cas.  146,  holding  act  of  Congress  requiring  Federal  coui'ts 
to  follow  State  practice  has  no  application  as  to  the  manner  of  taking 
depositions;  Moxie  Nerve-Food  Co.  v.  Beach,  35  Fed.  466,  where  witness 
testified  as  to  effect  of  "Moxie,"  he  could  not  be  cross-examined  as  to  its 
ingredients,  that  being  a  trade  secret ;  Sejrmour  v.  Malcolm  McDonald  Lum- 
ber Co.,  68  Fed.  960,  7  C.  C.  A.  693,  holding  objection  to  new  evidence  on 
cross-examination  was  properly  sustained ;  Post  Pub.  Co.  v.  Hallam,  69  Fed. 
636,  8  C.  C.  A.  201,  holding  same  as  cited  case;  Qlenn  v.  Qleason,  61  Iowa, 
32,  16  N.  W.  661,  holding  defendant  could  cross-examine  plaintiff  as  to 
where,  when  and  for  what  consideration  notes  admitted  were  signed;  Rush 
v.  French,  1  Ariz.  Ter.  134,  138,  26  Pac.  826,  827,  discussing  different  rules 
as  to  limits  of  cross-examination. 

Distinguished  in  dissenting  opinion  in  Resurrection  G.  Min.  Co.  v.  Fortune 
G.  Min.  Co.,  129  Fed.  681,  64  C.  C.  A.  180,  majority  following  rule. 
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Qualified  in  Clary  v.  Hardeeville  Brick  Co.,  100  Fed.  918,  holding  hostile 
-witness  called  by  plaintiff  and  recalled  by  defendant  may  be  examined  with 
latitude  of  cross-examination* 

Limiting  cross-examination  of  witness  to  scope  of  direct  examination. 
Note,  17  AniL  Gas.  9, 11. 

1  WalL  706-710,  1-^  L.  Ed.  026^  UNITED  STATES  ▼.  MOBtLLO. 

After  Mezicaa  grant  In  Oallf omia  has  heen  confirmed  to  a  party.  United 
States  cannot  appeal  from  a  decree  In  favor  of  another  claimant. 

Approved  in  Hayner  v.  Stanly,  8  Sawy.  224,  13  Fed.  225,  holding  issuing 
of  patent  left  nothing  in  the  United  States  upon  which  subsequent  patents 
eould  operate;  Weeks  v.  Milwaukee  etc.  R.  R.  Co.,  78  Wis.  519,  47  N.  W. 
742,  holding  certificate  issued  by  surveyor-general  cannot  defeat  rights  of 
true  owners. 

Act  of  M^tfch  8,  1861,  respecting  Oallfomla  Uad  Claims,  contemplated 
poEJinailly  nothing  more  than  separation  of  lands  owned  by  Individuals  ftom 
pnblle  domain. 

Approved  in  Header  v.  Norton,  11  Wall.  457,  20  L.  Ed.  187,  holding  de- 
cree confirming  daim  to  land,  reMered  under  act  of  1851,  is  not  conclusive 
upon  the  equitable  rights  of  third  parties. 

1  Wall.  710-721,  17  L.  Ed.  702,  UNITED  STATES  ▼.  ESTUBILLO. 

Miscellaneous.  Cited  in  Bissell  v.  Henshaw,  1  Sawy.  585,  Fed.  Cas.  1447, 
as  having  recognised  the  proceeding  by  monition  aiid^  default. 

1  WaU.  721-745,  17  I..  Ed.  627,  BOMEBO  v.  UNITED  STATES. 

Mexican  archives  are  pnhUc  documents,  whieh  Supreme  Court  has  a  right 
to  consult  even  If  not  made  formal  proof  In  the  case. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  73  C.  C.  A.  285,  on 
trial  for  violation  of  internal  revenue  laws,  regulations  of  revenue  commis- 
sioner are  admissible;  Smith  v.  Shakopee,  103  Fed.  241,  44  C.  C.  A.  1,  hold- 
ing admiralty  courts  take  judicial  notice  of  regulations  of  lighthouse  board 
made  under  authority  of  act  of  Congress;  Ohm  v.  San  Francisco,  3  Cal. 
Unrep.  318,  26  Pac.  156,  holding  under  code,  Supreme  court  will  take  ju- 
dicial notice  of  vacation  of  decree  confirming  Mexican  grant;  Prather  v. 
United  States,  9  App.  D.  C.  93,  holding  on  trial  of  person  for  violation  of 
act  prohibiting  selling  of  unstamped  oleomargarine,  it  is  not  necessary  for 
government  to  prove  departmental  regulations,  as  court  will  take  judicial 
notice  of  them;  dissenting  opinion  in  People  v.  Michigan  Cent.  R.  Co.,  145 
Mich.  154, 108  N.  W.  777,  majority  holding  in  construing  statute  court  may 
revert  to  history  of  times ;  Caha  v.  United  States,  152  U.  S.  222,  38  L.  Ed. 
419,  14  Sup.  Ct.  517,  taking  judicial  notice  of  rules  and  regulations  pre- 
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scribed  by  department  of  interior;  Kirby  v.  Lewis,  39  Fed.  77,  holding 
official  reports  of  pnblic  officers  of  State  and  •United  States  relating  to 
swamp-lands  may  be  judicially  noticed ;  Crespin  v.  United  States,  168  U.  S. 
212,  42  L.  Ed.  440,  18  Sup.  Ct.  54,  commenting  upon  the  difficulty  of  ascer- 
taining what  were  the  laws  of  Mexico  at  any  particular  time;  Wilkins  v. 
United  States,  96  Fed.  841,  judicially  noticing  regulations  of  an  executive 
department ;  Byrne  v.  Alas,  74  Cal.  637,  16  Pac.  527,  holding  grant,  being 
a  part  of  the  Mexican  archives,  is  a  public  document;  Sharon  v.  Sharon, 
79  Cal.  697,  22  Pac.  45,  holding  that  decisions  of  United  States  courts  most 
be  noticed ;  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R. 
Co.,  65  N.  H.  461,  23  Atl.  641,  maintaining  that  lease  of  railroad  was  matter 
of  general  knowledge ;  Owen  v.  Presidia  M.  Co.,  61  Fed.  18,  9  C.  C.  A.  338, 
arguendo. 

Official  fnnctlons  of  Mexican  officers  in  Calif omia  ceased  July  7,  1846. 
Approved  in  Mumford  v.  Wardwell,  6  Wall.  435, 18  L.  Ed.  760,  arguendo. 

Where  there  is  no  record  evidence  to  prove  eadstence  oc  aathenticity  of 
Mexican  grant  in  California,  confirmation  will  be  refused. 

Approved  in  United  States  v.  Ortiz,  176  U.  S.  427,  44  L.  Ed.  531.  20  Sup.  I 

Ct.  469,  following  rule  in  determining  inralidity  of  Sierra  Mosca  grant  in 
New  Mexico ;  Bouldin  v.  Phelps,  12  Sawy.  326,  30  Fed.  569,  holding  grant 
void  for  lack  of  satisfactory  record  evidence;  Beley  v.  Naphtaly,  73  Fed. 
122,  124,  19  C.  C.  A.  392,  arguendo ;  Owen  v.  Presidio  Min.  Co.,  61  Fed.  22, 
9  C.  C.  A.  338,  holding  that  genuineness  of  document  was  not  established. 


1  Wall  745-766,  17  L.  ISd.  -705,  UNITED  STATES  v.  WORKMAN. 

Mexican  Governor  of  Oallf  omia  had  no  power  June,  1846^  to  gnat,  weXL 
and  conyey  the  mission  of  San  GabrieL 
Cited  in  Mora  v.  Nunez,  7  Sawy.  464,  10  Fed.  641,  arguendo. 

Mexican  Oovemor  of  Oalif  omia  could  grant  vacant  lands,  belonging  to  ihm 
supreme  government  mider  acts  of  1824  and  1828,  subject  to  approval  of  De- 
partmental Assembly. 

Approved  in  Crespin  v.  United  States,  168  U.  S.  213,  42  L..Ed.  440,  18 
Sup.  Ct.  55,  holding  prefect  could  not  make  a  grant  without  the  sanction 
of  the  governor;  Bouldin  v.  Phelps,  12  Sawy.  306,  309,  30  Fed.  556,  558, 
holding  grant  void ;  Owen  v.  Presidio  Min.  Co.,  61  Fed.  13,  9  C.  C.  A.  338, 
holding  that  making  of  grant  by  alcalde  raises  no  presumption  of  his  power 
to  do  so. 

* 

Miscellaneous.  Cited,  without  particular  application,  in  Emeric  v.  Al- 
varado,  64  Cal.  556,  2  Pac.  432. 

]>epartmental  Assembly  of  California  liad  no  power  to  anthorise  Gh>vemor 
to  alienate  public  lands  of  the  department. 

Approved  in  Mora  v.  Foster,  3  Sawy.  470,  472,  Fed.  Cas.  9784,  following 
rule;  Beard  v.  Federy,  3  Wall.  491,  18  L.  Ed.  92,  laying  aside  grant  which 
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had  never  been  presented  to  board  of  land  commissioners  for  confirmation ; 
More  V.  Steinbach,  127  U.  S.  M,  32  L.  Ed.  56,  8  Sup.  Ct.  1072,  holding  that 
sale  of  ex-mission  was  valid,  and  title  passed  on  confirmation. 

Distinguished  in  Thompson  v.  Los  Angeles  F.  &  M.  Co.,  180  V.  S.  78, 
79,  45  L.  Ed.  435,  21  Sup.  Ct.  292,  holding  patent  based  on  confirmation  of 
grant  by  land  commissioners  cannot  be  collaterally  attacked  on  ground  of 
invalidity  of  grant  and  lack  of  jurisdiction  of  commissioners ;  Los  Angeles 
Farming  &  M.  Co.  v.  Thompson,  117  Cal.  699,  600,  49  Pac.  715,  716,  holding 
that  decision  of  board  of  land  commissioners  could  not  be  collaterally 
assailed. 

1  WalL  766-760,  17  L.  Ed.  712,  UNITED  STATES  Y.  JONES. 

Mexican  CN»vemor  of  Oallf  omla  liad  no  power  May,  1846,  to  grant  the 
mlBBlon  of  Saa  Luis  Bey. . 

Cited  in  Mora  y.  Nunez,  7  Sawy.  464,  10  Fed.  641,  arguendo. 
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Performance  of  contract  to  bnild  a  house  ready  for  occupation  by  certain 
date  Is  not  excused  because  of  a  latent  defect  In  soil  In  consequence  of  wblch 
walls  sank  and  bouse  bad  to  be  partially  rebuilt. 

Approved  in  Sun  Printing'  &  Publishing  Assn.  v.  Moore,  183  U.  S.  665, 
46  L.  Ed.  375,  22  Sup.  Ct.  245,  holding  where  charter-party  provides  for 
return  of  vessel  at  end  of  term,  loss  of  vessel  does  not  excuse  obligation; 
'Ferguson  v.  Omaha  etc.  B.  Co.,  227  Fed.  524,  holding  performance  of  con- 
tract to  build  road  not  excused  by  washing  away  of  land  by  ordinary 
erosion  of  river;  Northern  Pac.  Ry.  Co.  v.  Goss,  203  Fed.  911,  122  C.  C.  A, 
198,  holding  contractor  bound  by  contract,  though  plans  defective  when 
such  defects  were  easily  discoverable;  South  Memphis  Land  Co.  v.  McLean 
Hardwood  Lumber  Co.,  179  Fed.  420,  102  C.  C.  A.  563,  holding  granting 
of  temporary  injunction  against  crossing  tracks  of  another  railroad  did 
not  excuse  performance  of  contract  to  construct  track  to  plaintiff's  mill; 
Akron  v.  Barber  Asphalt  Paving  Co.,  171  Fed.  37,  38,  96  C.  C.  A.  271, 
holding  one  contracting  to  keep  street  in  repair  not  excused  because  de- 
fective foundation  to  street  railway  tracks  permitted  breaking  of  pave-, 
ment;  Samuel  H.  Cottrell  &  Son  v.  Smokeless  Fuel  Co.,  148  Fed.  597,  9 
L.  R,  A.  (N.  S.)  11B7,  78  C.  C.  A.  366,  under  contract  for  sale  and  delivery 
of  coal  from  certain  mine,  deliveries  to  be  subject  to  strikes  which  might 
delay  or  prevent  shipment,  performance  not  excused  because  strike  in- 
creased cost  of  production;  Link  Belt  etc.  Co.  v.  United  States,  142  Fed. 
247,  under  construction  contract  providing  penalty  for  each  day's  delay, 
delay  caused  by  inability  to  obtain  steel  owing  to  congestion  of  mills 
is  no  excuse;  Mark  v.  Elilby  etc.  Mach.  Works,  162  Ala.  300,  136«Am.  St. 
Rep.  24,  50  South.  137,  holding  one  contracting  to  repair  locomotive  for 
fixed  sum  not  excused  by  reason  of  hidden  defects;  Macfarland  v.  Barber 
Asphalt  Pav.  Co.,  29  App.  D.  G.  515,  holding  contractor  bound  to  main- 
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tain  street  pavement  in  repair  for  time  agreed,  though  deterioration  was 
caused  by  I'^cape  of  gas  from  mains;  American  Towing  etc.  Co.  v.  Baker- 
Whiteley  Coal  Co.,  117  Md.  679,  Axul  Oas.  1914A,  46,  84  Atl.  186,  holding 
tug  owner  contracting  to  tow  scows  to  destination  could  not  recover  on 
quantum  meruit  when  scows  were  ^st  in  storm  during  transit;  Rowe  v. 
Town  of  Peabody,  207  Mass.  234^  95  N.  E.  606,  holding  performance  of 
contract  to  construct  tunnel  not  excused  by  reason  of  difficult  character 
of  soil  encountered;  Harrison  Granite  Co.  v.  Stephens,  160  Mich.  53,  125 
N.  W.  37,  holding  one  contracting  to  erect  mausoleum  not  entitled  to 
recover  for  extra  excavation  caused  by  nature  of  subsoil ;  Standard  Const. 
Co.  V.  Brantley  Qranite  Co.,  90  Miss.  26,  43  South.  301,  holding  one  con- 
tracting to  furnish  granite  for  building  satisfactory  to  architect  could 
not  recover  when  architect  refused  to  accept,  where  it  was  not  shown 
refusal  was  through  fraud  or  bad  faith;  Ward  v.  Qaren,  139  Mo.  App. 
14,  119  S.  W.  448,  holding  contractor  bound  to  complete  building  in  con- 
tract time  or  pay  agreed  damages  when  time  .not  extended  by  owner; 
Middlesex  Water  Co.  v.  Knappmann  etc.  Co.,  64  N.  J.  L.  250,  45  Atl.  696, 
holding  when  water  company  agreed  to  furnish  water  with  pressure  suffi- 
cient for  fire  purposes  and  by  reason  of  company's  failure  to  perform 
its  agreement  building  was  burned,  it  is  liable  through  failure  of  water 
due  to  break  in  pipes;  Smith  v.  Hicks,  14  N.  M.  570,  98  Pac.  141,  holding 
lessor  contracting  to  furnish  water  for  irrigation  did  not  comply  with 
contract  when  contractor  to  dig  well  locked  same  against  lessee;  Indian 
Mt.  etc.  Coal  Co.  v.  Ascheville  Ice  etc.  Co.,  134  N.  C.  584,  47  S.  E.  120, 
under  contract  for  sale  of  all  coal  defendant  may  require  during  certain 
period,  defendant  cannot  be  compelled  to  reduction  by  prorating  with 
other  patrons  of  plaintiff;  Davidson  v.  Gaskill,  32  Okl.  45,  38  L.  B.  A. 
(N.  S.)  692,  121  Pac.  651,  holding  sickness,  in  absence  of  provision  in 
contract  to  contrary,  did  not  authorize  recovery  on  entire  and  indivisible 
contract  not  fully  performed;  Kansas  City  Bridge  Co.  v.  Lindsay  Bridge 
Co.,  32  Okl.  38,  121  Pac.  642,  holding  contractor  liable  only  for  unex- 
cusable  delays  where  contract  provided  against  delay  from  causes  beyond 
his  control ;  Ford  v.  Shepard  Co.,  36  R.  I.  504,  90  Atl.  807,  holding  defect 
in  soil  rendering  necessary  more  work  than  contractor  contemplated  did 
not  excuse  performance;  Lonergan  v.  San  Antonio  Loan  etc.  Co.,  101  Tex. 
74,  76,  130  Am.  St.  Eep.  803,  22  L.  B.  A.  (N.  S.)  364,  104  S.  W.  1066, 
holding  contractor  failing  to  complete  building  according  to  plan  liable 
for  loss  when  building  fell  before  completion  through  architectural  de- 
fects; Chapman  v.  Warden,  50  Tex.  Civ.  285,  286,  110  S.  W.  535,  holding 
contract  merely  to  bore  well  contemplated  procurement  of  water,  and 
contractor  could  not  recover  without  procuring  water;  Bartlett  v.  Bisbey, 
27  Tex.  Civ.  408,  66  S.  W.  72,  holding  one  contracting  to  build  house  can- 
not recover  for  work  done  when  it  is  destroyed  by  storm;  Creamery  Pkg. 
Mfg.  Co.  V.  Russell,  84  Vt.  82,  32  L.  R.  A.  (N.  S.)  136,  78  Atl.  719,  holding 
contractor  bound  to  put  in  foundation  for  cellar  wall,  though  it  was  not 
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specified  in  contract,  where  dampness  of  soil  rendered  it  necessary;  Mo- 
Cormick  v.  Jordon,  66  W.  Va.  91,  63  S.  E.  780,  holding  unforeseen  diffi- 
culties did  not  excuse  performance  of  contract  to  drill  oil  well;  Wheeling 
etc.  Foundry  Co.  v.  Wheeling  etc.  Iron  Co.,  58  W.  Va.  66,  61  S.  E.  131, 
under  contract  to  deliver  machinery  by  certain  time,  fact  that  contractor 
acted  in  good  faith  and  with  due  diligence  is  no^efense  to  deduction  of 
X>enalty  from  contract  price;  dissenting  opinion  in  Penn  Bridge  Co.  v. 
New  Orleans,  222  Fed.  743,  744,  138  C.  C.  A.  191,  majority  holding  bridge 
contractor  could  recover  for  bridge  which  collapsed  before  completion 
because  of  faulty  plans;  Osborn  v.  Nicholson,  13  Wall.  668,  29  L.  Ed. 
€94,  where  contract  entered  into  in  1861  to  pay  for  a  slave  was  held  not 
affected  by  emancipation  proclamation;  Florida  R.  R.  Co.  v.  Smith, 
Wall.  263,  22  L.  Ed.  515,  holding  bridge  company  not  entitled  to  recover 
on  contract  for  construction  of  bridge  when  bridge  was  useless  for  pur- 
pose for  which  constructed;  Tait  v.  New  York  Life  Ins.  Co.,  1  Flipp. 
320,  337,  Fed.  Cas.  13,726,  holding  where  performance  of  condition  pre- 
cedent becomes  unlawful,  or  by  act  of  Qod  impossible,  this  will  not  author- 
ize recovery  upon  contract  without  performance;  Texas  etc.  Ry.  Co.  v. 
Rust,  19  Fed.  242,  14  S.  W.  669,  and  Fruin  v.  Crystal  Ry.  Co.,  89  Mo.  407, 
14  S.  W.  669,  unforeseen  difficulties  encountered  in  performance  of  a  con- 
tract will  not  excuse  failure  to  complete  within  time  agreed;  Warth  v. 
Mack,  79  Fed.  917,  26  C.  C.  A.  236,  where  party  was  held  liable  to  pay 
royalty  on  patented  machine  although  same  had  been  destroyed  by  fire 
without  his  fault;  Barrere  v.  Somps,  113  Cal.  106,  46  Pac.  179,  and  Liv- 
ingston V.  Anderson,  30  Fla.  130,  11  South.  273,  where,  in  conformity  to 
terms  of  contract,  party  was  compelled  to  pay  for  losses  not  attributable 
to  his  want  of  care;  Steele  v.  Buck,  61  111.  346,  14  Am.  Rep.  62,  holding 
party  who  had  contracted  to  return  vessel  in  good  condition  at  end  of 
stipulated  time  liable  for  value  thereof,  although  vessel  was  destroyed  by 
act  of  God;  Bucksport  etc.  Ry.  Co.  v.  Brewer,  67  Me.  303,  where  railroad 
company  had  agreed^  as  condition  precedent  to  liability  of  subscriber  on 
its  bonds,  that  road  should  be  located  satisfactorily  to  the  selectmen  of  a 
town,  it  is  not  sufficient  to  establish  liability  of  subscribers,  to  show  that 
road  was  wisely  located,  without  showing  it  was  satisfactory  to  selectmen; 
Moyer  v.  Mitchell,  63  Md.  177,  lessee  having  contracted  absolutely  to  keep 
premises  in  repair,  lease  was  held  forfeited  on  his  failure  to  do  so;  Leavitt 
v.  Fletcher,  10  Allen,  122,  lessor  having  contracted  to  make  all  necessary 
repairs  on  outside  of  building,  lessee  may  compel  him  to  rebuild  house 
which  fell  from  weight  of  snow  on  roof;  McCreery  v.  Green,  38  Mich. 
180,  the  occurrence  of  a  financial  panic  does  not  excuse  the  performance 
of  a  contract  to  advance  capital;  Nicol  v.  Fitch,  115  Mich.  17,  69  Am. 
8t.  Eep.  543,  72  N.  W.  989,  the  destruction  of  a  steamboat  does  not  relievo 
the  owner  from  the  liability  of  an  absolute  contract  to  pay  a  party  a  speci- 
fied salary  for  his  services  in  procuring  freight  during  the  season;  Stees 
Y.  Leonard,  20  Minn.  606^  508,  a  case  similar  in  facts  to  principal  case; 
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Paine  ▼.  Sherwood,  21  Minn.  231,  holding  further  as  to  measure  of  dam- 
ages; Haynes  v.  Baptist  Church,  88  Mo.  290,  67  Am.  Rep.  414,  and  Good- 
man V.  Baerlocher,  88  Wis.  291,  43  Am.  St  Rep.  894,  60  N.  W.  416,  where 
contractor  undertakes  to  build  a  house  upon  land  of  another  and  buildings 
is  destroyed  by  fire  before  its  completion,  he  is  not  thereby^  relieved  from 
obligation  of  his  contract;  Crocker  v.  Hill,  61  N.  H.  347,  60  Am.  Rep. 
324,  holding  lessor  liable  on  covenant  in  lease  to  repair,  although  building 
was  destroyed  by  fire ;  Leavitt  v.  Dover,  67  N.  H.  96,  68  Am.  St.  Rep.  642, 
32  Atl.^157,  holding  one  who  has  contracted  to  do  work  for  fixed  sum 
according  to  specifications  can  recover  no  additional  compensation  because 
part  of  work  became  useless  on  account  of  giving  away  of  temporary 
structure  built  according  to  specifications;  Reichenbach  v.  Sage,  13  Wash. 
371,  52  Am.  St.  Rep.  55,  43  Pac.  356,  holding  contractor  not  relieved  from 
liability  under  stipulation  for  liquidated  damages  for  delay  in  completion 
of  building  after  time  stipulated,  by  fact  that  delay  was  caused  by  failure 
of  subcontractors  to  furnish  materials;  Butterfield  v.  Byron,  153  Mass. 
519,  25  Am.  St.  Rep.  655,  12  L.  R.  A.  572,  27  N.  E.  667,  Nichols  v.  Larkin, 
79  Mo.  271,  Weise  v.  Birdsall  Co.,  35  Mo.  App.  231,  Shouse  v.  Neiswaanger, 
18  Mo.  App.  250,  United  States  v.  Gleason,  175  U.  S.  602,  44  L.  Ed.  289, 
20  Sup.  Ct.  233,  and  Chapman  v.  J.  W.  Beltz  etc.  Co.,  48  W.  Va.  16,  35 
S.  E.  1019,  all  arguendo. 

Distinguished  in  DuAcan  v.  Cordley,  199  Mass.  301,  17  L.  R.  A.  (N.  S.) 
697,  85  N.  E.  160,  holding  one  contracting  to  fill  street  to  certain  height 
and  width  not  required  to  fill  it  up  again  on  its  settling;  Hull  v.  Angus, 
60  Or.  104,  118  Pac.  287,  holding  provision  for  liquidated  damages  for 
breach  of  contract  to  purchase  land  is  unconscionable  as  not  to  be  en- 
forced; William  Miller  &  Sons  Co.  y.  Homeopathic  M.  etc.  Dispensary, 
243  Pa.  509,  90  Ati.  396,  holding  contractor  entitled  to  recover  for  extra 
work  made  necessary  by  fact  that  soil  was  not  solid  enough  to  support 
building  by  footing  provided  in  drawings;  Malcomson  y.  Wappoo  Mills, 
88  Fed.  681,  where  party,  by  act  of  court,  was  prevented  from  performing^ 
contract  of  sale ;  Sauner  v.  Phoenix  Ins.  Co.,  41  Mo.  App.  485,  suggesting 
exception  to  general  rule,  i.  e.,  nonperformance  is  excused  when  perform- 
ance would  be  unlawful ;  Pengra  v.  Wheeler,  24  Or.  540,  21  L.  R.  A.  728, 
34  Pac.  356,  where  court  states  circumstances  under  which  act  of  €rod 
will  excuse  performance  of  a  contract;  Green  v.  Lanier,  5  Heisk.  680, 
where  performance  was  prevented  by  operation  of  law;  Cook  v.  McCabe, 
53  Wis.  254,  40  Am.  Rep.  766,  10  N.  W.  508,  in  construing  terms  of  con- 
tract where  building  was  destroyed  by  fire  when  partly  constructed. 

Rescission  of  contract  by  act  of  God.    Note,  38  Am.  Rep.  210. 
Entirety  of   contracts — Complete  performance,  when   essential  to   a 

cause  of  action  ex  contractu.    Note,  59  Am.  St.  Rep.  281,  282,  285, 

286. 
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Right  of  contractor  to  recover  for  work  performed  in  erection  or 
repair  of  building  destroyed  without  fault  of  owner  or  contractor.' 
Note,  Ann.  Gas.  191SA,  458. 

Who  must  bear  loss  from  destruction  during  erection.  Note,  5 
L.  R.  A.  (N.  S.)  1107. 

Effect  of  change  of  conditions  from  natural  causes  after  completion 
of  construction  contract.    Note,  17  L.  R.  A.  (N.  S.)  698. 

Effect  of  defective  or  insufficient  plans  upon  rights  and  liabilities 
of  contractors  and  subcontractors.  Note,  L.  R.  A.  19150,  6769. 
677. 

Inevitable  accident  as  excuse  for  nonperformance  of  express  eontraet. 
Note,  1  E.  R.  0.  347. 

Implied  warranty  by  one  presenting:  plans  and  specifications  for  build- 
ing.   Note,  5  E.  R.  0.  242. 

Impossibility  as  excuse  for  nonperformance  of  contract.  Note,  6' 
E.  R.  0.  614. 

Where  contract  has  been  porf ormed  In  good  faith,  but  not  In  manner  nor^ 
within  time  prescribed,  and  other  party  has  sanctioned  or  accepted  work,  a' 
recovery  may  be  had  upon  common  counts  in  indebitatus  assumpsit.' 

Approved  in  Hughes  v.  Eschback,  7  D.  C.  67,  following  rule;  United. 
States  V.  MoUoy,  144  Fed.  325,  327,  11  L.  R.  A.  (N.  S.)  487,  75  CCA.) 
283,  where  plaintiff's  delivery  of  stone  was  not  in  accordance  with  con-* 
tract,  but  defendant  accepted  it  with  knowledge,  he  is  liable  on  quasi 
contract  for  value  of  stone  delivered  less  losses  due  to  breach;  Haller  v. 
Clark,  21  D.  C.  136,  holding,  in  mechanic's  lien  suit,  acceptance  of  work 
after  completion  implied  that  it  was  to  be  paid  for;  Campbell  v.  District 
of  Columbia,  2  McAr.  (D.  C.)  536,  holding  in  such  case  allowance  could 
not  be  made  on  quantum  meruit,  unless  for  w^wrk  not  provided  for  in 
contract;  Stephens  Lumber  Co.  v.  Cates,  62  Fla.  388,  56  South.  300,  hold- 
ing where  part  of  goods  contracted  to  be  sold  were  delivered,  value  could 
be  recovered  on  assumpsit,  and  contract  was  evidence  of  damages;  Mc- 
Donald V.  Cabiness,  100  Tex.  617,  102  S.  W.  722,  holding  agent  selling 
timber  on  terms  different  from  contract  but  agreed  to  by  principal,  could 
recover  on  quantum  meruit;  Viles  v.  Barre  etc.  Traction  etc.  Co.,  79  Vt. 
318,  65  Atl.  106,  holding  one  contracting  to  furnish  power  to  electric  road, 
but  failing  to  furnish  required  amount,  could  recover  on  quantum  meruit 
less  damage  for  breach ;  Hilliard  v.  Douglas  Oil  Fields,  20  Wyo.  217,  122 
Pac.  629,  holding  where  nothing  remained  to  be  done  on  contracts  except 
to  compute  items,  party  could  sue  on  account  instead  of  on  contract; 
dissenting  opinion  in  Gillis  v.  Cobe,  177  Mass.  605,  59  N.  £.  463,  majority 
holding  where  building  not  constructed  according  to  contract,  contractor 
must,  to  recover,  show  that  building  as  constructed  had  value ;  Lee  v.  New 
Haven  etc.  Ry.  Co.,  15  Fed.  Cas.  219,  where  railroad  contractors  were  held 
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entitled  to  recover  on  common  counts  for  work  performed,  and  accepted 
by  railroad  company,  although  terms  of  contract  had  not  been  complied 
with;  Crane  Elevator  Co.  v.  Clark,  80  Fed.  711,  26  C.  C.  A.  100,  holding 
further  as  to  evidence  admissible  of  facts  dispensing  with  necessity  of 
umpire's  approval;  Schaefer  v.  Gildea,  3  Colo.  18,  holding  party  cannot 
stand  by  and  see  work  in  erection  of  a  building  progress  to  completion, 
and  then  object  for  first  time  that  work  was  not  done  in  accordance  with 
plan;  Grove  v.  Island  City  Co.,  19  Or.  369,  24  Pac.  523,  where  party  recov- 
ered quantum  meruit  although  he  had  not  complied  with  the  terms  of  his 
special  contract;  Standard  Gaslight  Co.  v.  Wood,  61  Fed.  76,  9  C.  C.  A. 
362,  sustaining  assumpsit  though  written  contract  not  specifically  complied 
with;  Huntsville  etc.  Ry.  Co.  v.  Corpening,  97  Ala.  689,  12  South.  299, 
as  bearing  on  question  as  to  when  law  will  imply  a  promise  to  pay  for 
benefit  of  labor  performed;  Bozarth  v.  Dudley,  44  N.  J.  L.  310,  43  Am. 
Bep.  378,  arguendo. 

Distinguished  in  United  States  v.  MoUoy,  127  Fed.  956,  62  C.  C.  A.  585, 
holding  where  purchaser  of  goods  wrongfully  breaks  contract  of  sale, 
seller  is  entitled  to  sue  on  quantum  valebat  for  compensation  for  his  par- 
tial performance. 

Acceptance  of  work  as  a  waiver  of  imperfect  performance.    Note, 
115  Am.  St.  Eep.  260. 

Right  of  a  building  contractor  to  recover  for  a  substantial  perform- 
ance of  his  contract.    Note,  134  Am.  St.  Eep.  680*  _ 

While  special  contract  remains  executory,  plaintiff  must  sue  upon  it;  Imt 
if  It  has  been  fully  executed  and  nothing  remains  to  be  done  but  payment  of 
price,  he  may  sue  on  contract,  or  in  Indebitatus  assumpsit  and  rely  on  common 
counts.    In  either  case  the  contract  will  determine  the  rlgh^  of  the  parties. 

Approved  in  Charlotte  v.  Atlantic  Bitulithic  Co.,  28  Fed.  461,  Cope  v. 
Beaumont,  181  Fed.  758,^104  C.  C.  A.  292,  and  McDermott  v.  St.  Wilhel- 
mina  etc.  Aid  Soc,  24  R.  1.  537,  54  Atl.  62,  all  following  rule;  Kinney  v. 
McNabb,  44  App.  D.  C.  344,  holding  where  special  contract  was  executory, 
suit  must  be  brought  iipon  contract  itself;  Swartzel  v.  Karnes,  2  Kan.  App. 
787,  44  Pac.  42,  holding  in  action  of  indebitatus,  defendant  could  show 
special  contract  fixed  value  of  services,  and  general  recovery;  American 
Surety  Co.  v.  Fruin-Bambrick  Const.  Co.,  182  Mo.  App.  674,  166  S.  W.  335. 
holding  in  action  of  assumpsit  for  premiums  on  bond  for  performance  of 
street  maintenance  contract,  contract  between  parties  was  evidence  to  fix 
time  premiums  were  due;  Bushnell  v.  Coggshall,  10  N.  M.  615,  616,^62  Pac. 
1103,  holding  one  claiming  exclusive  agency  for  sale  of  land  cannot  recover 
commissions  in  assumpsit  on  sale  made  by  another  party  but  must  sne  on 
the  special  contract;  Lawson  v.  Williamson  Coal  &  Coke  Co.,  61  W.  Va. 
680,  57  S.  E.  262,  holding  royalties  accruing  under  lease  of  coal  lands  re- 
coverable in  assumpsit  or  on  contract;  dissenting  opinion  in  Third  Nat.  . 
Bank  v.  St.  Charles  Savings  Bank^  244  Mo.  602,  603,  149  S.  W.  509,  major* 
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ity  holding  tinder  facts  of  case  recovery  could  be  had  for  money  had  and  ' 

received  independently  of  contract;  Emslie  v. ^Jlieavenworth,  20  Kan.  570, 
where  petition  is  in  form  for^iralue  for  services  done,  plaintiff  may  intro- 
duce contract  in  evidence  and  rely  upon  its  terms  as  controlling  evidence 
of  value;  Schwartzel  v.  Karnes,  2  Kan.  App.  787,  44  Pac.  42,  if  special 
contract  be  proven  under  indebitatus  count,  it  governs  as  to  amount  plain- 
tiff can  recover;  Mansur  v.  Botts,  80  Mo.  655,  holding  this  coninion-Iaw 
rule  has  not  been  changed  by  the  code;  Moore  v.  Gaus  Co.,  113  Mo.  107, 
108,  20  S.  W.  976,  and  this  rule  is  not  restricted  to  building  contracts ;  Fox 
V.  Pullman  Co.,  16  Mo.  App.  127,  holding,  in  action  to  recover  money  held 
as  security  for  faithful  performance  of  special  contract,  plaintiff  must  show 
full  performance  on  his  part  or  waiver  by  defendant;  Bibb  v.  Allen,  149 
U.  S.  499,  87  L.  Ed.  826,  13  Sup.  Ct.  956,  and  Walling  v.  Warren^  2  Colo. 
438,  holding  on  entire  contract  to  build  house,  builder  cannot  recover  until 
work  is  completed;  Williams  v.  Chicago  etc.  Ry.  Co.,  112  Mo.  491,  34 
Am.  8t.  Eep.  422,  20  S.  W.  639,  holding  further  as  to  circumstances  which 
will  relieve  contractor  from  showing  work  has  been  approved  by  agreed 
inspector;  Thompson-Houston  Electric  Co.  v.  Berg,  10  Tex.  Civ.  App.  208, 
30  S.  W.  458,  and  Jones  v.  Singer  Mfg.  Co.,  38  W.  Va.  153,  18  S.  E.  480, 
both  arguendo. 

Under  contract  to  perform  certain  work,  if  plaintiff  has  been  gailty  of 
fraud  or  has  willfully  abandoned  work,  leaving  it  unfinlslied,  he  cannot  recover 
for  part  performed  In  any  form  of  action. 

Approved  in  Harris  v.  Graham,  86  Ark.  576,  577,  126  Am.  St.  Rep.  1110, 
111  S.  W.  986,  987,  holding  contractor  could  not  establish  right  to  mechan- 
ic's lien  without  proof  of  substantial  performance;  Kane  v.  Jenkinson,  10 
N.  B.  R.  316,  14  Fed.  Cas.  123,  holding  party  to  contract  who  has  made 
advances  under  same  cannot  recover  when  by  his  acts  he  has  prevented  per- 
formance by  other  party ;-  Carpenter  v.  Gay,  12  R.  I.  308,  holding  party  not 
entitled  to  recover  balance  of  contract  price  for  building  a  house  when  he 
had  abandoned  work  before  its  completion;  Schmidt  v.  North  Takima,  12 
Wash.  130,  40  Pac.  792,  where  contractor  fraudulently  Refused  to  comply 
with  terms  of  contract;  Veazie  v.  City  of  Bangor,  53  Me.  51,  arguendo. 

Distinguished  in  Dixon  v.  Fridette,  81  Me.  125,  16  Atl.  412,  where  evi- 
dence was  held  insufficient  to  show  contract  was  willfully  abandoned. 

In  an  action  for  breach  of  contract,  It  must  he  produced  upon  trial,  so  that 
its  terms,  as  far  as  possible,  may  be  followed. 

Approved  in  Phoenix  Iron  Co.  v.  The  Richmond^  6  Mackey  (D.  C),  191, 
holding  contract  to  sufficiently  heat  building  to  be  constructed  was  per- 
formed when  equipment  furnished  was  sufi&cient  in  size  and  quality  for 
purpose,  as  showil  on  contractor's  plans;  Pratt  v.  McCoy,  128  La.  623,  54 
South.  1031,  holding  where  one  party  to  contract  was  compelled  to 
accept  defective  performance,  in  determining  rights  of  parties,  contract 
would  be  applied  so  far  as  it  could  be  traced;  Seaman  v.  Slater,  49  Fed. 
39,  in  action  for  breach  of  charter-party;  White  v.  Soto,  82  Cal.  657,  23 
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Pac.  211,  and  Standard  Gaslight  Co.  y.  Wood,  61  Fed.  76,  9  G.  C.  A.  362, 
both  argaendo. 

Miscellaneous.    Cited  in  Ingle  v.  Jones,  9  Vail.  495>  19  L.  Ed.  623;  Fer- 
guson V.  Rutherford,  7  Nev.  390;  Logie  v.  Black,  24  W.  Va.  20. 

2  Wall.  i0-2S,  17  L.  Ed.  776,  HAWTHOBNE  v.  OAI.EF. 

When  charter  of  corporation  proyides  that  stockholderfl  shall  he  personaUy 
llahle  for  corporation  dehts,  stockholders  hy  suhsciibing  for  stock  agree  to 
1>ecome  security  to  creditors  for  payment  of  company  debts. 

Approrfed  in  Foreign  Mines  Development  Co.  v.  Boyes,  180  Fod.  597, 
holding  suit  against  stockholder  to  enforce  his  share  of  liability  on  notes 
of  corpqjation  secured  by  mortgage  was  based  on  notes  so  as  to  preclude 
attachment;  Adams  v.  Clark,  36  Colo.  72,  10  Ann.  Gas.  774,  85  Pac.  644, 
holding  suit  to  enforce  liability  of  stockholder  for  corporate  debt  was  on 
contract  and  attachment  would  issue;  Stocker  v.  Davidson,  74  Kan.  215, 
118  Am.  St.  Bep.  315,  86  Pac.  136,  holding  right  to  sue  stockholder  for  cor- 
porate debt  was  on  contract  and  passed  to  assignee  in  bankruptcy  of  cor- 
poration ;  Pacific  Elevator  Co.  v.  Whitbeck,  63  Kan.  104,  64  Pac.  984,  hold- 
ing where  cause  of  action  against  corporation  is  barred  it  is  also  barred 
as  to  stockholder's  liability;  Wick  Nat.  Bank  v.  Union  Nat.  Bank,  62  Ohio 
St.  463,  78  Am.  St.  Rep.  737,  57  N.  E.  322,  holding  where  stockholder  trans- 
fers stock  to  one  who  at  time  of  subjecting  stockholder's  liability  to  pay- 
ment of  stockholder's  liability  is  insolvent,  assignor  is  liable  for  debts 
accruing  while  he  held  stock  in  case  of-  deficiency;  Witters  v.  Sowles,  38 
Fed.  703,  and  Kennedy  v.  California  Sav.  Bank,  97  Cal.  96,  33  Am.  St.  Rep. 
165,  31  Pac.  847,  both  holding  action  to  enforce  stockholder's  liability  is 
action  founded  on  contract;  Hill  v.  Graham,  11  Colo.  App.  544,  53  Pac.  1063, 
holding  assessment  against  stockholder  of  insolvent  bank  after  such  stock- 
holder had  assigned  his  property  for  benefit  of  creditors  is  provable  as  claim 
against  the  estate ;  Davis  v.  Weed,  44  Conn.  581,  holding  the  estate  of  a  de- 
ceased liable  for  stock  assessment;  Davis  v.  Essex  Baptist  Society,  44 
Conn.  585,  587,  where  religious  society  having  purchased  shares  in  national 
bank  was  held  liable  on  its  contract  to  secure  creditors  of  same;  Norris  v. 
Wrenschall,  34  Md.  501,  holding  personal  liability  of  stockholder  is  not  in 
•nature  of  penalty,  but  is  an  obligation  arising  ex  contractu;  Hodgson  v. 
Cheever,  8  Mo.  App.  321,  and  Blakeman  v.  Benton,  9  Mo.  App.  110,  where 
corporation  issues  bonds  while  liability  is  attached  to  its  stock,  the  holder 
of  such  bonds  may  enforce  the  liability  against  a  stockholder,  although  he 
became  a  holder  subsequent  to  repeal  of  law  creating  such  liability ;  Biown 
V.  Hitchcock,  36  Ohio  St.  679,  and  Aultman's  Appeal,  98  Pa.  St.  513,  hold- 
ing after  liability  has  attached  to  a  stockholder  it  is  not  discharged  by 
subsequent  assignment  or  transfer  of  stock;  Eames  v.  Savage,  77  Me.  219, 
52  Am.  Rep.  754,  as  authority  for  holding  legislature  has  power  to  pre- 
scribe personal  liability  of  stockholders  for  corporation  debts;  State  ▼. 
Bridge  Corporation,  85  Me.  30,  26  Atl.  951,  a  charter  of  a  private  corpora- 
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tion  when  accepted  is  considered  to  be  a  contract  between  the  State  and 
the  corporation;  Periy  v.  Turner,  55  Mo.  428,  and  Hardy  v.  Norfolk  Co., 
80  Va.  417,  arguendo. 

Distinguished  in  Breitung  y.  Lindauer,  37  Mich.  230,  231,  in  construing 
statute  providing  directors  of  corporation  shall  be  liable  for  its  debts  in 
case  they  fail  to  file  report  as  required  by  law;  Globe  Pub.  Co.  v.  State 
Bank,  41  Neb.  189,  27  L.  R.  A.  860,  59  N.  W.  687,  where  question  of  stock- 
holder's liability  depended  on  whether  corporation  had  observed  law  re-, 
quiring  it  to  publish  notice  of  its  debts;  Lowry  v.  Inman,  46  N.  Y.  127,  in 
construing  terms  of  statute  fixing  stockholder's  liability. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debt.    Note,  3  Am.  St.  Eep.  847,  867. 

Liability  of  stockholders  for  debts  of  corporation.    Note,  49  Am.  Dec. 
309. 

Act  repealing  a  statute  making  corporate  stockliolders  liable  to  creditors 
to  extent  of  their  stock  is  void  as  respects  existing  creditors,  since  it  impairs 
the  obligation  of  a  contract. 

Approved  in  Pittsburg  Steel  Co.  v.  Baltimore  Equitable  Society,  226  U.  S. 
458,  67  L.  Ed.  300,  33  Sup.  Ct.  167,  holding  statute  not  void  where  new 
remedy  was  more  efficacious  than  old;  Blackburn  v.  Troine,  205  Fed.  219, 
123  C.  C.  A.  405,  holding  State  would  not,  by  statute,  relieve  stockholder 
of  insolvent  corporation  from  double  liability  in  favor  of  creditors  whose 
rights  have  vested;  Harrison  v.  Remington  Paper  Co.,  140  Fed.  392,  5  Ann. 
Gas.  314,  3  L.  B.  A.  (N.  S.)  954,  72  C.  C.  A.  405,  Laws  Kan.  1898,  c.  10, 
p.  27,  repealing  existing  laws  and  substituting  new  form  of  action  to  en- 
force stockholder's  liability,  is  void  as  to  pre-existing  creditors;  Knicker- 
bocker Trust  Co.  V.  Myers,  133  Fed.  767,  Act  Md.  1904,  p.  579,  c.  337, 
substituting  single  suit  in  equity  against  stockholders  for  benefit  of  all  cor- 
poration's creditors  is  void  as  against  pre-existing  creditors;  Kirtley  v. 
Holmes,  107  Fed.  6,  52  L.  R.  A.  738,  4  C.  C.  A.  102,  holding  stockholder's 
constitutional  liability  may  be  enforced  in  Federal  court  against  stock- 
holder domiciled  in  another  jurisdiction;  Converse  v.  Aetna  Nat.  Bank,  79 
Conn.  169,  7  Ann.  Gas.  75,  64  Atl.  343,  holding  statute  authorizing  expense 
of  receivership  of  corporation  to  be  assessed  on  stockholders  was  void  as 
impairing  obligation  of  contract;  Woodworth  v.  Bowles,  61  Kan.  583,  60 
Pac.  335,  holding  Laws  1897,  c.  47,  §  55,  authorizing  receivers  of  insolvent 
banks  to  enforce  stockholder's  liability  and  suspending  creditor's  right  fo 
proceed  for  himself  against  stockholders  does  not  apply  to  those  who  were 
creditors  and  stockholdera  prior  to  act;  Howarth  v.  Lombard,  175  Mass. 
674,  56  N.  E.  890,  holding  bank  receiver  appointed  in  another  State  may 
recover  assessment  laid  by  court  of  that  State  in  this  State  against  resident 
Stockholder;  Parris  v.  Carolina  etc.  Fire  Ins.  Co.,  91  S.  C.  346,  74  S.  E. 
1011,  holding  statute  could  not  have  effect  to  destroy  liens  on  buildings  to 
secure  payment  of  premiums  due  Mutual  Insurance  Company  when  such 
lien  was  given  by  contract  of  insurance  prior  to  statute;  Barton  Nat.  Bank 
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V.  Atkins,  72  Vt.  38,  47  Atl.  178,  holding  Acts  of  1886,  No.  79,  repeaUng 
section  9  of  charter  of  Vermont  Investment  &  Guarantee  Company,  relating 
i;o  stockholder's  liability,  was  prospective  only;  Louisiana  State  Lotteiy  Co. 
V.  Fitzpatrick,  3  Woods,  242,  Fed.  Cas.  8541,  where  court  held  l^islatare 
had  no  power  to  repeal  charter  of  lottery  corporation,  where  the  same  had 
been  granted  for  number  of  years  and  such  period  had  not  lapsed ;  Pearsall 
V.  Great  Northern  Ry.  Co.,  73  Fed.  939,  holding  under  reservation  of  power 
to  alter,  amend  or  repeal  charter  of  private  corporation,  legislature  cannot 
take  from  stockholders  rights  of  property  acquired  from  others  than  the 
State ;  dissenting  opinion  in  Ex  parte  Pollard,  40  Ala.  106,  majority  affirm- 
ing constitutionality  of  ''stay  laws";  McDonnell  v.  Alabama  etc.  Ins.  Co., 
85  Ala,  407,  411,  412,  5  South.  121,  123,  124,  St.  Louis  etc.  Ry.  Co.  v.  Har- 
bine,  2  Mo.  App.  139,  and  Provident  Savings  Inst.  v.  Jackson  Place  Skating 
etc.  Rink,  52  Mo.  555,  all  following  rule;  Ernst  v.  HoUis,  89  Ala.  641,  8 
South.  123,  statute  affecting  remedy  for  enforcement  of  contracts  can  have 
no  retroactive  effect;  Leavitt  v.  Lovering,  64  N.  H.  609,  1  L.  B.  A.  59,  15 
Atl.  415,  holding  statute  providing  all  pa3anent8  made  within  three  months 
before  an  assignment  by  a  debtor  in  favor  of  creditors  shall  be  void,  is 
not  applicable  for  payments  on  contracts  existing  at  time  of  its  enactment; 
Taylor  v.  Stearns,  18  Gratt.  288,  and  State  v.  Carew,  13  Rich.  515,  91 
Am.  Dec.  258,  where  "stay  laws"  were  held  unconstitutional;  Hannum  v. 
Mclnturf,  6  Baxt.  231,  and  Homestead  Cases,  22  Gratt.  288,  12  Am.  B^. 
515,    holding   acts    increasing   homestead    exemptions    invalid    as  to  pre- 
existing debts;  Brownsville  v.  Basse,  36  Tex.  501,  holding  act  of  legislature 
in  nature  of  a  grant  cannot  be  repealed ;  Tinker  v.  Van  Dyke,  1  Flipp.  529, 
532,  533,  Fed.  Cas.  14,058,  where  court  holds  statutes  imposing  liabilities 
upon  corporators  in  certain  exigencies  are  not  penal;  Brown  v.  Eastern 
Slate  Co.,  134  Mass.  592,  and  Northern  Bank  of  Kentucky  v.  Stone,  88 
Fed.  426,  without  special  application;  Deering  v.  Boyle,  8  K&n.  535,  12 
Am.  Bep.  489,' where  court  holds  a  promissory  note  executed  by  a  married 
woman  in  payment  of  her  husband's  debts  is  a  valid  charge  on  her  separate 
estate ;  Merchants'  Ins.  Co.  v.  Hill,  12  Mo.  App.  162,  and  Furman  v.  Nichol, 
3  Cold.  449,  both  arguendo;  Gardner  v.  Hope  Ins.  Co.,  9  R.  I.  201,  11 
Am.  Bep.  243,  holding  where  legislature  in  granting  charter  to  corporation 
reserves  power  to  alter. or  amend  same,  an  act  subsequently  passed  increas- 
ing the  liability  of  stockholders  is  not  invalid;  Huntin^on  v.  Attrill,  146 
U.  S.  679,  36  L.  Ed.  1132,  13  Sup.  Ct.  232,  and  Nimick  &  Co.  v.  Mingo  Iron 
Works,  25  W.  Va.  196,  both  arguendo. 

Distinguished  in  Miners'  etc.  Bank  v.  Snyder^  100  Md.  65,  108  Am.  8t, 
Bep.  390,  68  L.  B.  A.  213,  59  Atl.  708,  upholding  Acts  1904,  p.  597,  c.  337, 
substituting  remedy  by  bill  in  equity  to  enforce  stockholder's  liability  as 
against  creditor  who  has  sued  under  prior  law  but  has  not  obtained  judg- 
ment; Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  755,  SO  L.  Ed.  828,  7 
Sup.  Ct.  761,  where  statute  merely  changed  form  of  creditor's  remedy; 
Richardson  v.  Akin,  87  III.  141,  where  statute  merely  changed  creditor's 
remedy  at  law  to  equity;  Bryson  v.  McCreary,  102  Ind.  9,  1  N.  B.  60, 
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where  statnte  relating  to  "redemptions"  was  held  to  affeet  the  remedy  only 
and  not  vested  rights ;  Ochiltree  v.  Iowa  Contracting  Co.,  54  Mo.  117,  where 
stockholder  purchased  stock  subsequent  to  time  of  repeal  ^of  law  making 
him  liable  for  corporation's  debts;  Jerman  v.  Benton,  79  Mo.  151,  where 
party  became  creditor  of  corporation  before  law  making  stockholders 
liable  for  corporation  debts  took  effect;  Penniman's  Appeal,  11  R.  I. 
343,  346,  347,  350,  358,  holding  a  law  abolishing  imprisonment  for  debt, 
while  it  affected  a  creditor's  remedy,  did  not  impair* the  obligation  of  a 
contract,  and  was  constitutional. 

Retrospective  laws.    Note,  10  Am.  Dec.  188. 

Enforcement  in  other  States  of  the  personal  liability  of  stockholders. 
Note,  37  Am.  St.  Rep.  169. 

Alteration  of  stockholders'  liability  as  impairment  of  contract  obliga- 
tion.   Note,  L.  R.  A.  1915B,  801,  812. 

Miscellaneous.  Cited  in  Maine  v.  Waterville  Savings  Bank,  68  Me.  520; 
Houston  etc.  R.  R.  Co.  v.  Commissioners,  36  Tex.  434. 

2  WalL  24-36,  17  I..  Ed.  780,  DBUBY  ▼.  FOSTER. 

Mortgage  given  by  feme  covert  for  hnsband's  benefit,  the  mortgagee's 
name  being  left  blank,  to  be  filled  In  by  the  husband  upon  negotiation  of  the 
loan,  is  a  nullity,  although  properly  acknowledged. 

Approved  in  Cammack  v.  Carpenter,  3  App.  D.  C.  228,  holding  void  deed 
of  wife  alone  to  realty  given  her  by  husband ;  Curtis  v.  Cutler,  76  Fed.  18, 
37  L.  R.  A.  749,  22  C.  C.  A.  16,  where  assignment  of  a  mortgage  without 
inserting  name  of  assignee  was  held  nugatory;  Herr  v.  Denver  Milling  Co., 
13  Colo.  414,  6  L.  R.  A.  645,  22  Pac.  773,  as  against  vendee  of  mortgagor, 
chattel  mortgage,  which  does  not  contain  name  of  grantee,  is  a  nullity, 
although  acknowledged  and  recorded;  Simms  v.  Hervey,  19  Iowa,  291,  292, 
293,  295,  296,  298,  where  blank  mortgage  signed  by  husband  and  wife  and 
delivered  to  husband  who  subsequently  inserted  description  of  wife's  real 
property,  and  delivered  same  to  another  party  with  instructions  to  insert 
name  of  mortgagee,  was  held  not  to  be  the  deed  of  wife ;  Richards  v.  Day, 
137  N.  Y.  187,  33  Am.  St.  Rep.  706.  23  L.  R.  A.  603,  33  N.  E.  147,  holding 
party  who  writes  his  name  upon  blank  piece  of  paper  does  not  become  bound 
to  an  obligation  written  thereon,  unless  it  be  shown  he  gave  "person  who 
wrote  it  authority  to  do  so;  Shirley  v.  Burch,  16  Or.  87,  8  Am.  St.  Rep. 
277,  18  Pac.  354,  holding  instrument  purporting  to  be  a  mortgage,  but  con- 
taining name  of  no  mortgagee,  cannot  be  rendered  valid  by  filling  in  name 
of  mortgagee  by  agent  to  whom  mortgagor  had  delivered  paper. 

Distinguished  in  American  Emigrant  Co.  v.  Clark,  62  Iowa,  187,  188,  17 
N.  W.  485,  holding,  if  taking  the  instrument  as  a  whole  there  can  be  no 
uncertainty  as  to  whom  the  conveyance  is  made,  it  will  not  be  defeated 
simply  because  the  grantee  is  not  formally  named. 
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Power  of  equity  to  perfect  or  enforce  defectively  executed  or  acknowl- 
edged instruments  of  a  married  woman.    Note,  19  Am.  Dec.  233,  234. 

Estoppel  df  married  women.    Note,  28  Am.  Rep.  376. 

If  person  competent  to  convej  real  estate  sign  and  acknowledge  a  deed 
in  blank,  and  deliver  same  to  an  agent  with  ezprees  or  implied  anthority  to  fill 
up  blank  and  perfect  conveyance,  its  validity  could  not  well  be  controverted. 
Approved  in  Burt  v.  Johnson,  146  Fed.  219,  76  C.  C.  A.  567,  where  name 
of  grantee  in  escrow  deed  left  blank  at  request  of  vendee,  subsequent  filing 
in  blank  and  recordation  did  not  invalidate  it;  Shows  v.  Steiner,  175  Ala. 
371,  57  South.  703,  applying  rule  to  contract  of  guaranty  omitting  name 
of  creditor;  Exchange  Nat.  Bank  of  El  Dorado  v.  Fleming,  63  Kan.  142, 
65  PaU.  214,  holding  where  owner  delivers  deed  with  blank  for  grantee's 
name  to  agent  with  power  to  insert  name  of  vendee,  and  agent  sells  for 
antecedent  debt  and  inserts  name,  good  title  passes;  Carr  v.  McColgan, 
100  Md.  477,  60  Atl.  608,  act  of  mortgagees  in  accepting  benefit  of  mort- 
gage loan  and  participating  in  foreclosure  sale  estops  them  from  excepting 
to  sale  on  ground  that  scrivener's  authority  to  fill  in  blanks  rested  only 
in  parol;  Allen  v.  Withrow,  110  U.  S.  128,  28  L.  Ed.  94,  3  Sup.  Ct.  523, 
McClung  V.  Steen,  32  Fed.  376,  Owen  v.  Perry,  25  Iowa,  424,  96  Am.  Dec. 
53,  Swartz  v.  Ballou,  47  Iowa,  194,  29  Am.  Rep.  475,  Palacios  v.  Brasher, 
18  Colo.  597,  36  Am.  St.  Rep.  307,  34  Pac.  253,  and  grantor  is  estopped  from 
controverting  validity  of  instrument  to  prejudice  of  grantee;  Chicago  v. 
Gage,  95  111.  613,  35  Am.  Rep.  185,  and  Lee  County  v.  Welsing,  70  Iowa, 
202,  30  N.  W.  483,  one  signing  official  bond  with  blanks  as  to  name,  term 
of  office,  and  other  sureties,  impliedly  consents  that  such  blanks  may  be 
subsequently  filled;  South  Berwick  v.  Huntress,  53  Me.  90,  97,  87  Am.  Dec. 
536,  542,  and  State  v.  Young,  23  Minn.  557,  where  principle  was  applied  in 
case  of  insertion  of  penal  sum  in  official  bond ;  Field  v.  Stagg,  52  Mo.  541, 
14  Am.  Rep.  439,  and  McQuie  v.  Peay,  58  Mo.  59,  a  feme  covert  havini; 
power  to  mortgage  her  separate  estate,  a  deed  of  trust  executed  by  her  in 
blank  will  not  be  invalid  because  of  failure  to  name  trustee;  Garland  v. 
Wells,  15  Neb.  302,  18  N.  W.  134,  and  if  agent  makes  fraudulent  use  of 
deed  intrusted  to  him,  as  by  inserting  name  of  wrong  grantee,  such  grantee 
can  convey  a  good  title  to  innocent  purchaser;  Cribben  v.  Deal,  21  Or.  215, 
218,  28  Am.  St.  Rep.  749,  751,  27  Pac.  1048,  where  deed  so  executed  was 
sustained;  ^agsSale  v.  Robinson,  48  Tex.  397,  holding  grantor  estopped 
from  denying  validity  of  deed  executed  in  this  manner;  ThreadgiU  v.  But- 
ler, 60  Tex.  600,  where  a  deed  executed  under  such  circumstances,  although 
name  of  grantee  was  not  filled  in  until  thirty  years  after  delivery  of  deed, 
was   held   valid;   Lafferty   v.   Lafferty,   42   W.   Va.    788,   26   S.    E.   264, 
Whitridge  v.  Barry,  42  Md.  151,  Mason  Lumber  Co.  v.  Collier,  74  Mich. 
249,  41  N.  W.  916,  Brine  v.  Fleming,  135  Mo.  608,  37  S.  W.  504,  Stone  v. 
Brown,  54  Tex.  338,  Spring  Garden  Bank  v.  Hulings  Lumber  Co^  32  W.  Va. 
362,  3  L.  R.  A.  586,  9  S.  E,  245,  all  arguendo.      ' 
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Distingaished  in  State  v.  Matthews,  44  Kan.  604,  605,  10  L/B.  A.  313, 
25  Pae.  39,  where  name  of  grantee  was  inserted  contrary  to  intention  of' 
grantor. 

Filling  blanks  in  written  instruments.    Note,  13  Am.  Dec.  669,  671. 

Validity  of  deed  to  blank  grantee.    Notes,  Ann.  Gas.  1912A,  540; 
Ann.   Gas.   1912A,   589. 

Implied  authority  to  fill  in  blanks  so  as  to  complete  signed  instru- 
ment.   Note,  2  Ann.  Gas.  833. 

Authority  to  fill  up  blanks  in  instrument.    Note,  5  £.  B.  G.  182. 

To  permit  a  married  woman's  mortgage  for  her  husband's  benefit,  appar- 
ently regular  In  form,  to  estop  her  from  showing  It  Invalid  because  of  failure 
to  Insert  mortgagee's  name,  would  be  to  repeal  the  statutory  and  common-law 
provisions  designed  for  her  benefit. 

Approved  in  Linton  v.  National  Life  Ins.  Co.,  104  Fed.  589,  44 
C.  C.  A.  54,  holding  grantors  are  estopped  as  against  bona  fide  pur- 
chaser or  mortgagee  who  is  not  party  to  instrument  to  deny  facts  evi- 
denced by  certificate  of  acknowledgment;  Smith  v.  Ingram,  132  N.  C. 
963,  95  Am.  St  Bep.  680,  44  S.  E.  944,  holding  married  woman  who  per- 
mits gp'antee  under  void  deed  from  her  to  take  possession  and  make  im- 
provements is  not  estopped  from  recovering  land ;  Smythe  v.  Henry,  41  Fed. 
708,  holding  where  a  deed  was  executed  in  violation  of  a  statute,  the 
devisees  of  the  grantor  are  not  estopped  from  disputing  grantee's  title ; 
dissenting  opinion  in  Reis  v.  Lawrence,  63  Cal.  140,  majority  holding  a 
married  woman  is  estopped  from  denying  her  deed,  where  having  obtained 
a  void  decree  of  divorce  she  assumed  her  maiden  name,  represented  herself 
as  a  feme  sole,  and  as  such  conveyed  her  separate  estate;  Williams  v. 
Walker,  111  N.  C.  609,  16  S.  E.  708,  where  married  woman  was  permitted 
to  show  incapacity  to  contract,  although  she  had  represented  that  she  had 
capacity;  Berry  v.  Seawall,  65  Fed.  757,  13  C.  C.  A.  101,  and  Rannees  v. 
Gerner,  80  Mo.  484,  holding  estoppels  in  pais  are  not  applicable  to  femes 
covert,  except  where  regarded  as  femes  sole,  in  consequence  of  possessing 
separate  estate;  Dooley  v.  Baynes,  86  Va.  650,  10  S.  E.  976,  arguendo. 

Estoppel  of  married  woman  to  deny  conveyance.    Note,  12  Am.  Dec. 
90.  • 

Under  Minnesota  statute  a  feme  covert  cannot  make  a  power  of  attorney, 
therefore  a  paper  properly  executed  by  a  married  woman  and  meant  to  be  a 
mortgage  on  her  separate  property,  but  with  blanks  left  for  Insertion  of  mort- 
gagee's name  and  amount  borrowed,  If  filled  up  by  busband  Is  no  deed  as 
respects  wife. 

Approved  in  Lewis  v.  Apperson,  103  Va.  632,  106  Am.  Rep.  903,  68 
Ij.  B.  a.  867,  49  S.  £^.  981,  where  wife  joined  commissioner  in  suit  to  sub- 
ject lands  to  liens,  in ,  executing  deed  relinquishing  dower  rights,  she  is 
not  estopped  from  claiming  dower  rights  as  husband  did  not  join  in  deed; 
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Holland  v.  Moon,  39  Ark.  124,  and  Bowden  v.  Bland,  63  Ark.  66,  22  Am. 
St.  Bep.  180,  13  S.  W.  421,  as  authority  for  holding  courts  are  not  in  habit 
of  reforming  deeds  of  married  women;  Grove  v.'  Todd,  41  Md.  640,  20 
Am.  Bep.  79,  where  a  deed  of  a  feme  eovert  which  had  been  defectively 
acknowledged  was  held  a  nullity. 

Impeachment  of  certificate  of  acknowledgment.    Note,  41  L.  R.  A. 
(N.  8.)  1166. 

Requisites  of  power  of  attorney  to  execute  deed  under  seaL    Note, 
8  E.  B.  C.  632. 

Miscellaneous.  Cited  in  Hitz  v.  Jenks,  123  U.  S.  304,  81  L.  Ed.  159. 
8  Sup.  Ct.  147,  and  McCandless  v.  Engle,  51  Pa.  St.  313,  as  authority  for 
holding  the  certificate  of  separate  examination  and  acknowledgment  of  a 
married  woman,  properly  executed,  cannot  be  controlled  or  avoided,  except 
for  fraud,  by  extrinsic  evidence  as  to  manner  in  which  magistrate  per- 
formed his  duty,  Newton  v.  Porter,  69  N.  Y.  142,  erroneously. 


2  WaU.  36-45,  17  L.  Ed.  755,  MILES  ▼.  OALDWBLL. 

Oonrts  of  equity,  not  being  restrained  by  technicalities,  may  look  past  the 
nominal  parties  in  a  suit  to  the  real  parties  in  interest, 
t  Approved  in  Watson  v.  Columbia  Bridge  Co.,  13  S.  C.  437,  following  role. 

Common-law  reasona  which  rendered  inconciiisiTe  one  trial  in  ejectment 
are  not  applicable  in  United  States  where  suit  is  not  between  flctitions  parties. 

Approved  in  Sturdy  v.  Jackaway,  4  Wall.  176,  18  L.  Ed.  388,  and  Doyle 
▼.  Hallam,  21  Minn.  616,  suit  in  ejectment  having  been  prosecuted  accord- 
ing to  forms,  followed  in  United  States,  the  judgment  is  conclusive  on 
the  parties  and  those  claiming  under;  and  to  the  same  effect,  Sherman  ▼• 
Dilley,  3  Nev.  26,  Spence  v.  McGowan,  63  Tex.  36,  36,  and  Brooke  v.  QreeXf 
89  Md.  236,  43  Atl.  39. 

Where  former  Judgment  is  relied  on  as  an  estoppel,  par<g  or  extrinsic  proof 
may  be  received  to  show  what  matters  were  passed  npon. 

Approved  in  City  Trust  etc.  Co.  v.  Glencove  etc.  Co.,  113  Fed.  179,  5J. 
C.  C.  A.  139,  following  rule;  Halford  v.  James,  136  Fed.  655,  656,  69 
C.  C.  A.  263,  where  issues  involved  in  former  case  do  not  appear  in  entry 
of  judgment  pleaded  as  res  adjudicata,  and  pleadings  have  been  burned, 
parol  is  competent  to  prove  issues;  Kilham  v.  Wilson,  112  Fed.  672  60 
C.  C.  A.  454,  holding  judgment  at  law  for  compensation  for  sale  of  cattle 
bar  to  suit  in  equity  for  accounting;  Union  etc.  Bank  v.  Memphis,  111  Fed. 
572,  49  C.  C.  A.  455,  holding  same  effect  will  be  given  in  Federal  court 
to  State  judgment  in  tax  suit  which  under  State  rule  was  conclusive  only 
as  to  identical  taxes  involved;  Strong  v.  Grant,  2  Mackey  (D.  C),  223, 
holding  opinion  of  court  on  former  suit  could  be  resorted  to  to  determine 
issues  passed  on;  Sass  A  Crawford  v.  Thomas,  6  Ind.  Ter.  71,  11  L.  R.  A. 
(N.  S.)  260,  89  S.  W.  659,  holding  fraud  in  execution  of  lease  provable 
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by  parol  in  tinlawftil  detainer  suit;  Remilliard  v.  Authier,  20  S.  D.  297, 
4  L.  R.  A.  (N.  S.)  295,  105  N.  W.  629,  holding  action  to  quiet  title  barred 
by  judgpient  in  former  action  between  same  parties  involving  same  title; . 
Hudson  V.  Iguano  Land  ic  Min.  Co.,  71  W.  Va.  407,  76  S.  E.  799,  holding 
dismissal  of  bill  to  remove  cloud  for  failure  to  prove  good  title  not  bar 
to  defense  in  trespass  for  timber  and  coal  taken  from  land;  dissenting 
opinion  in  Hogle  v.  Smith,  136  Iowa,  49,  113  N.  W.  562,  majority  holding 
action  for  rents  and  profits  barred  by  decree  on  cross-bill  to  prior  action 
by  defendant  for  specific  performance;  Campbell  v.  Rankin,  99  U.  S.  263, 
25  L.  Ed.  486,  where  judgment  of  lower  court  was  reversed  because  parol 
evidence  was  refused  to  show  controversy  was  same  as  one  previously  ad- 
judicated; Hayner  v.  Stanly,  8  Sawy.  219,  13  Fed.  221,  where  former 
action  in  ejectment  was  held  conclusive  as  to  questions  raised  in  second 
action;  Southern  Minnesota  Ry.  etc.  Co.  v.  St.  Paul  etc.  Ry.  Co.,  55  Fed. 
696,  5  C.  C.  A.  249,  Cromwell  v.  County  of  Sac,  94  U.  S.  354,  24  L.  Ed. 
198,  Geneva  Nat.  Bank  v.  Independent  School  District,  26  Fed.  634,  Griffith 
V.  Fields,  105  Iowa,  366,  75  N.  W.  326,  Ex  parte  Roberts,  19  S.  C.  158, 
Goodenow  v.  Litchfield,  59  Iowa,  231,  9  N.  W.  109,  and  Hart  v.  Bates, 
17  S.  C.  43,  holding  former  judgment*  operates  as  an  estoppel  only  as  to 
matters  in   issue   and   necessarily   determined  therein;   Fayerweather  v. 
Ritch,  88  Fed.  715,  Bottorff  v.  Wise,  53  Ind.  35,  and  Yates  v.  Yates,  81 
N.  C.  402,  following  rule;  dissenting  opinion  in  Aurora  City  v.  West,  7 
Wall.  106,  19  L.  Ed.  51,  majority  holding  plea  of  res  judicata  applies  to 
every  objection  urged  in  second  suit,  w;hen  same  objection  was  open  to 
party  in  first  one;  to  same  effect  in  Shelbina  Assn.  v.  Parker,  58  Mo.  330; 
Burthe  v.  Denis,  133  U.  S.  523,  83  L.  Ed.  771,  10  Sup.  Ct.  338,  Flanigan 
v.  Thompson,  4  Hughes,  425,  9  Fed.  180,  183,  Primm  v.  Raboteau,  56  Mo. 
414,  and  San  Francisco  v.  Holladay,  76  Cal.  23,  17  Pac.  944,  where  matters 
in  issue  being  same  as  those  decided  in  former  action,  defendant  was  per- 
mitted to  plead  res  judicata;  Vogler  v.  Spaugh,  4  Biss.  293,  Fed.  Cas. 
16,988,   holding  parol   evidence   inadmissible   to   contradict   a  jud&:ment; 
Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  989,  6  C.  C.  A.  661,  Steams 
v.  Lawrence,  83  Fed.  745,  28  C.  C.  A.  66,  and  Mason  v.  Kellogg,  38  Mich. 
140,  arguendo;  Hurd  v.  McClellan,  1  Colo.  App.  331,  29  Pac.  183,  after 
final  judgment  in  ejectment  it  is  duty  of  court  to  put  successful  party  into 
possession  of  property;  Missouri  Pacific  Ry.  Co.  v.  Levy,  17  Mo.  App. 
609,  Harrison  v.  Wallton,  95  Va.  724,  64  Am.  St.  Rep.  883,  41  L.  R.  A.  706, 
30  S.  E.  373,  and  Ruff  v.  Doty,  26  S.  C.  177,  4  Am.  St.  Rep.  712,  1  S.  E. 
709,  holding  where  merits  of  controversy  were  at  issue  in  suit,  and  whole 
defense  might  have  been  presented  at  trial,  the  whole  subject  must  be 
considered  concluded  by  judgment. 

Evidence  to  show  what  was  decided,  whether  admissible.    Note,  58 
Am.  Dec.  356. 

State  statute  ivoiTldlng  a  judgment  in  ejectment  shall  be  a  bar  to  any 
other  action  between  same  parties  or  priviea  is  a  role  of  property  binding  on 
Federal  courts. 
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Approved  in  Bryar  v.  Campbell,  177  U.  S.  654,  44  L.  Ed.  928,  20  Sup. 
Ct.  798,  holding  State  court  judgment  in  ejectment  sustaining  defense  bond 
on  title  through  mortgage  sale  was  valid  though  plaintiff  Jiad  obtained 
prior  Federal  decree  against  one  of  ejectment  defendants;  Elk  Garden  Co. 
V.  T.  W.  Thayer  Co.,  206  Fed.  216,  holding  judgment  in  trespass  determin- 
ing title  was  bar  to  ejectment  between  same  parties  or  privies;  Blanehard 
V.  Brown,  3  Wall.  249,  250,  18  L.  Ed.  71,  72,  following  rule ;  Equator  Min. 
etc.  Co.  V.  Hall,  106  U.  S.  88,  27  L.  Ed.  115.  1  Sup.  Ct.  130,  holding  Colo- 
I'ado  statute,  which  provides  that  where  judgment  is  rendered  against 
cither  party  in  action  to  recover  real  property  in  that  State  he  is,  without 
showing  cause,  entitled  to  new  trial,  is  binding  on  Federal  courts  sitting 
in  that  State;  Britton  v.  Thornton,  112  U.  S.  535,  28  L.  Ed.  819,  5  Sup. 
Ct.  295,  and  Bryar  v.  Byrar,  78  Fed.  659,  where  Pennsylvania  statute 
making  judgments  in  actions  of  ejectment  conclusive  was  held  binding  on 
Federal  court  sitting  in  that  district;  Smale  v.  Mitchell,  143  U.  S.  108, 
36  L.  Ed.  93,  12  Sup.  Ct.  355,  where  Illinois  statute  permitting  second  trial 
in  actions  of  ejectment  was  held  to  apply  to  trials  in  Federal  courts  within 
district  of  Illinois;  to  same  effect,  in  Hiller  v.  Shattuck,  1  Flipp.  275,  Fed. 
Cas.  6504,  where  similar  Michigan . statute  was  construed;  Elder  v.  Mc- 
Claskey,  70  Fed.  538,  17  C.  C.  A.  251,  holding  construction  placed  by  State 
court  on  State  statute  of  limitations  is  rule  of  property  binding  on  Federal 
courts;  Iron  Silver  Min.  Co.  v.  Campbell,  61  Fed.  933,  10  C.  C.  A.  172, 
adopting  Colorado  State  practice  as  to  granting  new  trial  in  ejectment, 
in  Federal  court;  Hogan  v.  Kurtz,  94  U.  S.  775,  24  L.  Ed.  318,  arguendo; 
Dishong  v.  Finkbiner,  46  Fed.  14,  holding  second  action  in  ejectment  in- 
volving same  facts  decided  in  former  action  between  same  parties  is  not 
vexatious  litigation,  which  will  be  enjoined  by  court  of  equity,  when  State 
statute  allows  defeated  party  in  ejectment  a  second  action;  Barrell  ▼. 
Title  Guarantee  etc.  Co.,  27  Or.  83,  84,  39  Pac.  994,  where  State  stetute 
provided  judgment  in  action  of  ejectment  conclusively  determines  rights 
of  defeated  party. 

Distinguished  in  Kimmel  v.  Benna,  70  Mo.  64,  66,  where  judgment  in 
ejectment  was  held  no  bar  to  second  action  between  same  parties  for 
same  property. 

Conclusiveness  of  judgment  in  ejectment.  Note,*  85  Am.  Dec.  208, 
209,  210. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  eonrts. 
Note,  40  L.  R.  A.  (N.  S.)  436. 

Bill  by  defendant  In  ejectment  to  quiet  his  title,  against  alleged  ftandn- 
lent  deeds,  being  dismissed,  but  without  examination  of  merits,  was  without 
prejudice  to  defendant's  right  to  claim  for  improvements  made  on  the  premiaea. 
Approved  in  Bodkin  v.  Arnold,  45  W.  Va.  96,  30  S.  E.  157,  and  Dnrant 
V.  The  Essex  Co.,  7  Wall.  110,  19  L.  Ed.  156,  as  instance  where  bill  in 
equity  being  dismissed  without  considerafion  of  merits  was  also  without 
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prejudice  to  snitors;  Tyler  v.  Magwire,  17  Wall.  292,  21  L.  Ed.  586,  and 
McClaskey  v.  Barr,  62  Fed.  211,  as  authority  for  holding  claim  by  defeated 
party,  in  action  of  ejectment,  for  improvements  made  in  good  faith  de- 
I>end8  on  State  statutes  and  must  be  prosecuted  in  State  courts. 

Conclusiveness  of  judgment  in  ejectment,  etc.,  as  to  previous  claim  of 
title,  not  in  issue.    Note,  4  L.  B.  A.  (N.  S.)  296. 

Judgment  against  plaintiff  in  action  involving  boundary  as  establish- 
ing boundary  claimed  by  defendant.    Note,  38  L.  R.  A.  (N.  8.)  1024. 

Miscellaneous.  Cited  in  Allin  v.  Robinson,  1  Dill.  120,  Fed.  Cas.  249,  as 
authority  for  holding  title  may  be  tried  in  possessory  action;  Schnelle  & 
Co.  V.  Barlow,  34  Fed.  857,  and  Holmes  v.  Carondelet,  38  Mo.  552,  as 
vindicating  propriety  of  Missouri  statute  making  judgment  in  action  of 
ejectment  conclusive  on  parties  to  suit,  or  those  claiming  under  them; 
Hukill  v.  Guffey,  37  W.  Va.  453,  16  S.  E.  553,  erroneously. 

2  WaU.  45-66,  17  L.  Ed.  868,  FBOVIDEKOE  TOOL  COMPANT  ▼.  NOBBI8. 

Agreement  for  compensation  for  procuring  a  contract  from  the  government 
to  furnish  its  supplies  is  against  public  policy  and  unenforceable. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  79,  60  L.  Ed.  537,  36 
Sup.  Ct.  247,  holding  contract  with  United  States  void  by  reason  of 
secret  arrangement  with  official  having  voice  in  awarding  contract  to 
share  in  profits ;  Sage  v.  Hampe,  235  U.  S.  105,  59  L.  Ed.  160,  35  Sup.  Ct. 
94,  holding  contract  affecting  Indian  lands  void  as  tending  to  bring  to 
bear  improper  influence  on  public  officer;  Le  Toumeux  v.  Gilliss,  1  Cal. 
App.  552,  82  Pac.  629,  note  for  money  advanced  for  expenses  of  lobbyist 
is  void;  Russell  v.  Courier  Printing  etc.  Co.,  43  Colo.  326,  95  Pac.  938, 
holding  void  agreement  between  publishers  for  public  printing  which  in- 
volved securing  of  release  of  one  from  existing  public  contract  and  trans- 
fer to  another,  at  greater  cost  to  public;  Oliver  v.  Wilder,  27  Colo.  App. 
344,  149  Pac.  277,  holding  void  agreement  between  Secretary  of  State  and 
newspaper  publishers,  by  which  they  were  to  be  paid  maximum  fees  for 
publishing  State  matter  and  to  support  party  of  Secretary  at  election; 
Owens  V.  Wilkinson,  20  App.  D.  C.  68,  69,  holding  agreement  of  attorney 
with  client  involving  personal  solicitation  of  members  of  Congress  to  pro- 
cure legislation  was  unenforceable;  Weed  v.  Black,  2  McAr.  (D.  C.)  274, 
29  Am.  Bep.  618,  holding  void  agreement  to  pay  delegate  to  Congress  for 
services  in  securing  payment  of  claim  against  United  States  where  legis- 
lation was  necessary;  Peckham  v.  Lane,  81  Kan.  496,  19  Ann.  Gas.  369, 
25  L.  R.  A.  (N.  S.)  967,  106  Pac.  467,  holding  void  contract  made  by  man- 
aging officer  of  railroad  to  locate  station  in  consideration  of  personal 
benefit  to  him;  Scripps  v.  Sweeney,  160  Mich.  161,  125  N.  W.  78,  holding 
void  contract  of  four  of  nine  stockholders  of  newspaper  corporation  to 
control  policy  of  papers  and  favor  themselves  in  salaries  and  oppor- 
tunities; Edwards  v.  Goldsboro,  141  N.  C.  65;  8  Ann.  Gas.  479,  4  L.  R.  A. 
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(N.  S.)  589,  53  S.  E.  653,  holding  void  contract  of  city  to  locate  public 
building  near  certain  property  in  consideration  of  payments  to  be  made 
by  owners ;  Hare  v.  Phaup,  23  Okl.  578,  580, 188  Am.  St.  Rep.  852,  101  Pac. 
1052,  holding  void  contract  to  pay  for  services  in  procuring  location  of 
postoffice  in  certain  block,  payments  to  continue  so  long  as  postoffice  con- 
tinued ;  Hyland  v.  Oregon  Hassam  Pav.  Co.,  74  Or.  14,  L.  R.  A.  19150,  823, 
144  Pac.  1163,  holding  void  contract  to  pay  three  per  cent  of  contract  price 
of  street  work  secured  from  city  to  party  procuring  same;  Kuhn  v.  Buhl, 
251  Pa.  St.  370,  96  Atl.  984,  holding  void  contract  between  two  applicants 
for  reclamation  of  arid  lands  by  which  one  sold  his  plans  to  the  otfter 
and  agreed  to  withdraw;  Madison  County  v.  Alexander,  116  Tenn.  688> 
94  S.  W.  604,  holding  member  of  County  Court  could  not  sell  •supplies 
to  county  workhouse;  State  v.  Robertson,  5  Tenn.  Civ.  App.  453,  holding 
member  of    committee  to  build  levee,  accepting  employment  as  superin- 
tendent from  committee,  became  thereby  ineligible  for  such  office  for  ten 
years,  under  Shannon's  Code,  sec.  1133;  Flynn  v.  Bank  of  Mineral  Wells, 
53  Tex.  Civ.  484,  118  S.  W.  849,  holding  void  contract  of  attorney  to 
use  personal  influence  to  secure  bridge  contracts  from  county;  dissenting 
opinion  in  Parrott  v.  Atlantic  etc.  R.  Co.,  165  N.  C.  320,  Ann.  Gas.  1915D, 
265,  81  S.  E.  357,  majority  upholding  contract  of  railroad  to  establish  flag 
station  in  consideration  of  deed  to  right  of  way;  Trist  v.  Child,  21  Wall. 
449,  22  L.  Ed.  624,  Hayward  v.  Nordberg  Mfg.  Co.,  85  Fed.  11,  29  C.  C.  A. 
438,  and  Crichfleld  v.  Bermudez  Co.,  174  111.  481,  482,  42  L.  R.  A.  852, 
51  N.  E.  557,  all  applying  rule  where  lobbyihg  was  with  city  councils; 
McBratney  v.  Chandler,  22  Kan.  695,  31  Am.  Rep.  214,  holding  where  ser- 
vices contracted  for  and  rendered  are  partially  those  of  an  attorney  and 
partially  those  of  a  lobbyist,  the  entire  contract  is  vitiated;  Houlton^v. 
Dunn,  60   Minn.  29,  30,  51   Am.  St.  Rep.  495,  496,  30  L.  R.  A.  740,  61 
N.  W.  899,  Sweeney  v.  McLeod,  15  Or.  338,  15  Pac.  279,  Spalding  v. 
Ewing,  149  Pa.   St.  380,  34  Am.  St.  Rep.  612,  15  L.  R.  A.  729,  24   Atl. 
220,  Chippewa   etc.  Ry.  Co.  v.  Chicago   etc.  Ry.  Co.,  75    Wis.  247,  252, 
6  L.  R.  A.  608,  610,  44  N.  W.  23,  24,  all  holding  void  agreements  to  pay 
for  lobbying  services;  Meguire  v.  Corwine,  101  U.  S.  Ill,  25  !■.  Ed.  901, 
holding  an  agreement  by  A,  in  consideration  of  B's  procuring  his  appoint- 
ment as  special  counsel  for  the  United  States  in  certain  cases,  to  pay  B 
certain  amount  of  fees  allowed,  to  be  against  public  policy  and   void; 
Oscanyan  v.  Winchester  Arms  Co.,  103  U.  S.  273,  26  L.  Ed.  544  (aflBmiing 
15  Blatchf.  85,  88,  Fed.  Cas.  10,600),  where  agreement  by  domestic  cor- 
poration to  pay  resident  consul  of  foreign  government  for  using  his  influ- 
ence to  induce  his  government  to  purchase  arms  from  said  corporation, 
was  held  not  enforceable;  Woodstock  Iron  Co.  v.  Richmond  etc.  Extension 
Co.,  129  U.  S.  662,.  32  L.  Ed.  826,  9  Sup.  Ct.  409,  agreements  to  influence 
conduct  of  officers  charged  with  duties  affecting  public  interest  will  not 
be  enforced ;  McMuUen  v.  Hoffman,  174  U.  S.  648,  48  L.  Ed.  1121,  19  Sup. 
Ct.  843  (affirming  Hoffman  v.  McMullen,  83  Fed.  376,  45  L.  R.  A.  410, 
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28  C.  C.  A.  178),  Hannah  v.  Fife,  27  Mich.  180,  182,  and  Brooks  v. 
Cooper,  50  N.  J.  Eq.  772,  86  Am.  St.  Bep.  803,  21  L.  B.  A.  621,  26 
Atl.  982,  where  agreement  between  contractors,  who  were  each  bidders 
at  a  public  letting  of  work,  to  share  profits  which  might  be  'derived 
from  such  work  in  case  either  received  contract  was  held  invalid ;  Findlay 
V.  Pertz,  66  Fed.  435,  29  L.  R.  A.  198,  13  C.  C.  A.  559,  holding  city  not 
bound  by  contract  entered  into  on  its  behalf  by  one  of  its  employees, 
who  was  acting  as  agent  for  party  with  whom  contract  was  made;  dis- 
senting opinion  in  McElvain  v.  Mudd,  44  Ala.  73,  majority  holding  a  note 
given  for  slaves  sold  after  issuance  of  emancipation  proclamation  valid; 
Martin  v.  Bartow  Works,  35  Ga.  328,  329,  where  gist  of  agreement  was 
to  prevent  slaves  from  obtaining  their  freedom,  such  agreement  being 
made  after  emancipation  proclamation,  agreement  was  illegal  and  void; 
Elkhart  Lodge  v.  Crary,  98  Ind.  241,  242,  49  Am.  Rep.  748,  749,  where 
promjfsory  notes  given  party  in  payment  for  his  services  in  inducing  post- 
master-general to  locate  a  postoffice  at  a  particular  place,  were  held  to 
be  without  consideration;  Brown  v.  Bank,  137  Ind.  669,  24  L.  R.  A.  210, 
37  N.  E.  163,  where  an  agreement  to  pay  a  judicial  officer  a  particular 
reward,  contingent  on  the  arrest  and  conviction  of  a  certain  party,  was 
held  invalid;  Haas  v.  Fenlon,  8  Kan.  607,  where  evidence  of  representa- 
tions that  a  person  would  be  appointed  to  a  position  of  public  trust,  as 
an  inducement  to  a  party  to  make  a  contract,  was  refused;  Noel  v.  Drake, 
28  Kan.  269,  42  Am.  Rep.  168,  where  a  contract  made  by  president  of 
national  bank  with  stockholder,  in  which  president  agreed  to  make  such 
stockholder  cashier  of  bank  in  consideration  of  his  taking  stock  therein, 
was  held  without  consideration;  Woodman  v.  Innes,  47  Kan.  28,  27  Am, 
St.  Rep.  276,  27  Pac.  126,  where  contract,  the  object  of  which  was  to 
retain  a  postoffice^ at  a  particular  place,  was  held  against  public  policy; 
Hagan  v.  Wellington,  7  Kan.  App.  76,  52  Pac.  909,  where  a  contract  to 
pay  for  evidence  furnished  in  a  land  contest  case  was  held  to  be  without 
consideration;  Slocum  v.  Wooley,  43  N.  J.  Eq.  454,  11  Atl.  265,  where 
court  refused  to  enforce  a  contract,  which  grew  out  of  a  contract,  the 
purpose  of  which  was  to  defeat 'a  public  enterprise;  Basket  v.  Moss,  115 
N.  C.  457,  44  Am.  St.  Rep.  464,  20  S.  E.  733,  holding  an  agreement  by 
A  to  pay  B  for  his  influence  in  securing  the  appointment  of  A  to  office, 
is  illegal;  Ashbumer  v.  Parrish,  81  Pa.  St.  54,  holding  a  contract  with 
the  government,  in  which  the  sureties  were  the  real  parties  in  interest 
and  in  fact  the  principals,  was  an  imposition  on  the  government  and  in- 
valid ;  Simpson  v.  Normand,  51  La.  Ann.  1366,  26  South.  270,  denying  con- 
cubine's claim  for  services  as  house  servant;  Brady  v.  Atlantic  Works, 
3  Fed.  Cas.  1196,  Robison  v.  McCracken,  52  Fed.  729,  McMullan  v.  Hoff- 
man, 69  Fed.  516,  and  Gatton  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  95  Iowa,  142, 
28  L.  R.  A.  566,  63  N.  W.  599,  all  arguendo. 

Distinguished  in  Hegness  v.  Chilberg,  224  Fed.  31,  139  C.  C.  A.  492, 
upholding  contract  of  partnership  to  bid  for  mail  contracts,  where  pur^ 
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pose  was  not  to  lessen  competition  in  bidding;  Bush  v.  Russell,  180  Ala. 
597)  598,  61  South.  375,  376,  holding  contract  to  procure  purchase  of 
postoffice  site  by  United  States  was  not  void  because  compensation  was 
contingent;  Cole  v.  Brown-Hurley  Hardware  Co.,  139  Iowa,  496,  497, 
16  Ann.  Gas.  846,  18  L.  R.  A.  (N.  8.)  1161,  117  N.  W.  750,  upholding 
agreement  of  lessor  to  furnish  tracks  to  building  for  agreed  rent,  though 
consent  of  city  council  must  be  secured  to  lay  tracks;  Kansas  City  Paper 
House  V.  Foley  Ry.  Printing  Co.,  86  Kan.  681,  Ann.  Gas.  1913A,  294,  89 
L.  R.  A«  (N.  S.)  747,  118  Pac.  1057,  upholding  contract  to  pay  for  ser- 
vices in  selling  goods  to  public  board;  Padilla  v.  Padilla,  11  N.  M.  646, 
70  Pac.  564,  where  brother  secured  judgment  in  Court  of  Claims  on  Indian 
depredation  claim'  for  property  owned  by  himself  and  sister,  and  before 
judgment  he  agreed  to' pay  sister  her  share  when  he  received  money,  sister 
may  recover;  Stanton  v.  Embrey,  93  U.  S.  657,  23  L.  Ed.  985,  holding  an 
agreement  to  pay  a  contingent  fee  for  professional  services  in  pros^nting 
a  claim  against  the  United  States  pending  in  one  of  executive  departments 
not  in  violation  of  law  nor  against  public  policy;  State  v.  Johnson,  52 
Ind.  203,  where  agreement  to  pay  State  certain  sum  of  money  on  condi- 
tion a  particular  State  institution  was  located  at  a  certain  place  was  held 
l^al  and  enforceable;  Hovey  v.  Storer,  63  Me.  489,  holding,  where  con- 
tract has  been  execute,  although  it  could  not  have  been  enforced  at  law, 
courts  will  not  disturb  it  at  suit  of  parties  in  pari  delicto;  Winpenny  v. 
French,  18  Ohio  St.  475,  holding  employment  of  agents  to  negotiate  con- 
tracts with  government  not  necessarily  against  public  policy;  Houlton  v. 
Nichol,  93  Wis.  397,  400,  401,  57  Am.  Rep.  929,  932,  33  L.  R.  A.  168,  169. 
67  N.  W.  716,  717,  718,  where  contract  to  pay  experienced  land  explorer 
for  his  services  in  procuring  government  lands  to  be  opened  to  settlement 
was  sustained. 

Criticised  in  Lyon  v.  Mitchell,  36  N.  Y.  239,  242,  93  Am.  Dec.  506,  508. 
holding  an  agreement  to  pay  commission  to  an  agent  for  effecting  a  sale 
of  certain  steam  vessels  to  the  government,  is  not  void. 

Contracts  for  services  void  as  against  public  policy.    Note,  66  Am. 
Dec.  507,  509. 

Agency — Secret  contract  with  other  party.    Note,  42  Am.  Rep.  888. 

Validity  of  agreement  to  pay  for  services  in  procuring  contract  for 
sale  of  goods  to  public.    Note,  Ann.  Gas.  1913A,  297,  298. 

Validity  of  agreement  by  which  compensation  depends  on  success  in 
procuring  public  contract.    Note,  39  L.  R.  A.  (N.  S.)  749,  750. 

Invalidity  of  agreement  affecting  selection  of  officeiB.    Note,  6  £.  R.  G. 
346. 

Validity  of    contract  for  services  to  procure  legislation.    Note,  SO 
If.  R.  A.  738. 


845  '    GREGG  V.  FORSYTH.  2  Wall.  66-57 

All  agi9ement8  for  pecuniary  coniideration  to  control  buslneB^  operations 
of  goremment,  appointment  of  oAcers  or  the  course  of  legislation,  are  void, 
wltbout  reference  to  means  contemplated  or  used. 

Approved  in  Hazelton  v.  Sheckels,  202  U.  S.  78^  79,  50  L.  Ed.  941,  942, 
26  Sup.  Ct.  567,  agreement  to  sell  land  at  specified  price  is  void  where 
consideration  was  rendition  of  services  in  calling  attention  of  Congress 
of  desirability  of  land  for  public  building  site;  Sussman  v.  Porter,  137 
Fed.  164,  agreement  to  procure  consent  of  abutting,  property  owners  for 
construction  of  trolley  line  and  to  obtain  franchise  for  same  for  con- 
tingent fee  is  void ;  Washington  Irr.  Co,  v.  Krutz,  119  Fed.  286,  56  C.  C.  A. 
1,  holding  void  agreement  between  land  officer  and  irrigation  company 
to  convey  land  in  consideration  of  services  rendered  with  respect  to  lands 
in  dispute  before  department;  Spottswood  v.  Bentley,  130  Ala.  313,  30 
South.  494,  holding  void  agreement  between  owner  of  property  destroyed 
by  government  forces  and  third  party  having  no  interest  therein,  whereby 
latter  was  to  present  claim  to  government  and  divide  proceeds  with  owner ; 
William  Deering  etc.  Co.  v.  Cunningham,  63  Kan.  178,  65  Pac.  264,  holding 
agreement  that  for  consideration  one  will  withdraw  opposition  to  grant- 
ing of  pardon  and  will  endeavor  to  secure  grant  of  pardon  to  felon  is  void ; 
Edgerly  v.  Hale,  71  N.  H.  145,  146,  51  Atl.  683,  holding  agreement  that 
sheriff  shall  receive  no  fees  for  service  of  writs  unless  actions  result  suc- 
cessfully is  void;  Veazey  v.  Allen,  173  N.  Y.  372,  66  N.  E.  107,  holding 
void  agreement  to  procure  legislation  to  depreciate  market  value  of  secur- 
ities; McGuffin  V.  Coyle,  15  Okl.  668,  674,  85  Pac.  960,  962,  note  payable 
to  officers  of  railroad  in  personal  capacity  on  condition  that  road  built  to 
certain  point  by  certain  time  is  void;  Averbeck  v.  Hall,  14  Bush,  508, 
where  a  contract  to  use  every  legal*  and  proper  endeavor  to  have  dis- 
missed certain  criminal  prosecutions  was  held  against  public  policy;  Weber 
V.  Shay,  56  Ohio  St.  124,  125,  60  Am.  St.  Rep.  744,  745,  37  L.  R.  A.  233, 
46  N.  E.  380,  where  contract  by  attorneys  to  render  service  to  prevent 
Rnding  of  an  indictment  against  an  accused  was  declared  ilfcgal;  Riden- 
baugh  V.  Young,  145  Mo.  280,  281,  46  S.  W.  961,  agreement  to  defraud 
devisee  by  collusive  will  contest  is  against  public  policy;  Newman  v.  Dav- 
enport, 9  Baxt.  542,  3  Dill.  388,  Fed.  Cas.  16,805,  arguendo. 

Distinguished  in  Brady  v.  Yost,  6  Idaho,  280,  281,  55  Pac.  544,  upholding 
contract  for  sale  of  newspaper  whereby  vendor  agreed  to  obtain  for 
vendee  contract  to  publish  classification  lists  of  mineral  lands  and  vendee 
agreed  to  bid  for  county  printing  and,  if  successful,  to  assign  contract  to 
vendor.  - 

Miscellaneous.    Cited  in  Murray  v.  Chicago  etc.  Ry.  Co.^  62  Fed.  41. 

2  Wall  56-67,  17  L.  Ed.  782,  OBEGO  ▼.  FOB8TTH. 

Error  does  not  lie  to  ref  luwl  ot  Circuit  Court  to  award  writ  of  restltiitlon 
in  ejectment. 
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Approved  in  Wilson  v.  Newburgh,  42  App.  D.  C.  408,  409,  holding  appeal 
could  be  taken  from  order  denying  motion  for  restitution  made  after 
trial  court  had  granted  new  trial  on  mandate  of  appellate  court;  United 
States  V.  Abatoir  Place,  106  U.  S.  162,  27  L.  Ed.  129.  1  Sup.  Ct.  171,  hold- 
ing Supreme  Court  will  not  review  action  of  District  Court  in  revenue 
cause  in  denying  motion  of  United  States  that  certificate  of  reasonable 
cause  of  seizure  be  entered  of  record;  The  Elmira,  16  Fed.  139,  holding 
United  States  Circuit  Court  has  no  jurisdiction  to  hear  an  appeal  in 
admiralty  from  order  of  District  Court  refusing  to  quash  an  execution; 
Burrows  v.  Mickler,  22  Fla.  574,  1  Am.  St.  Bep.  218,  holding  right  of 
appeal  is  not  waived  by  payment  of  amount  of  execution  to  sherifE,  to 
avoid  levy. 

2  Wall.  57-70,  17  L.  Ed.  818,  BANKS  ▼.  OODEK. 

AddltionB  by  accretion  belong  to  owner  of  land  bordering  on  river,  lake 
or  sea,  as  the  case  may  be. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  624,  56  L.  Ed.  578, 
32  Sup.  Ct.  340,  holding  owner  of  land  bounded  by  stream  continued  to 
hold  to  stream  where  banks  were  changed  by  erosion;  Iowa  v.  Carr,  191 
Fed.  261,  112  C.  C.  A.  477,  holding  natural  accretion  to  island  vested  in 
owner  of  island;  Leverich  v.  Mayor  etc.,  110  Fed.  179,  holding  riparian 
owners  may  erect  wharves  from  their  lands  to  navigable  waters;  Ham- 
mond V.  Shepard,  186  111.  242,  78  Am.  St.  »op.  277,  57  N.  E.  868,  holding 
riparian  owner  on  meandered  lake  may  take  by  accretion  or  reliction  if 
it  appear  that  addition  was  by  imperceptible  process;  State  v.  Yates,  104 
Me.  362,  ^2  L.  R.  A.  (N.  8.)  592,  71  Atl.  1019,  holding  where  public  ease- 
ment extended  to  high-water  mark,  i{  followed  advance  of  such  mark  sea- 
ward to  include  accretions;  Sherwin  v.  Bitzer,  97  Minn.  256,  106  N.  W. 
1048,  statement  in  deed  that  land  conveys  certain  number  of  acres  does 
not  control  ^^scription  of  lots  abutting  on  water,  where  water  has  re- 
ceded; Ocean  City  Assn.  v.  Shriver,  64  N.  J.  L.  555,  557,  46  Atl.  692, 
determining  right  to  accretions  along  Peck's  Beach;  State  v.  Muncie 
Pulp  Co.,  119  Tenn.  105,  104  S.  W.  452,  holding  doctrine  of  accretion  did 
not  apply  to  filling  up  of  old  channel  abandoned  by  stream  for  new  channel 
as  result  of  avulsion;  Chesapeake  etc.  Ry.  v.  Walker,  100  Va.  83,  40 
8.  E.  638,  holding  corporation  which  is  fee  simple  riparian  owner  may 
take  by  accretion;  Hathaway  v.  Milwaukee,  132  Wis.  256,  122  Am.  St. 
Rep.  976,  9  L.  R.  A.  (N.  S.)  778,  111  N.  W.  573,  holding  where  city 
accepted  voluntary  grant  of  strip  of  land  bordering  on  lake  for  street,  it 
was  entitled  to  accretions  thereto;  dissenting  opinion  in  Ker  ft  Co.  v. 
Couden,  223  U.  S.  279,  56  L.  Ed.  436,  32  Sup.  Ct.  284,  majority  holding 
under  Spanish  law  lands  added  to  shore  by  accretion  become  pnblic 
domain;  Jefferies  v.  East  Omaha  Land  Co.,  134  U.  S.  189,  SS  L.  Sd.  876, 
10  Sup.  Ct.  520,  where  addition  by  accretion  to  lot  bordering  on  Missouri 
River  was  held  to  belong  to  owner  of  lot  and  not  to  government;  Warren 
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v.  Chambers,  25  Ark.  122,  123,  91  Am.  Dec  540,  541,  where  land  left  dry 
by  receding  of  lake  was  held  to  belong  to  riparian  owner;  Lovingston  ▼. 
8t.  Clair  County,  64  111.  60,  16  Am.  Bep.  519,  where  riparian  owners  along 
Milsissippi  River  were  held  entitled  te^  all  accretion  eansed  by  deposits 
left  by  river;  Campbell  v.  Laclede  Gas  light  Co.,  84  Mo.  372,  holding 
statute  of  limitations  in  its  application  to  accretions  relates  back  to  time 
it  b^an  to  run  in  favor  of  riparian  owner  as  to  main  bank;  Poynter  v. 
Chipman,  8  Utah,  450,  32  Pac.  692,  and  Knudsen  v.  Omanson,  10  Utah, 
130,  37  Pac.  251,  holding  owners  of  land  bounded  by  Great  Salt  Lake 
entitled  to  land  left  by  subsidence  of  water;  Stoner  ▼.  Rice,  121  Ind.  55, 
6  L.  B.  A.  390,  22  N.  E.  969,  arguendo. 

Distinguished  in  Nebraska  v.  Iowa,  143  U.  S.  361,  86  L.  Ed.  188,  12  Sup. 
Ct.  397,  and  Bouvier  v.  Stricklett,  40  Neb.  798,  59  N.  W.  552,  where 
change  in  course  of  stream  was  by  avulsion. 

Alluvion.    Note,  88  Am.  Dec.  277,  280. 

Accretion  of  shore  lands.    Note,  58  L.  B.  A.  207,  209. 

On  dedication  of  land  for  use  as  public  street,  fee  remains  in  grantor. 

Approved  in  Hamlin  v.  Property  in  Webster,  106  Me.  134,  76  Atl.  164, 
holding  dedication  to  pious  use  did  not  transfer  fee;  Lynch  v.  Town  of 
Northview,  73  W.  Va.  615,  62  L.  R.  A.  (N.  S.)  1088,  81  S.  E.  835,  holding 
city  could  not  enjoin  owner  of  fee  of  street  from  laying  pipes  under  street. 

Flat  of  a  town,  although  not  executed  and  recorded  according  to  law,  may 
operate,  nererthelets,  as  a  common-law  dedication  of  streets  and  allejrs  to 
public  use. 

Approved  in  Oiffen  v.  City  of  Olathe,  44  Kan.  348,  24  Pao.  473, 
following  rule. 

Grant  of  land  bordering  on  a  road  or  river  carries  title  to  center  of  road 
or  river,  unless  it  he  manifest  that  graiit  was  only  to  extend  to  exterior  line. 

Approved  in  Western  Union' Tel.  Co.  v.  Krueger,  36  Ind.  App.  353,  74 
N.  E.  26,  and  Sweatman  v.  Bathrick,  17  S.  D.  159,  95  N.  W.  427,  both  fol- 
lowing rule;  Hobart  v.  Hall,  174  Fed.  442,  holding  riparian  owner  had 
exclusive  right  to  island  in  river  formed  by  accretions  between  bank  and 
main  channel ;  Ocean  City  Hotel  etc.  Co.  v.  Sooy,  77  N.  J.  L.  531,  73  Atl. 
238,  holding  where  land  was  conveyed  bounded  by  street  washed  by  ocean, 
title  passed  only  to  center  of  street  as  it  appeared  on  map;  Paine  v.  Con- 
sumers' Forwarding  etc.  Co.,  71  Fed.  629^  19  C.  C.  A.  99,  to  grant  of  land 
bordering  on  street;  Cox  v.  Louisville  etc.  Ry.  Co.,  48  Ind.  188,  holding 
an  owner  of  land  abutting  on  street  may  maintain  suit  for  damages  against 
a  railroad  company  for  constructing  its  line  along  street,  such  use  being 
a  new  appropriation  of  soil  which  entitles  owner  to  compensation;  Berry 
V.  Snyder,  3  Bush,  284,  96  Am.  Dec.  280,  holding  riparian  owners  along 
Ohio  River  own  to  thread  of  stream;  Peabody  Heights  Co.  v.  Sadtler,  63 
Md.  537,  and  White's  Bank  v.  Nichols,  64  N.  Y.  71,  72,  holding  under  fair 
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constmction  of  deed  it  was  apparent  land  should  extend  only  to  road  and 
not  to  center  thereof;  Snoddy  v.  Bolen,  122  Mo.  485,  24  L.  R.  A.  510,  2& 
S.  W.  933,  where  plat  'represented  lots  as  being  bounded  by  street  and  lots 
were  sold  with  reference  to  plat;  Parker  v.  Taylor,  7  Or.  447,  purchaser 
of  land  over  which  public  highway  extends  takes  same  subject  to  right 
of  way  by  public;  McDonald  v.  Payne,  114  Ind.  364,  16  N.  E.  797,  as 
authority  for  holding  streets  may  be  referred  to  as  monuments  in  describ- 
ing lands;  Boston  v.  Richardson,  13  Allen,  153,  and  Clark  v.  Campau,  19 
Mich.  329,  as  to  rule  for  determining  boundary  between  adjoining  riparian 
owners. 

Effect  of  bounding  grant  on  river  or  tide  water.    Note,  42  L.  B*  A.  504.. 

Whether  one  is  a  riparian  or  littoral  owner,  whose  property  abuts  on 
highway  bordering  on  navigable  water.  Note,  22  L.  B.  A.  (N.  S.) 
674. 

Orant  of  land  bordering  on  a  street  on  the  lake  front,  in  which  the  public 
had  a  mere  easement,  extends  to  middle  of  street  only;  therefore  additioiis 
to  street  by  accretion  upon  the  farther  side  belong  to  grantor  and  not  grantee. 

Approved  in  Stockley  v.  Cissna,  119  Fed.  822,  56  C.  C.  A.  324,  holding 
sudden  cutting  of  new  channel  by  Mississippi,  called  "Centennial  cut-off," 
did  not  change  boundary  between  Tennessee  and  Arkansas ;  Irvin  v.  Cram* 
mond,  58  Ind.  App.  547,  548,  108  N.  E.  542,  holding  where  street  was 
boundary  between  land  and  river,  owner  of  land  could  not  claim  alluvion ; 
Ocean  City  Assn.  v.  Shriver,  64  N.  J.  L.  559,  46  Atl.  693,  determininar  risrht 
to  accretions  along  Peck's  Beach ;  City  of  Demopolis  v.  Webb  87  Ala.  668^ 
6  South.  411,  Allen  v.  Munn,  55  111.  489,  and  Brisbine  v.  St.  Paul  etc.  Ry. 
Co.,  23  Minn.  130,  131,  holding  owner  of  fee  in  street  bordering  on 
navigable  waters  is  a  riparian  owner. 

Modified  in  Wait  v.  May,  48  Minn.  458,  61  N.  W.  472,  owing  to  peculiar 
state  of  facts. 

Clause  in  bankruptcy  act  limiting  time  for  bringing  suits  does  not  apply 
to  suits  by  assignees  or  their  grantees  for  recovery  of  real  estate  adversely 
held  until  after  two  yean  from  taking  of  such  adverse  possession. 

Approved  in  Phelan  v.  O'Brien,  4  McCrary,  468,  13  Fed.  657,  holdinfj 
limitation  in  act  applies  to  contests  growing  out  of  dealings  of  assignee 
with  estate  after  it  comes  into  his  hands;  Gray  v.  Jones,  4  McCrary,  521» 
14  Fed.  87,  following  rule;  Berry  v.  Sawyer,  19  Fed.  288,  where  adverse 
possession  was  claimed  by  a  trustee;  Harvey  v.  Gage,  31  Fed.  276,  holding 
suit  brought  by  assignee  more  than  two  years  after  adverse  title  was  set 
up  is. barred  by  the  statute;  Minot  v.  Tappan,  127  Mass.  339,  holding  limi- 
tatiou  does  not  apply  to  bill  in  equity  brought  by  trustees  under  a  will  to 
obtain  instructions  of  court,  in  which  assignee  in  bankruptcy  of  one  of 
cestui  que  trusts  is  party  defendant;  French  v.  Merrill,  132  Mass.  527,. 
holding  limitation  in  bankruptcy  act  cannot  affect  any  suit,  the  cause  of 
which  accrues  after  bankruptcy,  until  two  years  have  expired;  Rock  v. 
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Dennett,  155  Mass.  503,  30  N.  £.  172,  where  suit  to  recover  land,  brought 
more  than  two  years  after  it  had  been  conveyed  by  assignee  in  bankruptcy, 
was  held  barred  by  limitation  in  bankruptcy  act;  Amory  v.  Lawrence,  3 
Cliff.  537,  Fed.  Cas.  336,  and  Cheek  v.  Anderson,  2  Lea,  199,  both  arguendo. 
Distinguished  in  Sterling  v.  Barnwell,  12  Fed.  323,  holding  pendency  of 
previous  suit  will  not  prevent  running  of  limitation;  Bowen  v.  Delaware 
etc.  Ry.  Co.,  163  N.  Y.  481,  485,  60  Am.  St.  Rep.  670.  673,  47  N.  E.  909, 
910,  holding  limitation  in  bankruptcy  act  is  only  applicable  to  suits  grow- 
ing out  of  disputes  in  respect  of  property  of  bankrupt,  which  came  to 
hands  of  assignee,  to  which  adverse  claims  existed  while  in  hands  of 
bankrupt  and  before  assignment. 

Damages  for  vacation  of  street^— Power  to  vacate.    Note,  46  Am.  St. 
Rep.  495. 

Bankrupt's  tiUe  to  land  ovef  whldh  public  have  an  easement  of  way  passes, 
on  his  liecomtng  bankrupt,  to  his  assignee. 

Approved  in  Kinzie  v.  Winston,  14  Fed.  Cas.  652,  following  rule. 
Miscellaneous.    Cited  in  Webb  v.  Crawford,  77  Ala.  442. 

2  WaU.  70-87,  17  I..  Ed.  732,  BROOKS  ▼.  MABTIN. 

After  partnership  contract  against  public  policy  has  been  fully  executed, 
a  partner  into  whose  hands  have  fallen  the  proceeds  thereof  cannot  refuse  to 
account  because  of  illegal  character  of  contract. 

Approved  in  Pullman's  Palace  Car  Co.  v.  Central  Transportation  Co., 
171  U.  S.  151,  49^  L.  Ed.  114,  18  Sup.  Ct.  813,  discussing  right  to  recover 
property  delivered  under  ultra  vires  lease;  Forster  v.  Hill,  215  Fed.  74, 
131  C.  C.  A.  381,  holding  brokers  bound  to  pay  to  principals  sums  remain- 
ing in  their  hands  though  acquired  in  stock-gambling  transaction;  In  re 
Dorr,  186  Fed.  279,  108  C.  C.  A.  322,  holding  trustee  in  bankruptcy  of 
broker  could  not  assert  contract  to  purchase  stock  was  void  as  gambling 
contract  against  claims  of  purchaser  wheVe  contract  was  executed  and 
broker  disposed  of  stock  without  claimant's  consent  and  misappropriated 
proceeds;  Gilbert  v.  American  Surety  Co.,  121  Fed.  503,  61  L.  R.  A.  253, 

57  C.  C.  A.  619,  holding  where  sale  was  completed  and  property  turned 
over  to  seller  as  agent  of  purchaser,  he  cannot  claim  property  as  against 
purchaser,  on  ground  of  illegality  of  sale;  Hanover  Nat.  Bank  v.  First 
Nat.  Bank,  109  Fed.  427,  428,  48  C.  C.  A.  482,  holding  one  receiving  bene- 
fits of  performance  of  contract  cannot  defend  action  for  payment  of  in- 
debtedness arising  therefrom,  on  ground  that  he  intended  to  do  an  illegal 
act  entirely  disconnected  with  contract;  Harcrow  v.  Harcrow,^9  Ark.  13, 

58  8.  W.  555,  holding  illegality  of  agreement  in  forming  partnership  that 
business  should  be  carried  on  in  name  of  one  of  partners  only  in  order  ~to 
deceive  creditors  of  other  partner  does  not  affect  note  given  by  one  partner 
to  other  in  settlement  of  partnership  business;  Columbus  v.  Sheehy,  43 
App.  D.  C.  466y  holding  illegality  of  contract  between  two  attorneys  and 
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client  did  not  bar  one  attorney  from  recovering  from  other  share  of  fees 
collected;  Mitchell  v.  Fish,  97  Ark.  448,  449,  36  L  B.  A.  (N.  S.)  838,  134 
S.  W.  942,  upholding  agreement  for  division  of  property  accumulated  by 
man  and  woman  while  living  in  adultery ;  Wayman  Investment  Co.  v.  Wea- 
singer,  13  Cal.  App.  110,  108  Pac.  1023,  upholding  lease  of  building  origi- 
nally constructed  in  violation  of  law ;  Wilt  v.  Town  of  Ridkey,  29  Ind.  App. 
201,  64  N.  E.  229,  holding  purpose  for  which  bonds  were  issued  by  city, 
and  legality  of  their  sale  cannot  be  raised  by  an  agent  who  n^otiated  sale 
thereof,  in  action  against  him  for  balance  received  by  him  in  sale  of  bonds ; 
Fryer  v.  Harker,  142  Iowa,  714,  28  L.  R.  A.  (N.  S.)  477,  121  N.  W.  528, 
holding  partner  in  real  estate  firm  entitled  to  accounting  as  to  lawful  trans- 
actions, though  firm  agreement  contemplated  illegal  transactions;  Doyle 
V.  Bums,  123  Iowa,  512,  99  N.  W.  204,  where  after  plaintiff  and  defendant 
agreed^to  locate  mining  claims,  latter  sold  claims  receiving  stock  therefor, 
and  defendant  testified  plaintiff  made  false  proofs  in  perfecting  title,  and 
he  and  defendant  directors  in  company  to  which  mines  sold  for  more  than 
they  were  worth,  plaintiff's  actions  not  bar  to  suit  to  recover  half  of  de- 
fendant's stock;  State  v.  Patterson,  66  Kan.  460,  71  Pac.  864,  holding  in 
action  against  treasurer  for  embezzlement,  it  is  no  defense  that  he  collected 
money  from  persons  engaged  in  illegal  liquor  traffic,  under  arrangement 
between  city  and  dealers,  securing  immunity  from  prosecution;  Hardy  v. 
Jones,  63  Kan.  10,  64  Pac.  970,  holding  agent  intrusted  with  money  to  pur- 
chase property  at  judicial  sale,  under  agreement  having  for  its  object  sup- 
pression of  competition  at  sale,  cannot  withhold  surplus  on  ground  of 
illegality  of  agreement  by  which  he  obtained  funds;  Quigley  v.  Wolf,  177 
Mich.  479,  143  N.  W.  886,  holding  new  note  given  to  raise  money  to  pay 
off  debt  arising  from  illegal  business  did  not  promote  such  business,  and 
was  valid;  Disbrow  v.  Creamery  Package  Mfg.  Co.,  110  Minn.  245,  125 
N.  W.  119,  holding  plaintiff  had  valid  demand  independent  of  illegal  act; 
Vette  V.  Geist,  155  Mo.  35,  55  S.  W.  873,  holding  in  suit  for  accounting 
against  agent  employed  to  collect  notes,  plea  that  they  were  usurious  is 
not  a  defense;  Stewart  v.  Hutchinson,  120  Mo.  App.  41,  96  8t  W.  256, 
where  bank  advanced  money  to  plaintiff  and  defendant  in  good  faith,  and 
plaintiff  assumed  debt  and  defendant  gave  note  to  plaintiff  for  his  share 
of  debt,  plaintiff  could  recover  on  note,  though  money  was  used  in 
gambling  transactions;  Portsmouth  Brewing  Co.  v.  Mudge,  68  N.  H.  462, 
44  Atl.  600,  holding  action  may  be  maintained  for  restitution  by  defaulter 
without  regard  to  illegal  character  of  business  in  which  funds  were  ac- 
quired ;  Padilla  v.  Padilla,  11  N.  M.  553,  70  Pac.  566,  where  brother  recov- 
«red  judgment  in  Court  of  Claims  on  Indian  depredation  claim  for  property 
owned  by  bknself  and  sister,  and  before  judgment  promised  to  give  sister 
her  8hare,Hsister  may  recover ;  Fishblate  v.  Fishblate,  238  Pa.  467,  86  Atl 
471,  where  husband  deposited  proceeds  of  illegal  business  in  bank  in  trust 
for  wife,  she  could  enforce  trust;  Sweeney  v.  United  Underwriters  Co., 
29  S.  D.  587,  137  N.  W.  382,  holding  corporation  selling  stock  on  agree- 
ment to  repurchase  at  buyer's  option  could  not  repudiate  option  as  ultra.^ 
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vires  and  retain  purchase  price;  Smith  v.  Booty,  49  Tex.  Civ.  630,  109 
S.  W.  980,  holding  where  broker  and  customer  had  adjusted  accounts,  cus- 
tomer could  recover  amount  so  ascertained  regardless  of  ill^ality  of 
brokerage  transactions;  Overholt  v.  Burbridge,  28  Utah,  416,  79  Pae.  563fi 
bucket-shof)  accepting  margin  to  protect  short  sale  to  one  buying  long  and 
who  paid  bucket-shop,  for  seller,  dijfTerence  between  market  and  sale  price, 
ciannot  defend  suit  by  seller  for  profit  on  ground  of  ill^ality  of  transac- 
tion; Monahan  v.  Monahan,  77  Vt.  143,  70  L.  B.  A.  935,  59  Atl.  172,  where 
property  put  in  defendant's  name  without  his  knowledge  to  avoid  taxation, 
it  is  impressed  with  trust  in  favor  of  owner;  White  v.  Cook,  51  W.  Va. 
217,  90  Am.  St  Bop.  790,  41  S.  E.  417,  holding  where  bond  given  by  deputy 
to  sheriff,  conditioned  for  faithful  performance  of  duties,  contains  refer- 
ence to  ill^^l  contract  as  to  division  of  ^es,  it  is  void  as  to  private 
interests  of  sheriff  and  deputy  only ;  dissenting  opinion  in  Chicago  etc.  Ry. 
Co.  V.  Southern  Indiana  Ry.  Co.,  38  Ind.  App.  259,  70  N.  E.  852,  majority 
upholding  contract  between  railroads  by  which  one  gave  crossing  privilepne 
in  exchange  for  agreement^  not  to  run  tracks  to  quarries  served  by  first, 
nor  demand  use  of  tracks  to  reach  quarries ;  Planters'  Bank  v.  Union  Bank, 
16  Wall.  500,  21  L.  Ed.  480,  to  a  case  of  money  received  from  sale  of 
''Confederate  bonds";  Armstrong  v.  American  Bank,  133  U.  S.  467,  469, 
33  L.  Ed.  769,  760,  10  Sup.  Ct.  460,  461,  and  Lehman  v.  Strassberger,  2 
Woods,  563,  Fed.  Cas.  8216,  both  holding  a  person  who  loans  money  to 
another  to  pay  losses  sustained  in  illegal  transaction  may  recover  same; 
Western  Union  Tel.  Co.  v.  Union  Pao.  Ry.  Co.,  1  McCrary,  563,  3  Fed. 
428,  holding  property  acquired  under  void  contract  must  be  distributed 
according  to  equity;  Wann  v.  Kelly,  2  McCrary,  630,  5  Fed.  587,  where 
joint  owner  was  held  liable  to  account  to  his  associates  for  money  paid 
under  illegal  but  completed  contract;  Cook  v.  Sherman,  4  McCrary,  26,  20 
Fed.  170,  following  rule;  Hazard  v.  Dillon,  34  Fed.  491,  holding  trustees, 
having  in  their  hands  profits  of  a  contract  which  they  received  as  trustees 
for  complainant,  will  not  be  permitted  to  set  up  illegal  character  of  con- 
tract as  defense  to  action  to  compel  payment;  Robison  v.  McCracken,  52 
Fed.  730,  defendant  having  agreed  to  pay  plaintiff  a  share  of  profits 
derived  from  an  illegal  contract,  the  contract  having  been  fully  performed, 
defendant  cannot  set  up  illegal  character  of  same  as  defense  to  action  on 
his  agreement  with  plaintiff ;  Buchanan  v.  Drovers^  Nat.  Bank,  55  Fed.  226, 
5  C.  C.  A.  83,  holding  note  given  to  raise  money  to  pay  off  prior  note 
given  to  obtain  money  to  prosecute  an  unlawful  business  is  not  affected 
by  illegality  of  first  note;  Scheible  v.  Bacho,  41  Ala.  438,  and  Sherfy  v. 
Argenbright,  1  Heisk.  142,  2  Am.  Bep.  698,  where  contract  based  on  loan 
of  "Confederate  notes"  was  held  enforceable;  Lea  v.  Cassen,  61  Ala.  316, 
where  note  given  for  debt  which  was  outgrowth  of  an  illegal  transaction 
was  held  valid ;  O'Bryan  v.  Fitzpatrick,  48  Ark.  490,  3  S.  W.  528,  holding 
agent  who  collects  money  for  principal  on  an  executed  illegal  transaction 
is  bound  to  respond  to  principal ;  Crescent  Ins.  Co.  v.  Bear,  23  Fla.  54, 56, 11 
Am.  St.  Bop.  833,  884,  1  South.  319,  320,  where  there  has  been  a  loss  on 
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an  illegal  venture,  an  adjustment  of  accounts  between  partners,  and  an 
obligation  given  by  debtor  partner  to  other,  an  action  may  be  maintained 
on  such  obligation ;  Warren,  Lane  &  Co.  v.  Hewitt,  46  Oa.  507,  where  agent 
j^covered  from  principal  for  sums  advanced  for  principal  on  executed 
gambling  contract;  Pape  v.  Wright,  116  Ind.  505,  19  N.  E.  4G0,  holding 
broker  engaged  to  procure  purchaser  of  patent  right  entitled  to  his  com- 
mission on  procuring  such  purchaser,  although  his  principal  had  not  com- 
plied with  statute  regulating  such  sales;  dissenting  opinion  in  Clement^i  v. 
Graham,  24  La.  Ann.  448,  majority  holding  courts  will  not  entertain  a  suit 
founded  upon  a  claim  alleged  to  have  been  acquired  in  consideration  of 
army  stores  furnished  the  enemies  of  the  United  States;  Hurley  v.  South- 
em  Express  Co.,  45  La.  Ann.  894,  13  South.  181,  where  all^ation  that  sale 
of  lottery  tickets  was  not  authorized  by  laws  of  State  where  ticket  was 
sold  was  held  to  be  no  defense  to  an  action  against  company  to  recover 
on  successful  ticket;  Harvey  v.  Vamey,  98  Mass.  123,  holding  fraudulent 
character  of  purpose  of  a  partnership  as  to  creditors  is  no  defense  to  a 
bill  in  equity  by  one  of  its  members  against  others  for  settlement  of  firm 
affairs;  Willson  v.  Owen,  30  Mich.  476,  where  member  of  fair  association 
maintained  action  for  share  of  profits  derived  from  holding  fair,  although 
part  of  money  had  been  obtained  by  horse-racing,  which  was  unlawful; 
Livingston  v.  Ives,  35  Minn.  60,  27  N.  W.  76,  and  Clemens  v.  Clemens,  28 
Wis.  649,  9  Am.  Rep.  527,  both  holding  statute  against  conveyances  in 
fraud  of  creditors  cannot  be  set  up  by  party  to  conveyance;  Gilliam  v. 
Brown,  43  Miss.  664,  where  party  was  allowed  to  recover  from  his  asso- 
ciate his  share  of  profits  arising  from  trading  in  cotton  during  Civil  War; 
Walker  v.  Jeffries,  45  Miss.  165,  167,  168,  holding  note  given  for  money 
which  was  to  be  used  in  the  equipment  of  soldiers  to  serve  in  Confederate 
army  is  valid;  Hatch  v.  Hanson,  46  Mo.  App.  334,  335,  where  defendant, 
with  others,  was  owner  of  successful  lottery  tickets,  he  cannot  set  up 
illegality  of  proceedings  as  defense  to  action  brought  by  others  to  recover 
their  share;  Carkins  v.  Anderson,  21  Neb.  368,  32  N.  W.  157,  an  illegal 
transaction  in  r^ard  to  government  lands  having  been  completed,  the 
illegality  cannot  be  set  up  by  one  of  parties  to  defeat  action  by  his  asso- 
ciate to  enforce  a  contract  growing  out  of  the  original;  Manchester  etc 
Ry.  Co.  V.  Concord  Ry.  Co.,  66  N.  H.  132,  133,  49  Am.  St.  Rep.  590,  591, 
9  L.  R.  A.  695,  20  Atl.  386,  where  illegal  contract  of  consolidation  between 
competing  railway  lines  has  been  completed,  the  one  who  has  derived  all 
benefit  from  contract  cannot  set  up  illegality  of  same  as  defense  to  action 
for  accounting;  Woodworth  v.  Bennett,  43  N.  Y.  276,  8  Am.  Rep.  709, 
Kiewert  v.  Rindskopf;  46  Wis.  486,  32  Am.  Rep.  734,  1  N.  W.  166,  Pointer 
v.  Smith,  7  Heisk.  144,  and  Norton  v.  Blinn,  39  Ohio  St.  150,  all  holding 
third  party  who  receives  money  to  pay  to  another  cannot,  in  action  to 
enforce  payment,  set  up  that  transaction  between  original  parties  was 
illegal;  dissenting  opinion  in  King  v.  Winants,  71  N.  C.  474,  17  Am.  R^. 
15,  majority  holding  court  will  not  lend  its  aid  to  compel  accounting  be> 
tween  parties  who  had  conspired  to  defraud  government  by  combining  to 
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prevent  competition  in  bidding  at  public  letting;  De  Leon  v.  Trevino,  49 
Tex.  93,  95,  SO  Ajn.  Rep.  103,  106,  where  note  given  in  settlement  of  profits 
derived  from  illegal  trade  was  held  valid;  Pfeuffer  v.  Maltby,  54  Tex.  461, 
38  Am.  Bep.  682,  where  action  to  compel  accounting  for  profits  derived 
from  illegal  trading  during  Civil  War  was  sustained;  Patty,  Joiner  &  Co. 
V.  City  Bank  of  Sherman,  15  Tex.  Civ.  App.  484,  485,  41  S.  W.  177,  hold- 
ing profits  made  by  partnership  in  transactions  against  public  policy  are 
partnership  assets  as  against  individual  creditors  of  partners;  McDonald 
V.  Lund,  13  Wash.  418,  421,  43  Pac.  349,  350,  where  party  who  had  been 
partner* of  another  in  conducting  a  gambling  business  recover  from  his 
associate  his  share  of  profits  derived  from  business;  Heckman  v.  Swat-tz, 
50  Wis.  270,  6  N.  W.  892,  and  Nationar  Distilling  Co.  v.  Cream  Imp.  Co., 
86  Wig.  356,  89  Am.  St.  Rep.  904,  56  N.  W.  866,  mere  fact  that  vendor  is 
member  of  unlawful  trust  for  purpose  of  gaining  monopoly  of  trade  of 
certain  goods  is  no  defense  to  an  action  against  vendee  for  purchase  price 
of  goods;  Hubbard  v.  Mulligan,  13  Colo.  App.  116,  57  Pac.  743,  upholding 
a  subsequent  valid  agreement,  notwithstanding  prior  invalid  one;  dissent- 
ing opinion  in  Burck  v.  Taylor,  152  U.  S.  668,  38  L.  Ed.  590,  14  Sup.  Ct. 
709,  dissenting  opinion  in  United  States  Express  Co.  v.  Lucas,  36  Tnd. 
369,  dissenting  opinion  in  State  v.  Louisiana  State  Bank,  20  La.  Ann.  469, 
dissenting  opinion  in  Antoine  v.  Smith,  40  La.  Ann.  567,  4  South.  324, 
dissenting  opinion  in  State  v.  Baltimore  etc.  Ry.  Co.,  34  Md.  366,  367,  dis- 
senting opinion  in  Hamilton  v.  Wood,  55  Minn.  488,  57  N.  W.  210,  dissent- 
ing opinion  in  McLean  v.  State,  8  Heisk.  255,  State  v.  Bank  of  Tennessee^ 
6  B^xt.  98,  Lewis  v.  Alexander,  51  Tex.  590,  Hardy  v.  Stonebraker,  31 
Wis.  647,  Farley  v.  Hill,  150  U.  S.  576,  37  L.  Ed.  1188,  14  Sup.  Ct.  188,  all 
arguendo;  Burke  v.  Flood,  6  Sawy.  227,  1  Fed.  548,  Gunderman  v.  Gunni- 
son, 39  Mich.  317,  and  Sherburne  v.  Taft,  142  N.  Y.  620,  36  N.  E.  819,  all 
arguendo;  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  319,  21  S.  W.  156,  where 
court  implies  that  a  wife,  although  she  knew  she  was  not  legally  married, 
would  still  be  entitled  to  her  share  of  community  property. 

Distinguished  in  United  States  v.  E.  I.  Du  Pont  De  Nemours  &  Co.,  188 
Fed.  153,  directing  dissolution  of  illegal  combination  as  monopoly;  Canton 
Roll  &  Mach.  Co.  v.  Rolling  Mill  Co.,  168  Fed.  476,  93  C.  C.  A. '621,  hold- 
ing sale  of  pledged  bonds  to  officers  o^f  corporation  pledging  them  was  void, 
and  they  could  recover  only  amount  actually  void;  Mackin  v.  Shannon, 
165  Fed.  100,  103,  104,  holding  void  note  and  mortgage  executed  in  settle- 
ment of  gambling  partnership ;  Smythe  v.  Evans,  209  111.  383,  70  N.  E.  909, 
where  corporation  let  contract  for  construction  under  supervision  of  engi- 
neer, contracts  between  engineer  and  contractor  for  division  of  profits  is 
unenforceable;  Feltner  v.  Feltner,  132  Ky.  709,  116  S.  W.  1196,  holding 
money  placed  in  person's  hands  to  be  turned  over  to  witness  on  his  leaving 
State  so  as  not  to  appear  at  trial  in  pending  case  could  not  be  recovered  by 
witness;  Central  Trust  etc.  Co.  v.  Respass,  112  Ky.  619,  620,  621,  66  S.  W. 
424,  holding  equity  will  not  entertain  bill  for  accounting  of  profits  in  case 
of  partnership  in  business  of  making  "book"  on  horse-races;  Martin  v. 
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Seabaugh,  128  .La.  444,  447,  448,  54  South.  936,  937,  holding  partner  could 
not  sue  for  accounting  of  profits  of  gambling  partnership;  Citizens'  Nat- 
Bank  V.  Mitchell,  24  Okl.  509,  519,  520,  523,  20  Ann.  Ca«.  371,  103  Pac.  729, 
733,  734,  735,  holding  accounting  of  profits  of  partnership  would  not  be 
awarded,  though  partnership  was  but  portion  of  contract  of  which  other  por- 
tions were  illegal ;  Vandegrif t  v.  Vandogrif  t,  226  Pa.  259,  18  Ann.  Gas.  404, 
75  Atl.  366,  holding  one'  partner  could  not  compel  accounting  by  executrix  of 
another  of  profits  of  illegal  business ;  Norbeck  &  Nicholson  Co.  v.  State,  32 
S.  D.  199,  142  N.  W,  850,  holding  no  recovery  could  be  had  on  contract 
between  corporation  and  State  board  of  regents  to  bore  well,  when  member 
of  legislature  authorizing  contract  was  stockholder  of  corporation;  Stirtan 
V.  Blethen,  79  Wash.  16,  51  L.  R.  A.  (N.  S.)  623,  139  Pac.  621,  holding 
agent  could  not  recover  advances  made  in  carrying  out  secret  agreement 
for  recall  of  public  oflBcers ;  Kennedy  v.  Lonabaugh,  19  Wyo.  365,  366,  370, 
373,  Ann.  Oas.  1913B.  133,  117  Pac.  1083,  1084,  1085, 1087,  holding  equity 
would  determine  legality  of  contract  under  which  accounting  is  asked,  though 
question  not  raised  by  pleadings,  and  refuse  accounting  if  illegal;  dissent- 
ing opinion  in  Stewart  v.  Wright,  147  Fed.  345,  77  C.  C.  A.  499,  majority 
permitting  recovery  of  money  by  one  who  was  induced  to  participate  in 
fake  footrace  and  was  given  "double  cross";  Dent  v.  Ferguson,  132  U.  S. 
67,  33  L.  Ed.  248, 10  Sup.  Ct.  19,  where  conveyance  has  been  made  to  hinder, 
delay  or  defraud  creditors,  court  of  equity  will  not  aid  heirs  of  grantor 
to  recover;  McMuUen  v.  Hoffman,  174  U.  S.  656,  666,  667,  668,  43  L-  Ed. 
1124,  1128,  19  Sup.  Ct.  845,  850  (affirming  McMullan  v.  Hoffman,  69  Fed. 
512,  514,  515,  and  Hoffman  v.  McMulIen,  83  Fed.  383,  384,  45  L.  R.  A.  410, 
28  C.  C.  A.  178),  refusing  relief  on  ground  that  ccmtract  sued  on  was  fraudu- 
lent and  illegal,  the  court  holding  further  that  it  would  not  extend  the  doc- 
trine laid  down  in  principal  case ;  Farley  v.  St.  Paul  etc.  Ry.  Co.,  4  McCrary, 
141, 142, 14  Fed.  115,  holding  equity  will  not  aid  a  fraudulent  transaction  or 
breach  of  trust,  and  distinguishing  between  acts  mala  prohibit  a  and  mala 
in  se;  Jackson  v.  McLean,  36  Fed.  216,  holding  equity  will  not  entertain 
suit  between  partners  for  an  accounting  when  gist  of  suit  is  the  construc- 
tion of  a  fraudulent  contract;  Hyer  v.  Richmond  Traction  Co.,  80  Fed.  844, 
848,  26  C»  C.  A.  175,  where  agreement  between  rival  applicants  for  street 
railway  franchise  to  combine  to  prevent  competition,  and  avoid  conditions 
by  municipal  authorities,  and  to  share  profits  of  such  combination,  was  held 
illegal  and  void;  Cummings  v.  Saux,  30  La.  Ann.  209,  holding  contracts 
having  an  unlawful  or  immoral  cause  cannot  be  the  basis  of  any  valid 
auxiliary  contract;  Texas  etc.  Ry.  Co.  v.  Southern  Pacific  Ry.  Co.,  41  La. 
Ann.  984,  17  Am.  St.  Rep.  457,  6  South.  893,  holding  arrangement  between 
competing  systems  of  railroads  to  divide  their  earnings  for  trafHc  between 
given  points,  for  which  they  were  previously  competitors,  cannot  be  en- 
forced ;  Snell  v.  Dwight,  120  Mass.  15,  17,  18,  19,  where  court  held  bill  in 
equity  could  not  be  sustained  by  one  of  the  parties  to  illegal  contract  for 
trading  with  inhabitants  of  States  declared  in  insurrection  against  United 
States,  against  other  party  for  account  of  profits;  Morrison  v.  Bennett,  20 
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Mont.  572,  40  L.  R.  A.  163,  52  Pae.  558,  where  contract  sought  to  be  en- 
forced was  immoral ;  Gould  v.  Kendall,  15  Neb.  555,  19  N.  W.  485,  contract 
held  to  be  against  public  policy;  Storz  v.  Finklestein,  46  Neb.  587,  30 
L«  B.  A.  648,  65  N.  W.  198,  where  part  of  consideration  of  contract  sought 
to  be  enforced  was  prohibited  by  law;  Gregory  v.  Wilson,  36  N.  J.  L.  319, 
13  Am.  Rep.  451,  where  broker  procured  customer  for  another  broker, 
understanding  latter  should  loan  money  at  usurious  rate,  and  divide  com- 
mission with  former,  no  action  will  lie  to  enforce  agreement;  King  v. 
Winants,  71  N.  C.  472, 17  Ahl  Rep.  13,  court  will  not  lend  its  aid  to  compel 
an  accounting  between  parties  who  had  conspired  to  defraud  the  govern- 
ment by  combining  to  prevent  competition  in  bidding  at  a  public  letting; 
Emery  v.  Ohio  Candle  Co.,  47  Ohio  St.  323,  21  Am.  St.  Rep.  820,  24  N.  E. 
661,  where  court  refused  to  enforce  a  claim  based  on  an  agreement  to  in- 
crease the  price  of  commodities;  Moore  v.  Cassily,  16  Ohio  C.  C.  708,  where 
contract  by  one  public  officer  to  perform  the  duties  of  another  was  held 
unenforceable;  Columbia  Carriage  Co.  v.  Hatch,  19  Tex.  Civ.  App.  120,  47 
S.  W.  291,  where  notes  given  for  goods  purchased  in  pursuance  of  an  illegal 
contract  were  held  without  consideration;  Wiggins  v.  Bisso,  92  Tex.  223, 
224,  225,  47  S.  W.  639,  640,  where  court  refused  to  compel  an  accounting 
between  partners  for  profits  when  partnership  was  formed  for  purpose 
of  violating  the  anti-trust  law;  Meicican  Banking  Co.  v.  Lichtenstein,  10 
Utah,  343,  37  Pac.  575,  where  court  refused  its  aid  to  compel  defendant, 
as  agent  of  plaintiff  (lottery  com]>any),  to  account  for  money  received  from 
sale  of  lottery  tickets,  the  sale  of  such  tickets  being  prohibited  by  law; 
Chicago  etc.  Ry.  Co.  v.  Wabash  etc.  Ry.  Co.,  61  Fed.  998,  9  C.  C.  A.  659, 
where  the  void  contract  was  the  basis  of  the  suit. 

Denied  in  Watson  v.  Murray,  23  N.  J.  Eq.  262,  where  court  refused  to 
entertain  a  bill  by  partner  of  lottery  firm  against  his  copartners  to  compel 
distribution  of  proceeds  of  business,  the  lottery  business  being  prohibited 
by  laws  of  State ;  Todd  v.  Rafferty,  30  N.  J.  Eq.  260,  holding  court  of  equity 
will  not  sit  as  the  divider  of  gains  which  are  the  proceeds  of  crimes  or 
frauds  involving  moral  turpitude. 

Criticised  in  Third  Nat.  Exch.  Bank  v.  Smith,  17  N.  M.  186,  125  Pac.  638, 
upholding  defense  that  contract  sued  on  violated  penal  statute,  which  de- 
fense showed  defendant  participated  in  violation. 

Accounting  for  profits  of  illegal  business.    Note,  30  Am.  Rep.  107,  108, 

109,  111. 
Rights  of  parties  to  ill^al  or  fraudulent  transactions.    Note,  84  Am. 

Bee.  767. 

*     Contracts  to  stifle  criminal  prosecution.    Note,  37  Am.  Rep.  204. 

Defense  against  recovery  of  money  collected  on  ground  that  it  was  col- 
lected on  unlawful  contract,  or  for  illegal  purpose.  Note,  99  Am. 
Bee.  66. 

Accounting  by  illegal  partnership.    Note,  99  Am.  St.  Rep.  327,  828. 

Right  of  partner  to  accounting  where  partnership  transactions,  are  il- 
l^al.    Note;  18  Aim.  Oaa.  409.  i 
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Accounting  between  members  of  illegal  or  void  partnership  or  one  en- 
gaged in  illegal  business.  Note,  28  L.  B.  A.  (N.  8.)  481,  482,  48S, 
484,  485. 

Recovery  as  upon  account  stated  of  consideration  for  executed  oral 
contract.    Note,  1  E.  B.  G.  438. 

Right  to  recover  back  money  paid  under  illegal  contract.  Note,  6 
£.  B.  G.  490. 

Wbere  one  partner  is  intrusted  by  the  other,  living  at  a  distance,  with 
sole  charge  of  business,  to  sustain  a  purchase  of  the  absent  partner's  interest 
it  must  appear  a  fair  consideration  was  giren,  and  that  absent  partner  wss 
informed  of  all  facts,  enabling  him  to  form  a  sound  Judgment  of  yalue  of 
interest  sold. 

Approved  in  Goldsmith  v.  Koopman,  152  Fed.  176,  81  C.  C.  A.  465,  hold- 
ing void  assignment  of  partnership  interest  for  inadequate  consider&tion 
in  absence  of  partner;  Baker  v.  Cummings,  4  App.  D.  C.  279,  holding  void 
sale  of  partnership  interest  to  partners  for  consideration  less  than  amount 
due  seller  out  of  partnership  funds ;  Rankin  v.  Kelly,  163  Ky.  466, 173  S.  W. 
1152,  holding  purchase  of  partner's  interest  by  copartner  could  be  avoided 
where  by  mistake  amount  of  liability  assumed  by  purchaser  was  excessive; 
White  V.  Jouett,  147  Ky.  206,  144  S.  W.  59,  holding  partner  making  secret 
profit  from  firm  transactions  bound  to-account  therefor;  Shevlin  v.  Shevlin, 
96  Minn.  413, 105  N.  W.  263,  applying  rule  in  holding  that  burden  of  proof 
to  show  no  undue  influence  was  on  elder  brother  with  respect  to  stock 
transfer  by  drunken  and  financially  embarrassed  brother ;  Nelson  v.  Matsch, 
38  Utah,  129,  Ann.  Gas.  1912D,  1242,  110  Pac.  868,  holding  where  one  part- 
ner by  false  representations  to  other  transferred  partnership  interest  to 
him  for  less  than  value,  equity  would  give  relief;  dissenting  opinion  in 
Patrick  v.  Bowman,  149  U.  S.  426,  427,  87  L.  Ed.  795,  796,  IS  Sup.  Ot  866,  the 
majority  holding  partners  had  reached  an  agreement  as  to  sale  before  dis- 
covery of  facts  by  managing  partner,  which  increased  value  of' property; 
McKinley  v.  Williams,  74  Fed.  102,  20  C.  C.  A.  312,  laying  down  rule  as 
to  when  contract  between  principal  and  agent  will  be  set  aside  because 
of  failure  of  agent  to  make  known  facts  relative  to  subject  matter  of  his 
agency;  Tennant  v.  Dunlop,  97  Va.  234,  33  S.  E.  623,  purchase  of  deceased 
partner's  interest. 

Distinguished  in  Patrick  v.  Bowman,  149  U.  S.  414,  87  L.  Ed.  791, 13  Sup. 
€t.  812  (reversing  36  Fed.  139,  140),  where  it  was  held  partners  had 
reached  an  agreement  as  to  sale  before  discovery  of  facts  by  managing 
partner  which  increased  value  of  property.  p 

Duty  of  partners  to  observe  good  faith  toward  each  other  as  applicable 
to  sale  of  partnership  interest  by  one  to  other.  Note,  Ann.  Oas. 
1912D,  1245. 

Right  of  agent  to  deny  title  of  principal  to  money  or  property  received 
as  agent.    Note,  8  Ann.  Gas.  572. 
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If  one  pirtnar  is  made  sole  znanager  and  is  carrying  on  business  at  a  dis- 
tance tnaa  the  other,  who  is  in  poor  health  and  relies  on  managing  partner 
for  true  hecouits,  the  relation  of  partners  becomes  fiduciary. 

Approved  in  Marmion  v.  McClcUan,  11  App.  D.  C.  488,  490,  holding  sale 
of  trust  property  to  trustee  voidable  by  beneficiary  where  confidence  was 
reposed ;  McAlpine  v.  Millen,  104  Minn.  299,  116  N.  W.  586,  holding  where 
one  partner  has  sole  management  of  business,  he  is  trustee  for  all  others; 
Butler  V.  Prentiss,  158  N.  Y.  61,  52  N.  E.  656,  holding  one  partner  will  not 
be  permitted  to  profit  at  expense  of  other  from  contract  induced  by  abuse 
of  fiduciary  relations;  Bloomiield  v.  Buchanan,  14  Or.  183,  12  Pac.  239> 
and  Furgeson  v.  Dent,  24  Fed.  430,  431,  both  arguendo. 

Miscellaneous.  Cited  erroneously  in  Union  Pacific  R.  R.  Co.  v.  Durant, 
95  U.  S.  579,  24  L.  Ed.  89S. 

2  WaU.  87-96,  17  Jx  Ed.  836,  BADGEB  T.  BADGES. 

Equity  will  not  entertain  a  demand  to  set  aside  an  alleged  ftandnlent 
administrator's  sale  when  cestui  que  trust  had  had  knowledge  of  alleged 
fraudulent  acts  and  acquiesced  therein  for  great  many  years. 

Approved  in  Jewell  v.  Trilby  Mines  Co.,  329  Fed.  102,  holding  suit  to 
enforce  trust  barred  by  delay  of  eight  years  when  ignorance  of  trust  was 
due  to  inexcusable  negligence;  Marks  v.  Merrill  Paper  Co.,  203  Fed.  19, 
123  C.  C.  A.  380,  holding  delay  of  one  year  by  minority  stockholders  to  sue 
to  set  aside  sale  of  corporation's  assets  to  another  company  barred  action, 
where  rights  of  innocent  creditors  had  arisen  in  meantime;  Newberry  v. 
Wilkinson,  199  Fed.  684,  118  C.  C.  A.  Ill,  holding  claim  of  ward  on 
guardian's  bond  barred  by  laches  when  ward  had  knowledge  of  default; 
Kentucky  Coal  etc.  Co.  v.  Kentpcky  Union  Co.,  187  Fed.  949,  110  C.  C.  A. 
93,  holding  suit  to  quiet  title  against  survey  based  on  forgery  barred  by 
delay  of  thirty-five  years  when  no  reason  was  alleged  why  fraud  was  not 
discovered;  Alaska  etc.  Chicago  Commercial  Co.  v.  Solner,  123  Fed.  860, 
59  C.  C.  A.  662,  holding  directors  by  failing  to  disaffirm  action  of  secretary 
in  selling  corporate  property  are  presumed  to  have  ratified  sale;  William- 
son v.  Monroe,  101  Fed.  330,  holding  equity  suit  will  not  be  stayed  for  laches 
before  time  fixed  for  analc^ous  limitations  at  law  have  run;  Johnson  v. 
Elkins,  1  App.  D.  C.  443,  holding  bill  to  enforce  trust  in  realty  not  barred 
by  laches ;  Sweet  v.  Lowry,  123  Minn.  16,  47  L.  B.  A.  (N.  S.)  451,  142  N.  W. 
883,  holding  complaint  in  suit  against  devisees  of  former  guardian  and  heirs 
of  bondsmen  based  on  failure  to  redeem  ward's  property  from  mortgage 
sale  brought  twenty  years  after  ward's  majority  afiirmatively  showed 
laches ;  Coxe  v.  Carson,  169  N.  C.  136,  85  S.  E.  226,  holding  bill  to  enforce 
trust  after  thirty  years  barred  by  laches ;  Good  v.  Queen's  Run  Fire  Brick 
Co.,  224  Pa.  502,  73  Atl.  908,  holding  plaintiff,  who  acquiesced  for  five  years 
in  laying  of  private  siding  on  street,  was  barred  from  suing  to  enjoin  it; 
Ho^e  V.  Shield,  114  Va.  409,  76  S.  E.  937,  holding  bill  for  accounting 
against  purchasei-s  and  creditors  in  creditor's  suit  barred  by  acquiescence 
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for  twenty-five  years;  dissenting  opinion  in  Werner  v.  Encyclopedia  etc. 
Co.,  134  Fed.  1024,  67  C.  C.  A.  281,  majority  holding  in  suit  for  infringe- 
ment of  copyright  where  complainant  had  no  knowledge  of  infringing 
articles  until  less  than  eighteen  months  before  suit,  suit  not  barred  by 
laches;  Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  592,  28  L.  Ed.  331,  and 
Hayward  v.  Eliot  Nat.  Bank,  96  U.  S.  618,  24  L.  Ed.  858,  where  delay 
of  four  years  barred  right;  Philippi  v.  Philippe,  115  U.  S.  157,  29  L«  Ed. 
340,  5  Sup.  Ct.  1184,  holding,  when  trustee  repudiates  trust  and  claims 
to  hold  as  his  own,  statute  of  limitations  begins  to  run  against  cestui  que 
trust  from  time  he  acquires  knowledge  of  such  repudiation;  Indianapolis 
Rolling  Mill  v.  St.  Louis  etc.  Ry.  Co.,  120  U.  S.  260,  80  L.  Ed.  641,  7  Sup. 
Ct.  544,  where  delay  of  six  months  by  board  of  directors  of  a  corporation 
in  matter  of  affirming  a  contract  made  in  its  behalf  was  held  unreason- 
able ;  Speidel  v.  Henrici,  120  U.  S.  387,  80  L.  Ed.  720,  7  Sup.  Ct.  612,  where 
delay  of  fifty  years  in  asserting  claim  to  share  in  trust  funds  was  held 
to  bar  right ;  Marsh  v.  Whitmore,  1  Hask.  404,  Fed.  Cas.  9122,  where  delay 
of  eleven  years  by  pledgor  in  seeking  to  avoid  sale  of  bonds  pledged  as 
security  and  purchased  by  pledgee  was  held  unreasonable;  Livingston  v. 
Proprietor,  16  Blatchf.  560,  561,  Fed.  Cas.  8418,  where  a  delay  of  fifty 
years  in  asserting  claim  to  shares  of  stock,  when  one  from  whom  claimant 
derived  title  knew  such  stock  was  claimed  by  others,  was  held  to  bar  claim 
because  of  acquiescence  and  laches;  Etting  v.  Marx,  4  Hughes,  323,  324, 
4  Fed.  684,  where  acquiescence  for  twelve  years  in  settlement  of  account  by 
an  executor  was  held  to  bar  right  to  reopen  same;  United  States  v.  Dalles 
Military  Road  Co.,  14  Sawy.  399,  41  Fed.  500,  where  it  was  held  inequitable 
for  government  to  maintain  suit  to  set  aside  grant  when  by  its  action  and 
nonaction  it  had  led  purchasers  from  its  grantee  to  believe  it  was  satisfied 
with  performance  of  conditions  of  grant;  Fraker  v.  Houck,  36  Fed.  407, 
where  a  delay  of  seven  years  in  making  application  to  have  conveyance  set 
aside  on  statutory  grounds  was  held  to  render  claim  stale ;  Naddo  v.  Bardon, 
51  Fed.  499,  2  C.  C.  A.  335  (affirming  47  Fed.  790),  holding  complainant 
cannot  enforce  accounting  from  his  attorney  who  has  for  more  than  twenty 
years  been  openly  acting  in  disaffirmance  of  his  trust;  Rugan  v.  Sabin,  53 
Fed.  420,  3  C.  C.  A.  578,  where  delay  of  seven  years  was  held  to  bar  right  to 
rescind  sale ;  Percy  v.  Cockrill,  53  Fed.  875,  4  C.  C.  A.  73,  holding  delay  of 
fifteen  years  after  knowledge  of  facts  showing  a  violation  of  a  constructive 
trust  bars  an  action  to  enforce  same ;  Kemp  v.  Nickerson,  66  Fed.  683,  where 
bill  against  an  executor  filed  more  than  twenty  years  after  probate  of  will 
was  held  bad  on  demurrer ;  Dugan  v.  O'Donnell,  68  Fed.  989,  McMonagle  v. 
McGlinn,  85  Fed.  92,  and  Lafferty  v.  Lafferty,  42  W.  Va.  792,  26  S.  E.  265, 
holding  equity  will  regard  the  possession  of  means  of  knowledge  as  equiva- 
lent to  actual  knowledge ;  Church  of  Christ  v.  Reorganized  Church,  70  Fed. 
188, 17  C.  C.  A.  387,  long  delay  by  cestui  que  trust  in  asserting  righto,  during 
which  time  successors  of  trustee  had  acted  in  disaffirmance  of  trust,  held 
bar  to  bill  in  equity;  James  v.  James,  41  Ark.  305,  where  laches  of  cestui 
que  trust  was  held  bar  to  enforcement  of  resulting  trust;  Horr  v.  French, 
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99  Iowa,  83,  68  N.  W.  584,  where  action  by  an  adult  heir  to  set  aside 
sale  made  by  administrator,  brought  twenty-three  years  after  snch  sale, 
was  held  barred  by  laches ;  Sedlak  v.  Sedlak,  14  Or.  541,  13  Pac.  462,  where 
acquiescence  for  thirty  years  in  alleged  fraudulent  decree  was  held  to  bar 
suit  to  set  aside;  Raymond  v.  Flavel,  27  Or.  238,  40  Pac.  164,  to  action  to 
have  deed  absolute  in  form  declared  a  mortgage,  where  complainant  had 
remained  silent  for  over  thirty  years;  during  which  time  property  had 
passed  to  innocent  purchaser ;  Baggott  v.  Sawyer,  25  S.  C.  413,  holding  par- 
ties aware  of  combination  to  chill  bidding  at  a  judicial  sale,  after  long 
acquiescence  therein,  cannot  obtain  aid  of  court  of  equity  to  set  sale  aside; 
King  V.  White,  63  Vt.  165,  25  Am.  St.  Rep.  756,  21  Atl.  636,  where  laches 
was  held  a  bar  to  a  partnership  accounting ;  Wickham  v.  Sprague,  18  Wash. 
471,  51  Pac.  1057,  where  a  delay  of  thirty  years  by  a  ward  in  bringing 
action  against  her  guardian  for  an  accounting  was  held  to  bar  action; 
Pusey  V.  Gardner,  21  W.  Va.  485,  holding  delay  of  thirty-five  years  bars 
action  by  daughter  against  estate  of  her  father  to  set  aside  a  deed  given 
by  her  to  her  father ;  Loomis  v.  Rosenthal,  34  Or.  585,  67  Pac.  60,  affirming 
administrator's  sale  after  nineteen  years'  laches  in  contesting  it;  De  Mares 
V.  Gilpin,  16  Colo.  83,  24  Pac.  570,  Horbach  v.  Marsh,  37  Neb.  38,  56  N.  W. 
292,  Morgan  v.  Fisher,  82  Va.  423,  and  Harris  v.  Bratton,  34  S.  C.  267,  63 
Am.  St.  Rep.  475,  13  S.  E.  450,  all  arguendo. 

Distinguished  in  Nelson  v.  Worthington,  3  App.  D.  C.  507,  holding  rule 
did  not  apply  in  action  to  require  trustees  to  apply  certain  funds  to  pay- 
ment of  taxes;  Lemoine  v.  Dunklin  County,  38  Fed.  670,  holding  delay 
in  bringing  suit  to  enforce  trust  does  not  affect  right  of  cestui  que  trust  , 
unless  trustee  has  disaffirmed  trust;  Gilmer  v.  Morris,  43  Fed.  460,  where 
delay  of  five  years  in  bringing  suit  to  redeem  pledged  property  was, 
under  circumstances,  excused ;  Richardson  v.  Green,  61  Fed.  431,  9  C.  C.  A« 
565,  denying  any  laches  in  suit  to  set  aside  will  for  forgery. 

Equity— Stale  claim.    Note,  23  Am.  St.  Rep.  149. 
Stale  claims.    Note,  2  Am.  St.  Rep.  807. 

Oonrts  act  upon  their  own  inherent  doctrine  of  discouraging  antiquated 
demands,  and  will  refuse  to  interfere  wliere  there  has  been  gross  laches  in 
prosecuting  a  claim. 

Approved  in  Waller  v.  Texas  &  P.  Ry.  Co.,  2^9  Fed.  92,  refusing  to 
foreclose  mortgage  after  delay  of  forty  years;  In  re  International  Min- 
eral Co.,  222  Fed.  427,  denying  relief  on  ground  of  laches,  though  not 
pleaded;  Frank  v.  Butler  Co.,  139  Fed.  124,  71  C.  C.  A.  571,  suit  in  equity 
for  enforcement  of  aid  bonds  barred  after  lapse  of  twenty  years  from 
refusal  of  registration;  Kansas  City  etc.  Ry.  Co.  v.  Stevenson,  135  Fed. 
557,  where  defendant  on  resigning  railroad  presidency  retained  title  to 
property  donated  to  aid  railroad  extension,  claiming  same  as  his  own, 
nine  years'  delay  after  knowledge  in  suing  to  establish  trust  bars  suit; 
De  Roux  V.  Girard,  112  Fed.  96,  50  C.  C.  A.  136, 'holding  suit  by  heirs  of 


2  Wall.  87-96  NOTES  ON  U.  S.  REPORTS.  860 

mortgagor  to  impeach  mortgage  for  fraud  barred  by  laches  where  no 
claim  made  until  thirty-three  years  after  foreclosure. sale;  Guarantee  etc. 
Co.  V.  Delta  etc.  Co.,  104  Fed.  15,  43  C.  C.  A.  396,  refusing  relief  in  suit  ta 
remove  cloud  from  title,  where  defendant  claims  through  tax  deeds  exe* 
cuted  from  nine  to  twenty-five  years  prior  to  suit;  Nash  v.  Ingalls,  101 
Fed.  649,  41  C.  C.  A.  546,  holding  equity  will,  in  suit  to  charge  a  receiver 
as  trustee  with  sum  which  might  have  been  recovered  at  law,  apply  limi- 
tations which  would  have  governed  action  at  law;  Mayse  v.  Gaddis,  2 
App.  D.  C.  27,  dismissing  bill  to  remove  cloud  on  title  created  by  trust 
deed  seventy-four  years  old,  though  no  demurrer  interposed;  Geter  v. 
Simmons,  57  Fla.  430,  49  South.  133,  holding  bill  to  establish  resulting^ 
trust  barred  by  laches,  though  not  pleaded;  Ryan  v.  Woodin,  9  Idaho,  531, 
75  Pac.  262,  applying  rule  to  suit  to  set  aside  sheriff's  deed  brought  five 
years  after  its  execution;  East  Jellico  Coal  Co.  v.  Hays,  133  Ky.  8,  134 
Am.  St  Bep.  486,  117  8.  W.  309,  and  Predestinarian  Baptist  Church  v. 
United  Baptist  Church,  139  Ky.  115,  129  S.  W.  547,  both  refusing  to 
enforce  stale  claim,  though  limitation  not  pleaded;  American  Min.  Co.  v. 
Basin  &  Bay  State  Min.  Co.,  39  Mont.  483,  24  L.  R.  A.  (N.  S.)  305,  104 
Pac.  527,  holding  defendant  in  equity  could  avail  himself  of  laches  with- 
out pleading  it;  Patterson  v.  Hewitt,  11  N.  M.  18,  23,  55  L.  B.  A.  658,  66 
Pac.  556,  558,  applying  rule  in  suit  to  enforce  trust  in  mining  claims; 
Ruckman  v.  Cox,  63  W.  Va.  78,  59  S.  E.  761,  holding  action  to  establish 
express  trust  was  not  barred  by  laches;  Phillips  v.  Piney  Coal  Co.,  53 
W.  Va.  546,  44  S.  E.  776,  holding  bill  bad  on  demurrer,  where  it  appears 
•  therefrom  that  there  has  been  unreasonable  delay  and  laches  on  part  of 
complainant  in  seeking  rights  sought  to  be  enforced;  McCann  v.  Welch, 
106  Wis.  149,  81  N.  W.  998,  determining  adversity  of  possession  of  hus- 
band under  deed  from  wife  as  against  wife's  children;  Bryan  v.  Dupoy- 
ster,  130  Fed.  87,  64  C.  C.  A.  417,  arguendo ;  Godden  v.  Kimmell,  99  U.  S. 
212,  25  L.  Ed.  485,  and  Yorke's  Appeal,  ilO  Pa.  St.  83,  2  Atl.  69,  holding 
in  cases  of  concurrent  jurisdiction,  equity  courts  consider  themselves 
bound  by  statutes  of  limitation  which  govern  courts  of  law;  Lansdale  v. 
Smith,  106  U.  S.  392,  393,  27  L.  Ed.  219,  1  Sup.  Ct.  350,  352,  and  Aetna 
Ins.  Co.  V.  Middleport,  31  Fed.  876,  holding  bill  bad  on  demurrer  where 
it  appears  there  has  been  unreasonable  delay  in  asserting  rights;  Ware  v. 
Galveston  City  Co.,  146  U.  S.  115,  36  L.  Ed.  910,  13  Sup.  Ct.  38,  applying 
doctrine  where  bill  was  filed  more  than  thirty  years  after  cause  of  action 
arose;  Willard  v.  Wood,  164  U.  S.  524,  41  L.  Ed.  540.  17  Sup.  Ct.  181, 
where-  a  delay  of  eight  years  in  prosecuting  claim  during  which  it  had 
^eatly  increased  in  amount  was  held  unreasonable;  Whitney  v.  Fox,  166 
U.  S.  648,  41  L.  Ed.  1149,  17  Sup.  Ct.  717,  where  delay  was  not  explained, 
and  circumstances  had  intervened  which  would  render  it  unjust  to  en- 
force claim;  United  States  v.  Beebe,  4  McCrary,  17,  17  Fed.  40,  and 
United  States  v.  White,  9  Sawy.  131,  17  Fed.  565,  where  rule  was  applied 
to  suit  brought  by  United  States;  Credit  Co.  v.  Arkansas  Cent.  By.  Co., 
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5  McCrary,  34,  15  Fed.  55,  and  Lakin  v.  Sderra  Min.  Co.,  11  Sawy.  243, 
25  Fed.  344,  holding,  further,  if  it  appears  a  cause  is  liable  to  the  objec- 
tion, courts  will  refuse  relief  without  inquiring  whether  there  is  a  plead- 
ing setting  it  up;  Pratt  v.  California  Mining  Co.,  9  Sawy.  365,  24  Fed.  876, 
to  raise  the  defense  the  local  statute  of  limitations  need  not  be  pleaded; 
Kenney  v.  Contner,  43  Fed.  711,  where  bill  filed  by  heirs  of  grantor  against 
heirs  of  grantee  to  set  aside  conveyance  made  fifteen  years  earlier  was 
dismissed  because  of  laches  of  complainant;  Caulk  v.  Pace,  53  Fed.  714, 
715,  3  C.  C.  A.  631,  and  Hinchman  v.  Kelley,  54  Fed.  66,  4  C.  C.  A.  189, 
where  laches  appears  on  face  of  bill  advantage  may  be  taken  of  by  de- 
murrer; Reed  v.  Dingess,  56  Fed.  176,  where  trustees  having  delaved  for 
over  fifty  years  to  do  any  acts  in  furtherance  of  trust,  it  was  held  they  were 
giiilty  of  such  laches  as  to  bar  all  their  rights  in  premises;  Matthews  v. 
Burdick,  38  Fed.  896,  Hagerman  v.  Bates,  5  Colo.  App.  402,  38  Pac.  1104, 
and  Miles  v.  Vivian,  79  Fed.  853,  25  C.  C.  A.  208,  courts  of  equity  will 
refuse  relief  to  complainant  who  has  been  guilty  of  laches,  without  regard 
to  statutes  of  limitation;  Fosdick  v.  Lowell  Machine  Shop,  58  Fed.  818, 
where  plaintiff  has  been  guilty  of  gross  laches,  equity  will  decline  to 
interfere  under  a  bill  for  discovery;  Schlawig  v.  Purslow,  59  Fed.  853,  8 
C.  C.  A.  315,  one  who  waits  more  than  ten  years  before  asserting  a  right 
to  redeem  land,  standing  by  and  permitting  another  in  possession  to  make 
improvements  thereon,  will  not  be  aided  by  court  of  equity;  Lant  v. 
Manley,  71  Fed.  13,  16,  holding  complainants  guilty  of  laches  who  filed 
bill  to  obtain  relief  from  alleged  fraudulent  conveyances,  such  convey- 
ances having  been  made  twenty  years  before;  Mathews  v.  Culbertson,  83 
Iowa,  441,  50  N.  W.  203,  where  right  to  redeem  from  tax  sale  was  held 
barred  by  laches;  Kelly  v.  Hurt,  74  Mo.  566,  where  mortgagor  after  \&p^ 
of  several  years  sought  to  set  aside  sale  of  his  land,  he  having  knowledge 
of  facts  on  which  he  attempts  to  have  sale  annulled  at  time  .  sale  was 
made;  Burgess  v.  St.  Louis  County  Ry.  Co.,  99  Mo.  508,  12  S.  W.  1054, 
where  right  was  held  barred  because  of  laches  notwithstanding  period  of 
statute  of  limitations  had  not  run;  Riely  v.  Kinzel,  85  Ya.  486,  7  S.  E. 
910,  to  petition  for  further  orders  under  a  decree  which  had  remained 
dormant  for  twenty-eight  years;  Orr  v.  Pennington,  93  Va.  271,  24  S.  E. 
929,  to  petition  to  set  aside  a  deed  on  ground  of  undue  influence;  Pennsyl- 
vania Mut.  Ins.  Co.  V.  Austin,  168  U.  S.  697,  42  L.  Ed.  631,  18  Sup.  Ct. 
228,  arguendo;  James  v.  Atlantic  Co.,  3  Cliff.  620,  Fed.  Cas.  7177,  hold- 
ing rule  is  seldom  applied  in  cases  of  trust;  Norris  v.  Haggin,  12  Sawy. 
50,  55,  28  Fed.  278,  281,  holding  time  prescribed  in  statute  of  limitations 
in  analc^us  cases  will  generally  be  applied;  Horsford  v.  Gudger,  35  Fed. 
388,  as  containing  requisites  of  a  bill  to  prevent  such  a  defense  from  being 
fatal;  Lehman  v.  La  Forge,  42  Fed.  495,  and  Wells  v.  Child,  12  Allen, 
335,  holding  time  does  not  begin  to  run  against  rights  of  action  concealed 
by  fraud  until  after  fraud  is  discovered;  Hemmick  v.  Standard  Oil  Co., 
91  Fed.  334,  33  C.  C.  A.  547,  James  v.  James,  55  Ala.  533,  Kline  v.  Vogel, 


2  Wall.  87-96  KOTES  ON  U.  S.  REPORTS.  862 

90  Mo.  248,  1  S.  W.  735,  Ba^amin  v.  Clarke,  20  Gratt.  553,  Cranmer  v. 
McSwords,  24  W.  Va.  603,  and  Swann  v.  Thayer,  36  W.  Va.  54,  14  S.  E. 
425,  all  arguendo. 

Distinguished  in  Kittle  v.  Hall,  24  Blatchf.  188,  29  Fed.  511,  holding, 
under  circumstances  of  case,  a  delay  of  seven  years  in  bringing  suit  for 
infringement  of  a  patent  was  not  unreasonable;  Kelley  v.  Boettcher,  85 
Fed.  63,  29  C.  C.  A.  14,  holding  time  does  not  run  against  a  fraud  while 
its  perpetrator  fraudulently  and  successfully  conceals  it;  Dierks  v.  Mar- 
tin, 16  Neb.  122,  19  N.  W.  599,  holding  under  facts  that  right  to  assert 
title  had  not  been  lost  by  laches. 

Where  party  seeks  to  establldi  In  equity  a  dalm  of  long  standing,  be 
shonld  set  forth  specifically  in  bis  bill  the  impediments  to  an  earlier  prose- 
cution, and  how  and  when  be  first  came  to  a  knowledge  of  matters  alleged 
therein. 

Approved  in  In  re  Howard,  201  Fed.  580,  holding  application  to  revoke 
discharge  of  bankrupt  did  not  sufficiently  show  petitioners  were  not  guilty 
of  negligence;  Stuart  v.  Holland,  179  Fed.  973,  holding  laches  barred 
suit  to  enjoin  maintenance  of  dam  where  delayed  for  thirteen  years 
after  commencement  without  excuse  for  delay;  Beswick  v.  Dorris,  174 
Fed.  506,  holding  creditor's  bill  to  set  aside  conveyance  after  five  years 
as  fraudulent  insufficient  in  not  showing  ground  for  delay;  Redd  v.  Brun, 
157  Fed.  192,  84  C.  C.  A.  638,  holding  suit  for  relief  on  ground  of  fraud 
brought  after  statutory  time  barred  where  delay  not  excused  by  pleading; 
Kessler  v.  Ensley  Co.,  123  Fed.  566,  holding  delay  by  stockholders  in  tak- 
ing, steps  to  set  aside  conveyances  of  corporation  for  fraud  is  not  excused 
by  general  allegation  of  lack  of  knowledge  of  fraud;  Potts  v.  Alexander, 
xl8  Fed.  887,  refusing  leave  to  file  replication  nunc  pro  tunc,  after  order 
dismissing  cause  for  failure  to  file  the  same;  New  York  Security  etc.  Co. 
V.  Louisville  etc.  R.  R.  Co.,  97  Fed.  234,  following  rule  in  suit  brought 
after  long  delay  to  compel  issuance  of  bonds  of  consolidated  company  in 
exchange  for  bonds  of  old  companies;  Fowler  v.  Alabama  Iron  etc.  Co., 
164  Ala.  421,  51  South.  395,  holding  bill  to  recover  land  after  lapse  of 
twenty  ^ears  failed  to  state  excuse  for  delay;  Eleinclause  v.  Dutard,  147 
Cal.  250,  81  Pac.  518,  applying  rule  in  suit  to  enforce  express  trust ;  Fowler 
V.  Fowler,  38  App.  D.  C.  479,  holding  bill  for  accounting  by  guardian 
failed  to  set  forth  adequate  cause  for  delay;  Peck  v.  Haley,  21  App.  D.  C. 
237,  holding  mere  general  allegations  of  fraud  in  conveyance  by  trustee 
were  insufficient;  McGee  v.  Welch,  18  App.  D.  C.  184,  holding  defense  of 
laches  not  sustainable  on  demurrer  where  bill  charged  fraud  and  showed 
action  brought  in  reasonable  time  after  discovery;  Quirk  v.  Liebert,  12 
App.  D.  C.  400,  holding  bill  to  86t  aside  sale  under  trust  deed  as  fraudu- 
lent barred  by  unexplained  delay  of  thirteen  years;  Murphy  v.  Earby,  3 
4pp*  D*  C.  216,  holding  bill  to  set  aside  partnership  settlement  sufficiently 
stated  reasons  for  delay;  Succession  of  Dauphin  (Choppin  v.  Dauphin )> 
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112  La.  140,  36  South.  300,  applying  rule  in  suit  to  annul  judgment  for 
fraud;  Love  v.  Rogers,  118  Md.  531,  85  Atl.  773,  holding  bill  to  recover 
property  sold  to  trustee  for  taxes  after  seventeen  years  was  insufficient 
in  not  showing  excuse  for  delay;  Patterson  v.  Hewitt,  11  N.  M.  42,  65 
L.  R.  A.  650,  66  Pac.  564,  applying  rule  in  suit  to  enforce  trust  in  mining 
claims;  Skinner  v.  Scott,  29  Okl.  369,  118  Pac.  396,  holding  bill  to  rescind 
contract  for  fraud  failed  to  set  forth  adequate  ground  for  delay;  State  v. 
Warner  Valley  Stock  Co.,  56  Or.  304,  106  Pac.  788,  holding  in  suit  to 
cancel  deed  after  ten  years  mere  allegation  that  plaintiff  did  not  know 
of  alleged  fraud  was  insufficient  excuse  for  delay;  Plant  v.  Fittro,  65 
W.  Va.  151,  63  S.  E.  770,  holding  bill  by  ward  against  guardian  brought 
nine  years  after  accepting  settlement,  made  after  ward's  majority,  barred 
by  laches ;  Harper  v.  Combs,  61  W.  Va.  564,  56  S.  E.  903,  holding  general 
allegation  of  ignorance  in  bill  to  reform  deed  for  mistake  was  insufficient 
to  excuse  laches;  Marsh  v.  Whitmore,  21  Wall.  185,  22  L«  Ed.  485,  where 
all^ation  that  complainant  was  not  aware  of  wrongful  acts  of  defendant 
"until  lately,"  was  held  insufficient;  Wood  v.  Carpenter,  101  U.  S.  140, 
25  L.  Ed.  808,  when  bill  was  dismissed  because  of  failure  to"  make  proper 
allegations;  WoUensak  v.  Reiher,  115  U.  S.  102,  29  L.  Ed.  352,  5  Sup.  Ct. 
1140,  Richards  v.  Mackall,  124  U.  S.  187,  31  L.  Ed.  899,  8  Sup.  Ct.  440, 
Boone  County  v.  Burlington  etc.  Ry.  Co.,  139  U.  S.  693,  36  L.  Ed.  323,  11 
Sup.  Ct.  690,  Hammond  v.  Hopkins,  143  U.  S.  252,  36  L.  Ed.  145,  12  Sup. 
Ct.  427,  Felix  v.  Patrick,  145  U.  S.  331,  36  L.  Ed.  726,  12  Sup.  Ct.  867, 
Pearsall  v.  Smith,  149  U.  S.  237,  37  Ji.  Ed.  717,  13  Sup.  Ct.  835,  Hardt  v. 
Heicdweyer,  152  U.  S.  559,  38  L.  Ed.  552,  14  Sup.  Ct.  674,  Marsh  v.  Whit- 
more,  1  Hask.  405,  Fed.  Cas.  9122,  Credit  Co.  v.  Arkansas  Cent.  Ry.  Co., 
5  McCrary,  31,  15  Fed.  53,  Teall  v.  Slaven,  14  Sawy.  374,  40  Fed.  781, 
Taylor  v.  Holmes,  14  Fed.  513,  Van  Vliet  v.  Sledge,  45  Fed.  748,  Edison 
Electric  Light  Co.  v.  Equitable  Life  Assur.  Soc,  55  Fed.  481,  Eiffert  v. 
Craps,  58  Fed.  473,  7  C.  C.  A.  319,  Wetzel  v.  Minnesota  etc.  Ry.  Co.,  65 
Fed.  26,  12  C.  C.  A.  490,  Dugan  v.  0  'Donnell,  68  Fed.  992,  Jones  v.  Per- 
kins, 76  Fed.  84,  James  v.  James,  55  Ala.  534,  Gordon  v.  Ross,  63  Ala.  367, 
Gibson  v.  Herriott,  55  Ark.  94,  29  Am.  St.  Bep.  23,  17  S.  W.  591,  Anderson 
v.  Northrop,  30  Fla.  646,  12  South.  326,  Brooks  v.  Spann,  63  Miss.  203, 
Bliss  V.  Prichard,  67  Mo.  186,  188,  189,  Glass  Co.  v.  ChUd,  10  Utah,  486, 
37  Pec.  737,  Castleman  v.  Dorsey,  78  Va.  348,  Terry  v.  Montaine,  83  Va. 
454,  2  S.  E.  744,  Eubank  v.  Barnes,  93  Va.  156,  24  S.  E.  909,  Rogers  v. 
Van  Nortwick,  87  Wis.  429,  431,  58  N.  W.  762,  763,  and  Melms  v.  Pabst 
Brewing  Co.,  93  Wis.  174,  87  Am.  St.  Rep.  912,  66  N.  W.  525,  all  holding 
bill  defective  for  not  making  these  allegations;  Perkins  v.  Lane,  82  Va.  63, 
denying  suit  for  recounting  for  laches;  Post  v.  Beacon  Vacuum  Pump  etc. 
Co.,  89  Fed.  4,  32  C.  C.  A.  151,  and  McGaughey  v.  Brown,  46  Ark.  36, 
arguendo;  Lataillade  v.  Orena,  91  Cal.  578,  25  Am.  St.  Rep.  224,  27  Pac. 
927,  where  averments  were  held  sufficient;  Marcotte  v.  Hartman,  46  Minn. 
203,  48  N.  W.  767,  action  to  set  aside  a  foreclosure  of  mortgage;  Parker  v. 
Kuhn,  21  Neb.  427,  32  N.  W.  83,  arguendo. 
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Distinguished  in  Gay  v.  Havermale,  27  Wash.  396,  67  Pac.  806,  holding 
in  action  by  judgment  creditor  to  set  aside  fraudulent  conveyance,  laches 
as  ground  of  demurrer  cannot  be  inferred  because  of  lapse  of  time,  where 
complaint  shows  absence  of  defendant  from  State;  Forbes  v.  Overby,  4 
Hughes,  444,  445,  Fed.  Gas.  4928a,  holding  rule  does  not  apply  in  a  bill 
for  discovery  where,  under  circumstances,  all  is  charged  that  could  be 
Jcnown  to  complainant. 

Creditors'  bills  and  proceedings  in  equity  in  aid  of  execution.    Note, 
90  AsL  Dec.  298. 

Miscellaneous.  Cited  in  Colton  v.  Stanford,  82  Cal.  389, 16  Am.  St.  Bap. 
169,  23  Pac.  25,  erroneously. 

2  WaU.  96-97,  17  L.  Ed.  906,  BBOB8T  T.  BBOBST. 

Appeal  to  Supreme  Court  may  be  heard  although  appeal  bond  was  not  filed 
In  conformity  with  act  of  Congress. 

Approved  in  W^alker  v.  Houghteling,  104  Fed.  514,  44  C.  C.  A.  18,  hold- 
ing  where  plaintiff  in  error  has  failed  to  file  bond,  but  writ  of  error  has 
been  served  and  cause  transferred,  Circuit  Court  of  Appeals  may  permit 
filing  of  bond,  though  not  to  operate  as  supersedeas;  Seymour  v.  Freer,  5 
Wall.  822,  18  L.  Ed.  564,  holding  where  through  mistake  or  accident  no 
bond,  or  a  defective  bond,  has  been  filed,  the  appeal  will  not  be  dismissed; 
Bigler  v.  Waller,  12  Wall.  149,  20  L.  Ed.  262,  where  court  allowed  such 
defect  in  the  appeal  to  be  obviated  by  granting  leave  to  file  a  new  bond; 
McClelland  v.  Allison,  34  Kaii.  158,  8  Pac.  241,  where,  on  appeal  from  a 
Justice's  Court,  the  bond  was  defective,  held  to  be  within  power  of  District 
Court  to  order  a  change  in  the  undertaking  so  that  it  would  conform  to 
the  statute;  Peugh  v.  Davis,  110  U.  S.  228,  28  L.  Ed.  128,  4  Sup.  Ct.  18, 
arguendo. 

Distinguished  in  Vaill  v.  Town  Council,  18  R.  I.  410,  28  Atl.  345,  be- 
cause of  difference  in  rules  of  practice  in  State  courts. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note^  66  L.  B.  A.  868. 

2  Wall.  97-106,  17  L.  Ed.  855,  DAY  t.  aAIJ.UP. 

Judgment  of  State  court  against  a  United  States  mamhal  for  a  wrongfol 
levy  is  not  necessarily  reviewable  in  Supreme  Court  at  "drawing  in  qnestloii 
an  authority  exercised  under  the  United  States.^ 

Approved  in  Lammon  v.  Feusier,  111  U.  S.  19,  28  L.  Ed.  8S7,  4  Sup.  Ct. 
286,  where  court  holds  sureties  of  United  States  marshal  liable  for  taking 
by  marshal,  on  writ  of  attachment  against  one  person,  the  goods  of  an- 
other ;  O'Neil  v.  Vermont,  144  U.  S.  335,  36  L.  Ed.  457,  12  Sup  Ct.  698,  and 
Porter  v.  Davidson,  62  Fed.  628,  both  arguendo;  State  v.  Hope,  88  Mo.  435, 
officer  who  levies  on  wrong  property  is  prima  facie  a  trespasser. 
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Denied  in  Buck  ▼.  Colbath,  3  Wall.  342, 18  L.  Ed.  260,  where,  in  a  similar 
ease,  it  was  held  the  judgment  of  the  State  court  was  reviewable  in  the 
Supreme  Court. 

Distinguished  in  Avery  v.  Popper,  179  U.  S.  311,  312,  45  L.  Ed.  205,  21 
Sup.  Ct.  96,  holding  no  Federal  question  presented  in  action  by  chattel 
mortgagee  of  certain  cattle  against  purchaser  at  marshal's  sale,  where 
question  was  whether  mortgage  on  portion  of  cattle  which  did  not  identify 
particular  animals  was  good  as  against  purchaser  of  entire  lot. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  B.  A.  524. 
What  record  must  show  as  to  presentation  and  decision  of  Federal 

question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 

Court.    Note,  68  L.  B.  A.  471. 

2  WalL  lOS-110,  17  L.  Ed.  906,  HUMISTON  ▼.  8TAINTHOBP. 

Decree  In  a  iiatent  cause  awarding  a  permanent  Injunction  and  accounting 
of  profits,  and  referring  case  to  a  master  to  take  and  state  amount,  is  not  a 
final  appealable  decree. 

Approved  in  Ex  parte  National  Enameling  etc.  Co.,  201  U.  S.  160,  50 
L.  Ed.  708,  26  Sup.  Ct.  404,  denying  cross-appeal  by  complainant  from  de- 
cree granting  injunction  against  infringement  of  valid  claims  and  dismiss- 
ing bill  as  to  those  held  invalid;  Australian  Knitting  Co.  v.  Gormly,  138 
Fed.  103,  decree  sustaining  validity  of  patent  and  awarding  injunction 
against  infringement,  and  referring  question  of  damages  to  master,  being 
interlocutory,  is  not  conclusive  of  validity  of  patent  in  subsequent  suit  / 
prior  to  rendition  of  final  decree;  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  431, 
27  L.  Ed.  238,  1  Sup.  Ct.  416,  holding  a  decree  is  not  final  within  meaning 
of  act  conferring  appellate  jurisdiction,  unless  upon  its  affirmance  nothing 
remains  but  to  execute  it ;  Keystone  Manganese  etc.  Co.  v.  Martin,  132  U.  S. 
93,  95,  88  L.  Ed.  276,  277, 10  Sup.  Ct.  32, 33,  where  decree  granting  perpetual 
injunction  and  ordering  an  accounting  before'  a  master  was  held  not  final; 
McGourkey  v.  Toledo  etc.  Ry.  Co.,  146  U.  S.  546,  86  L.  Ed.  1088,  13  Sup. 
Ct.  172,  holding  decree  ordering  delivery  of  certain  personal  property  to 
be  sold  is  not  final ;  Rumf  ord  Chemical  Works  v.  Hecker,  20  Fed.  Cas.  1345, 
Brush  Electric  Co.  v.  Western  EJectric  Co.,  76  Fed.  764,  22  C.  C.  A.  543, 
Lockwood  V.  Wickes,  75  Fed.  119,  21  C.  C.  A.  257,  and  Columbus  Watch  Co. 
V.  Robbins,  52  Fed.  339,  3  C.  C.  A.  103,  similar  to  principal  case;  Norton  v. 
Hood,  12  Fed.  766,  holding  no  appeal  lies  from  District  to  Circuit  Court 
on  decree  granting  or  refusing  an  interlocutory  injunction;  Harmon  v. 
Struthers,  48  Fed.  261,  holding  such  a  decree  does  not  prevent  inquiry  into 
validity  of  patent  in  case  of  a  second  suit;  dissenting  opinion  in  Standard 
Elevator  Co.  v.  Crane  Elevator  Co.,  76  Fed.  793,  22  C.  C.  A.  549,  the  major- 
ity  distinguishing  on  statutory  grounds ;  Huntington  v.  Moore,  1  N.  M.  475, 
holding,  in  action  for  an  accounting,  an  order  commanding  defendants  to 

pay  plaintiff  a  certain  amount  pendente  lite  is  not  a  final  decree;  In  re 
V— «6 
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Potts,  166  U.  S.  267,  41  L.'  Ed.  995,  17  Sup.  Ct.  621,  holding  Circuit  Court 
after  its  decree  has  heen  reversed  and  cause  has  heen  remanded  for  fur- 
ther proceedings  in  accordance  with  opinion  of  Supreme  Court  has  no  au- 
thority to  grant  a  rehearing  for  newly  discovered  evidence;  Avery  v.  Wil- 
son, 20  Fed.  869,  arguendo ;  Richmond  v.  Atwood,  52  Fed.  21,  17  L.  B.  A* 
618,  2  C.  C.  A.  596,  as  authority  for  holding  such  a  decree  interlocutory; 
Cary  v.  Richardson,  35  La.  Ann.  508,  arguendo. 

Distinguished  in  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  524,  41  L.  Ed, 
812,  17  Sup.  Ct.  410,  and  Bissell  Carpet-Sweeper  Co.  v.  Goshen  Sweeper 
Co.,  72  Fed.  551,  19  C.  C.  A.  25,  on  statutory  grounds,  as  to  appeals  from 
United  States  Circuit  Courts  to  United  States  Circuit  Courts  of  Appeals; 
to  same  effect,  Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  76  Fed.  781, 
22  C.  C.  A.  549. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Asl  Dec. 
429. 

2  WalL  110-122,  17  L.  Ed.  867,  MUBBAY  ▼.  IiABDKEB. 

At  common  law,  no  one  can  give  a  better  title  to  personal  property 'tlimn. 
he  himself  has,  except  by  sale  in  market  overt. 

Cited  in  In  re  Sime,  3  Sawy.  308,  Fed.  Cas.  12,861,  and  dissenting  opin- 
ion in  Pugh  V.  Moore,  44  La.  Ann.  229, 10  South.  717,  both  arguendo. 

Burden  of  showing  bad  faith  in  transfer  before  maturity  of  negotiable 
inatmments  is  on  party  who  assails  such  transfer. 

Approved  in  First  Nat.  Bank  v.  Moore,  148  Fed.  957,  958,  78  C.  C.  A. 
581,  following  rule;  Mills  v.  Keep,  197  Fed.  366,  holding  purchase  of  note 
was  bona  fide;  First  Nat.  Bank  v.  Liewer,  187  Fed.  18,  109- C.  C.  A.  70,. 
holding  burden  was  on  maker  to  prove  alteration  of  note  was  subsequent 
to  execution;  Central  Trust  Co.  v.  California  etc.  R.  R;  Co.,  110  Fed.  74^ 
holding  under  mortgage  to  secure  first  mortgage  bonds,  providing  that  they 
can  be  issued  only  for  railroad  construction,  bonds  voted  to  persons  in  pay- 
ment for  services  as  officers  may,  when  in  hands  of  bona  fide  purchasers^ 
participate  in  proceeds  of  foreclosure ;  Columbus  etc.  Ry.  Appeals,  109  Fed. 
218,  48  C.  C.  A.  275,  applying  principle  to  railroad  reorganization  bonds; 
Collins  V.  Gilbert,  94  U.  S.  754,  24  L.  Ed.  170,  where  accepted  draft  in- 
dorsed in  blank  had  been  wrongfully  transferred  before  maturity;  Mont- 
clair  V.  Ramsdell,  107  U.  S.  158,  27  L.  Ed.  485,  2  Sup.  Ct.  399,  holder  of 
bonds  is  presumed  to  have  acquired  them  in  good  faith ;  Kneeland  v.  Law- 
rence, 140  U.  S.  212,  35  L.  Ed.  498,  11  Sup.  Ct.  788,  where  railroad  bonds 
were  transferred  before  maturity;  Johnson  y.  Lewis,  2  McCrary,  482,  6 
Fed.  30,  Long  Island  L.  &  Trust  Co.  v.  Columbus  etc.  Ry.  Co.,  65  Fed.  457^ 
Wildsmith  v.  Tracy,  80  Ala.  262,  Shirk  v.  Mitchell,  137  Ind.  195,  36  N.  E. 
853,  and  Color  v.  Board  of  Coifnty  Commrs.,  6  N.  M.  128,  27  Pac.  628,  all 
following  rule;  Fant  v.  Miller,  17  Gratt.  81,  possession  of  a  note  by  in- 
dorser  is  prima  facie  evidence  that  he  holds  bona  fide  for  value;  dissent- 
ing opinion  in  Smith  v.  Sac  County,  11  Wall.  150,  155,  20  L.  Ed.  105,  107» 
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majority  holding  onus  shifts  upon  showing  of  fraud;  Chambers  County  v. 
Clews,  21  Wall.  323,  22  L.  Ed.  520,  arguendo ;  Pana  v.  Bowler,  107  U.  S. 
542,  27  L.  Ed.  429,  2  S^p.  Ct.  715,  National  Bank  v.  Texas,  20  Wall.  90,  22 
L.  Ed.  29^,  German  Bank  v.  Himstedt,  42  Ark.  65,  and  United  Water- 
Works  Co.  V.  Farmers'  Loan  Bt  Trust  Co.,  11  Colo.  App.  231,  53  Pfec.  514, 
as  authority  for  rule  that  possession  is  prima  facie  evidence  of  ownership; 
to  same  effect,  Halsted  v.  Colvin,  51  N.  J.  Eq.  398,  26  Atl.  932,  and  Voor- 
hees  V.  Fisher,  9  Utah,  308,  34  Pac.  66;  dissenting  opinion  in  Williams  v. 
Neely,  134  Fed.  18,  69  L,  E.  A.  232,  67  C.  C.  A.  171,  arguendo. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  B.  A.  827. 

Suspicion  of  defect  of  title  or  knowledge  of  circumstances  which  would 
ezdte  suspicion  in  mind  of  a  prudent  man,  or  gross  negligence  on  part  of  taker 
at  time  of  transfer,  will  not  defeat  title  of  purchaser  of  negotiable  note  before 
maturity. 

Approved  in  Reilly  v.  McKinnon,  159  Fed.  81,  86  C.  C.  A.  268„  follow- 
ing rule;  Bison  State  Bank  v.  Billington,  228  Fed.  119,  fact  that  notes  made 
in  one  State  were  offered  for  sale  in  another  was  not  such  badge  of  fraud 
as  put  purchaser  on  notice ;  Presidio  County  v.  Noel- Young  Bond  etc.  Co., 
212  U.  S.  70,  53  L,  Ed.  407,  29  Sup.  Ct.  237,  holding  third  party  producing 
genuine  negotiable  instrument  presumed  bona  fide  purchaser  for  value; 
Washington  &  Canonsburg  Ry.  Co.  v.  Murray,  211  Fed.  445,  128  C.  C.  A. 
112,  holding  purchaser  of  note  executed  and  indorsed  by  treasurer  of  cor- 
poration and  payable  to  itself  entitled  to  recover,  though  by-laws  required 
president  to  join  in  execution;  Young  v.  Lowry,  192  Fed.  829,  113  C.  C.  A. 
149,  purchase  of  note  held  bona  fide;  Amalgamated  Sugar  Co.  v.  United 
States  Nat.  Bank,  187  Fed.  749,  109  C.  C.  A.  494,  holding  bank  purchased 
check  bona  fide  in  absence  of  showing  of  knowledge  of  insolvency  of  de- 
posit bank;  In  re  Hill,  187  Fed.  217,  holding  where  payee  of  note  for  gam- 
bling debt  sold  it  before  maturity  to  claimant  for  small  sum,  on  proof  that 
consideration  was  illegal,  burden  to  show  bona  fide  purchase  shifted  .to 
claimant;  Odbert  v.  Marquet,  175  Fed.  51,  99  C.  C.  A.  60,  holding  makers 
of  notes,  after  renewing  them  to  purchaser,  were  estopped  to  set  up  fraud 
of  payee  in jprocuring  them;  Perris  Irr.  Dist.  v.  Thompson,  116  Fed.  837, 
54  C.  C.  A.  336,  holding  purchase  of  bonds  from  president  of  irrigation  dis- 
trict does  not  impeach  good  faith  or  render  them  subject  to  defense  that 
recitals  therein  are  untrue;  Jones  v.  Jackson,  86  Ark.  201,  110  S.  W.  216, 
holding  purchaser  with  knowledge  that  maker  denied  liability  was  not  bona 
fide ;  Park  v.  Buxton,  10  Ga.  App.  368,  73  S.  E.  558,  holding  evidence  sus- 
tained verdict  that  plaintiff  bought  note  with  notice  of  dishonor;  Voss  v. 
Chamberlain,  139  Iowa,  577,  180  Am.  St.  Rep.  331,  19  L.  B.  A.  (K.  S.)  106, 
117  N.  W.  272,  holding  where  notes  were  wrongfully  pledged  by  one  hav- 
ing custody  of  them  as  substitute  for  other  collateral  held  for  prior  debt, 
makers  could  not  overcome  presumption  that  pledgee  was  holder  in  good 
faith  by  showing  pledgor's  title  was  defective;  Citizens'  Trust  etc.  Co.  v. 
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Hays,  167  Ky.  566,  180  S.  W.  814,  holding  pledgee  of  bonds  pledged  by  one 
having  no  title  was  under  facts  of  case  bona  fide  holder;  Fillebrown  v. 
Hayward,  190  Mass.  480,  77  N.  E.  47,  where  direct#r  sold  his  ^tock  to  an- 
other knowing  that  sale  gave  him  control  of  company,  and  payments  made 
by  check  signed  by  purchaser  as  treasurer,  seller  not  charged  with  notice 
of  .misappropriation  of  funds  by  treasurer;  Detroit  Nat.  Bank  v.  Union 
Trust  Co.,  146  Mich.  666,  116  Am.  St.  Rep.  319,  108  N.  W.  1094,  holding  in 
action  against  receiver  of  insolvent  bank  on  fraudulently  certified  check, 
question  whether  plaintiff  was  bona  fide  purchaser  was  for  jury;  Penning- 
ton County  Bank  v.  First  Nat.  Bank,  110  Minn.  267,  186  Am.  St.  Rep.  496, 
26  L.  R.  A.  (N.  S.)  849,  125  N.  W.  121,  holding  fact  that  check  was  re- 
ceived for  collection  from  entire  stranger  was  not  notice  of  fraud ;  Drew  v. 
Wheelihan,  75  Minn.  72,  77  N.  W.  559,  holding  question  of  good  or  bad 
faith  in  purchasing  check  is  for  jury;  J.  L.  Smathers  &  Co.  v.  Toxaway 
Hotel  Co.,  162  N.  C.  350,  78  S.  E.  226,  holding  purchasers  of  notes  made  in 
fraud  of  creditors  in  consideration  of  existing  debt  were  innocent  holders 
for  value;  McPherrin  v.  Tittle,  36  Okl.  512,  44  L.  R.  A^(N,  S.)  895,  129 
Pac.  722,  holding  fact  that  interest  was  unpaid  had  material  bearins:  on 
bona  fides  of  purchase  of  note  before  maturity ;  Forbes  v.  First  Nat.  Bank, 
21  Okl.  211, 212, 95  Pac.  787,  holding  evidence  did  not  show  bad  faith  in  pur- 
chase of  draft  obtained  by  fraud;  Citizens'  Trust  etc.  Bank  v.  Stackhouse, 
91  S.  C.  459,  463,  40  L,  R.  A.  (N.  S.)  454,  74  S.  E.  978,  979,  holding  plain- 
tiff discounting  note  was  bona  fide  holder  for  value;  Ehrlich  v.  Jennings, 
78  S.  C.  272,  273,  125  Am.  St.  Rep.  795,  18  Ann.  Gas.  1166,  58  S.  E.  923, 
holding  purchaser  in  good  faith  of  coupon  bond  which  had  been  redeemed 
but  not  canceled,  and  then  stolen,  was  entitled  to  redeem  same ;  Unaka  Nat. 
Bank  v.  Butler,  113  Tenn.  585,  83  S.  W.  658,  where  check  was  indorsed  in 
blank  and  lost,  merchant  accepting  same  from  customer  unknown  to  him, 
but  supposed  to  be  payee,  was  bona  fide  purchaser;  McNamara  v.  Jose.  28 
Wash.  466,  68  Pac.  905,  holding  purchaser  of  note  at  heavy  discount,  with- 
out inquiry  as  to  maker,  whom  purchaser  knew  to  be  perfectly  solvent,  is 
not  evidence  of  bad  faith ;  Bank  v.  Ohio  Valley  etc.  Co.,  57  W.  Va.  630,  70 
L.  R.  A.  812,  50  S.  E.  882,  applying  principle  where  bank  discounted  note 
indorsed  in  blank  by  principal,  with  knowledge  that  holder  was  agent; 
dissenting  opinion  in  Peirson  v.  McNeal,  137  Mich.  177,  100  N.  W.  465, 
majority  holding  assignments  of  mortgages  delivered  to  assignee  prior  to 
assignor's  death;  Hotchkiss  v.  National  Shoe  etc.  Bank,  21  Wall.  359,  22 
L.  Ed.  649,  Rouede  v.  Jersey  City,  18  Fed.  721,  Clark  v.  Evans,  66  Fed.  264, 
13  C.  C.  A.  433,  Foote  v.  Hancock,  15  Blatchf.  345,  Fed.  Cas.  4911,  Atlas 
Nat.  Bank  v.  Holm,  71  Fed.  492, 19  C.  C.  A.  94,  and  Sherman  v.  Apperson, 
4  Fed.  26,  all  following  rule ;  Doe  v.  Northwestern  Coal  etc.  Co.,  78  Fed.  69, 
unless  purchaser  willfully  closes  his  eyes  to  facts  which  show  a  defect  in 
jjaper,  he  is  entitled  to  be  regarded  as  a  bona  fide  purchaser;  Oilman  v. 
New  Orleans  etc.  Ry.  Co.,  72  Ala.  582,  585,  Witte  v.  Williams,  8  S.  C.  302, 
28  Am.  Rep.  296,  Spence  v.  Mobile  etc.  Ry.  Co.,  79  Ala.  586,  Morton  v.  New 
Orleans  etc.  Ry.  Co.,  79  Ala.  617,  Merchants'  Bank  y.  McClelland,  9  Colo. 
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611,  13  Pac.  725,  Tourtelotta  v.  Brown,  1  Colo.  App.  418,  29  Pac.  133,  ancl 
Comstock  V.  Hannah,  76  111.  535,  there  must  be  absolute  proof  of  bad  faith 
to  deprive  assignee  of  negotiable  paper  of  title ;  Lehman  v.  Press,  106  Iowa, 
393,  76  N.  W.  819,  to  relieve  from  effect  of  rule  it  must  be  shown  that  pur- 
chaser took  with  knowledge  or  notice  of  infirmities;  Fox  v.  Bank  of  Kan- 
sas City,  30  Kan.  446,  1  Pac.  793,  and  if  paper  is  purchased  before  matur- 
ity purchaser  will  be  safe  in  making  payment  after  maturity  and  protest 
for  nonpayment;  Farrell  v.  Lovett,  68  Me.  329,  28  Am,  Rep.  62,  and  Red- 
Ion  v.  Churchill,  73  Me.  151,  40  Am.  Rep.  348,  where  member  of  a  firm 
made  his  individual  note,  indorsed  it  with  firm's  name,  and  then  sold  and 
appropriated  proceeds  to  his  own  use ;  Williams  v.  Huntington,  68  Md.  601, 
604,  6  Am.  St.  Rep.  482,  485,  13  Atl.  339,  340,  the  fraud  or  bad  faith  in  the 
purchase  is  a  question  to  be  determined  from  all  the  facts  attending  the 
transaction,  without  reference  to  assumed  conduct  of  others  if  situated 
as  purchaser  was;  Atlas  Nat.  Bank  v.  Savery,  127  Mass.  79,  84  Am.  Rep. 
846;  New  Orleans  etc.  Ry.  Co.  v.  Mississippi  College,  47  Miss.  564,  holding 
title  of  purchaser  to  lost  bonds  not  affected  by  his  negligence  in  procuring 
same;  Hamilton  v.  Marks,  63  Mo.  175,  nothing  short  of  mala  fides  in  pur- 
chaser can  defeat  his  title ;  Fifth  Ward  Savings  Bank  v.  First  Nat.  Bank  of 
Jersey  City,  48  N.  J.  L.  516,  7  Atl.  320,  holding  same;  Welch  v.  Sage,  47 
N.  Y.  147,  7  Am.  Rep.  425,  unless  evidence  makes  out  a  case  upon  which 
a  jury  would  be  authorized  to  find  fraud  or  bad  faith  in  purchaser,  it  is 
duty  of  court  to  direct  a  verdict ;  Chapman  v.  Rose,  56  N.  T.  140,  16  Am.  Rep. 
408,  holding  instruction  that  if  plaintiff  failed  or  neglected  to  make  proper 
inquiry,  he  is  not  bona  fide  holder,  was  erroneous;  dissenting  opinion  in  Col- 
son  V.  Amot,  57  N.  Y.  270,  majority  holding  if  finder  of  negotiable  paper 
forges  signature  of  payee  and  impersonates  him,  a  bona  fide  purchaser  ob- 
tains no  title  as  against  true  owner ;  Bond  Debt  Cases,  12  S.  C.  273,  Walker  v. 
Kee,  14  S.  C.  145,  Buchanan  v.  Wren,  10  Tex.  Civ.  App.  572,  30  S.  W.  1083, 
Hynes  v.  Winston,  40  S.  W.  1026  (Tex.  Civ.  App),  and  Manufacturers'  Nat. 
Bank  v.  Newell,  71  Wis.  315,  37  N.  W.  422,  all  f oUowing  rule ;  Michigan  Ins. 
Bank  v.  Eldred,  9  Wall.  550,  19  L.  Ed.  766,  bona  fide  indorsee  of  partner- 
ship note  illegally  executed,  may  enforce  it;  Commercial  &  Farmers'  Nat. 
Bank  v.  First  Nat.  Bank,  30  Md.  26,  96  Am.  Dec.  565,  arguendo ;  New  York 
Iron  Mine  v.  Bank,  44  Mich.  352,  6  N.  W.  826,  Davies  v.  Seeley,  71  Mich. 
219,  38  N.  W.  906,  Brown  v.  Hoffelmeyer,  74  Mo.  App.  392,  and  Johnson  v. 
Way,  27  Ohio  St.  380,  but  evidence  sufficient  to  put  a  prudent  man  on  in- 
quiry is  admissible  as  tending  to  show  actual  knowledge  in  transferee  of  the 
fraud  of  transferrer;  dissenting  opinion  in  Seybel  v.  National  Currencj^ 
Bank,  54  N.  Y.  311,  Canajobarie  Nat.  Bank  v.  Diefendorf,  123  N.  Y.  202, 
10  L.  R.  A.  682,  25  N.  £.  405,  and  dissenting  opinion  in  Cheever  v.  Pittsburg 
etc.  Ry.  Co.,  150  N.  Y.  74,  34  L.  R.  A.  74,  44  N.  E.  705,  holding  gross  negU- 
gence  is  evidence  of  bad  faith. 

Modified  in  Sturges  v.  Metropolitan  Nat.  Bank,  49  111.  226,  227,  holding 
if  receiver  of  note,  about  which  there  are  suspicious  circumstances,  fails 
to  make  inquiries,  he  stands  affected  with  equities  existing  between  original 
parties. 
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Distinguished  in  Allen  v.  Gary,  33  La.  Ann.  1460,  where  partner  had  acted 
clearly  beyond  his  authority;  Myers  v.  Bealer,  30  Neb.  285,  46  N.  W.  481, 
where  it  appeared  purchaser  had  knowledge  that  maker  denied  validity 
of  note;  Bowman  v.  Metzger,  27  Or.  28,  29,  30,  39  Pac.  4,  5,  knowledge  by 
purchaser  of  notes  of  suspicious  circumstances  connected  with  other  notes 
in  hands  of  vendor  may  be  considered  by  jury  on  the  issue  of  good  faith  in 
making  the  purchase;  Marotta  v.  Duluth  News  Tribune  Co.,  116  Minn.  55, 
133  N.  W.  90,  holding  under  facts  of  case,  question  whether  one  who 
received  stolen  money  did  so  in  good  faith  was  for  jury ;  Ormsbee  v.  Howe, 
54  Vt.  187,  41  Am.  Rep.  842,  where  purchaser  knew  that  payee  of  note 
had  acquired  similar  ones  by  dishonest  means ;  Smith  v.  Lawson,  18  W.  Ya. 
235,  236,  where  purchaser  knew,  in  law,  party  transferring  had  no  authority 
to  do  so. 

Effect  of  suspicious  circumstances  on  title  to  commercial  paper.    Note, 
6  Am.  Bep.  267. 

Negotiable  instruments.    Note,  11  Am.  St  Bep.  828. 

What  amount  paid  constitutes  purchases  for  value.    Note,  84  Am. 
Dec.  402. 

Right  of  bona  fide  holder  to  recover  on  negotiable  instrument.    Note, 
26  Am.  Dec.  158. 

Circumstances  sufficient  to  put  purchaser  of  negotiable  paper  on  in- 
quiry.   Note,  29  L.  B.  A.  (N.  S.)  871,  886. 

Notice  to  banker  of  equitable  rights.    Note,  8  E.  B.  0.  678. 

Negotiable  Instruments,  sach  as  coupon  railroad  bonds,  pass  by  deUTery, 
and  a  purchaser  in  good  faith,  before  maturity,  is  unaffected  by  want  of  title 
in  the  vendor. 

Approved  in  School  Dist.  No.  11  v.  Chapman,  152  Fed.  898,  82  C.  C.  A. 
35,  holding  recitals  in  bonds  that  they  were  legally  issued,  and  certificate 
of  public  officers  thereto,  sustained  finding  that  purchaser  was  bona  fide; 
Benson  v.  Eli,  16  Colo.  App.  496,  66  Pac.  451,  holding  trover  lies  by  owner 
against  attorney  for  robber  who  recovers  judgment  againsl  client  and  exe- 
cutes on  stolen  moneys  taken  from  robber  by  officer;  Massachusetts  Na- 
tional Bank  v.  Snow,  187  Mass.  163,  72  N.  E.  960,  where  note  was  indorsed 
in  1)lank  by  payee  and  stolen  from  him  by  maker,  who  discounted  it  at 
bank,  latter  may  collect  it;  Orrick  v.  Fidelity  etc.  Co.,  113  Md.  248,  77 
Atl.  602,  holding  corporation  issuing  bonds  and  retaining  property  pur- 
chased with  proceeds  was  estopped  to  dispute  their  validity  in  hands  of 
bona  fide  purchasers ;  Wesson  v.  Town  ot  Mt.  Vernon,  98  Fed.  808,  39 
C.  C.  A.  301,  arguendo ;  Cromwell  v.  County  of  Sac,  96  U.  S.  58,  24  L.  Ed. 
686,  holding  purchaser  of  municipal  bonds  from  bona  fide  holder,  although 
he  may  have  notice  of  infirmities  in  its  origin,  takes  it  f&  it  was  in  hands 
of  such  holder,  free  from  infirmities;  Orleans  v.  Piatt,  99  U.  S.  682,  25 
L.  Ed.  406,  Gibson  v.  Lenhart,  101  Pa.  St.  527;  and  Pompton  v.  Cooper 
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Union,  101  U.  S.  204,  25  L.  Ed.  806,  where  railroad  bonds  in  question  were 
said  to  have  all  the  properties  of  commercial  paper;  Boyd  v.  Kennedy,  38 
N.  J.  L.  148,  20  Am.  Rep.  877,  holding  likewise  as  to  county  bonds ;  Indiana 
&  Illinois  Cent.  Ry.  Co.  v.  Sprague,  103  U.  S.  760,  763,  26  L.  Ed.  556,  557, 
Fairex  v.  Bier,  37  La.  Ann.  825,  and  Ronede  v.  Jersey  City,  20  Fed.  Cas.  1152, 
overdue  and  unpaid  interest  coupons  do  not  of  themselves  make  bond  to 
which  they  are  attached  dishonored  paper;  Memphis  v.  Brown,  1  Flipp. 
217,  Fed.  Cas.  9415,  and  Durant  v.  Iowa  County,  Woolw.  72,  Fed.  Cas. 
4189,  in  holding  municipal  bonds  negotiable  instruments;  Stanton  v.  Ala- 
bama etc.  Ry.  Co.,  2  Woods,  527,  Fed.  Cas.  13,297,  Arents  v.  Common- 
wealth, 18  Gratt.  766,  and  Chesapeake  &  Ohio  Canal  Co.  v.  Blair,  45  Md. 
110,  aU  holding  railroad  bonds  commercial  paper;  Myers  v.  Hazzard,  4 
McCrary,  107,  50  Fed.  163,  to  bona  fide  purchaser  of  negotiable  paper 
secured  by  mortgage;  Ex  parte  Estabrook,  2  Low.  549,  Fed.  Cas.  4534, 
holding  bona  fide  purchaser  is  not  bound  to  inquire  into  character  of  a 
note  which  on  its  face  is  valid;  Phelps  v.  Lewiston,  15  Blatchf.  158,  Fed. 
Cas.  11,076,  holding  purchaser  of  municipal  bonds  issued  in  aid  of  con- 
struction of  a  railroad  is  not  bound  to  search  records  for  notice  of  pend- 
ency of  litigation  respecting;  United  States  v.  Vermilye,  10  Blatchf.  288, 
Fed.  Cas.  16,618,  holding  the  writing  on  the  back  of  bonds  made  payable 
to  bearer  does  not  destroy  their  negotiability;  In  re  Leland,  6  Ben.  178, 
Fed.  Cas.  8229,  holding  bond  issued  by  an  individual,  under  seal,  payable 
to  bearer,  and  secured  by  mortgage,  is  a  negotiable  instrument  and  not  a 
specialty,  so  in  hands  of  assignee  not  subject  to  equities  existing^  against 
assignor;  Richmond  Ry.  etc.  Co.  v.  Dick,  52  Fed.  381,  3  C.  C.  A.  149,  hold- 
ing fact  that  president  of  manufacturing  corporation  is  member  of  bank- 
ing firm  which  purchased  notes  from  manufacturing  corporation,  does  not 
affect  banking  firm  with  notice  of  consideration  for  notes;  United  States 
Nat.  Bank  v.  First  Nat.  Bank,  64  Fed.  990,  13  C.  C.  A.  472,  fact  that  no^es 
offered  for  discount  to  a  bank,  its  correspondent,  are  payable  to  president 
of  offering  bank  individually,  and  bear  his  indorsement,  followed  by  that 
of  the  bank,  affixed  by  him  as  president,  does  not  give  discounting  bank 
notice  that  notes  are  individual  property  of  such  president;  Mayberry  v, 
Morris,  62  Ala.  117,  Texas  Banking  Co.  v.  Tumley,  61  Tex.  369,  and  Black- 
man  V.  Lehman,  63  Ala.  550,  35  Am.  Rep.  60,  holding  possession  of  negoti- 
able paper  indorsed  in  blank  carries  with  it  the  title  to  the  holder;  First 
Nat.  Bank  v.  Dawson,  78  Ala.  71,  bank  acquiring  commercial  paper  in  due 
course  of  trade,  without  knowledge  of  restrictions  placed  on  its  use  by  an 
indorser,  may  recover  from  the  indorser;  Trustees  of  Internal  Imp.  Fund 
V.  Lewis,  34  Fla.  428,  43  Am.  St.  Rep.  212,  26  L.  R.  A.  745,  16  South.  326, 
and  Bailey  v.  County  of  Buchanan,  115  N.  Y.  301,  6  L.  R.  A.  664,  22  N.  E. 
156,  where  interest  coupons  payable  to  bearer  were  held  to  possess  all  the 
attributes  of  negotiable  paper;  Tiedeman  v.  Knox,  53  Md.  615,  holding 
like  rules  apply  to  bills  of  lading;  Ringling  v.  Kohn,  4  Mo.  App.  63,  and 
Tucker  v.  Bank,  58  N.  H.  85,  87,  42  Am.  R^.  580,  583,  where  bonds  de- 
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X>osited  with  a  bank  were  pledged  by  cashier,  held  pledgee  could  hold 
against  depositor;  Walters  v.  Tielkemeyer,  72  Mo.  App.  377,  where  owner 
of  notes  was  held  estopped  from  asserting  title  thereto,  when  she  had  left 
same  with  an  agent,  who  had  transferred  them  for  value  to  an  innocent 
purchaser;  Merritt  v.  Duncan,  7  Heisk.  160,  19  Am.  Rep.  616,  holding  bona 
Rde  purchaser  for  value  of  bill  conditionally  accepted,  but  disposed  of  in 
violation  of  condition,  may  recover  on  same;  Bank  v.  Johns,  22  W.  Va. 
524,  46  Am.  Rep.  510,  where  bona  fide  purchaser  of  note  enforced  payment 
of  same,  although  maker  had  been  indyced  to  sign  same  by  fraud,  he 
intending  to  sign  a  paper  of  entirely  different  character. 

The  following  cite  this  case  as  authority  for  rule  that  the  holder  of  a 
negotiable  security  transferable  by  delivery  can  give  a  title  which  he  him- 
■self  does  not  possess  to  person  taking  same,  bona  fide,  for  value;  Brooklyn 
City  etc.  R.  R.  Co.  v.  National  Bank  of  the  Republic,  102  U.  S.  40,  26  L.  Ed. 
71,  holding  bona  ftde  purchaser  unaffected  by  prior  equities;  Gilbough  v. 
Norfolk  etc.  Ry.  Co.,  1  Hughes,' 412,  Fed.  Cas.  5419,  where  title  to  stolen 
railroad  bonds  was  held  to  pass  by  delivery  to  purchaser,  except  as  to  such 
coupons  as  were  past  due;  First  Nat.  Bank  v.  Johnston,  97  Ala.  661,  11 
South.  692,  and  Coors  v.  German  Nat.  Bank,  14  Colo.  200,  7  L.  B.^A.  847. 
23  Pac.  329,  where  A,  having  indorsed  drafts  in  blank  to  B  for  collection^ 
B  wrongfully  assumed  to  be  owner  and  sold  same  to  C;  dissenting  opinion 
in  Bristol  Knife  Co.  v.  First  National  Bank,  41  Conn.  430,  19  Am.  Rep. 
522,  the  majority  holding,  under  circumstances  of  case,  that  wrongdoers 
could  given  no  title;  Doll  v.  Rezotti,  20  La.  Ann.  264,  96  Am.  Dec.  400, 
where  jmrchaser  of  lost  note  before  maturity  was  held  to  acquire  good 
title  against  maker,  although  maker  had  once  paid  note;  Consolidated  As- 
sociation of  Planters  v.  Avegno,  28  La.  Ann.  552,  where  municipal  bonds 
were  sold  by  party  who  had  no  title  thereto ;  dissenting  opinion  in  Pugh  v. 
Moore,  44  La.  Ann.  245,  10  South.  723,  majority  holding  State  not  liable 
iot  its  negotiable  bonds  fraudulently  issued  by  its  treasurer;  Miller  v. 
Finley,  26  Mich.  254,  12  Am.  Rep.  810,  holding  note  executed  by  intoxi- 
cated person  valid  in  hands  of  bona  fide  purchaser  for  value;  Nichols  v. 
Sober,  38  Mich.  681,  where  paper  was  transferred  to  bona  fide  purchaser 
in  fraud  of  one's  partner;  Robinson  v.  Smith,  62  Minn.  63,  64  N.  W.  91, 
holding  possession  of  a  negotiable  promissory  note  payable  to  bearer  is 
prima  facie  evidence  of  ownership,  and  such  is  rule,  whether  note  is  trans- 
ferred before  or  after  maturity;  Franklin  Savings  Inst.  v.  Heinsman,  1 
Mo.  App.  339,  where  stolen  promissory  notes  had  been  negotiated;.  Allen 
V.  Harris,  79  Mo.  App.  494,  notes  wrongfully  pledged  by  bailee  held  en- 
forceable against  maker ;  National  Bank  of  Republic  v.  Young,  41  N.  J.  £q. 
537,  7  Atl.  490,  bona  fide  holder  of  negotiable  paper  issued  by  a  corpora- 
tion has  a  right  to  presume  that  it  was  issued  under  requisite  authority; 
Magee  v.  Badger,  34  N.  Y.  249,  90  Am.  Dec.  693,  and  State  Bank  v.  Hoge, 
35  N.  Y.  69,  and  the  law  does  not  impose  upon  purchaser  the  duty  of  in- 
quiry; Taft  V.  Chapman,  50  N.  Y.  448,  and  Seybel  v.  Bank,  54  N.  Y.  300, 
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13  Am.  Rep.  591,  where  stolen  bonds  had  been  negotiated;  Thompson  v. 
St.  Nicholas  Bank,  113  N.  Y.  336,  21  N.  E.  59,  where  bonds  deposited  with 
broker  were  by  him  transferred  for  value;  Mason  v.  Frick,  105  Pa.  St. 
167,  61  Am.  Rep.  192,  where  finder  of  lost  bond  pledged  same  as  security 
for  a  loan;  Memphis  Bethel  v.  Continental  Nat.  Bank,  101  Tenn.  134,  45 
S.  W.  1073,  where  bonds  were  deposited  with  trustee,  who  pledged  theoi 
for  his  individual  debts,  held  pledgee  will  be  protected  to  extent  of  amount 
due  on  debt;  dissenting  opinion  in  Cromwell  v.  County  of  Sac,  94  U.  S. 
362,  24  L.  Ed.  201,  and  dissenting  opinion  in  Morgan  v.  United  States,  113 
U.  S.  491,  28  L.  Ed.  1049,  5  Sup.  Ct.  593,  in  discussion  as  to  effect  that 
will  be  given  rule  where  notes  or  bonds  are  purchased  after  maturity; 
King  V.  Doane,  139  U.  S.  173,  36  L.  Ed.  87,  11  Sup.  Ct.  467,  holding  fur- 
ther as  to  rule  when  purchase  price  is  greatly  disproportionate  to  value; 
dissenting  opinion  in  State  ex  rel.  Citizens'  Bank  v.  Funding  Board,  28 
La.  Ann.  257,  as  authority  for  holding  railroad  bonds  guaranteed  by  State 
governed  by  law  relating  to  commercial  instruments;  New  Orleans  etc. 
R.  R.  Co.  V.  State,  52  Miss.  893,  and  Etheridge  v.  Gallagher,  55  Miss.  465, 
without  special  application;  Lynch  v.  Kennedy,  34  N.  Y.  152,  and  Chase 
Nat.  Bank  v.  Faurot,  149  N.  Y.  537,  35  L.  R.  A.  610,  44  N.  E.  166,  in  dis- 
cussion as  to  what  paper  is  n^;otiable  within  the  meaning  of  the  law- 
merchant. 

Distinguished  in  Texas  v.  White,  7  Wall.  735,  19  L.  Ed.  240,  and  Green- 
well  V.  Haydon,  78  Ky.  334,  343,  39  Am.  Rep.  235,  240,  where  bonds  were 
purchased  after  date  at  which  they  became  redeemable;  Shaw  v.  Railroad 
Co.,  101  U.  8.  564,  566,  25  L.  Ed.  894,  895,  holding  rule  not  applicable  to 
a  stolen  bill  of  lading;  Lytle  v.  Lansing,  147  U.  S.  71,  37  L.  Ed,  84,  13  Sup. 
Ct.  250  (afiGirming  38  Fed.  212),  where  purchaser  of  municipal  bonds  knew 
their  validity  was  being  contested  by  municipality;  Davis  v.  Bradley,  26 
La.  Ann.  556,  where  bill  of  exchange  was  purchased  after  maturity; 
Duckett  V.  National  Bank  of  Baltimore,  88  Md.  23,  41  Atl.  163,  where  pur- 
chaser of  county  bonds  was  informed  before  his  purchase  of  non-negotiable 
.character  of  bonds ;  Arents  v.  Commonwealth,  18  Gratt.  779,  where  interest 
coupons  were  purchased  after  maturity. 

Miscellaneous.  Cited  in  TumbuU  v.  Thomas,  1  Hughes,  176,  Fed.  Cas. 
14,243,  as  to  who  is  a  bona  fide  holder  of  negotiable  paper;  State  v.  Bank, 
5  Baxt.  97,  not  in  point;  Heifer  v.  Alden,  3  Minn.  336,  to  point  indorsee 
must  sue  in  his  own  name. 

Coupons.    Note,  64  Am.  Dec.  430,  434,  435,  436. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  685. 

Title  acquired  by  bona  fide  purchaser  of  stolen  property.    Note,  103 
Am.  St  Rep.  984. 

Stolen  bonds,  coupons  and  other  negotiable  acceptances.    Note,  125 
Am.  St  Rep.  816,  818. 


? 
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Title  and  right  of  bona  fide  holder  of  stolen  negotiable  infitniment. 
Note,  18  Ann.  Oas.  1172. 

Rights  on  negotiable  paper,  payable  to  bearer,  or  indorsed  in  blank, 
as  against  bona  fide  purchaser  from  one  unlawfully  in  possession. 
Note,  19  L.  B.  A.  (N.  S.)  108,  109. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  B.  A.  1915A,  918. 

Negotiability  of  bonds.    Note,  5  £.  B.  G.  223. 

2  WaU.  123-134,  17  I^  Ed.  759,  HEOEEBS  ▼.  EOWUESB. 

Circuit  Court  has  power,  with  consent  of  parties,  to  refer  a  cause  to  a 
referee  to  hear  and  determine  all  issues  tl&rein. 

Approved  in  United  States  v.  Wells,  203  Fed.  148,  following  rule;  Phila- 
delphia Casualty  Co.  v.  Fechheimer,  220  Fed.  407,  408,  holding  fact  that 
referee  was  designated  as  special  master  did  not  impair  validity  of  decree 
or  reference ;  Burrell  v.  United  States,  147  Fed.  49,  77  C.  C.  A.  308,  where 
parties  agreed  to  trial  before  arbitrators.  Federal  court  may  enter  judg- 
ment on  award;  In  re  Jarboe's  Estate,  227  Mo.  89,  127  S.  W.  33,  holding 
parties  consenting  to  reference  of  probate  claim  estopped  from  asserting^ 
case  was  not  referable;  Robinson  v.  Mutual  Life  Ins.  Co.,  16  Blatchf.  201, 
Fed.  Cas.  11,961,  in  sustaining  a  reference;  St.  Louis  Elec.  Light  etc.  Co. 
V.  Edison  etc.  Co.,  64  Fed.  1004.  Cited  in  Bollman  v.  Bollman,  6  S.  C.  42, 
holding,  in  States  where  provision  is  made  by  statute  for  arbitrament  of 
cause,  common-law  right  is  not  impaired. 

Distinguished  in  Swift  &  Co.  v.  Jones,  145  Fed.  493,  76  C.  C.  A.  253,  cir- 
cuit judge  cannot  in  action  at  law,  with  consent  of  parties,  order  trial 
before  sx)ecial  master;  Howe  Mach.  Co.  v.  Edwards,  15  Blatchf.  403,  Fed. 
Cas.  6784,  holding  court  has  no  such  power  when  consent  of  parties  is  not 
given. 

Where  Judgment  is  entered  in  Circuit  Court,  pursuant  to  report  of  referee, 
the  facts  found  by  him  are  conclusive  on  Supreme  Court  on  error  from  Judg- 
ment of  Circuit  Court. 

Approved  in  David  Lupton's  Sons  Co.  ▼.  Automobile  Club,  225  U.  S.  495, 
Ann.  Oas.  1914A,  699,  56  L.  Bd.  1180,  32  Sup.  Ct.  711,  following  rule; 
Grant  ▼.  National  Bank,  232  Fed.  211,  holding  district  court  could  not 
review  findings  by  referee  where  parties  stipulated  for  trial  by  referee; 
Boatmen 's  Bank  v.  Trower  Bros.  Co.,  181  Fed.  806,  104  C.  C.  A.  314,  hold- 
ing finding  by  referee  could  only  be  set  aside  on  ground  that  there  was  no 
substantial  evidence  to  support  it;  Elkin  v.  Denver  Engineering  Wks.  Co., 
181  Fed.  686,  105  C.  C.  A.  1,  holding  court  could  not  set  aside  report  of 
referee,  find  new  facts,  and  enter  judgment  thereon ;  United  States  v.  Ram- 
sey, 158  Fed.  493,  holding  court  could  not,  on  exceptions  to  referee's  find- 
ings, review  evidence;  Bond  v.  Dustin,  112  U.  S.  606,  28  L.  Ed.  836,  5  Sup. 
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Ct.  297^  where  parties  in  action  at  law  in  Circuit  Court  waive  trial  by  jur\% 
and  no  stipulation,  as  is  required  by  section  649  of  Revised  Statutes,  is 
filed,  rulings  of  court  as  to  admission  of  evidence  will  not  be  reviewed  on 
appeal ;  Roberts  v.  Benjamin,  124  U.  S.  72,  31  L.  Ed.  336,  8  Sup.  Ct.  396, 
and  Shipman  V.  Straitsville  etc.  Min.  Co.,  158  U.  S.  361,  39  L.  Ed.  1016, 
15  Sup.  Ct.  887  (reversing  Shipman  v.  Ohio  Coal  Exchange,  70  Fed.  654, 
17  C.  C.  A.  313),  both  holding  only  questions  open  to  review  are  whether 
there  was  any  error  of  law  in  judgment  rendered  upon  facts  found  by 
referee;  Town  of  Lyons  v.  Lyons  Nat.  Bank,  19  Blatchf.  286,  8  Fed.  374, 
and  Duncan  v.  Atchison  etc.  Ry.  Co.,  72  Fed.  811,  19  C.  C.  A.  202,  both 
ai^uendo. 

Where  cause  is  referred  to  referee  to  hear  and  determine  all  issues,  it  is 
unnecessary  tliat  he  report  his  finding  on  all  issues;  a  report  of  the  result  is 
sufficient. 

Approved  in  Bancroft  v.  Grover,  23  Wis.  467,  99  Am.  Dec.  197,  following 
rule;  Jonah  v.  Clark,  111  Me.  145,  88  Atl.  397,  holding  report  of  referee 
void  for  failure  to  make  findings  and  report,  which  should  end  case. 

Necessity  that  referee  determine  all  matters  submitted  for  decision. 
Note,  Ann.  Gas.  1916A,  861. 

Necessity  that  award  decide  all  matters  submitted  and  be  certain  and 
final.    Note,  8  E.  B.  0.  429. 

Judgment  may  be  entered  without  application  to  the  court  upon  the  report 
of  a  referee,  where  such  is  the  stipulation  of  the  parties  and  the  order  of  the 
court  making  the  reference. 

Approved  in  Alder  v.  Edenbom,  198  Fed.  930,  holding  judgment  could  be 
entered  by  clerk  on  referee's  report  where  case  submitted  to  referee 
by  consent ;  Boatmen's  Bank  v.  Trower  Bros.  Co.,  171  Fed.  966,  holding 
court  on  objection  to  findings  of  referee  could  re-refer  matter  for  further 
findings;  Fourth  Nat.  Bank  v.  Neyhardt,  13  Blatchf.  394,  Fed.  Cas.  4991, 
holding  it  not  irregular  to  enter  a  judgment,  on  report  of  a  referee,  without 
application  to  court;  Neafie  v.  Cheesebrough,  14  Blatchf.  314,  Fed.  Cas. 
10,064.  holding  court  has  no  power  to  grant  a  new  trial  after  such  a  judg- 
ment has  been  entered. 

Power  to  send  actions  to  referees.    Note,  79  Am.  Dec.  207. 

Miscellaneous.-  Cited  in  Nolan  v.  Colorado  Cent.  Min.  Co.,  63  Fed.  934, 
12  C.  C.  A.  585,  erroneously. 

2  Wall.  134,  17  L.  Ed.  871,  EX  PABTS  DXXGAN. 

Court  will  refuse  to  hear  a  case  on  its  merits  at  the  time  petition  for 
certiorari  is  made,  even  though  counsel  for  petitioner  produces  copy  of  record 
admitted  by  other  side  to  be  true. 
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Baling  of  trial  court  on  motion  for  new  trial  will  not  be  reviewed  in 
appellate  court. 

Approved  in  Hedderly  v.  United  States,  193  Fed.  571,  114  C.  C.  A.  227, 
following  rule ;  United  States  v.  Rio  Grande  Dam  &  Irr.  Co.,  184  U.  S.  423, 
46  L.  Ed.  622,  22  Snp.  Ct.  430,  refusing  to  review  refusal  of  continuance  and 
of  application  for  rehearing;  Crumpton  v.  United  States,  138  U.  S.  363, 
34  L.  Ed.  959,  11  Sup.  Ct.  356,  the  granting  or  refusing  of  such  a  motion 
is  a  matter  of  discretion;  to  same  effect^ in  Nolan  v.  Colorado  Cent.  etc. 
Min.  Co.,  63  Fed.  934,  12  C.  C.  A.  585. 

Correspondence  or  conversations  between  partners,  with  tbeir  agent,  is 
not  admissible  to  prove  tbeir  own  case  against  a  third  person. 

Approved  in  Inman  Bros.  v.  Dudley  etc.  Lumber  Co.,  146  Fed.  455,  76 
C.  C.  A.  659,  letter  from  agent  to  principal  reporting  interview  between 
agent  and  third  party  is  inadmissible  against  latter;  Insurance  Co.  of  North 
America  v.  Guardiola,  129  U.  S.  643,  32  L.  Ed.  803,  9  Sup.  Ct.  426,  where 
agent's  letters  to  his  principal  were  held  incompetent  to  show  quantity  of 
goods  shipped  in  suit  against  third  person;  Dawson  v.  Pogue,  18  Or.  110, 

6  L.  R.  A.  184,  22  Pac.  646,  where  a  writing  prepared  by  partners  to  effect 
that  all  partnership  relations  existing  w6re  at  an  end  was,  under  circum- 
stances, held  inadmissible  in  action  against  firm. 

Admissibility  of  previous  statements  by  witness  out  of  court  consistent 
with  his  testimony.    Note, -41  L.  B.  A.  (N.  S.)  931. 

Effect  of  dissolution  of  corporations.    Note,  8  Am.  Dec.  140. 

Micellaneous.     Cited  in  dissenting  opinion  in  Lincoln  Min.  Co.  v.  Court, 

7  N.  M.  517,  38  Pac.  590,  as  to  control  Congress  may  exercise  over  ter- 
ritories. 

2  Wall.  177-190,  17  L.  Ed.  822,  SHEETS  v.  BEU3EN. 

Deed  by  a  public  officer  on  behalf  of  the  State  is  the  deed  of  the  State, 
although  the  officer  is  the  nominal  party. 

Approved  in  District  of  Columbia  v.  Camden  Iron- Works,  181  U.  S.  460, 
45  L.  Ed.  953,  21  Sup.  Ct.  683,  holding  omission  of  district  seal  from  con- 
tract which  commissioners  executed  as  for  the  District  of  Columbia  does 
not  prevent  instrument  from  binding  the  corporation;  Speir  v.  United 
States,  31  App.  D.  C.  482,  holding  contracts  of  commissioners  of  Soldiers' 
Home  of  District  of  Columbia,  were  contracts  of  United  States ;  District  of 
Columbia  v.  Camden  Iron  Works,  15  App.  D.  C.  217,  holding  contract  of 
Commissioners  of  District  of  Columbia,  intended  as  official  act,  bound  cor- 
poration, and  not  commissioners  individually,  though  without  seal  of  Dis- 
trict; De  Lancey  v.  Piepgras,  138  N.  T.  42,  33  N.  E.  825,  where  tax  deed 
was  made  by  controller. 

Everything  euentlal  to  beneficial  ose  and  enjoyment  of  property  dealc- 
nated  In  a  deed  passes  by  the  conveyance  In  the  absence  of  language  contra; 
theref  ore»  certain  parcels  of  land  not  qpedfically  designated  were  held  to  pass 
by  grant  from  the  State  of  a  canaL 
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Approved  in  Buckhorn  Plaster  Co.  v.  Consolidated  Plaster  Co.,  47  Colo. 
532,  108  Pac.  33,  holding  grant  of  exclusive  right  to  lessee  to  use  structure 
carried  with  it  land  on  which  it  was  situated;  Chapman  v.  Long^orth,  71 
Vt.  232,  44  Atl.  353,  holding  deed  referring  to  description  in  former  deed 
incorporates  in  itself  description  in  such  former  deed ;  Miller  y.  Alliance  Ins. 
Co.,  19  Blatchf.  310,  7  Fed.  651,  holding  owner  of  mill  site  and  buildings  is 
sole  owner  of  property  within  meaning  of  condition  of  insurance  policy  re- 
quiring insured  shall  be ;  Bank  of  British  North  America  v.  Miller,  7  Sawy. 
169,  6  Fed.  551,  where,  under  circumstances  of  grant,  an  easement  in  gross 
was  held  to  pass  wiih  the  land ;  McShane  v.  Carter,  80  Cal.  315,  22  Pac.  179, 
holding  a  ditch,  by  means  of  which  a  mine  is  operated,  passes  by  convey- 
ance of  mining  property;  Branson  v.  Studabaker,  133  Ind.  165,  166,  63 
N.  E.  104,  and  Monmouth  v.  Plimpton,  77  Me.  558,  1  Atl.  694,  both  holding, 
in  conveyance  of  mill  and  millrace,  the  land  forming  an  essential  part  of 
the  thing  conveyed  is  also  granted;  Jackson  v.  Trullinger,  9  Or.  399,  by 
g^'ant  of  a  mill,  "with  appurtenances,"  the  dam  and  all  privileges  of  flowing 
essential  to  enjoyment  of  mill  and  head  of  water  passes ;  Blair  v.  Kiger,  111 
Ind.  194, 12  N.  £.  293,  where  it  is  held  canal  compi^y  acquires  title  in  fee  to 
land  appropriated  by  it  for  reservoir  to  supply  canal  with  water;  Doyle  v. 
Lord,  64  N.  T.  437,  21  Am.  Bep.  631,  defining  "appurtenances" ;  Charleston 
etc'R.  R.  Co.  V.  Leech,  33  S.  C.  181,  26  Am.  St.  Eep.  672,  11  S.  E.  633,  as 
to  right  of  grantee  where  grantor  has  granted  right  of  way  over  land  in 
which  he  was  a  tenant  in  common;  Chapman  v.  Pittsburg  etc.  R.  R.  Co., 
26  W.  Va.  308,  holding  a  mortgage  of  a  "railroad"  possesses  the  whole  road, 
and  all  lands  essential  to  enjoyment  of  franchise;  Seidel  v.  Bloeser,  77  Mo. 
App.  180,  holding  lessee  of  ground  floor  of  building  acquired  no  rights  in 
land  itself ;  Indiana  etc.  Canal  Co.  v.  State,  53  Ind.  582,  following  rule. 

Distinguished  in  Brookville  Hydraulic  Co.  v.  Butler,  91  Ind.  136,  46 
Am.  Bep.  581,  holding  grantee  of  right  of  overflowage  does  not  have  right 
to  take  ice  formed  by  such  overflowing  water. 

Term  "month,"  when  used  in  a  lease,  must  be  construed,  where  parties 
have  not  given  it  a  definition,  and  there  is  no  legislation  on  subject,  to  mean 
a  calendar  and  not  a  lunar  month. 

Approved  in  Thomas  v.  Gilbert,  55  Or.  26,  Ann.  Oaa.  1912A,  516,  104 
Pac.  890,  following  rule ;  Brock  v.  Kirkpatrick,  72  S.  C.  495,  52  S.  E.  593, 
construing  code  provision  relative  to  publication  of  notice  of  hearing  of 
application  for  discharge  of  executor;  Guaranty  Trust  etc.  Co.  v.  Green 
Cove  Springs  etc.  Ry.  Co.,  139  U.  S.  145,  35  L.  Ed.  119,  11  Sup.  Ct.  515, 
construing  statute  providing  for  giving  notice  to  absent  defendants ;  Bacon 
V.  State,  22  Fla.  47,  in  interpreting  order  giving  time  to  file  a  bill  of  excep- 
tions ;  Guaranty  Trust  etc.  Co.  v.  Buddington,  27  Fla.  226,  12  L.  R.  A.  774, 
9  South.  249,  holding  above  construction  will  be  followed  when  term 
^' month*'  is  used  in  Florida  statutes;  Elkhart  Car  Co.  v.  Ellis,  113  Ind. 
218, 15  N.  E.  251,  arguendo. 
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In  computing  time  ftom  designated  date,  the  rule  la  to  exclude  day  desig- 
nated and  include  last  day  of  specified  time. 

Approved  in  Eliot  Nat.  Bank  ▼.  Gill,  210  Fed.  940,  and  Hess-Bright  Mfg. 
Co.  y.  Standard  Roller  Bearing  Co.,  171  Fed.  115,  both  following  rule; 
Daly  V.  Concordia  Fire  Ins.  Co.,  16  Colo.  App.  352,  353,  65  Pac.  417,  hold- 
ing where  insurance  policy  provided  that  no  action  thereon  would  be  sus- 
tainable unless  commenced  within  six  months  after  fire,  and  fire  occurred 
on  November  30th,  action  commenced  on  May  31st  was  barred;  Burton  v. 
Bentley,  14  App.  D.  C.  473,  holding  time  to  appeal  from  patent  office  must 
be  computed  from  date  of  order  excluding  day  of  date';  Maxwell  v.  Jack- 
sonville etc.  Co.,  45  Fla.  455,  34  South.  265,  appl3ring  rule  to  time  for  tak- 
ing testimony  in  equity  suits  under  rule  of  court ;  State  ex  rel.  State  Phar- 
maceutical Assn.  V.  John  T.  Michall,  etc.,  52  La.  Ann.  941,  78  Am.  St.  Bep. 
868,  27  South.  567,  applying  principle  under  constitutional  provision  that 
if  any  bill  passed  by  legislature  shall  not  be  returned  by  Governor  within 
five  days  after  it  shall  have  been  presented  to  him,  it  shall  become  a  law; 
Parker  v.  Brattan,  120  Md.  433,  87  Atl.  758,  appl3dng  rule  in  proceedii^ 
to  revive  judgment;  Aultman  etc. "Co.  v.  Syme,  163  N.  Y.  68,  57  N.  E.  173, 
construing  section  27  of  statutory  construction  law;  Blalock  v.  State,  108 
Tenn.  187,  65  S.  W.  398,  holding  order  granting  ''until"  certain  day  to 
file  bills  of  exception  includes  the  day  named;  Hicks  v.  National  Life  Ins. 
Co.,  60  Fed.  693,  9  C.  C.  A.  215,  applying  rule  in  determining  whether 
sufficient  notice  of  nonpayment  of  premiums  had  been  given  to  warrant  the 
policy  being  declared  forfeited;  In  re  Stevenson,  94  Fed.  112,  applying  rule 
in  bankruptcy  proceedings:  Evans  v.  Bowers,  13  Colo.  514,  22  Pac.  813, 
where  rule  of  syllabus  is  held  to  be  rule  in  Colorado;  Savage  v.  State,  18 
Fla.  973,  and  State  v.  Town  of  Winter  Park,  25  Fla.  379,  5  South.  820,. 
applying  rule  in  determining  whether  notice  required  by  statute  for  in- 
corporating towns  had  been  complied  with;  Calvert  v.  Williams,  34  Md. 
674,  and  Meyer  v.  Steuart,  48  Md.  426,  in  computing  the  time  when  an 
appeal  may  be  taken  from  a  decree  in  equity,  the  date  of  decree  should  be 
excluded;  Trustees  of  German  Church  v.  Heise,  44  Md.  476,  holding  date 
of  entry  of  last  item  should  be  excluded  in  computing  time  within  which 
lien  could  be  filed;  Steuart  v.  Meyer,  54  Md.  464,  applying  rule  in  deter- 
mining whether  sufficient  notice  had  been  given  before  making  tax  sale; 
Bemis  v.  Leonard,  118  Mass.  505,  19  Am.  Rep.  473,  applying  rule  in  con- 
struing statute  relative  to  time  of  making  return  of  writ  of  attachment; 
Seward  v.  Hayden,  150  Mass.  160,  15  Am.  St.  Rep.  185,  5  L.  R.  A.  846,  22 
N.  E.  630,  holding  day  of  date  of  note  payable  on  demand  is  to  be  excluded 
in  determining  whether  statute  of  limitations  had  run  against  a  cause  of 
action;  Annan  v.  Baker,  49  N.  H.  170,  where  statute  gave  one  year  for 
redemption  after  sale  for  taxes,  a  deed  given  on  May  4,  1866,  when  sale 
was  made  on  May  4, 1865,  was  premature ;  McCulloch  v.  Hopper,  47  N.  J.  L. 
190,  54  Am.  Rep.  147,  and  Harris  v.  Harris,  13  Ohio  C.  C.  173,  the  day  on 
which  a  cause  of  action  accrued  is  to  be  excluded  in  determining  whether 
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statute  of  limitations  has  ran;  Ordway  v.  Remington,  12  R.  I.  320,  34  Am. 
Rep.  647,  where  role  is  applied  to  a  lease;  Corwin  v.  Comptroller,  6  S.  C. 
400,  where  statute  allows  Governor  three  days  in  which  to  make  his  objec- 
tions to  a  bill  presented  to  him,  the  day  on  which  bill  is  presented  is  to 
be  excluded;  Pittelkow  v.  Milwaukee,  94  Wis.  655,  69  N.  W.  806,  applying 
rule  to  provision  in  city  charter  requiring  petitions  for  street  improve- 
ments to  be  acted  on  within  specified  time;  Supreme  Council  v.  Gootee, 
89  Fed.  945,  32  C.  C.  A.  436,  construing  insurance  company  by-law  pro- 
viding reinstatement  within  sixty  days;  Johnson  v.  Onion,  3  Hughes,  291, 
Fed.  Cas.  7401,  holding,  where  law  requires  application  for  extension  of 
patent  to  be  filed  certain  number  of  days  before  expiration  of  patent,  the 
day  of  filing  application  will  be  counted  in  computing  time;  Stebbins  v. 
Anthony,  5  Colo.  360,  where  time  is  to  be  computed  either  prior  or  subse- 
quent to  a  day  named,  the  rule  is  to  exclude  one  day  of  the  designated 
period  and  to  include  the  other;  Brooklyn  Trust  Co.  v.  Hebron,  51  Conn. 
27,  applying  rule  in  construing  statute  relative  to  notice  required  before 
holding  town  meeting;  Steffins  v.  Earl,  40  N.  J.  L.  135,  29  Am.  Rep.  217, 
ai^uendo. 

Modified  in  Taylor  v.  Brown,  147  U.  S.  644,  V  L.  Ed.  316,  13  Slip.  Ct. 
551  (afl&rming,  5  Dak.  349,  40  N.  W.  530),  holding,  in  computing  time  dur- 
ing which  the  alienation  of  public  land  acquired  by  Indian,  under  act  of 
Congress  is  forbidden,  day  of  issue  of  patent  should  be  included. 

Computation  of  time.    Notes,  7  Am.  Dec.  250;  46  Am.  Rep.  411,  413. 
First  and  last  days  in  computing  time.    Note,  49  L.  R.  A.  202,  212. 
When  rent  due.    Notes,  29  Am.  Rep.  219;  15  E.  £.  G.  616. 
Landlord  and  tenant — ^Transfer  of  reversion.    Note,  L.  R.  A.  19160, 

215,  216. 
Rights  and  obligations  of  tenant  holding  over.    Note,  15  E.  R.  0.  596. 
Construction  and  operation  of  canals.     Note,  61  L.  R.  A.  840. 

Miscellaneous.  Cited  in  Sparta  School  Township  v.  Mendell,  138  Ind. 
199,  37  N.  E.  607;  Pierce  v.  Rollins,  60  Mo.  App.  502;  Brown  v.  Cohn,  85 
Wis.  9,  20  L-  R.  A.  184,  54  N.  W.  1103. 

2  Wall.  191-198,  17  L.  Ed.  839,  CHITTENDEN  V.  BREWSTER. 

Party  falling  to  appeal  from  a  decree  cannot  take  advantage  of  an  error 
committed  against  blmself . 

Approved  in  Landram  v.  Jordan,  203  U.  S.  62,  51  L.  Ed.  90,  27  Sup.  Ct. 
17  holding  party  not  appealing  could  not  go  beyond  supporting  judgment 
and  oppose  all  assignments  of  error;  Field  v.  Barber  Asphalt  Paving  Co., 
194  U.  S.  621,  48  L.  Ed.  1158,  24  Sup.  Ct.  784,  cross-appeal  to  review  only 
non-Federal  questions  decided  against  defendant  may  be  taken  directly  to 
Supreme  Court  from  Circuit  Court;  Bolles  v.  Outing  Co.,  175  U.  S.  268, 
44  L.  Ed.  158,  20  Sup.  Ct.  96,  holding  defendant  who  did  not  take  out  writ 
y— 60 
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of  error  cannot  complain  of  adverse  rulings  below,  on  writ  of  error  taken 
hy  plaintiff;  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  164  Fed. 
567,  83  C.  C.  A.  431;  O'Neil  v.  Wolcott  Min.  Co.,  174  Fed.  535,  27  L.  B.  A. 
(N.  S.)  200,  98  C.  C.  A.  309,  and  Swager  v.  Smith,  194  Fed.  765,  114 
C.  C.  A.  482,  all  holding  mere  assertion  by  appellee  of  error  against  him 
■did  not  give  court  power  to  review  such  alleged  error;  Guarantee  Co.  of 
North  America  v.  Phenix  Ins.  Co.,  124  Fed.  172,  59  C.  C.  A.  376,  holding 
appellee  who  does  not  appeal  cannot,  by  assigning  cross-errors,  confer 
jurisdiction  on  Federal  appellate  court  to  hear  questions  not  otherwise 
presented ;  The  Gray  Eagle,  9  Wall.  511,  19  L.  Ed.  744,  holding  where  no 
iippeal  is  taken  from  findings,  it  will  be  presumed  they  are  correct;  New 
Orleans  etc.  Mail  Co.  v.  Flanders,  12  Wall.  135,  20  L.  Ed.  250,  and  The 
Stephen  Morgan,  94  U.  S.  604,  24  L.  Ed.  268,  appellees  can  be  heard  only 
in  support  of  decree  from  which  they  have  taken  no  appeal ;  to  same  effect 
in  Loudon  v.  Taxing  District,  104  U.  S.  774,  20  L.  Ed.  924;  Shaw  v.  Fol- 
-som,  40  Fed.  512,  holding  on  appeal  in  admiralty  cause  the  Circuit  Court 
will  not  allow  increased  damage  to  appellee,  although  it  appear  damages 
awarded  were  to<> .small;  In^re  Gribbon,  55  Fed.  876,  5  C.  C.  A.  287,  a  cause 
relating  to  customs  duties;  Bean  v.  Conway  Savings  Bank,  64  N.  H.  352, 
10  Atl.  819,  party  cannot  complain  of  harmless  error. 

The  filing  of  a  creditor's  bill  to  reach  personal  assets  of  a  debtor  will 
operate  as  a  specific  lien  in  the  nature  of  an  attachment  upon  property  sought 
to  be  charged. 

Approved  in  Title  Ins.  &  Trust  Co.  v.  California  Dev.  Co.,  171  Cal.  212, 
152  Pac.  559,  holding  complaint  by  creditor  of  corporation,  attacking 
transfer  of  stock  in  subsidiary  corporation  to  another  creditor,  was  credi- 
tor's bill  and  created  lien  on  debtor's  properties  described:  Reisner  v. 
Gulf  etc.  Ry.  Co.,  89  Tex.  660,  661,  59  Am.  St.  Rep.  88,  89,  83  L.  R.  A.  173, 
36  S.  W.  55,  56,  holding,  when  bill  is  filed  for  appointment  of  a  receiver 
to  take  charge  of  debtor's  property  and  to  satisfy  his  liabilities  therefrom, 
the  jurisdiction  of  the  court  at  once  attaches  to  such  property,  so  that  in- 
terference on  part  of  other  courts  will  not  be  allowed;  Kohn  v.  Ryan,  31 
Fed.  639,  in  discussion  as  to  manner  of  attacking  validity  of  assignment 
for  benefit  of  creditors. 

Creditor's  bills  and  proceedings  in  equity  in  aid  of  executions.    Note, 
90  Am.  Dec.  295. 

Where  Federal  court  was  seised  of  question  of  yalldity  of  the  trust,  for 
the  creditors,  assignees  should  have  set  this  up  against  any  attempt  by  parties 
in  a  State  court  to  bring  a  decision  of  the  case  within  its  cognizance,  and  are 
personally  liable  for  failure  so  to  do. 

Approved  in  Prout  v.  Starr,  188  U.  S.  544,  23  Sup.  Ct.  401,  47  L.  Ed.  688, 
affirming  Starr  v.  Chicago  etc.  Ry.,  110  Fed.  6,  and  holding  where  Federal 
^ourt  enjoined  State  officers  from  enforcing  railroad  rates,  it  will  enjoin 
:8uit  by  State  attorney  general  to  recover  penalties  against  railroad  for 
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failure  to  put  jrates  in  force;  Sharp  v.  Bonham,  213  Fed.  668,  holding  Fed- 
eral court  in  which  class  suit  was  brought  to  determine  right  to  church 
property  retained  jurisdiction  to  end  of  suit,  notwithstanding  decree  in 
suit  commenced  in  State  court  while  appeal  was  pending  in  Federal  court; 
Hall  V.  Ames,  182  Fed.  1012,  holding  where  State  court  had  acquired  juris- 
diction of  suit  to  enjoin  trust  agreement  of  stockholders  relative  to  sale  of 
stock,  complainants  could  not  sue  in  Federal  court  to  enjoin  sale  on  theory 
that  State  court  could  only  dismiss  bill  on  holding  trust  valid;  Westfeldt 
V.  North  Carolina  Min.  Co.,  166  Fed.  712,  92  C.  C.  A.  378,  holding  where 
defendants  in  eje^ment  in  State  court  alleged  ownership  in  cross-com- 
plaint and  asked  claims  of  plaintiffs  to  be  determined,  they  could  sue  for 
same  relief  in  Federal  court;  Louisville  Trust  Co.  v.  Knott,  130  Fed.  826, 
65  C.  C.  A.  158,  where,  after  expiration  of  franchise,  assets  of  corporation 
delivered  to  trustee  as  liquidator  and  minority  stockholders  filed  State  suit 
for  inspection  of  books.  State  court  had  jurisdiction  prior  to  Federal  court 
in  subsequent  creditor's  suit  based  on  collusive  judgment;  Memphis  Sav. 
Bank  v.  Houchens,  115  Fed.  Ill,  52  C.  C.  A.  176,  holding  where  Federal 
court  acquires  jurisdiction  of  suit  to  administer  trust  property,  it  has  an- 
cillary jurisdiction  without  regard  to  citizenship  to  protect  its  jurisdiction 
from  State  court  attachments  ;*  Wilmer  v.  Atlanta  etc.  Ry.  Co.,  2  Woods, 
421,  Fed.  Cas.  17,775,  argpiendo;  Young  v.  Montgomery  etc.  Ry.  Co.,  2 
Woods,  619,  Fed.  Cas.  18,166,  holding  one  court  has  no  jurisdiction  to 
interfere  with  the  possession  of  a  receiver  appointed  by  another  court  hav- 
ing jurisdiction;  Hurd  v.  Moiles,  28  Fed.  899,  staying  suit  to  foreclose 
mortgage  where  there  was  former  suit  for  accounting  pending  in  another 
district;  Adams  v.  Mercantile  Trust  Co.,  66  Fed.  621,  15  C.  C.  A.  1,  hold- 
ing actual  seizure  of  property  is  not  always  necessary  to  give  exclusive 
jurisdiction ;  Merritt  v.  American  Steel  Barge  Co.,  79  Fed.  231,  24  C.  C.  A. 
530,  tribunal  which  first  acquires  jurisdiction  of  a  cause  by  issuance  and 
service  of  process  is  entitled  to  retain  it  to  the  end;  Swofford  Bros.  etc. 
Co.  V.  Mills,  86  Fed.  659,  jurisdiction  over  proceeding  to  determine  validity 
of  an  assignment  is  not  exclusive  in  court  where  deed  is  filed. 

Exclusiveness  of  jurisdiction  by  appointment  of  receiver.    Note,  20 

If*  S.  A»  9v4« 

2  Wall.  19&-200,  17  L.  Bd.  779,  OAMFBEUi  T.  BEAD* 
Not  cited. 

2  Waa  200-210,  17  L.  E<L  703,  BANS  TAX  OABE. 

State  statute  taxing  banks  "on  a  valuation  equal  to  the  ameont  oT  their 
capital  stock  paid  in  or  secured**  imposes  a  tax  on  the  property  of  the  bank. 

Approved  in  Delaware  etc.  R.  R.  Co.  v.  Pennsylvania,  198  U.  S.  354,  49 
L.  Bd.  1082,  25  Sup.  Ct.  669,  including,  in  appraisement  of  capital  stock 
of  domestic  corporation,  value  of  coal  mined  within  State  but  situated  else- 
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where,  is  illegal;  Scottish  Union  etc.  Ins.  Co.  v.  Rowland,  196  U.  S.  626, 
49  L.  Ed.  626,  26  Sup.  Ct.  345,  bonds  in  which  foreign  insurance  company 
is  required  to  invest  portion  of  capital  stock  under  Ohio  statutes  are  per- 
sonal property  within  tax  laws;  Commonwealth  v.^  Walsh's.  Trustee,  133 
Ky.  109,  106  S.  W.  241,  holding  capital  stock  of  corporation  was  its  prop- 
erty, subject  to  taxation;  Allen  v.  National  Bank,  92  Md.  517,  48  Atl.  81, 
holding  Act  of  1896,  c.  120,  providing  that  all  mortgagees  or  assi^ecs 
holding  mortgages  of  record  in  the  State  shall  pay  certain  tax  includes 
nonresident  mortgagees;  Union  Trust  Co.  v.  Radford,  176  Mich.  58,  141 
N.  W.  1094,  holding  mortgages  held  by  trust  company  were  part  of  capital 
and  taxable  as  such ;  Jenkins  v.  Neff,  163  N.  T.  325,  57  N.  E.  409,  uphold- 
ing Laws  1896,  c.  908,  permitting  certain  deductions  in  assessment  of 
capital  stock  of  domestic  trust  companies  which  are  not  allowed  in  assess- 
ment of  national  bank  shares;  Nichols  v.  New  Haven  &  Northampton  Co., 
42  Conn.  121,  where  a  State  statute  imposing  a  tax  on  the  shares  of  a  cor- 
poration, such  shares  to  be  valued  at  their  market,  value,  was  held  to  be 
a  tax  on  corporation's  property  and  not  on  its  franchise;  New  Orleans 
City  Gas  Co.  v.  Board  of  Assessors,  31  La.  Ann.  477,  holding  capital  stock 
of  company  subject  to  taxation  like  any  other  property;  State  v.  Balti- 
more etc.  Ry.  Co.,  48  Md.  82,  holding  a  tax.  on  gross  receipts  of  a  railroad 
company  a  tax  on  its  personal  property,  and  not  on  its  franchise ;  Northern 
Pacific  Ry.  Co.  v.  Barnes,  2  N.  D.  327,  51  N.  W.  388,  holding  where  statute 
exempts  capital  stock  of  railroad  company  from  taxation,  such  exemption 
includes  all  property  actually  and  necessarily  used  in  the  operation  of  the 
road;  Jones  v.  Davis,  35  Ohio  St.  477,  holding  fund  paid  in  to  carry  out 
purpose  of  a  corporation  remains  capital  stock  after  it  has  been  converted 
into  property  necessaiy  for  business  operations  of  corporation ;  Farringrton 
v.  Tennessee,  95  U.  S.  687,  24  L.  Ed.  560,  in  discussion  as  to  difference  be- 
tween capital  stock  and  shares  of  capital  stock ;  Sturges  v.  Carter,  114  U.  S. 
521,  29  L.  Ed.  243,  5  Sup.  Ct.  1019,  the  taxing  of  both  capital  stock  and 
shares  is  not  necessarily  double  taxation;  City  of  Newton  v.  Atchison,  .31 
Kan.  160,  162,  47  Am.  Rep.  498,  494,  1  Pac.  294,  295,  arguendo ;  Board  v. 
New  Orleans,  32  La.  Ann.  918,  where  a  franchise  is  held  to  be  property. 
Tax  on  capital  stock  of  corporati6ns.    Note,  58  L.  R.  A.  521,  545,  568. 

When  the  property  of  a  bank  consists  of  stocks  of  the  Federal  govern- 
ment, a  statute  Imposing  a  tax  thereon  is  void. 

Approved  in  Farmers'  etc.  Savings  Bank  v.  Minnesota,  232  U.  S.  528, 
58  L.  Ed.  712,  34  Sup.  Ct.  354,  holding  State  could  not  tax  bonds  issued  by 
municipality  of  territory  of  United  States;  Marion  Nat.  Bank  v.  Burton, 
121  Ky.  881, 10  L.  R.  A.  (N.  S.)  947,  90  S.  W.  946;  Beard  v.  People's  Sav- 
ings Bank,  53  Ind.  App.  192,  101  N.  E.  328,  and  Home  Savings  Bank  v.  Dea 
Moines,  205  U.  S.  515,  51  L.  Ed.  908,  27  Sup.  Ct.  571,  all  holding  tax  assess- 
ment on  bank  which  included  United  States  bonds  owned  by  bank  was 
beyond  power  of  State;  Cleveland  Trust  Co.  v.  Lander,  62  Ohio  St.  270, 
56  N.  E.  1037,  holding  United  States  Rev.  Stats.,  §  5219,  requires  that  both 


885  BANK  TAX  CASE.  2  Wall.  200-210 

rate  per  centum  of  taxation  and  value  of  assessment  of  national  bank  shares 
shall  not  be  greater  than  on  other  moneyed  capital ;  First  National  Bank  v. 
Douglas  Co.,  124  Wis.  21,  102  N.  W.  317,  real  estate  belonging  to  national 
bank  acquired  with  and  constituting  part  of  capital  is  exempt  from  taxa- 
tion ;  Van  Allen  v.  Assessors,  3  Wall.  692,  18  L.  Ed.  2S8,  national  securities 
forming  part  of  property  of  individuals  or  associations  are  not  subject  to 
taxation  under  State  authority;  Banks  v.  Mayor,  7  Wall.  24,  19  L.  Ed.  59, 
holding  certificates  of  indebtedness  issued  by  United  States  to  creditors  for 
supplies  furnished  the  government  are  not  subject  to  State  taxation;  Case 
of  State  Freight  Tax,  15  Wall.  272,  21  L.  Ed.  160,  validity  of  tax  is  not 
to  be  determined  by  the  form  or  agency  through  which  collected,  but  by  the 
subject  upon  which  burden  is  laid;  to  same  effect  in  Cook  v.  Pennsylvania, 
97  U.  S.  672,  24  L.  Ed.  1017,  in  determining  validity  of  tax  laid  by  State  on 
amount  of  sales  made  by  auctioneer;  Van  Brocklin  v.  Tennessee,  117  U.  S. 
156,  29  L.  Ed.  647,  6  Sup.  Ct.  673,  land  owned  by  national  government  is 
not  subject  to  State  taxation ;  Day  v.  Buffington,  3  Cliff.  395,  Fed.  Cas.  3676, 
where  court  holds  United  States,  under  its  revenue  laws,  has  no  power  to 
impose  a  tax  on  the  salary  of  a  State  judge;  In  re  Sheffield,  64  Fed.  836, 
where  a  tax  on  the  right  to  vend  a  patent  right  was  held  illegal ;  Grether  v. 
Wright,  75  Fed.  754,  23  C.  C.  A.  498,  where  Congress  lawfully  directs  the 
issue  of  evidence  of  indebtedness  in  the  exercise  of  power  derived  from 
the  Constitution,  such  evidences  of  debt  are  exempt  from  State  taxation ;  " 
National  Commercial  Bank  v.  Mayor,  62  Ala.  292,  34  Am.  Bep.  18,  Sumter 
County  V.  National  Bank  of  Gainesville,  62  Ala.  468,  84  Am.  Rep.  82,  the 
assessment  by  municipal  corporation  of  tax  upon  shares  of  national  bank 
in  gross,  or  upon  capital  stock,  is  void ;  Mag^ire  v.  Board,  71  Ala.  420,  a  tax 
on  capital  stock  of  bank  whose  capital  is  invested  in  government  securities 
is  illegal ;  to  same  effect  in  Mutual  Life  Ins.  Co.  v.  Haight,  34  N.  J.  L.  130, 
tax  on  capital  stock  of  insurance  company;  State  v.  Stonewall  Ins.  Co.,  89 
Ala.  338,  7  South.  754,  holding  under  a  law  imposing  tax  on  capital  stock  of 
private  corporations,  a  corporation  is  entitled  to  deduct  the  amount  of  its 
stock  invested  in  nontaxable  State  bonds;  Linton  v.  Childs,  105  Ga.  572,  32 
S.  E.  619,  holding  an  act  imposing  a  tax  on  bank  presidents  inoperative  as 
to  presidents  of  national  banks;  Whitney  v.  City  of  Madison,  23  Ind.  338, 
and  Wright  v.  Stilz,  27  Ind.  341,  a  stockholder  in  a  bank,  the  entire  capital 
of  which  is  invested  in  government  bonds,  cannot  be  taxed  on  his  shares; 
State  V.  Garton,  32  Ind.  4,  2  Am.  Rep.  317,  holding  validity  of  sheriff's 
official  bond  is  not  affected  by  failure  to  affix  a  United  States  revenue 
stamp;  German  Savings  Bank  v.  Burlington,  54  Iowa,  611,  612,  7  N.  W.  106, 
and  St.  Louis  Savings  Assn.  v.  Lightner,  42  Mo.  425,  capital  of  savings  bank 
to  the  extent  it  is  invested  in  government  bonds  is  nontaxable;  State  v. 
Central  Savings  Bank,  67  Md.  299,  11  Atl.  358,  holding,  under  law  subject- 
ing deposits  in  savings  bank  to  taxation,  deposits  which  are  invested  in 
property  which  is  already  being  taxed  are  not  subject  to  the  law ;  Fifield  v. 
Close,  15  Mich.  508,  holding  so  much  of  Federal  revenue  law  as  requires 
process  in  State  courts  to  be  stamped,  as  condition  to  validity  of  l^al  pro- 
ceedings, is  void;  State  ▼.  Rogers,  79  Mo.  291,  where  capital  of  private  bank 


2  WaU.  200-210  NOTES  ON  U.  S.  REPORTS.  886 

being  invested  in  United  States  bonds  was  held  not  liable  to  State  taxation ; 
dissenting  opinion  in  Western  Union  Tel.  Co.  v,  Fremont,  39  Neb.  711,  58 
N.  W.  421,  26  L.  R.  A.  704,  majority  sustaining  the  validity  of  a  municipal 
ordinance  imposing  a  license  tax  on  telegraph  companies;  Opinion  of  Jus- 
tices, 53  N.  H.  638,  holding  an  act  imposing  a  tax  on  incomes  would  be 
invalid  as  to  income  derived  from  national  securities;  State  v.  Haight,  31 
N.  J.  L.  409,  holding  shares  of  stock  in  bank  whose  capital  is  invested  in 
national  securities  are  subject  to  State  taxation  only  with  sanction  of  Con- 
gress; People  V.  Commissioners,  90  N.  Y.  66,  holding  an  assessment  on  the 
premium  on  United  States  bonds  illegal  and  invalid;  Andrews  v.  Auditor, 
28  Gratt.  121,  125,  holding  States  cannot  tax  personal  property  of  the 
United  States,  as  buildings  placed  temporarily  on  leased  ground;  San 
Francisco  v.  Spring  Valley  Water  Co.,  63  Pal,  527,  533,  Hubbard  v.  Super- 
visors, 23  Iowa,  144,  and  Smith  v.  Webb,  11  Minn.  512,  arguendo;  People 
V.  Supervisors,  51  N.  Y.  404,  People  v.  Supervisors,  67  N.  Y.  113,  28  Am. 
Rep.  95,  and  People  v.  Barker,  139  N.  Y.  64,  34  N.  E.  725,  in  discussion  as  to 
whether  patents  issued  by  the  United  States  may  be  taxed;  Caldwell  v. 
Wilson,  121  N.  C.  479,  28  S.  E.  564,  the  constitutionality  of  an  act  is  to  be 
determined  by  its  effect  rather  than  by  the  intent  of  the  legislature;  Pitts- 
burg V.  First  Nat.  Bank,  55  Pa.  St.  50,  where  a  tax  imposed  on  national 
banks,  not  being  within  terms  of  act  of  Congress  of  1864,  was  held  void; 
dissenting  opinion  in  Vermont  etc.  Ry.  Co.  v.  Central  Ry.  Co.,  63  Vt.  32,  21 
Atl.  733,  majority  upholding  the  constitutionality  of  an  act  imposing  a  tax 
on  the  gross  receipts  of  railroad  companies;  dissenting  opinion  in  South 
Carolina  v.  United  States,  199  U.  S.  466,  50  L.  Ed.  272,  26  Sup.  Ct.  110, 
majority  holding  United  States  may  exact  liquor  license  tax  from  State's 
dispensing  agents. 

Distinguished  in  Hibemia  Savings  etc.  Soc.  v.  San  Francisco,  200  U.  S. 
313,  50  L.  Ed.  496,  26  Sup.  Ct.  265,  United  States  treasury  checks  for  ac- 
crued interest  on  government  bonds  are  taxable  by  State  in  hands  of 
owner;  South  Carolina  v.  United  States,  199  U.  S.  452,  50  L.  Ed.  266,  26 
Sup.  Ct.  110,  United  States  may  exact  liquor  license  tax  from  State's 
dispensing  agent;  Home  Title  Ins.  Co.  v.  Keith,  230  Fed.  909,  up- 
holding stamp  tax  on  deeds  executed  by  referee  in  mortgage  fore- 
closure ;  Provident  Institution  v.  Massachusetts,  6  Wall.  629,  18  L.  Ed.  913, 
where  a  statute  was  held  valid  which  imposed  on  savings  institutions  a  tax, 
on  account  of  depositors,  of  a  certain  per  cent  on  amount  of  deposits,  and 
fact  that  part  of  deposits  was  invested  tin  national  securities  did  not  affect 
law;  Palmer  v.  McMahon,  133  U.  S.  666,  S3  L.  Ed.  776,  10  Sup.  Ct.  326, 
but  shares  of  bank  stock,  even  if  its  capital  is  so  invested,  may  be  taxed; 
Stetson  V.  Bangor,  56.  Me.  279,  where  State  tax  assessed  on  shares  in  na- 
tional bank  was  declared  constitutional;  State  v.  First  Nat.  Bank,  4  Nev. 
355,  and  Utica  v.  Churchill,  33  N.  Y.  239,  240,  242,  on  statutory  grounds, 
the  act  permitting  States  to  tax  national  banks  being  under  consideration ; 
People  V.  Commissioners,  35  N.  Y.  426,  and  Frazer  v.  Seibem,  16  Ohio  St. 
622,  both  upholding  act  which  imposed  tax  on  national  bank  shares  of  stock ; 
Monroe  Savings  Bank  v.  Rochester,  37  N.  Y.  367,  a  tax  upon  the  franchise 
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of  a  corporation  is  not  void  because  it  has  privilege  of  investing  its  capital 
in  United  States  bonds. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate,  or  other  prop- 
erty  of  national  banks.    Note,  96  Am.  Dec.  291. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Ann.  Oas* 
987. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  51. 

'    Miscellaneous.    Erroneously  eited  in  Pullan  t.  Kingsinger,  2  Abb.  112,. 
Fed.  Gas.  11,463. 

2  WaU.  210-217,  17  L.  Ed.  783,  FLOBENTINE  T.  BARTON. 

Proceeding  to  obtain  an  order  of  court  to  sell  real  property  belonging  to 
a  decedent's  estate  Is  a  proceeding  In  rem. 

Approved  in  Elliott  v.  Shuller,  50  Fed.  466,  and  McLaurin  v.  Rion,  24 
S.  C.  411,  both  following  rule. 

Order  of  sale  of  real  property  of  deceased  debtor  by  court  of  competent 
Jurisdiction  carries  presumption  tliat  all  necessary  steps  to  Justify  order  or 
decree  were  compiled  with. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  372,  373,  60  L.  Ed- 
336,  36  Sup.  Ct.  121,  upholding,  as  against  collateral  attack,  probate  decree 
in  rem  made  on  notice;  Jarrell  v.  Cole,  215  Fed.  319,  131  C.  C.  A.  589^ 
upholding  decree  in  creditor's  suit  against  collateral  attack  made  after 
thirty-five  years ;  Kretsinger  v.  Brown,  165  Fed.  614,  615,  91  C.  C.  A.  450, 
upholding  probate  sale  to  pay  decedent's  debts  against  collateral  attack; 
L.  Harter  Co.  v.  Geisel,  18  Cal.  App.  286,  122  Pac.  1095,  holding  order  set- 
tling executor's  account  conclusive  on  all  interested  in  estate  in  absence  of 
fraud  or  collusion;  Richmond  etc.  R.  R.  Co.  v.  Gorman,  7  App.  D.  C.  107, 
holding  consent  judgment  in  State  court  in  favor  of  administrator  and 
against  railroad  for  wrongful  death  of  decedent  not  subject  to  attack  for 
fraud  in  collateral  proceeding  in  District  of  Columbia;  Duncaiison  v. 
Manson,  3  App.  D.  C.  275,  holding  decree  of  sale  of  decedent's  property  to 
pay  debts  not  subject  to  collateral  attack  on  ground  property  was  not  sub- 
ject to  sale  for  such  purpose ;  Manley  v.  Park,  62  Kan.  560,  562,  64  Pac.  30^ 
31,  holding  unappealed  judgment  of  court  having  jurisdiction  is  res  adjudi- 
cata  as  to  all  matters  necessarily  involved  in  action;  Wilson  v.  Otis,  71 
N.  H.  488,  93  Am.  St  Rep.  567,  53  Atl.  441,  holding  decree  of  adoption  not 
invalid  because  it  does  not  recite  nor  petition  allege  an  assent  by  the  parents 
or  facts  excusing  their  assent;  Threadgill  v.  Colcord,  16  Okl.  470,  85  Pac. 
710,  purchaser  at  master's  sale  under  decree  in  suit  to  which  he  is  party 
cannot  collaterally  attack  decree;  Comstock  v.  Crawford,  3  Wall.  406,  13 
L.  Ed.  38,  and  Foxworth  v.  White,  72  Ala.  230,  holding,  in  collateral  attack 
on  sale  of  real  property  to  satisfy  debts  of  intestate,  it  will  be  presumed 
court  which  ordered  sale  found  there  was  insufficient  personalty  to  pay 
debts;  Cooper  v.  Reynolds,  10  Wall.  316, 19  L.  £d.  962,  holding,  in  collateral 
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proceedings,  the  validity  of  a  judgment  cannot  be  questioned  for  errors 
which  do  not  affect  the  jurisdiction  of  the  court  ^hieh  rendered  it ;  Davis  v. 
Gaines,  104  U.  S.  392,  26  L.  Ed.  760,  Garrett  v.  Boling,  68  Fed.  61, 15  C.  C.  A. 
209,  and  Graff  v.  Louis,  71  Fed.  595,  597,  order  of  sale  is  an  adjudication 
that  all  facts  neces3ary  to  give  court  jurisdiction  were  found;  White  v. 
Crow,  110  U.  S.  189,  28  L.  Ed.  115,  4  Sup.  Ct.  74,  holding,  when  judgment 
is  attacked  collaterally,  court  will  make  all  necessary  presumptions  to  sus- 
tain it;  Simmons  v.  Saul,  138  U.  S.  455,  84  L.  Ed.  1061,  11  Sup.  Ct.  374, 
holding  the  judgment  of  a  parish  court  of  competent  jurisdiction  as  to  who 
was  entitled  to  be  appointed  administrator  in  a  particular  cause  cannot  be 
impeached  in  collateral  proceedings;  Noble  v.  Union  River  Logging  R.  Co., 
147  U.  S.  174,  87  L.  Ed.  126,  13  Sup.  Ct.  273,  holding  the  decision  of  the 
Secretary  of  Interior  that  a  particular  railroad  is  entitled  to  a  right  of  way 
over  public  land  is  a  final  determination  so  far  as  the  executive  department 
is  concerned ;  In  re  Lennon,  166  U.  S.  553,  41  L.  Ed.  1112,  17  Sup.  Ct.  660, 
in  a  collateral  proceeding  the  jurisdiction  of  court  cannot  be  attacked  by 
evidence  dehors  the  record;  Holmes  v.  Oregon  etc.  Ry.  Co.,  7  Sawy.  387, 
9  Fed.  234,  holding  an  adjudication  by  a  competent  court  as  to  right  of 
party  to  letters  of  administration  is  conclusive  as  to  juiii^dictional  facts; 
Daily  v.  Doe,  3  Fed.  915,  arguendo ;  Reinach  v.  Atlantic  etc.  R.  Co.^  58  Fed. 
43,  quasi-jurisdictional  facts  cannot  be  reviewed  in  collateral  proceedings; 
Landford  v.  Dunklin,  71  Ala.  604,  order  of  sale  of  decedent's  land  is  con- 
clusive proof  that  petitioner  is  administrator  of  ostate  of  decedent,  whose 
land  is  ordered  to  be  sold;  Martin  v.  Tally,  72  Ala.  29,  holding  the  recital 
in  a  decree  that  a  party  is  guardian  is  conclusive  proof  of  this  fact  in  a 
collateral  proceeding;  Evansville  v.  Winsor,  148  Ind.  691,  48  N.  E.  595,  an 
order  directing  a  foreign  will  to  be  filed  and  recorded  implies  the  finding  of 
such  facts  as  are  necessary  to  give  the  court  jurisdiction ;  dissenting  opinion 
in  Soule  v.  Hough,  45  Mich.  423,  8  N.  W.  160,  the  majority  holding  a  fore- 
closure invalid  based  on  order  of  publication  of  summons,  the  court  holding 
there  was  not  sufiicient  proof  of  inability  to  serve  to  warrant  service  by 
publication;  Averill  v.  Jackson  Bank,  114  Mich.  23,  72  N.  W.  16,  ad- 
ministrator's sale  duly  confirmed  will  not  be  set  aside  in  collateral  proceed- 
ing because  of  irregularity  in  notice;  Peninsular  Sav.  Bank  v.  Ward,  113 
Mich.  87,  79  N.  W.  915,  applying  rule  to  tax  sale  proceedings ;  Blanchard  v. 
Webster,  62  N.  H.  468,  holding  such  order  cannot  be  attacked  in  collateral 
proceeding  for  fraud;  also  to  same  effect  in  Gusenberry  v.  Barbour,  31 
Gratt.  600,  and  Ryan  v.  Ferguson,  3  Wash.  368,  28  Pac.  914,  holding  where 
community  property,  part  of  a  decedent's  estate,  is  sold  by  order  of  court, 
it  will  be  presumed  court  found  all  necessary  facts  to  sustain  its  decree; 
Holmes  v.  Oregon  etc.  Ry.  Co.,  6  Sawy.  285,  5  Fed.  534,  In  re  MoKibben, 
16  Fed.  Cas.  212,  Hays  v.  McNealy,  16  Fla.  414,  and  Deans  v.  Wilcoxon,  25 
Fla.  1031,  7  South.  172,  all  ai^endo ;  M'Namara  v.  Casserly,  61  Minn.  344, 
63  N.  W.  884,  in  discussion  of  probate  procedure  in  Minnesota;  Hudson  v. 
Jurnigan,  39  Tex.  588,  anyone  acting  on  the  faith  of  judicial  acta  of  probate 
courts  over  the  estates  of  intestates  will  be  protected. 
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Distingaished  in  Emerson  v.  Ross,  17  Fla.  132,  the  statute  not  requiring  a 
petition  to  obtain  right  to  sell  intestate's  lands  in  order  to  pay  his  debts^ 
failure  to  file  same  and  set  up  necessary  jurisdictional  facts  is  immaterial ; 
Sloan  V.  Sloan,  25  Fla.  66,  5  South.  609,  where  jurisdiction  of  court  was 
special  and  limited;  Culver  v.  Hardenbergh,  37 'Minn.  229,  33  N.  W.  794, 
where  record  showed  court  had  no  jurisdiction  to  make  order;  Washington 
etc.  Ry.  Co.  v.  Alexandria  etc.  Ry.  Co.,  19  Oratt.  611,  100  Am.  Dec.  723,  to 
same  effect. 

Immunity  from  collateral  attack  of  order  of  probate  court  for  sale  of 
decedent's  real  estate.    Note,  3  Ann.  Gas.  2S4. 

State  legislature  may  constitutionally  pass  a  private  act,  authorizing  a 
court  to  decree  a  private  sale  of  real  property  of  an  intestate  for  purpose  of 
paying  his  delrts,  such  a  law  being  remedial  in  character. 

Approved  in  Oshkosh  Water- Works  v.  Oshkosh,  109  Wis.  218,  86  N.  W- 
380,  upholding  city  charter  amendment  providing  that  no  suit  can  be  main- 
tained on  claims  not  presented  to  and  disallowed  by  council;  Hoyt  v. 
Sprague,  12  Fed.  Cas.  769,  in  holding  legislature  has  power  to  authorize 
change  in  investment  by  trustees;  Todd  v.  Floumoy,  56  Ala.  Ill,  128  Am. 
Bep.  764,  holding  act  constitutional  which  authorized  probate  court  to 
make  partition  of  real  estate  devised  in  trust  for  benefit  of  infants ;  Davis 
V.  Helbig,  27  Md.  463,  sustaining  validity  of  private  act  empowering 
County  Court  to  make  disposition  of  decedent's  estate  in  manner  different 
than  that  designated  by  him  in  his  will;  Louisville  etc.  Ry.  Co.  v.  Blythe, 
69  Miss.  950,  SO  Am.  St.  Bep.  606,  10  L.  B.  A.  256,  11  South.  114,  holding 
act  valid  which  permitted  guardian  to  settle  with  railroad  company  for 
damages  caused  by  compan3r's  road  passing  over  land  of  his  ward,  and 
fact  that  no  notice  was  given  ward  is  immaterial;  Miles  v.  King,  5  S.  C. 
150,  holding  legislature  has  power  to  pass  retrospective  acts  providing  they 
do  not  impair  the  obligation  of  a  contract;  Fleming  v.  Johnson,  26  Ark. 
432,  holding  it  competent  for  probate  court  to  order  guardian  to  sell  ward's 
real  estate  either  at  public  or  private  sale;  Price  v.  Winter,  15  Fla.  101, 
affirming  power  of  legislature  to  authorize  sale  of  infant's  interest  in  an 
estate. 

Distinguished  in  Forster  v.  Forster,  129  Mass.  566,  holding,  after  deci- 
sion that  a  tax  sale  was  void  for  want  of  notice,  a  statute  enacting  that 
such  tax  sales  under  certain  circumstances  should  be  considered  valid,  is 
unconstitutional;  Brenham  v.  Stoiy,  39  Cal.  186,  au  act  authorizing  an 
administrator  io  sell  property  belonging  to  estate  of  a  decedent,  except  in 
satisfaction  of  liens  of  creditors,  is  invalid. 

Constitutionality  of  private  statutes  to  authorize  disposal  of  property. 
Note,  16  L.  B.  A.  254. 

2  Wall  218,  17  !•.  Ed.  755»  OOOEX  T.  UNITED  STATES. 

Where  amount  in  controversy  is  suincient  to  give  court  Jurisdiction,  tStd 
Jurisdiction  has  been  acquired  by  issue  and  service  of  writ  of  error,  it  cannot 
be  taken  away  by  a  subsequent  reduction  of  tbe  tram  below  amount  requisite. 
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Approved  in  Kirby  v.  American  Soda  etc.  Co.,  194  U.  S.  146,  48  L.  Ed. 
913,  24  Sup.  Ct.  619,  upholding  Federal  jurisdiction  where  cross-bill  seeks 
recovery  of  seventeen  hundred  dollars  on  contract  for  exchange  of  p^oods 
where  original  b^l  dismissed  on  complainant's  motion  prayed  cancellation 
of  agreement  to  pay  two  thousand  and  twenty-five  dollars,  in  consideration 
of  exchange;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Com.,  161  Fed.  975, 
holding  repeal  of  statute  fixing  railroad  rates  ^and  enactment  of  substitutes 
therefor,  which  provided  attorney  general  could  not  institute  action  to 
enforce  statute,  did  not  abate  suits  pending  brought  by  railroads  against 
railroad  commission  and  attorney  general  to  enjoin  enforcement  of  rates; 
Knopfi  V.  Roofing  etc.  Co.,  92  Mo.  286,  holding  in  cities  of  third  class  filing 
with  clerk  of  remonstrance  by  majority  of  property  owners  on  street  to 
be  improved  ousts  jurisdiction  of  council  and  withdrawal  of  remonstrants 
after  such  filing  does  not  reconfer  jurisdiction;  The  Tolchester,  42  Fed. 
183,  applying  rule  in  admiralty  case. 

Distinguished  in  Young  v.  Southern  Bell  Telephone  etc.  Co.,  75  S.  C. 
332,  9  Ann.  Gas.  940,  7  L.  R.  A.  (N.  S.)  501,  55  S.  E.  767,  holding  after 
suit  had  been  removed  to  Federal  court  on  account  of  citizenship  and 
amount,  and  plaintiff  had  dismissed,  he  could  bring  suit  in  state  court 
for  such  amount  as  would  give  it  exclusive  jurisdiction. 

2  WaU.  219-2S7,  17  L.  Ed.  788,  SMITH  v.  T7NITED  STATES. 

Where  suspicion  Is  raised  as  to  genuineness  of  altered  instroment,  party 
claiming  thereunder  must  account  for  alteration. 

Approved  in  Pensacola  State  Bank  v.  Melton,  210  Fed.  61,  holding  where 
note  sued  on  by  transferee  showed  on  face  date  of  maturity  had  been 
altered,  note  was  subject  to  defense  of  want  of  consideration;  First  Nat. 
Bank  v.  Liewer,  187. Fed.  18,  109  C.  C.  A.  70,  holding  burden  on  maker 
of  note  to  prove  alteration  after  execution  as  against  bona  fide  purchaser^ 
when  alteration  not  apparent  on  face;  Nowell  v.  McBride,  162  Fed.  440, 
89  C.  C.  A.  318,  holding  alterations  in  records  of  corporation  as  to  terms 
of  contract  with  defendants  were  fraudulently  made;  Ofenstein  v.  Biyan, 
20  App.  D.  C.  16,  holding  burden  was  on  plaintiff  suing  on  note  to  explain 
alteration  apparent  on  face. 

Criticised  in  Rankin  v.  Tygard,  198  Fed.  804,  119  C.  C.  A.  591,  holding: 
alteration  appearing  on  face  of  instrument  presumed  to  have  been  made 
before  execution. 

Any  unantliorlzed  variation  In  an  agreement  to  which  a  surety  has  sub- 
scribed that  may  prejudice  him,  or  which  may  amount  to  a  substitution  of  a 
new  agreement,  will  discharge  the  surety. 

Approved  in  United  States  Fidelity  &  Guaranty  Co.  v.  United  States, 
191  U.  S.  423,  48  L.  Ed.  246,  24  Sup.  Ct.  142,  holding  taking  by  material- 
man of  notes  for  material  supplied  to  government  contractor  who  had 
given  bond  to  effect  that  he  would  promptly  pay  for  all  labor  or  materials 
does  not  release  surety;  United  States  v.  Freel,  186  U.  S.  316,  46  L.  Ed. 
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1181,  22  Sup.  Ct.  878,  holding  surety  on  contractor's  bond  discharged  by 
chang:e  made  in  location  of  work  secured,  which  required  additional  ex- 
cavation and  additional  expense  and  gave  additional  time  for  construction 
of  work ;  Pittsburg-Buffalo  Co.  v.  American  Fidelity  Co.,  219  Fed.  824,  135 
C.  C.  A.  488,  holding  question  of  alteration  of  bond  was  for  jury  when 
testimony  was  conflicting;  Eberhart  v.  United  States,  204  Fed.  892,  123 
C.  C.  A.  180,  holding  limitations  imposed  by  statute  on  claims  oiif  banks 
for  government  contractors  was  condition  of  bond,  and  sureties  were  re- 
leased when  no  suit  was  commenced  within  time  limited;  McMuUen  ▼. 
United  States,  167  Fed.  463,  93  C.  C.  A.  96,  holding  sureties  on  contrac- 
tor's bonds  discharged  by  extension  of  time  not  provided  for  in  contract; 
Zei^ler  v.  Hallahan,.131  Fed.  209,  66  C.  C.  A.  1,  surety  for  lessee  under 
contract  binding  tenant  to  pay  rent  and  deliver  premises  in  good  condition 
at  end  of  term 'is  discharged  by  modification  of  lease  by  provision  for 
termination  of  lease  by  destruction  of  premises;  Zeigler  v.  Hallahan,  126 
Fed.  791,  holding  where  guaranteed  lease  contained  covenant  binding^les- 
see  to  pay  rent  monthly  in  advance  and  keep  premises  in  repair,  modifi- 
cation by  insertion  of  covenant  that  in  event  of  total  or  partial  destruc- 
tion lease  should  be  void  discharged  surety;  Cass  County  v.  American 
Exchange  State  Bank,  11  N.  D.  248,  91  N.  W.  63,  holding  where  six  per- 
sons signed  bond,  erasure  of  fifth  name  discharged  sixth  surety,  but  not 
first  four;  Kirschbaum  v.  Blair,  98  Va.  41,  45,  34  S.  E.  897,  898,  holding 
where  surety  guaranteed  such  advances  to  principal  as  might  in  judgment 
of  creditor  be  warranted  by  principal's  accepted  sales,  and  there  were  no 
accepted  sales,  sureties  are  not  bound  for  advances;  Ayers  v.  Hite,  97  Va. 
469,  34  S.  E.  44,  holding  surety  on  bond  of  receiver  directed  to  collect 
particular  fund  is  not  liable  for  defaults  of  principal  in  collection  of  other 
funds;  United  States  v.  O'Neill,  19  Fed.  571,  where  bond  was  signed  by 
two  sureties  with  understanding  it  would  ht  signed  by  third  named  therein, 
an  alteration  by  the  obligee,  whereby  the  name  of  another  party  was  sub- 
stituted for  such  third  person,  discharges  sureties  first  signing;  United 
States  Glass  Co.  v.  West  Virginia  Flint  Bottle  Co.,  81  Fed.  995,  where 
the  addition  of  a  new  condition  by  interlineation  in  a  contract  was  held 
to  discharge  sureties  on  bond  given  for  faithful  execution  of  same;  First 
Nat.  Bank  v.  Weidenbeck,  87  Fed.  274,  holding  where  payee  of  a  note 
I>rocures,  without  knowledge  or  consent  of  maker,  a  party  to  guaranty  pay- 
ment of  same,  this  is  such  a  material  alteration  of  the  instrument  as  will 
discharge  the  makers;  United  States  v.  Freel,  92  Fed.  301,  and  Carson 
Opera  House  Assn.  v.  Miller,  16  Nev.  338,  a  surety  has  a  right  to  stand 
on  the  very  terms  of  his  contract;  United  States  v.  American  Bond  etc. 
Co.,  89  Fed.  930,  32  C.  C.  A.  420,  holding  government  contractors'  sureties 
discharged  by  extension  of  time  of  payment;  Scott  v.  State,  46  Ind.  205, 
holding  sureties  on  county  clerk's  official  bond  not  liable  for  funds  mis- 
appropriated, such  funds  being  money  belonging  to  a  ward  and  deposited 
with  him  under  order  of  court,  this  not  being  a  duty  imposed  on  county 
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clerks  by  statute;  Heim  Brewing  Co.  v.  Hazen,  55  Mo.  App.  286,  the  chan- 
ging of  a  simple  contract  to  a  specialty  by  adding  the  word  ''seal"  in  a 
scroll  is  snch  an  alteration  as  will  release  sureties;  dissenting  opinion  in 
Hale  V.  Forbis,  3  Mont.  408,  the  majority  holding,  in  action  on  note  against 
party  who  signed  as  principal,  but  claimed  to  be  surety,  that  a  showing 
that  the  time  ^r  payment  of  note  was  extended  and  rate  of  interest 
lowered  without  his  consent,  was  no  defense;  Manufacturers'  Bank  v. 
Dickerson,  41  N.  J.  L.  450,  32  Am.  Rep.  239,  holding  sureties  on  the  bond 
of  an  assistant  clerk  not  liable  for  his  acts  after  he  became  bookkeeper; 
Bensinger  v.  Wren,  100  Pa.  St.  505,  sureties  on  bond  of  cashier  of  com- 
pany organized  for  certain  purpose  not  liable  for  his  acts  while  acting  as 
cashier  of  same  company,  pursuing  different  line  of  activity;  Gardner  v. 
Gardner,  23  S.  C.  590,  and  State  Bank  v.  Baker,  93  Va.  515,  25  S.  E.  551, 
holding  an  agreement  between  debtor  and  creditor  to  extend  time  of  pay- 
ment discharges  surety;  Victor  Sewing  Machine  Co.  v.  Crockwell,  2  Utah, 
559,  surety  on  contract  requiring  agent  to  turn  over  to  principal  all  notes 
received  for  sale  of  property  of  principal  and  indorse  same  is  not  holden 
for  pa3rment  of  snch  notes;  Blanton  v.  Commonwealth,  91  Va.  16,  20  S.  E. 
886,  holding  a  bond  on  which  there  are  but  seven  obligors  cannot  be  en- 
forced, when  the  liability  on  bond  accepted  was  divided  among  eight; 
Pierce  v.  Whiting,  63  Cal.  543,  and  Christian  v.  Keen,  80  Va.  376,  both 
arguendo. 

Distinguished  in  Crawford  v.  Dexter,  5  Sawy.  204,  Fed.  Cas.  3368,  hold- 
ing an  alteration  in  a  bond  which  in  no  manner  prejudices  obligees  is  im- 
material; Cambridge  Bank  v.  Hyde.  131  Mass.  79,  41  Anu  Rep.  195,  hold- 
ing memorandum  made  by  holder  of  note  on  back  thereof  to  effect  that 
rate  of  interest  after  certain  date  will  be  lower  is  not  such  an  alteration 
as  will  discharge  surety.  Cited,  but  not  applied,  in  United  States  Glajss 
Co.  V.  Mathews,  89  Fed.  831,  32  C.  C.  A.  364,  holding  appended  collateral 
agreement  did  not  release  sureties  on  main  obligation. 

Erasure  by  one  of  suretleB  of  his  name  from  an  official  bond,  thoui^ 
made  before  Instmment  is  submitted  to  Judge  for  approval,  arolds  bond  as  to 
sureties  not  informed  of  such  erasure. 

Approved  in  Hakes  v.  Russ,  175  Fed.  753,  99  C.  C.  A.  327,  holding  maker 
of  note  signing  under  agreement  that  certain  others  should  sign  was  not 
bound  to  payee  when  others  failed  to  sign;  First  Nat.  Bank  v.  Weiden- 
beck,  97  Fed.  898,  38  C.  C.  A.  131,  holding  neither  placing  by  third  person 
of  his  name  on  note  as  guarantor  by  agreement  with  payee  nor  subsequent 
erasure  of  such  name  are  alterations  affecting  validity  of  note  against 
maker;  Schlageck  v.  Widhalm,  59  Neb.  544,  81  N.  W.  449,  holding  mate- 
rial alteration  of  appeal  bond  by  stranger,  after  its  approval,  does  not 
release  obligor;  Cass  County  v.  American  Exchange  State  Bank,  11  N.  D. 
245,  246,  91  N.  W.  61,  holding  where  six  sureties  signed  bond,  erasure  of 
fifth  name  discharged  sixth  surety,  but  not  first  four;  Arkansas  y.  Char- 
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chill,  48  Ark.  437,  441,  3  S.  W.  357,  359,  holding  party  signing  bond  on 
express  stipulation  that  all  named  in  body  of  bond  shall  sig^  it  is  released 
if  one  of  them  does  not  sign  it  and  his  name  is  erased  from  the  body; 
McCramer  v.  Thompson,  21  Iowa,  248,  where  name  of  first  of  three  sure- 
ties on  promissory  note  was  erased  without  knowledge  or  consent  of  other 
sureties;  McKim  v.  Demmon,  130  Mass.  406,  if  a  surety  is  discharged 
from  liability  on  a  bond  by  order  of  court,  his  cosurety  is  also  discharged 
although  he  had  no  knowledge  of  order;  State  v.  Blair,  32  Ind.  317,  State 
V.  Craig,  58  Iowa,  241,  12  N.  W.  302,  State  v.  Allen,  69  Miss.  525,  30  Am. 
St.  Rep.  574,  10  South.  477,  State  v.  McGonigle,  101  Mo.  363,  366,  20  Am. 
St  Rep.  613,  615,  8  L.  R.  A.  738,  789,  13  S.  W.  760,  761,  Hagler  v.  State, 
31  Neb.  149,  28  Am.  St.  Rep.  617,  47  N.  W.  694,  Davis  v.  State,  5  Tex. 
App.  50,  Wilbai^r  County  v.  Bean,  3  Tex.  App.  Civ.  36,  Fairhaven  v. 
Cowgill,  8  Wash.  689,  690,  36  Pac.  1094,  1095,  all  following  rule. 

Modified  in  King  County  v.  Ferry,  5  Wash.  542,  34  Am.  St  Rep.  885, 
19  L.  R.  A.  504,  32  Pac.  540,  holding  if  alteration  in  bond  is  noticeable  by 
one  using  ordinary  care,  the  sureties  will  not  be  released. 

Distinguished  in  Guaranty  Trust  Co.  v.  Koehler,  195  Fed.  675,  676,  677, 
115  C.  C.  A.  475,  holding  obligors  signing  bond  with  knowledge  that  others 
named  as  obligors  did  not  sign  are  bound  thereby;  Cass  County  v.  Ameri- 
can Exchange  State  Bank,  9  N.  D.  268,  83  N.  W.  15,  holding  where  one 
name  on  bond  had  been  erased,  it  was  primarily  admissible  in  evidence 
in  action  thereon;  Mersman  v.  Werges,  112  U.  S.  141,  28  L.  Ed.  642,  5  Sup. 
Ct.  66,  where  the  signature  of  a  surety  was  added  on  a  promissory  note; 
Bingham  v.  Shadle,  45  Neb.  85,  63  N.  W.  144,  where  some  of  sureties  erased 
their  names  from  appeal  bond,  without  knowledge  of  obligee,  this  neither 
releases  them  nor  their  cosureties. 

When  an  official  bond  becomes  binding  on  the  sureties,  and  what 
irregularities  fail  to  relieve  them  from  liability.  Note,  90  Am.  St 
Rep.  202. 

Relation  of  agency  existing  between  persons  jointly  liable.  Note,  65 
Am.  St  Rep.  684: 

Presumption  as  to  time  of  alteration  in  instrument  and  its  effect  on 
burden  of  proof.    Note,  39  L.  R.  A.  (N.  S.)  114. 

Miscellaneous.  Cited  in  State  v.  Chick,  146  Mo.  659,  48  S.  W.  832,  as 
to  presumptions  that  arise  from  alterations  in  a  written  instrument;  Cham- 
berlain V.  Lamed,  32  N.  J.  Eq.  298,  erroneously. 

2  Waa  237-251,  17  !•.  Ed.  827,  MILLER  v.  SHERBT. 

Sale  by  master  in  chancery  under  decree  of  court  having  complete  juris- 
diction is  as  effectual^  to  convey  title  as  deed  of  sheriff  pursuant  to  an  execu- 
tion at  law. 

Approved  in  In  re  Rugheimer,  36  Fed.  373,  holding  where  title  is  acquired 
by  condemnation  proceedings,  the  deed,  whether  executed  by  order  of  court 
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or  by  owner,  is,  in  law,  deed  of  owner;  Petty  v.  Mays,  19  Fla.  658,  Brown  v. 
Marzyck,  19  Fla.  842,  the  master's  deed  executed  under  a  decree  of  fore- 
closure, unconfirmed,  constitutes  evidence  of  title  in  the  purchaser  in  an 
action  of  ejectment  against  a  third  person ;  McNally  v.  White,  154  Ind.  163, 
54  N.  E.  797,  upholding  decretal  sale  of  debtor's  property  in  lieu  of  execu- 
tion and  sale  at  law;  Deck  v.  Whitman,  96  Fed.  880,  886,  as  to  deeds  on 
mortgage  foreclosure  in  Federal  courts;  Witter  v.  Dudley,  42  Ala.  626,  hold- 
ing sale  by  a  trustee  under  order  of  court  not  complete  until  confirmed  by 
court;  Powell  v.  Campbell,  20  Nev,.248, 19  Am.  St.  Rep.  363,  2  L.  R.  A.  621, 
20  Pac.  164,  as  to  the  effect  of  knowledge  by  purchaser  from  husband  of 
proceedings  by  wife  to  have  land  purchased  set  aside  for  her  support. 

Judgment  at  law  Is  not  a  lien  on  property  of  the  judgment  debtor  pre- 
vioualy  conveyed  to  defraud  creditors. 

Approved  in  Luhrs  v.  Hancock,  181  U.  S.  573,  45  L.  Ed.  1008,  21  Sup.  Ct. 
728,  following  rule ;  Parrott  v.  Crawford,  5  Ind.  Ter.  il4,  82  S.  W.  692,  hold- 
ing judgment  debtor  conve3dng  property  fraudulently  before  judgment  was 
not  "seised  thereof  in  law  and  equity"  so  as  to  permit  its  sale  on  execution ; 
In  re  Estes,  6  Sawy.  464,  467,  3  Fed.  139,  141,  holding  a  judgment  at  law  a 
lien  only  on  such  property  as  belongs  to  debtor'  at  time  of  docketing  of  judg- 
ment; Hallom  V.  Trum,  125  111.  252,  17  N.  E.  824,  and  Sawtelle  v.  Wey- 
mouth, 14  Wash.  27,  43  Pac.  1103,  holding  judgment  lien  provided  by  code 
will  not  attach  to  lands  conveyed  by  judgment  debtor  to  his  wife  prior  to 
rendition  of  judgment,  although  judgment  was  for  community  debt. 

Effect  on  legal  title  of  conveyance  in  fraud  of  creditors.    Note,  67 
L.  R.  A.  880,  898. 

Filing  of  creditor's  bill  and  service  of  process  creates  a  Uan  in  equity  upon 
effects  of  Judgment  debtor. 

Approved  in  Alder  Qoldman  Commission  Co.  v.  Williams,  211  Fed.  536, 
Weightman  v.  Washington  Critic  Co.,  4  App.  D.  C.  143,  and  Plumb  v.  Bate- 
man,  2  App.  D.  C.  171,  all  following  rule ;  Metcalf  v.  Barker,  187  U.  S.  172» 
173,  47  L.  Ed.  126,  23  Sup.  Ct.  70,  holding  filing  of  creditor's  suit  four 
months  prior  to  petition  in  bankruptcy  gives  lien  on  bankrupt's  property; 
Armstrong  Cork  Co.  v.  Merchants'  Refrigerating  Co.,  184  Fed.  206,  107 
C.  C.  A.  93,  holding  in  equity  suit  on  mechanic's  lien,  notice  of  lis  pendens 
was  not  given  to  bona  fide  purchaser  until  subpoenas  were  served  on 
material  defendants;  State  Nat.  Bank  v.  Syndicate  Co.,  178  Fed.  364,  hold- 
ing Federal  court  acquired  jurisdiction  of  nonresidents  by  constructive 
service  on  bill  to  wind  up  affairs  of  corporation,  remove  trustee  and  appoint 
receiver,  and  cancellation  of  fraudulent  bonds  held  by  such  nonresidents; 
Waters  V.  Shinn,  178  Fed.  357,  holding  filing  of  suit  to  cancel  land  contract 
and  to  enjoin  conveyance  acted  as  equitable  levy  on  property;  Young  v. 
Kelly,  3  App.  D.  C.  305,  holding  lien  acquired  by  filing  bill  in  equity  to 
enforce  judgment  at  law  is  not  affected  by  expiration  of  judgment  lien; 
Fuller  v.  Homer,  69  Kan.  470,  77  Pac.  89,  creditor's  suit,  after  lapse  of 
limitations,  to  subject  property  bought  with  proceeds  of  fraudulent  sale  is 
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barred  thongh  proceeds  first  invested  in  another  State;  Cobb  v.  Camden 
Savings  Bank,  106  Me.  184,  186,  20  Ann.  Oas.  547,  76  Atl.  670,  671,  holding 
filing  of  bill  to  dissolve  corporation  diB  not  dissolve  prior  attachment,  but 
suspended  liens  which  could  only  be  enforced  through  court  of  equity; 
Rioux  v.  Cronin,  222  Mass.  138, 109  N.  E.  901,  holding  filing  of  bill  to  reach 
property  of  debtor  created  no  lien  in  absence  of  injunction ;  Taylor  v.  Taylor, 
59  N.  J.  Eq.  89,  45  Atl.  440,  holding  where  creditor  of  insolvent  acquired 
equitable  lien  on  assets  by  filing  creditor's  bill  before  bankruptcy  proceed- 
ings, the  trustee  in  bankruptcy  took  property  subject  to  such  lien ;  Doyle  v. 
Heath,  22  R.  1.  219,  47  Atl.  215,  holding  creditor's  lien  on  equitable  assets 
dates  from  filing  of  bill  and  is  not  affected  by  subsequent  filing  of  petition 
in  bankruptcy ;  American  Bridge  Co.  v.  Heidelbach,  94  U.  S.  800,  24  L.  Ed. 
144,  where  lien  created  by  creditor's  bill  on  profits  derived  from  mortgaged 
property  was  held  to  be  superior  to  that  of  mortgagee  in  same;  Claflin  v. 
Lisso,  4  Woods,  253,  16  Fed.  898,  holding  such  lien  cannot  be  affected  by 
subsequent  proceedings  against  the  judgment  debtor  under  State  insolvency 
laws;  to  same  effect  in  Kimberling  v.  Hartly,  1  McCrary,  139,  1  Fed.  574^ 
ruling  similarly;  Claflin  v.  Lisso,  27  Fed.  424,  holding  claim  of  mortgagee 
whose  right  could  not  attach  until  conveyance  had  been  shown  fraudulent 
by  creditor*s  suit  is  subordinate  to  claim  and  lien  of  such  creditors;  Hines 
V.  Duncan,  79  Ala.  118,  58  Am.  Bep.  584,  holding  bill  in  equity  to  subject  a 
married  woman's  equitable  estate  to  a  debt  created  by  contract  creates  a 
lien,  from  service  of  process,  which  is  superior  to  a  claim  of  homestead 
exemption  subsequently  created;  Lyon  v.  Robbins,  46  111.  280,  judgment 
creditor  who  first  files  his  bill  in  chancery  to  subject  property  of  judgment 
debtor  fraudulently  conveyed  to  payment  of  his  judgment  obtains  a  priority 
over  all  other  judgment  creditors;  Hallorn  v.  Trum,  125  111.  254,  17  N.  E. 
825,  to  constitute  a  lis  pendens  bill  must  be  filed  and  summons  served  on 
party  in  interest ;  King  v,  Goodwin,  130  111.  108,  17  Am.  St.  Bep.  279,  22 
N.  E.  534,  creditor's  lien  is  not  divested  by  death  of  his  debtor ;  Davidson  v. 
Burke,  143  111.  148,  149,  36  Am.  St.  Rep.  878,  374,  32  N.  E.  516,  it  is  un- 
important  that  final  decree  establishing  lien  is  not  rendered  until  long  after 
judgment  at  law  has  ceased  to  be  a  lien  by  operation  of  statute  of  limita- 
tions ;  Iron  Co.  v.  McDonald,  61  Mo.  App.  569,  where  creditor's  bill  was  filed 
to  reach  property  of  debtor  placed  in  hands  of  trustee;  Bragg  v.  Gaynor, 
85  Wis.  487,  21  L.  R.  A.  167,  55  N.  W.  925,  in  creditor's  action  to  subject 
debts  owing  to  nonresident  to  payment  of  judgment  against  him,  an  injunc- 
tional  order  restraining  the  payment  of  said  debts  to  nonresident  was  an 
equitable  levy  on  same;  Small  v.  Westchester  Fire  Ins.  Co.,  51  Fed.  793, 
Adams  v.  Mercantile  Trust  Co.,  66  Fed.  620,  15  C.  C.  A.  1,  and  Bigelow  v. 
Stringf  ellow,  25  Fla.  370,  5  South.  818,  all  arguendo ;  Hay  den  v..  Thrasher, 
28  Fla.  184,  9  South.  860,  holding  as  to  circumstances  under  which  bill  in 
equity  will  operate  as  a  lis  pendens;  In  re  Milburn,  59  Wis.  34,  17  N.  W. 
968y  arguendo. 

Disting^ii^hed  in  Meredith  v.  Thompson,  4  Alaska,  370,  holding  judgment 
not  lien  on  personalty;  Kinmouth  v.  White,  61  N.  J.  Eq.  362,  48  Atl.  954, 


2  Wall.  237-251  NOTES  ON  U.  S.  REPORTS.  896 

holding  where  judgment  creditors  make  levies  and  then  bring  suit  to  set 
aside  fraudulent  conveyances  which,  are  void  as  to  all  of  them,  priorities  in 
propeHy  conveyed  are- in  order  of  their  levies  without  regard  to  order  of 
filing  bills;  Swift's  Iron  Works  v.  Johnson,  26  Fed.  830,  and  Mathews  v. 
Mobile  Ins.  Co.,  75  Ala.  90,  where  intervener  was  held  to  have  acquired  a 
lien  upon  prior  to  the  filing  of  complainant's  bill;  Rhett  v.  Georgia  Land 
Co.,  64  Ga.  524,  purchaser  at  administrator's  sale  takes  land  free  from  such 
lien ;  Ware  v.  Delahaye,  95  Iowa,  681,  64  N.  W.  646,  on  statutory  grounds. 

Creditors'  bills  and  proceedings  in  equity  in  aid  of  executions.    Note, 
90  Am.  Dec.  295,  298. 

Priority  as  to  proceeds  of  creditor's  bills.    Note,  17  L.  B.  A.  346,  847. 

Equitable  remedy  to  subject  choses  in  action  to  judgment  after  return 
of  no  property  found.    Note,  6S  L.  R.  A.  681. 

Court  of  equity  having  Jurisdiction  of  parties  but  not  of  property  in  dis- 
pute may  compel  party  to  convey  such  property  at  its  direction. 

Approved  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  217,  62  C.  C.  A.  657, 
holding  intervention  by  judgment  creditors  of  corporation  in  pending 
creditor's  suit  in  which  receiver  has  been  appointed  created  equitable  lien; 
Miller  &  Lux  v.  Rickey,  127  Fed.  580,  holding  suit  to  enjoin  defendant  from 
wrongfully  diverting  waters  from  river  having  its  source  in  California  and 
flowing  into  Nevada,  where  complainant's  lands  are  situated,  is  transitory 
action,  so  that  court  in  Nevada  having  acquired  jurisdiction  of  defendant's 
person  had  jurisdiction  to  try  same;  Columbia  Nat.  Sand  Dredging  Co. 
V.  Morton,  28  App.  D.  C.  302,  7  L.  R.  A.  (N.  S.)  114,  holding  bill  not  main- 
tainable in  District  of  Columbia  by  one  claiming  to  be  owner  of  sand  in 
river-bed  in  Maryland  to  enjoin  dredging  therefrom,  though  defendants 
reside  in  district ;  Phelps  v.  McDonald,  99  U.  S.  308,  25  L.  Ed.  476,  where 
American  court  having  jurisdiction  of  parties  made  decree  affecting  prop- 
erty claimed  to  be  in  England;  also  Deck  v.  Whitman,  96  Fed.  880,  886; 
Baltimore  Bldg.  etc.  Assn.  v.  Alderson,  90  Fed.  146,  32  C.  C.  A.  542,  doubt- 
ing court's  power  to  place  its  receiver  over  property  outside  its  jurisdiction. 

Distinguished  in  Fall  v.  Eastin,  215  U.  S.  9,  2S  L.  B.  A.  (N.  S.)  924,  54 
L.  Ed.  69,  30  Sup.  Ct.  3,  holding  conveyance  under  chancery  decree  not 
oiTective  beyond  jurisdiction  of  court;  Schindelholz  v.  CuUum,  55  Fed.  889, 
5  C.  C.  A.  293,  holding  court  of  equity  which  has  appointed  a  receiver  of 
lands  situated  in  another  jurisdiction  has  no  power  to  enjoin  a  eitis^n  of 
such  jurisdiction  from  levying  an  attachment  on  such  lands,  unless  he  be  a 
party  to  litigation  in  which  receiver  was  appointed. 

To  affect  a  party  as  a  purchaser  pendente  lite,  it  is  necessary  to  show  that 
holder  of  legal  title  was  impleaded  before  the  purchase  which  is  to  he  set  aside. 
Approved  in  Knott  v.  Evening  Post  Co.,  124  Fed.  357,  determining  pri- 
ority of  jurisdiction  of  Federal  over  State  court  in  suit  involving  distribu- 
tion of  corporate  assets;  Bridger  v.  Exchange  Bank,  126  Ga.  829,  56  S.  E. 
101,  lis  pendens  begins  from  filing  of  cross-complaint  as  to  matters  therein 
alleged;  Huneke  v.  Dold,  7  N.  M.  15, 16,  32  Pae.  48,  where  judgment  creditor 
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of  administrator  brought  bill  against  heir  of  decedent  to  subject  land  to 
payment  of  judgment,  title  to  such  land  at  time  of  death  of  intestate  being 
in  a  third  person  who  was  not  made  a  defendant. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Lake  St.  R.  R.  Co.,  177  U.  S. 
00,  44  L.  Ed.  671,  20  Sup.  Ct.  567,  holding  filing  of  bill  for  foreclosure  of 
mortgage  in  Federal  court  and  issuance  of  subpoena  give  jurisdiction  as 
against  subsequent  State  suit  commenced  by  summons  which  was  served 
before  service  of  subpoena;  Merillat  v.  Hensey,  34  App.  D.  C.  405,  to  create 
lis  pendens,  holder  of  legal  title  need  not  be  a  party. 

Creditor's  bill  to  operate  as  a  lis  pendens  must  be  so  definite  in  descrip- 
tion that  anyone  reading  it  can  learn  what  property  is  to  be  made  the  subject 
of  litigation.  *• 

Approved  in  Jones  v.  McNarrin,  68  Me.  341,  28  Am.  Rep.  72,  pendency  of 
real  action  in  name  of  execution  creditor  against  debtor  to  recover  premises 
levied  upon,  declaration  containing  same  erroneous  description  as  former 
deed,  does  not  operate  as  notice  to  subsequent  purchaser  that  other  lot  was 
levied  on;  Norris  v.  He,  152  111.  202,  43  Am.  St.  Rep.  242,  38  N.  E.  765,- 
where  court  lays  down  rules  as  to  essentials  of  a  valid  lis  pendens ;  Walker 
V.  Goldsmith,  14  Or.  149,  12  Pac.  557,  holding  lis  pendens  only  operates  as 
notice  from  time  complaint  is  filed  and  summons  served;  Allen  v.  Poole, 
54  Miss.  333,  discussing  doctrine  of  lis  pendens. 

Distinguished  in  Turner  v.  Houpt,  53  N.  J.  Eq.  561,  33  Atl.  43,  where  bill 
to  recover  on  land  because  of  specified  fraud  was  amended  after  conveyance, 
pending  suit,  to  one  who  had  notice  of  suit  to  include  other  specifications  of 
fraud,  doctrine  of  lis  pendens  applies;  Watson  v.  Wilcox,  39  Wis.  648,  20 
Am.  Rep.  64,  holding  clerical  error,  as  substituting  the  word  "north"  for 
**south,"  will  not  vitiate  notice. 

Law  of  lis  pendens.    Note,  56  Am.  St.  Rep.  860,  866. 
Lis  pendens.    Note,  14  Am.  Dec.  777. 

Miscellaneous.  Cited  in  In  re  Falconer,  110  Fed.  118,  49  C.  C.  A.  50,  to 
point  that  identification  of  exempt  articles  is  indispensable  to  right  of  ex- 
emption. 

Debtor  whose  property  is  sold  on  creditor's  bill  cannot  set  up  homestead 
In  part  thereof,  in  an  action  of  ejectment  brought  by  purchaser  to  put  him 
out  of  possession. 

Approved  in  Burton  v.  United  States,  196  U.  S.  302,  49  L.  Ed.  488,  25 
Sup.  Ct.  243,  averment  charging  receipt  of  checks  at  St.  Louis  and  pay- 
ment thereon  there  not  supported  by  evidence  showing  check  drawn  on 
St.  Louis  bank  received  by  defendant  in  Washington  and  there  deposited 
in  bank  for  collection;  Minard  v.  Watts,  186  Fed.  246,  holding  deposit 
of  rents  pending  suit  over  property  did  not  constitute  special  trust  fund, 
and  could  not  be  recovered  as  such  on  failure  of  bank;  Board  of  Commrs. 

V— 67 
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V.  Patterson,  149  Fed.  233,  where  cashier  of  insolvent  bank  was  county 
treasurer  and  deposited  taxes  in  bank,  county  could  recover  same  from 
receiver  plus  proceeds  of  loans  of  such  taxes  made  by  bank;  Schinotti  v. 
Whitney,  130  Fed.  781,  money  deposited  in  New  York  at  interest  subject 
to  check  is  "money  lent'*  within  Civ.  Code  La.,  art.  3538,  prescribing  limi- 
tations for  recovery  thereof;  Plumas  County  Bank  v.  Bank  of  Rideout 
etc.  Co.,  165  Cal.  138,  47  L.  B.  A.  (N.  S.)  552,  131  Pac.  365,  and  State  v. 
Smith,  162  Iowa,  347,  49  L.  R.  A.  (N.  8.)  834,  144  N.  W.  36,  both  holding 
relation  of  creditor  and  debtor  established  by  bank  receiving  check  and 
placing  amount  to  credit  of  customer;  National  Dredging  Co.  v.  President 
etc.  Farmers'  Bank,  6  Penne.  (Del.)  588,  130  Am.  St.  Rep.  158,  16  L.  R.  A» 
(N.  S.)  593,  69  Atl.  610,  holding  depositor  jiot  chargeable  with  check 
altered  so  as  to  be  pa,id  to  bearer;  Commercial  Nat.  Bank  v.  First  Nat. 
Bank,  158  Ky.  395,  165  S.  W.  399,  holding  bank  receiving  draft  for  col- 
lection was  agent  and  could  not  sue  bank  to  which  it  forwarded  draft  for 
collection,  and  which  delivered  bill  of  lading  without  collecting;  Retan 
Y.  Union  Trust  Co.,  134  Mich.  8,  95  N.  W.  1008,  deposits  in  bank  made  by 
county  clerk  of  deposits  in  court  are  not  special  deposits  entitled  to 
priority  on  failure  of  bank;  Kenneth  Inv.  Co.  v.  Bank,  96  Mo.  App.  138, 
70  S.  W.  177,  holding  bank  liable  to  depositor  for  moneys  drawn  out  on 
forged  check ;  State  v.  Deutsch,  77  N.  J.  L.  296,  72  Atl.  7,  holding  on  trial 
for  embezzlement  by  bailee,  money  was  received  by  defendant  as  general 
deposit;  State  v.  Bickford,  28  N.  D.  74,  Ann  Oaa.  1916D,  140.  147  N.  W. 
420,  holding  deposit  in  bank,  where  banker  was  allowed  to  loan  out  money 
deposited,  was  general  deposit;  Bank  of  Blackwell  v.  Dean^O  Okl.  631, 
60  Pac.  228,  determining  whether  deposit  was  general  or  special;  State 
V.  Clement  Nat.  Bank,  84  Vt.  180,  Ann.  Oas.  1912D,  22,  78  Atl.  949,  uphold- 
ing statute  taxing  interest-bearing  deposits  in  "national  banks;  Norris  v. 
Kidd,  28  Ark.  498,  holding  debtor  cannot  prevent  sale  of  homestead  by 
simply  telling  sheriff  and  bidders,  at  the  sale,  he  claims  property  as  home- 
stead; Clubb  V.  Wise,  64  111.  159,  where  decree  of  court  necessarily  passes 
on  a  claim  of  homestead  exemption,  the  decree  cannot  be  questioned  col- 
laterally; Storm  V.  Ermantrout,  89  Ind.  219,  holding  mortgagor  cannot 
object  to  payment  of  rents  after  receiver  has  been  appointed,  on  petition 
of  mortgagee,  to  whom  they  are  to  be  paid;  dissenting  opinion  in  First 
Nat.  Bank  v.  Kennedy,  113  Ala.  290,  295,  300,  36  L.  R.  A.  329,  331,  383, 
21  South.  391,  393,  395,  majority  holding  a  fraudulent  grantor  is  not 
estopped  to  claim  homestead  exemption  upon  conveyance  being  annulled 
at  suit  of  creditor;  to  same  effect  in  Turner  v.  Vaughan,  33  Ark.  463; 
Henderson  v.  Still,  61  Miss.  392,  following  rule;  New  Mexico  Nat.  Bank 
V.  Brooks,  9  N.  M.  113,  49  Pac.  949,  holding  it  too  late  to  set  up  an  ex- 
emption after  final  judgment  had  been  rendered  against  defendant  in 
garnishment  proceedings;  Plant  v.  Carpenter,  19  Wash.  626,  53  Pac,  1109, 
holding  intervener  estopped  by  judgment  on  demurrer;  Qraham  v.  Culver, 

3  Wyo.  655,  81  Am.  St.  Rap.  120,  29  Pac.  276,  holding  judgment  for  plain- 
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iift  sweeps  away  every  defense  that  should  have  been  raised  against  action, 
and  this  for  purpose  of  every  subsequent  suit,  whether  founded  on  same 
or  different  cause ;  Richardson  v.  Adler,  46  Ark.  48,  arguendo. 

General  deposit  as  a  loan.    Note,  19  Am.  Dec.  419,  421. 

Right  of  action  against  drawee  of  unaccepted  check.    Note,  85  Am. 
Bep.  238. 

Ordinary  bank  check  as  assignment  of  funds  of  drawer.    Note,  5  Ann. 
Cas.  189. 

Miscellaneous.  Cited  in  Bradley  v.  Clafiin,  132  U.  S.  388,  88  L.  Ed.  871, 
10  Sup.  Ct.  128 ;  Michell  v.  Sammis,  15  Fla.  315 ;  Southern  Loan  &  T.  Co. 
V.  Benbow,  96  Fed.  521. 

2  WalL  252-258,  17  L.  Ed.  785,  MABINE  BAKK  y.  FULTON  COUNTY  BANK. 

Relation  between  a  bank  and  its  general  depositors  is  that  of  debtor  and 
creditor. 

Approved  in  Continental  &  Commercial  Trust  etc.  Bank  v.  Chicas^  Title 
etc.  Co.,  199  Fed.  709,  118  C.  C.  A.  142,  holding  balance  of  moneys  de- 
posited to  pay  certain  specified  claims  could  not  be  applied  to  general 
debt  of  depositor;  Sively  v.  State,  107  Miss.  129,  66  South.  122,  holding 
deposits  received  by  bank  pending  insolvency  proceedings,  which  were 
separately  marked  and .  kept,  were  not  received  in  violation  of  law,  but 
were  returnable  to  depositor ;  Widman  v.  Kellogg,  22  N.  D.  404, 89  L.  B.  A. 
(N.  S.)  563,  133  N.  W.  1024,  holding  where  bank  mingled  trust  funds  with 
its  own  when  insolvent,  such  funds  could  be  recovered  from  receiver  where 
it  was  not  shown  that  money  paid  out  in  meantime  was  original  trust  fund ; 
Thompson  v.  Ripgs,  5  Wall.  678,  18  L.  Ed.  707,  and  Schmidt  v.  Barker,  17 
La.  Ann.  264,  87  Am.  Dec.  528,  where  money  is  placed  in  bank  without 
condition  depositor  parts  with  title  and  loans  money  to  batfk;  Bank  of 
Republic  v.  Millard,  10  WalL  155,  19  L.  Ed.  899,  and  German  Savings  Inst. 
V.  Adae,  1  McCrary,  503,  8  Fed.  107,  holder  of  bank  check  cannot  sue 
bank  for  refusing  payment  in  absence  of  proof  that  it  was  accepted  by 
bank  or  charged  against  drawer;  Scammon  v.  Kimball,  92  U.  S.  370,  23 
L.  Ed.  486,  holding  banker  can  set  off  against  demand  of  insurance  com- 
pany  for  money  it  deposited  with  him,  the  amount  due  on  its  policies 
issued  to  and  held  by  him;  Phoenix  Bank  v.  Risley,  111  U.  S.  127,  28 
L.  Ed.  375,  4  Sup.  Ct.  322;  First  Nat.  Bank  of  Richmond  v.  Davis,  114 
N.  C.  345,  41  Am.  St.  Rep.  796,  19  S.  E.  282,  Louisiana  v.  Southern  Bank, 
33  La!  Ann.  961,  and  Franklin  County  Nat.  Bank  v.  Beal,  49  Fed.  607, 
principle  applied  to  deposits  arising  from  collections  on  behalf  of  another 
bank;  to  same  effect  in  Commercial  Bank  v.  Armstrong,  148  U.  S.  59,  37 
L.  Ed.  367,  13  Sup.  Ct.  535,  holding  further  as  to  relations  between  banks 
when  money  collected  had  not  been  mixed  with  funds  of  collecting  bank; 
Phelan  v.  Iron  Mountain  Bank,  4  Dill.  92,  Fed.  Cas.  11,069,  holding  the 
payment  of  collections  by  collecting  bank,  on  the  day  before  its  failure, 
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to  its  correspondent  having  knowledge  of  its  insolvent  condition,  was  an 
illegal  preference;  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  23  Blatchf.  491, 
27  Fed.  245,  holding  when  a  sight  bill  is  credited  by  a  bank  to  a  customer 
as  a  cash  item,  with  latter's  assent,  the  relation  of  debtor  and  creditor 
arises;  In  re  Corn  Exchange  Bank,  6  Fed.  Cas.  580,  and  Aetna  Nat.  Bank 
V.  Fourth  Nat.  Bank,  46  N.  Y.  86,  7  Am.  Rep.  316,  the  relation  between  a 
bank  and  its  depositors  is  purely  legal,  without  any  element  of  trust; 
Himstedt  v.  German  Bank,  46  Ark.  640,  where  wife  has.  deposited  money, 
bank  cannot  be  garnished  by  attaching  creditor  of  husband  on  ground 
that  money  was  fraudulently  transferred  to  her;  Boeltcher  v.  Colorado 
Nat.  Bank,  15  Colo.  22,  24  Pac.  584,  to  constitute  a  deposit  trust  fund 
either  an  express  agreement  is  necessary  or  circumstances  giving  trans- 
action character  of  special  deposit;  Georgia  Railroad  &  Banking  Co.  v. 
Dabney,  52  Ga.  522,  holding  ordinance  of  November  8,  1865,  relating  to 
contracts  affected  by  Civil  War,  applies  to  banks  and  their  deixisitors; 
Davis  V.  Smith,  29  Minn.  202,  12  N.  W.  532,  holding  a  bank  which  pays 
a  debt  of  one  of  its  general  depositors  pays  with  its  own  money  and  not 
that  of  depositor;  State  v.  Bartley,  39  Neb.  365,  23  L.  R.  A.  71,  58  N.  W. 
176,  depositing  State  funds  in  banks  according  to  provisions  of  dejwsitory 
law  constitutes  a  loan  of  money  so  deposited;  Nichols  v.  State,  46  Neb. 
718,  65  N.  W.  775,  holding,  further,  the  law  presumes  a  deposit  is  a  gen- 
eral one ;  Shipman  v.  Bank  of  State,  126  N.  Y.  327,  22  Am.  St.  Rep.  826, 
12  L.  R.  A.  796,  27  N.  E.  373,  payments  upon  forged  instruments  do  not 
exonerate  bank  where  depositor  not  chargeable  with  negligence;  Shute 
V.  Hinman,  34  Or.  578,  58  Pac.  883,  holding  where  administrator  makes 
general  deposit  of  moneys  of  estate  in  bank  it  becomes  the  property  of 
the  latter  and  loses  its  identity;  Leaphart  v.  Commercial  Bank,  45  S.  C. 
567,  55  Am.  St.  Rep.  804,  33  L.  R.  A.  702,  23  S.  E.  941,  reaffirming  rule ; 
Robinson  v.  Gardiner,  18  Gratt.  512,  a  deposit  in  a  bank  is  a  loan  and 
not  a  bailment;  Bowman  v.  Bank,  9  Wash.  618,  43  Am.  St  Rep.  873,  38 
Pac.  212,  where  bank  collected  draft  and  forwarded  its  own  draft  in  pay- 
ment; Oulton  v.  Savings  Institute,  17  Wall.  122,  21  L.  Ed.  621,  holding 
any  regulation  by  bank  which  operates  to  postpone  the  payment  of  deposits 
indefinitely  is  invalid ;  United  States  v.  Wardwell,  172  U.  S.  55,  43  L.  Ed. 
363,  19  Sup.  Ct.  89,  where  the  question  was  as  to  when  such  a  debt  falls 
due,  and  when  statute  of  limitations  begins  to  run;  Laclede  Bank  v. 
Schuler,  120  U.  S.  514,  20  L.  Ed.  705,  7  Sup.  Ct.  646,  and  Rosenthal  v. 
Mastin  Bank,  17  Blatchf.  321,  Fed.  Cas.  12,063,  holding  funds  in  hands 
of  a  bank  are  not  affected  by  depositor's  check  or  draft  until  banfc  has 
notice  of  such  check  or  draft  by  presentation  for  payment;  Davis  v. 
Elmira  Bank,  161  U.  S.  288,  40  L.  Ed.  702,  16  Sup.  Ct.  505,  construing 
statute  making  savings  banks  preferred  creditors  of  insolvent  banks; 
Winter  v.  Mobile  Bank,  54  Ala.  174,  holding  action  of  indebitatus  assump- 
sit for  money  loaned  may  be  maintained  by  depositor  against  bank; 
Collins  v.  State,  33  Fla.  441,  15  South.  218,  Perlcy  v.  County  of  Muskegon, 
32  Mich.  136,  20  Am.  Rep.  639,  and  Gtrammel  v.  Carmeri  55  Mich.  203,  214, 
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54  Am.  Rep.  364,  21  N.^  W.  419,  424,  arguendo ;  Lansing  v.  Wood,  57  Mich. 
211,  23  N.  W.  774,  quaere,  whether  public  funds  can  be  transferred  by  a 
public  treasurer  to  his  successor  by  giving  certificates  of  deposit;  Boydon 
Y.  Bank  of  Cape  Fear,  65  N.  C.  17,  discussion  as  to  rule  of  settlement 
where  depositor,  during  Civil  War,  had  deposited  "Confederate  bills"; 
Zinn  V.  Mendel,  9  W.  Va.  592,  to  effect  that  rule  does  not  apply  when 
commodity  deposited  is  other  than  money;  State  v.  Shove,  96  Wis.  8, 
65  Am.  St  Rep.  19,  87  L.  R.  A.  145,  70  N.  W.  314,  as  to  what  constitutes 
a  deposit  within  ineaning  of  statute  forbidding  receiving  of  deposits  when 
bank  is  in  insolvent  condition. 

Distinguished  in  St.  Louis  v.  Johnson,  5  Dill.  252,  Fed.  Cas.  12,235, 
where,  under  special  circumstances,  the  relation  was  held  to  be  that  of 
principal  and  agent ;  Independent  District  v.  King,  80  Iowa,  500,  45  N.  W. 
908,  where  funds  deposited  by  treasurer  of  school  district  were  held  to 
be  in  trust  for  district ;  First  Nat.  Bank  of  Lyons  v.  Ocean  Nat.  Bank,  60 
N.  Y.  288,  19  Am.  Rep.  185,  where  deposits  received  by  bank  were  not 
such  as  it  was  authorized  by  law  to  receive;  Allibone  v.  Ames,  9  S.  D. 
78,  33  L.  R.  A.  687,  68  N.  W.  166,  holding  deposit  by  treasurer  of  county 
funds,  subject  to  check,  is  not  a  'loan." 

Where  a  bank  becomes  a  mere  bailee  for  a  depositor,  the  title  to  the  thing 
deposited  remaixis  with  the  latter. 

Approved  in  Montagu  v.  Pacific  Bank,  81  Fed.  604,  where  money  was 
deposited  in  one  bank  to  credit  of  another,  with  directions  to  latter  to  pay 
the  amount  thereof  by  telegram  to  a  third;  Moreland  v.  Brown,  86  Fed. 
269,  30  C.  C.  A.  23,  where  a  creditor  accepts  a  draft  in  payment,  if  hon- 
ored, the  transaction  is  subject  to  the  law  governing  special  deposits; 
Merchants'  Nat.  Bank  v.  School  Dist.,  94  Fed.  708,  36  C.  C.  A.  432,  where 
iunds  were  deposited  in  trust;  Pattison  v.  Syracuse  Nat.  Bank,  80  N.  Y. 
96,  36  Am.  Rep.  589,  holding  national  bank  liable  for  a  special  deposit, 
received  by  its  teller  in  accordance  with  usage  of  bank,  for  gratuitous 
safekeeping  and  lost  through  its  gross  negligence;  State  v.  Carson  Bank, 
17  Nov.  153,  30  Pac.  704,  defining  what  constitutes  special  deposit. 

What  is  special,  as  distinguished  from  general,  deposit  in  bank.    Note, 
AiUL  Cas.  1913E,  45. 

Where  one  bank  collects  money  for  another  and  places  same  with  his  own 
funds,  crediting  the  accoimt  of  the  latter,  the  money  becopies  the  property  of 
the  former. 

Approved  in  Paul  v.  Draper,  158  Mo.  200,  59  S.  W.  78,  holding  deposit 
of  funds  by  guardian  cannot  be  paid  in  preference  to  claims  of  other  de- 
positors; Union  Nat.  Bank  v.  Citizens'  Bank,  153  Ind.  54,  54  N.  E.  101, 
•holding  where  plaintiff  bank  sent  to  defendant  bank  note  for  collection 
and  after  collection  defendant  sent  plaintiff  draft  on  another  bank  as 
remittance  of  proceeds,  which  draft  was  refused  payment  on  account  of 
defendant's  suspension,  plaintiff  was  not  entitled  to  preference  over  gen- 
eral creditors;  Lowry  v.  Polk  County,  51  Iowa,  52,  38  Am.  Rep.  115,  49 
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N.  W.  1050,  where  county  treasurer  was  held  liable  for  county  funds  lost 
by  failure  of  bank  in  which  he  had  deposited  them;  Armstrong  v.  Nat. 
Bank,  90  Ky.  437,  9  L.  R.  A.  554,  14  S.  W.  412,  holding  title  to  checks  on 
drafts  deposited  for  collection  remains  in  depositor  until  money  is  actually 
collected. 

Distinguished  in  Wallace  v.  Stone,  107  Mich.  193,  65  N.  W.  114,  where 
bills  are  sent  to  bank  with  instructions  to  collect  and  remit,  the  title  to 
money  does  not  pass  to  collecting  bank — it  merely  holds  in  trust. 

Title  in  checks  indorsed  in  blank  and  forwarded  for  collection.     Note, 
2  Ann.  Gas.  118.* 

Trust  in  proceeds  of  collection  by  insolvent  bank.    Note,  82  L.  R.  A. 
722. 

Loss  caused  by  depreciation  in  the  yalue  of  bills  which  one  bank  has  col- 
lected for  another  and  placed  with  its  own  funds,  crediting  the  acconnt  of  the 
latter,  falls  on  the  collecting  bank.       ** 

Approved  in  Fifth  Nat.  Bank  v.  Ashworth,  123  Pa.  St.  218,  2  L.  R.  A. 
492,  16  Atl.  597,  holding  if  bank  receive  che%k  for  collection  and  accept 
in  satisfaction  thereof  anything  in  lieu  of  money,  its  liability  to  depositor 
for  amount  of  check  becomes  fixed;  dissenting  opinion  in  Ahsley  v.  An- 
derson, 35  Ga.  21,  majority  distinguishing  where  funds  collected  were 
tendered  owner,  who  refused  to  accept  them,  after  which  they  were  de- 
posited to  his  credit;  Fannin  v.  Thomason,  50  Ga.  617,  arguendo. 

Distinguished  in  Planters'  Bank  v.  Union  Bank,  16  Wall.  503,  21  L.  Ed. 
481,  where  money  collected  was  not  lawful  money  of  the  United  States,  but 
"Confederate  bills'';  Ansley  v.  Anderson,  35  Ga.  16,  where  funds  collected 
were  tendered  owner  who  refused  to  accept  them,  after  which  they  were 
deposited  subject  to  his  order. 

Duty  and  liability  of  bank  as  agent  for  collection.    Note,  34  Am.  Dec. 
812,  818. 

Liability  of  bank  taking  paper  for  collection  for  correspondent's  de- 
fault.   Note,  52  L.  R.  A.  (N.  S.)  630. 

Judgment  wiU  not  be  reversed  for  misconception  of  form  of  action  when 
cause  was  tried  on  its  merits  without  objection  on  this  score. 

Approved  in  Hatcher  v.  Northwestern  Nat.  Ins.  Co.,  184  Fed.  26,  106 
C.  C.  A.  225,  holding  appellant  could  not  present  case  on  different  theory 
on  appeal ;  Newcomb  v.  Wood,  97  U.  S.  583,  24  L.  Ed.  1086,  holding  judg- 
ment will  not  be  reversed  because  award  by  referees  was  signed  by  two 
of  three  referees  only,  this  fact  not  having  been  brought  to  notice  of  court 
which  confirmed  award;  Pullman's  Palace  Car  Co.  v.  Central  Co.,  139 
U.  S.  63,  36  L.  £d.  69,  11  Sup.  Ct.  489,  objection  that  contract  sued  on  was 
ultra  vires  cannot  be  taken  for  ^rst  time  in  appellate  court. 

Miscellaneous.  Cited  in  Blakeslec  v.  Hewitt,  76  Wis.  343,  44  N.  W. 
1106,  as  authority  for  holding  the  relationship  of  principal  and  agent  is 
created  where  one  bank  seudit  paper  to  another  for  collection. 
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2  Wall.  258-279,  17  L.  Bd.  866,  THE  VENICE. 

Bnle  that  war  makes  all  snbjects  of  one  belligerent  enemies  of  goyem- 
ment  and  all  subjects  of  the  other  applies  equally  to  dvll  and  International 


Approved  in  Diaz  v.  United  States,  222  U.  S.  577,  56  L.  Ed.  822,  32  Sup. 
Ct.  184,  and  Herrera  v.  United  States,  222  U.  S.  569,  570,  56  L.  Ed.  ^19, 
820,  32  Sup.  Ct.  179,  both  holding  inhabitants  of  Cuba  during  war  with 
Spain  were  deemed  enemies  of  United  States;  Juragua  Iron  Co.  v.  United 
States,  212  U.  S.  307,  58  L.  Ed.  524,  29  Sup.  Ct,  385,  holding  United  States 
citizen  domiciled  in  Cuba  during  war  with  Spain  could  not  sue  in  court 
of  claims  for  value  of  property  destroyed  by  military  operations  in  Cuba ;  The 
Peterhoff,  5  Wall.  60, 18  L.  Ed.  572,  where  it  is  stated  all  persons  residing  in 
rebel  States  at  time  of  Civil  War  must  be  considered  as  enemies ;  Kanawha 
Coal  Co.  V.  Kanawha  &  Ohio  Co.,  7  Blatehf .  409,  Fed.  Cas.  7606,  Brown  v. 
Hiatt,  1  Dill.  381,  Fed.  Cas.  2011,  Philips  v.  Hatch,  1  Dill.  576,  Fed.  Cas. 
11,094,  and  Perkins  v.  Rogers,  35^  Ind.  148,  9  Am.  Rep.  659,  all  following 
rule ;  Hill  v.  Baker,  32  Iowa,  310^  7  Am.  Bep.  196,  holding  rules  of  inter- 
national law  are  to  be  applied  to  all  commercial  intercourse  between  bel- 
ligerents; Mims  V.  Armstrong,  42  Miss.  435,  97  Am.  Dec.  474,  where  mort- 
gage given  by  citizen  of  Jackson,  Mississippi,  to  citizen  of  New  Orleans  in 
August,  1862,  was  held  invalid;  De  Jamett  v.  De  Giverville,  56  Mo.  444, 
holding  citizen  may  maintain  suit  in  courts  of  his  own  country  against 
an  alien  enemy;  Bank  of  New  Orleans  v.  Matthews,  49  N.  T.  15,  holding 
the  Civil  War  dissolved  a  partnership  the  members  of  which  were  oppos- 
ing belligerents;  Billgerry  v.  Branch,  19  Qratt.  428,  100  Am.  Dec.  703, 
holding  bills  or  checks  drawn  by  citizen  of  one  belligerent  upon  citizen 
of  the  other  during  Civil  War  is  unlawful  and  void;  McVeigh  v.  Bank, 
26  Gratt.  835,  arguendo. 

Billigerent  rights.    Note,  91  Am.  Dec.  280. 

All  rights  and  obligations  resulting  from  occupation  of  New  Orleans  by 
the  Federal  forces  date  from  publication  of  Oeneral  Butler's  proclamation  of 
May  6,  1862. 

Approved  in  Betz  v.  Illinois  Cent.  etc.  R.  R.  Co.,  52  La.  Ann.  921,  24 
South.  656,  holding  Joint  Resolution  No.  25  of  1863,  purporting  to  sus- 
pend sale  or  entry  of  all  public  lands  until  year  after  close  of  war, 
operated  no  restraint  on  land  officers  of  civil  government  which  had  been 
established  under  Constitution  of  1864;  The  Ouachita  Cotton,  6  Wall.  531, 
18  L.  Ed.  989,  and  Desmare  v.  United  States,  93  U.  S.  611,  23  L.  Ed.  960, 
holding  commercial  intercourse  after  this  date  between  citizens  of  New 
Orleans  and  those  of  districts  in  rebellion  is  unlawful;  Williams  v.  Mobile 
Bank,  2  Woods,  503,  Fed.  Cas.  17,729,  where  a  bill  of  exchange  drawn 
after  this  date  by  a  Mobile  bank  on  a  New  Orleans  bank  was  held  void. 
Mobile  being  in  the  possession  of  Confederate  forces;  Murrell  v.  Jones, 
40  Miss.  578,  holding  city  of  New  Orleans  enemy's  port  from  time  of  its 
surrender,  May  1,  1862,  to  date  of  Butler's  proclamation;  Pepin  v.  Lachen- 
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meyer,  45  N.  Y.  33,  where  a  judgment  rendered  in  1863  by  a  State  conrt 
•for  the  district  of  New  Orleans/ although  the  judge  thereof  had  taken  an 
oath  to  support  the  Constitution  of  the  Confederate  States,  was  held  bind- 
ing on  the  parties  to  the  action ;  The  Grapeshot,  9  Wall.  131,  19  L.  Ed.  65S» 
as  containing  a  discussion  of  the  nature  of  the  occupation  and  possession 
of  New  Orleans;  dissenting  opinion  in  Burbank  v.  Conrad,  96  U.  S.  301, 
24  L.  Ed.  727,  majority  holding  a  sale  of  land  located  in  New  Orleans  and 
made  subsequent  to  the  occupation  of  that  city  by  the  Federal  army, 
the  parties  to  the  sale  both  being  engaged  in  active  warfare  against  the 
United  States,  is  valid;  dissenting  opinion  in  Dow  v.  Johnson,  100  U.  S. 
181,  25  L.  Ed.  640j  for  date  when  military  occupation  of  New  Orleans  be- 
came effective. 

Distinguished  in  Levy  v.  Stewai-t,  11  Wall.  253,  20  L.  Ed.  89,  holding 
the  proclamation  did  not  apply  to  residents  of  Louisiana  who  were  residing 
within  the  lines  of  the  insurrectionists. 

Those  districts  in  the  rebellious  Stat^  actually  occupied  by  the  Federal 
foroiBS  were  not  regarded  as  in  actual  insurrection  nor  their  inhabitants  as 
subject  to  treatment  as  enemies. 

Approved  in  Graham  v.  Merrill,  6  Cold.  625,  627,  where  contract  to 
share  losses  arising  from  the  purchase  of  cotton  within  district  occupied 
by  Federal  army  was  enforced:  The  Reform,  3  Wall.  632,  18  L.  Ed.  110, 
where  it  was  lield  that  trade  with  such  districts  was  forbidden  unless 
licensed  by  the  President;  The  David  E.  Wolf,  7  Fed.  Cas.  17,  arguendo; 
Perkins  v.  Rogers,  35  Ind.  150,  151,  9  Am.  Rep.  660,  662;  where  it  was 
held  the  statute  of  limitations  was  suspended  in  all  the  rebellious  States 
during  the  period  of  the  Civil  War,  and  that  this  is  true  notwithstanding 
territory  was  actually  occupied  by  Federal  forces;  Taylor  v.  Nashville 
etc.  Ry.  Co.,  6  Cold.  650,  98  Am.  Dec.  477,  Hamilton  v.  Kennedy,  3  Baxt 
483,  and  State  v.  Bank  of  Tennessee,  5  Baxt.  43,  dissenting  opinion  in 
Dow  v.  Johnson,  100  U.  S.  182,  25  L.  Ed.  641,  all  arguendo ;  this  rule,  so 
far  as  it  applies  to  citizens  of  New  Orleans  after  date  of  General  Butler's 
proclamation,  is  denied  in  Ahnert  v.  Zaun,  40  Wis.  630,  and  Apperson 
V.  Bynum,  5  Cold.  350,  362,  in  determining  effect  of  occupation  of  Mem- 
phis, Tennessee,  by  Federal  forces,  on  rights  of  citizens  thereof. 

Expatriated  person  as  alien  enemy.    Note,  Ann.  Oas.  1916D,  806. 

Exception  in  the  act  of  July  IS,  1861,  ftom  prohibition  of  commercial  Intor- 
course,  revoked  by  President's  proclamation  of  March  31,  1863. 

Approved  in  Hamilton  v.  Dillin,  21  Wall.  94,  22  L.  Ed.  538,  holding  com- 
mercial intercourse  with  citizens  of  Nashville  in  1863  and  1864,  althongh 
that  city  was  within  the  Federal  lines,  was  illegal. 

Property  of  citizens  of  New  Orleans  or  neutrals  residing  there,  not  affected 
by  attempts  to  run  blockade  or  any  hostile  act  after  publication  of  proclama- 
tion of  May  6,  1862,  must  he  regarded  as  protected  by  the  terms  of  the  proe* 
lamation. 
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Approved  in  United  States  v.  Padelford,  9  Wall.  541,  19  L.  Ed.  791, 
holding  rights  of  possession  in  private  property  are  not  disturbed  by  the 
mere  capture  of  a  district;  Planters'  Bank  y.  Union  Bank,  16  Wall.  495, 
21  L.  Ed.  478,  where  an  order  of  the  military  commander  of  New  Orleans, 
issued  in  1863,  commanding  the  seizure  of  private  property  as  booty  of 
war,  was  held  illegal  as  to  certain  citizens  of  New  Orleans;  Britton  v. 
Butler,  9  Blatchf .  465,  Fed.  Gas.  1903,  holding  military  authorities  had  no 
power  to  confiscate  the  amount  of  bills  of  exchange  sent  into  New  Orleans 
from  Natchez,  Mississippi,  in  September,  1862;  The  Baigory,  2  Wall.  481, 
17  L.  Ed.  881,  where  vessel  and  cargo  owned  by  neutrals  was  condemned 
as  enemy's  property  because  of  employment  of  vessel  in  enemy  trade ;  New 
Orleans  etc.  Mail  Co.  v.  Flanders,  12  Wall.  134,  80  L.  Ed.  249,  and  Clark 
▼.  United  States,  99  U.  S.  496,  25  L.  Ed.  482,  arguendo. 

Distinguished  in  THe  Andromeda,  2  Wall.  491,  17  L.  Ed.  861,  where 
property  condemned  as  prize  belonged  to  party  who  left  New  Orleans  soon 
after  breaking  out  of  war  and  never  returned. 

Miscellaneous.  Cited  in  Williams  v.  New  England  Mut.  Ins.  Co.,  3 
Cliff.  250,  Fed.  Cas.  17,731 ;  The  Ambrose  Light,  25  Fed.  446 ;  Scheible  v. 
Bacho,  41  Ala.  433,  and  Calhoun  v.  Calhoun,  2  S.  C.  296,  as  authority 
for  holding  the  governments  of  the  so-called  Confederate  States  were  re- 
garded by  the  Supreme  Court  as  de  facto  governments;  Wintemitz  v. 
Hyland,  3  W.  Va.  476,  holding  it  competent  to  prove  by  evidence  in  pais 
that  certain  territory  remained  loyal  to  the  Union. 

2  WaU.  279-282,  17  L.  Ed.  856,  PICO  T.  XTNITED  STATES. 

Absence  of  archive  evidence  of  Mexican  grant  in  Calif  omla  mii8{  be  oyer- 
come,  if  at  all,  by  clearest  proof  of  its  genuineness,  accompanied  by  open  and 
continued  possession. 

Approved  in  United  l^tates  v.  Elder,  177  U.  S.  115,  44  L.  Ed.  694,  20 
Sup.  Ct.  541,  holding  indorsement  by  Governor  on  petition  of  director  to 
prefect  to  ascertain  whether  land  applied  for  had  an  owner,  and  to  cause 
delivery  of  land  referred  to,  did  not  constitute  a  grant;  United  States  v. 
Ortiz,  176  U.  S.  427,  44  L.  Ed.  531,  20  Sup.  Ct.  469,  determining  invalidity 
of  Sierra  Mosca  grant  in  New  Mexico;  Diaz  v.  United  States,  154  U.  S. 
590,  38  L.  Ed.  1089,  14  Sup.  Ct.  1200,  following  rule;  dissenting  opinion 
in  Hornsby  v.  United  States,  10  Wall.  245,  19  L.  Ed.  906,  Norton  v. 
Meader,  4  Sawy.  612,  Fed.  Cas.  10,351,  Bouldin  v.  Phelps,  12  Sawy.  327, 
30  Fed.  569,  Owen  v.  Presidio  Min.  Co.,  61  Fed.  22,  9  C.  C.  A.  338,  and 
Davis  V.  California  Powder  Works,  84  Cal.  624,  24  Pac.  389,  all  cases 
relating  to  titles  based  on  Mexican  grants. 

2  Waa  283-312,  17  L.  Ed.  725,  BBONSON  ▼.  LA  OEOSSE  BT.  OO. 

Corporations  must  appear  and  answer  to  a  biU,  not  under  oath,  but  under 
their  seals. 

Approved  in  French  v.  First  Nat.  Bank,  7  Ben.  489,  Fed.  Cas.  5099,  and 
State  v.  Florida  Central  By.  Co.,  15  Fla.  697,  following  rule. 
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Stockholden  who  liave  been  allowed  to  put  in  answers  In  the  name  of  a 
corporation  cannot  be  regarded  as  answering  for  the  corporation  itself. 

Approved  in  Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  188,  44  L.  Ed. 
429,  20  Sup.  Ct.  313,  holding  declaration  by  trustees  that  both  principal 
and  interest  of  mortgage  are  due  because  of  nonpayment  of  execution 
against  mortgagor,  which  is  a  corporation,  cannot  be  contested  by  stock- 
holders where  directors  do  not  make  any  objection;- Meyer  v.  Bristol  Hotel 
Co.,  163  Mo.  69,  63  S.  W.  98,  holding  in  order  to  entitle  stockholder  who 
has  not  paid  full  amount  of  his  subscription  to  be  made  party  defendant 
in  suit  against  corporation,  he  must  allege  fraud  or  collusion  between 
plaintiff  and  corporation's  directors;  Swan  Land  &  Cattle  Co.  v.  Frank, 
148  U.  S.  610,  a?  L.  Ed.  580,  1^  Sup.  Ct.  693,  holding  corporations  are 
indispensable  parties  to  a  bill  which  affects  corporate  rights  or  liabilities; 
State  V.  Florida  Cent.  Ry.  Co.,  15  Fla.  726,  holding  stockholder  cannot 
prosecute  an  appeal  from  judgment  against  corporation;  Davis  v.  Gem- 
mell,  73  Md.  538,  21  Atl.  714,  holding  stockholder  cannot  intei^pose  plea 
of  limitations  to  claim  of  creditor  preferred  directly  against  corporation, 
when  corporation  is  itself  party  to  cause  and  declines  to  make  such  de- 
fense ;  Ex  parte  Cutting,  94  U.  S.  21,  22,  24  L.  ISd.  51,  in  holding  stock- 
holders do  not  represent  the  corporation;  Kelley  v.  Mississippi  Central 
Ry.  Co.,  2  Flipp.  583,  586,  1  Fed.  565,  567,  in  discussion  as  to  procedure 
where  representative  of  extinct  corporation  is  served  with  process. 

Where  directors  of  corporations  refuse  to  defend  suit  against  same,  court 
should  permit  stockholders  to  come  in  as  parties  and  serre  their  ladividoal 
answers. 

Approved  in  Ogden  v.  Gilt  Edge  Consol.  Mines  Co.,  225  Fed.  728,  hold- 
ing stockholders  could  intervene  on  behalf  of  corporation  where  directors 
fraudulently  failed  to  do  so;  Ex  parte  Gray,  157  Ala.  366.  131  Am.  St. 
Rep.  62,  47  South.  288,  holding  minority  stockholder  could  intervene  in 
suit  between  his  company  and  another  on  ground  directors  were  not  prose- 
cuting suit  in  good  faith;  Duqnesne  Gold  Min.  Co.  v.  Glaser,  46  Colo.  191, 
103  Pac.  301,  holding  stockholder  of  corporation  could  redeem  for  its 
benefit  from  foreclosure  sale  where  vice-president  and  creditor  had  eollu- 
sively  failed  to  protect  stockholders;  National  Power  etc.  Co.  v.  Rossman, 
122  Minn.  359,  363,  Ann.  Caa.  1914D,  830,  142  N.  W.  820,  822,  holding 
where  corporation  commenced  action  against  officer  to  cancel  stock  ac- 
quired in  fraud  of  stockholders,  and  planned  collusively  to  dismiss  it, 
stockholders  could  intervene  to  prevent  dismissal;  State  ex  rel.  Bu^rbee 
V.  Holmes,  60  Neb.  43,  82  N.  W.  110,  holding  stockholders  may  intervene 
in  pending  suits  where  officers  fail  or  refuse  to  protect  corporate  prop- 
erty; Morgan  v.  New  Orleans  etc.  R.  R.  Co.,  1  Woods,  18,  Fed.  Cas.  9806, 
holding  stockholder  cannot  sue  in  equity  for  threatened  injury  to  corpora- 
tion without  an  averment '  that  officers  of  corporation  are  derelict  in  their 
duty ;  Guarantee  Trust  Co.  v.  Duluth  etc.  Ry.  Co.,  70  Fed.  806,  where  stock- 
holders were  permitted  to  appear  as  defendants  in  suit  against  corporation  ; 
Carter  v.  Ford  Plate-Glass  Co.,  85  Ind.  182,  where  suit  was  brought  by  stock- 


907  BRONSON  v.  LA  CROSSE  RY.  CO.      2  Wall.  283-312 

holders  in  behalf  of  corporation;  Morrill  v.  Little  Falls  Mfg.  Co.^  46  Minn. 
266, 48  N.  W.  1126,  affirming  right  of  stockholders  to  sue  or  defend  when  cor- 
])oration  cannot  or  will  not  do  so  in  its  own  capacity;  Heath  v.  Erie  Ry. 
Co.,  8  Blatchf.  401,  404,  Fed.  Cas.  6306,  applying  rule  to  suit  by  stock- 
holders where  corporation  refuses  to  sue;  Central  Trust  Co.  v.  Marietta 
etc.  Ry.  Co.,  48  Fed.  17,  and  Kanawha  Coal  Co.  v.  Ballard  &  Welch  Coal 
Co.,  43  W.  Va.  730,  29  S.  E.  517,  as  exception  to  general  rule  that  cor- 
poration can  only  appear  to  defend  litigation  against  it  in  its  corporate 
capacity;  Hamlin  v.  Toledo  etc.  Ry.  Co.,  78  Fed.  672,  86  L.  R.  A.  832, 
24  C.  C.  A.  271,  where  preferred  stockholders  of  a  corporation  were  held 
proper  parties  to  a  suit  for  winding  up  corporation ;  Willoughby  v.  Chicago 
Ry.  Co.,  50  N.  J.  Eq.  668,  25  Atl.  282,  Board  v.  Lafayette  etc!  Ry.  Co.,  50 
Ind.  102,  and  Covington  etc.  Ry.  Co.  v.  Bowler,  9  Bush,  483,  all  arguendo. 

Explained  in  La  Grange  v.  State  Treasurer,  24  Mich.  473,  holding 
all  suits  on  behalf  of  corporations  must  be  brought  by  corporations 
themselves. 

Distinguished  in  In  re  Eureka  Anthracite  Coal  Co.,  197  Fed.  218,  holding 
stockholders  of  corporation  could  not  appear  as  such  and  defend  asrainst 
involuntary  bankruptcy  of  corporation  without  making  such  showinsr  as 
would  entitle  them  to  maintain  or  defend  equity  suit  on  its  behalf;  United 
States  Bank  v.  City  of  Kendall,  179  Fed.  920,  holding  where  in  suit  ao^ainst 
city  service  was  made  on  mayor,  mayor  could  not  appear  specially  to  object 
to  service  on  ground  that  his  election  was  illegal  and  city  had  ceased  to 
exist ;  Bowling  Green  Tr.  Co.  v.  Virginia  etc.  R.  Co.,  132  Fed.  924,  individ- 
ual holders  of  small  minority  of  railroad  bonds  cannot  intervene  m  fore- 
closure to  displace  trustee,  who  is  plaintiff,  where  no  fraud  on  his  part 
is  charged;  Memphis  v.  Dean,  8  Wall.  73,  19  L.  Ed.  828,  and  General 
Electric  Co.  v.  West  Asheville  Imp.  Co.,  73  Fed.  387,  where  it  did  not 
appear  that  directors  of  corporation  had  refused  to  bring  suit  to  protect 
corporation's  interests;  Ex  parte  Printup,  87  Ala.  153,  6  South.  420,  where 
stockholder  was  denied  the  right  to  intervene  in  a  suit  against  corporation 
in  which  he  owned  stock;  Waymire  v.  San  Francisco  etc.  Ry.  Co.,  112  Cal. 
661,  44  Pac.  1087,  and  Park  v.  Petroleum  Co.,  25  W.  Va.  Ill,  where  there 
were  no  allegations  that  corporation  refused  to  defend  suit. 

Filing  of  a  cross-bill  on  a  petition  without  leave  of  court  is  an  Irregularity, 
and  will  be  set  aside. 

Distinguished  in  Christmas  Gold  Min.  Co.  v.  Milliken,  200  Fed.  316,  317, 
holding  cross-bill  could  be  filed  with  answer  without  leave ;  Neal  v.  Foster, . 
13  Sawy.  240,  34  Fed.  498,  holding  as  a  general  rule  a  cross-bill  may  be 
filed  without  leave  of  court. 

Where  mortgage  is  made  expressly  subject  to  certain  negotiable  bonds  se- 
cured by  prior  mortgage,  the  Junior  mortgagees  are  estopped  from  denying 
the  amount  or  validity  of  such  bonds,  if  in  hands  of  bona  fide  holders. 

Approved  in  Crawford  v.  Washington  Northern  R.  Co.,  233  Fed.  966, 
holding   second   mortgagee   could   not   defend   against   first   mortgage   on 
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ground  that  funds  obtained  thereby  were  used  in  violation  of  agreement 
under  which  bonds  secured  were  issued;  Mississippi  Valley  Trust  Co.  v. 
Washington  N.  R.  Co.,  212  Fed.  781,  holding  where  junior  mortgage  recog- 
nized priority  of  other  mortgages,  junior  mortgagee  was  estopped  to  deny 
their  priority;  Columbus  etc.  R.  R.  Co.  Appeals,  109  Fed.  213,  48  C.  C.  A. 
275,  determining  priority  of  railroad  mortgages;  Sherman  v.  Goodwin,  11 
Ariz.  149,  89  Pac.  520,  holding  where  grantee  assumed  payment  of  exist- 
ing mortgage,  he  could  not  question  its  validity;  National  Hardware  Co. 
V.  Sherwood,  165  Cal.  10,  130  Pac.  884,  holding  one  who  took  trust  deed 
to  secure  loan  bound  by  recitals  therein  as  to  prior  mortgage  on  property; 
El&uB  V.  Majestic  Apt.  House  Co.,  250  Pa.  St.  214,  95  Atl.  456,  applying 
rule  to  chattel  mortgage;  PuUan  v.  Cincinnati  etc.  Ry.  Co.,  4  Biss.  45, 
Fed.  Cas.  11,461,  where  defendants  hold  under  a  judgment  of  foreclosure 
of  a  mortgage,  which  expressly  recognized  the  validity  of  a  prior  deed 
<^  trust,  they  are  estopped  from  denying  the  validity  of  such  deed ;  Buck- 
nam  v.  Dunn,  2  Hask.  219,  Fed.  Cas.  2096,  holding  where  lien  has  been 
placed  on  specific  property  of  a  bankrupt  and  such  property  is  sold  by 
assignee  subject  to  lien,  purchaser  is  estopped  from  denying'  validity  of 
lien ;  Coe  v.  East  &  W.  R.  Co.,  52  Fed.  534,  where  holders  of  consolidated 
bonds  were  held  charged  with  notice  of  prior  bonds  and  mortgage;  Central 
Trust  Co.  V.  Columbus  etc.  Ry.  Co.,  87  Fed.  829,  where  same  question  was 
raised  as  in  principal  case  and  holding  was  similar;  Pratt  v.  Nixon,  91 
Ala.  197,  8  South.  753,  where  second  mortgfage  expressly  refers  to  6rst, 
declaring  that  it  is  second,  the  recital  estops  mortgagor  and  second  mort- 
gagee from  denying  the  validity  of  the  first ;  Jerome  v.  McCarter,  94  U.  S. 
736,  24  L.  Ed.  137,  dissenting  opinion  in  Low  v.  Blackford,  87  Fed.  408, 
31  C.  C.  A.  .15,  both  arguendo. 

Miscellaneous.  Cited  in  East  Coast  Cedar  Co.  v.  People's  Bank,  111 
Fed.  449,  49  C.  C.  A.  422,  to  point  that  Supreme  Court  may  entertain 
appeals  from  order  of  foreclosure  sale,  though  very  much  remains  to  be 
done  in  determination  of  questions  as  to  distribution  of  fund;  Barnes  v. 
Chicago  etc.  Ry.  Co.,  122  U.  S.  17,  80  L.  Ed.  1133,  7  Sup.  Ct.  1052;  Sulli- 
van V.  Portland  etc.  Ry.  Co.,  4  Cliff.  227,  Fed.  Cas.  13,596 ;  In  re  Tallassee 
Mfg.  Co.,  64  Ala.  593. 

2  Wall.  313-319,  17  L.  Ed.  803,  RANSOM  T.  WILUAMa 

Order  affecting  parties  who  were  neither  actually  nor  constructively  b^ 
fore  the  court  is,  as  to  them,  a  nullity. 

Approved  in  Pitzer  v.  Logan,  85  Va.  376,  7  S.  E.  386,  where  sale  of  land 
by  trustee  was  held  invalid  because  of  irreg^ilar  manner  of  his  appointment. 

Where  defendant  dies  after  Judgment,  execution  issued  without  notice  to 
representatives  of  deceased  as  required  by  statute,  or  revivor  of  Judgment  by 
scire  facias,  is  a  nullity. 

Approved  in  Coward  v.  Dillinger,  56  Md.  61,  holding  where  jurisdiction 
in  attachment  proceedings  is  derived  from  statute,  the  proceeding  must 
on  their  face  show  affirmatively  requirements  of  statute  have  been  com- 
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plied  with;  Richardson  v.  Seevers,  84  Va.  267,  4  S.  E.  716,  and  Mayer  v. 
Adams,  27  W.  Va.  252,  holding  jurisdiction  of  courts  of  general  powers 
must  be  affirmatively  shown  when  they  are  acting  under  special  statutory 
authority;  Christ  v.  Flannagan,  23  Colo.  144,  46  Pac.  684,  holding  execu- 
tion may  be  issued  and  levied  upon  property  of  surviving  judgment  debtor, 
without  proceedings  to  review  judgment  against  representatives  of  de- 
ceased; Cook  V.  Sparks,  47  Tex.  34,  arguendo. 

Distinguished  in  Insley  v.  United  States,  150  U.  S.  516,  37  L.  Ed.  1165, 
14  Sup.  Ct.  159,  where  land  was  sold  on  execution  before  death  of  judg- 
ment debtor,  but  no  deed  delivered. 

Right  to  issue  execution  after  death  of  judgment  of  debtor.    Note, 
Ann.  Oas.  1912D,  1047,  1050. 

Effect  of  death  after  judgment  on  remedy  by  execution.    Note,  61 
L.  R.  A.  869,  398. 

If  validity  of  deed  depends  upon  an  act  in  pals,  party  daiving  under  tlM 
deed  is  bound  to  prove  its  performance. 

Approved  in  Garth  v.  Arnold,  115  Fed.  472,  53  C.  C.  A.  200,  holding 
where  legislative  act  empowered  person  to  convey  lands  of  certain  minors 
"for  cash  or  credit,''  conveyance  in  exchange  for  personalty  was  void; 
Baum  V.  Wm.  Knabe  &  Co.  Mfg.  Co.,  33  App.  D.  C.  241,  holding  void  sale 
of  goods  by  warehouseman  to  enforce  lien  without  giving  legal  notice; 
Bryant  v.  Bank  of  California,  2  Cal.  Unrep.  477,  7  Pac.  130,  holding  on 
proceedings  supplementary  to  execution,  statute  must  be  strictly  pursued; 
United  States  Express  Co.  v.  Hurlock,  120  Md.  112,  Ann.  Gas.  1915A,  566, 
87  Atl.  835,  holding  jurisdiction  in  case  of  foreign  attachment  must 
affirmatively  appear  on  record;  Deputron  v.  Young,  134  U.  S.  257,  33 
L.  Ed.  980,  10  Sup.  Ct.  545,  where  validity  of  deed  depended  on  power  of 
attorney  to  execute;  Dorrance  v.  Raynsford,  67  Conn.  6,  52  Am.  St.  Rep. 
267,  34  Atl.  707,  where  validity  of  administrator's  deed  executed  under 
authority  of  probate  court  was  questioned;  Rollins  v.  Mclntire,  87  Mo. 
509,  holding  where  validity  of  sheriff's  deed  was  called  in  question,  it  must 
be  shown  that  statutory  provisions  were  complied  with. 

Miscellaneous.  Erroneously  cited  in  May  v.  County  of  Logan,  30  Fed.- 
255. 

2  Wall.  320^28,  17  L.  Ed.  817,  OASB  v.  BBOWK. 

Claim  for  a  combination  of  several  devices  to  produce  a  particular  result 
is  not  good  as  a  claim  for  "any  mode  of  combining"  those  devices  to  produce 
that  result,  but  only  for  the  peculiar  combination  described. 

Approved  in  Standard  Paint  Co.  v.  Bird,  175  Fed.  351,  holding  there 
could  not  be  infringement  by  leaving  out  element  or  ingredient  and  not 
substituting  equivalent ;  Cortis  v.  American  Street  Lamp  etc.  Co.,  145  Fed. 
519,  Cortis  lamp  patent  No.  613,648,  not  infringed  by  mantle  supporting 
device  of  Momand  patent  No.  781,613;  American  Crayon  Co.  v.  Sexton, 


2  WaU.  328-349  NOTES  ON  U.  S.  REPORTS.  910 

139  Fed.  566,  71  C.  C.  A.  548,  construing  Liedke  patent  No.  476,051,  for 
crayon-making  machine;  Farmers*  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  119  Fed. 
597,  holding  East  patent  No.  420,021  for  ventilating  barrel  void  for  want  of 
novelty  in  view  of  prior  act ;  American  Ballast  Log  Co.  v.  Barnes,  4  Hughes, 
281,  9  Fed.  467,  holding  a  patent  for  method  of  ballasting  vessels  by  means 
of  floating  logs  not  infringed  by  using  pontoons  for  accomplishing  same  pur- 
pose ;  CoflSn  V.  Ogden,  7  Blatchf .  66,  Fed.  Cas.  2950,  and  Taylor  v.  Garret- 
son,  9  Blatchf.  164,  Fed.  Cas.  13,792,  holding  the  proper  rule  is  to  construe 
the  claims  in  connection  with  the  descriptive  parts  of  the  specification, 
and  with  reference  to  what  is  seen  to  be  the  real  invention ;  Huber  v.  Nel- 
son Mfg.  Co.,  148  U.  S.  292,  37  L.  Ed.  454,  13  Sup.  Ct.  611,  arguendo. 

Practice  of  reissuing  patents  with  broader  cUlm  tlian  those  coyered  by 
original  patent  condemned. 

Approved  in  Gill  v.  Wells,  22  Wall.  27,  22  L.  Ed  711,  holding  patentee 
cannot  surrender  patent  and  then  obtain  reissue  of  same  which  contains 
description  of^ew  parts,  there  being  no  allegation  that  these  new  parts 
are  equivalents  of  old  parts;  Seymour  v.  Osborne,  21  Fed.  Cas.  1125, 
arguendo;  Crompton  v.  Belknap  Mills,  6  Fed.  Cas.  845,  846,  s.  c,  30  Fed. 
Cas.  1065,  holding,  in  reissued  patent,  the  patentee  need  not  claim  all  that 
was  claimed  in  the  original. 

2  WalL  32fr-d49,  17  L.  Ed.  871,  HABVET  ▼.  TTLEB. 

Exceptions  should  never  be  taken  to  instructions  as  a  whole,  but  to  each 
instruction  specifically. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  etc.  Co.,  147  Fed.  906,  78 
C.  C.  A.  33,  where  judge,  after  instructing  jury,  but  before  sending  them 
out,  retired  to  chambers  and  there  heard  and  allowed  exceptions,  he  need 
not  thereafter  allow  exceptions;  Mountain  Copper  Co.  v.  Van  Buren,  133 
Fed.  8,  66  C.  C.  A.  151,  it  is  improper  to  permit  exceptions  tp  be  noted 
in  presence  of  jury  and  specification  of  objection  to  be  noted  in  the  record 
later;  Steel  Rail  Supply  Co.  v.  Baltimore  etc.  Ry.  Co.,  130  Fed.  434,  64 
C.  C.  A.  635,  exception  to  so  much  of  ^arge  as  states  that  only  question 
for  consideration  is  certain  question  does  not  support  assignment  based 
on  failure  to  submit  another  question;  AUis  v.  United  States,  155  U.  S. 
122,  39  L.  Ed.  93,  15  Sup.  Ct.  38,  rulings  not  specifically  excepted  to  in 
trial  court  are  not  reviewable  in  appellate  court;  Jones  v.  East  Tennessee 
etc.  Ry.  Co.,  157  U.  S.  683,  39  L.  Ed.  858,  15  Sup.  Ct.  719,  where  excep- 
tions were  held  insufficient  because  of  failure  to  observe  this  rule;  Charles- 
ton Ice  Mfg.  Co.  V.  Joyce,  54  Fed.  333,  4  C.  C.  A.  368,  holding,  on  writ  of 
error,  specific  objections  to  the  admission  of  evidence  will  not  be  con- 
sidered when  general  indefinite  objection  made  thereto  at  trial  was  prop- 
erly overruled;  Harriman  v.  Sanger,  67  Me.  445,  objections  to  evidence 
should  be  specific,  not  general;  Brooks  v.  Dutcher,  24  Neb.  303,  38  N.  W. 
781,  holding  a  general  exception  to  ten  paragraphs  of  instructions,  that 
''defendant  excepts  to  each  and  every  one  of  the  above  instructions,"  is 
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iiisu£Scient  to  permit  an  examination  of  the  instructions;  to  same  effect 
in  PittsbuiK  etc.  Ry.  Co.  v.  Probst,  30  Ohio  St.  106;  Stockwell  v.  United 
States,  3  Cliff.  299,  Fed.  Cas.  13,466,  holding,  whenever  objections  to 
admissibility  of  evidence  are  special  and  not  apparent;  they  should  be 
specifically  stated. 

Exceptions  to  instructions  as  a  whole  may  be  overmled  if  any  one  of  in- 
structions be  correct,  no  matter  how  erroneous  others  may  be. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  406, 
applying  rule  on  general  exception  to  order  overruling  mass  of  exceptions 
to  report  of  referee ;  Hughes  v.  Heyman,  4  App.  D.  C.  461,  holding  excep- 
tion to  entire  paragraph  of  charge  containing  several  propositions,  some 
being  correct,  would  not  be  considered  on  appeal;  Birmingham  v.  Petti t, 
21  D.  C.  218,  holding  where  several  prayers  were  offered  as  whole,  some 
being  right  and  some  wrong,  court  could  reject  them  as  whole;  Mann 
Boudoir  Car  Co.  v.  Dupre,  54  Fed.  650,  21  L.  B.  A.  294,  4  C.  C.  A.  540, 
following  rule;  Beaver  v.  Taylor,  93  U.  S.  54,  23  L.  Ed.  798,  holding  ex- 
ception to  a  refusal  to  charge  the  entire  series  of  instructions  cannot  be 
maintained  where  one  proposition  was  unsound;  Indianapolis  etc.  Ry.  Co. 
V.  Horst,  93  U.  S.  295,  23  L.  Ed.  899,  and  United  States  v.  Hough,  103 
U.  S.  73,  26  L.  Ed.  306,  sustaining  action  of  trial  court  in  refusing  instruc- 
tions asked  in  aggregate,  where  one  proposition  was  erroneous;  Boogher 
v.  New  York  Life  Ins.  Co.,  103  U.  S.  98,  26  L.  Ed.  312,  following  rule; 
Moulor  Y.  American  Life  Ins.  Co.,  Ill  U.  S.  338,  28  L.  Ed.  448,  4  Sup.  Ct. 
467,  and  Bogk  v.  Gassert,  149  U.  S.  26,  37  L.  Ed.  636,  13  Sup.  Ct.  741, 
where  exception  was  taken  to  refusal  to  give  instructions  presented  as 
one  request,  some  of  instructions  being  proper;  Block  v.  Darling,  140 
U  S.  238,  85  L.  Ed.  478,  11  Sup.  Ct.  834,  an  exception  "to  all  and  each 
part  of  charge  and  instruction"  suggests  nothing  for  consideration  of 
court ;  Newport  News  etc.  Co.  v.  Pace,  158  U.  S.  37,  39  L.  Ed.  888,  15  Sup. 
Ct.  744,  and  Shelp  v.  United  States,  81  Fed.  700,  26  C.  C.  A.  570,  reaffirm- 
ing rule;  to  same  effect  in  Pittsburgh  etc.  Ry.  Co.  v.  Thompson,  82  Fed. 
728,  27  C.  C.  A.  333,  Murphy  v.  Lemay,  32  Ark.  224,  Ohio  etc.  Ry.  Co. 
V.  McCartney,  121  Ind.  387,  23  N.  E.  269,  and  Murray  v.  Murray,  6  Or. 
23;  Van  Gunden  v.  Virginia  Coal  etc.  Co.,  62  Fed.  841,  3  C.  C.  A.  294, 
arguendo. 

In  Virginia  County  Courts,  as  in  other  courts  of  general  Jurladiction,  every 
presumption,  not  inconsistent  with  the  record,  to  be  indulged  in  favor  of 
Jurisdiction. 

Approved  in  Ex  parte  Lange,  197  Fed.  771,  denying  application  for 
naturalization  where  declaration  of  intention  did  not  renounce  foreign 
allegiance;  Butterfield  v.  Miller,  195  Fed.  203,  115  C.  C.  A.  152,  holding 
recitals  on  record  of  jurisdictional  facts  presumed  true  and  only  over- 
come by  other  evidence  in  record;  Van  Wagenen  v.  Carpenter,  27  Colo. 
452,  61  Pac.  700^  holding  where  jurisdiction  was  obtained  by  attachment 
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of  nonresident's  property,  and  property  sold  under  execution,  sheriff's 
deed  is  sufficient  to  establish  purchaser's  title;  Cobe  v.  Guyer,  237  III. 
520,  86  N.  E.  1072,  holding  where  special  powers  were  exercised  according' 
to  course  of  common  law,  same  presumption  of  jurisdiction  attended  judg- 
ment as  in  exercise  of  general  powe)*s;  Pearson  v.  Breeden,  79  S.  C.  306^ 
60  S.  E.  707,  holding  where  judge  who  presided  at  term  of  court  after- 
ward filed  decree  in  cause,  it  was  presumed  there  was  bearing  according' 
to  law;  Chesapeake  etc.  R.  R.  Co.  v.  Washington  etc.  Ry.  Co.,  99  Va.  722, 
40  S.  E.  22,  holding  in  collateral  attack  on  condemnation  proceedings, 
before  County  Court,  it  is  not  necessary  to  validity  of  its  judgment  that 
it  should  appear  on  face  of  proceedings  how  defendant  was  notified; 
Applegate  v.  Lexington  Min.  Co.,  117  U.  S.  269,  29  L.  Ed.  896,  6  Sup.  Ct. 
748,  holding  it  will  be  presumed  that  court,  before  making  decree,  took 
care  to  see  that  its  order  for  constructive  service,  on  which  its  right  to 
make  decree  depended,  had  been  obeyed;  Huling  v.  Kaw  Valley  Ry.  Co., 
130  U.  S.  564,  32  L.  Ed.  1048,  9  Sup.  Ct.  605,  holding,  in  proceedings  under 
statute  for  condemnation  of  land,  notice  to  owner  by  publication  is  **dne 
process  of  law  * ' ;  McGregor  v.  Morrow,  40  Kan.  734,  21  Pac.  158,  the  pre- 
sumptions following  ordinary  judgments  of  courtis  of  general  jurisdiction 
follow  judgments  rendered  in  tax-sale  proceedings;  Ballard  v.  Thomas^ 
19  Gratt.  20,  22,  holding  the  Virginia  County  Court  a  court  of  general 
jurisdiction,  whose  proceedings  in  laying  the  tax  levy  cannot  be  ques- 
tioned in  collateral  proceedings;  Devaughn  v.  Devaughn,  19  Gratt.  563,. 
564,  holding  it  will  be  presumed,  in  proceeding  for  assignment  of  dower,, 
County  Court  had '  jurisdiction  and  proceeded   regularly;   Daily  v.   Doe^ 

3  Fed.  916,  arguendo;  Terry  v.  Wright,  9  Colo.  App.  15,  47  Pac.  907,  a 
court  of  general  jurisdiction  is  not  an  inferior  court,  because  an  appeal 
may  be  taken  from  its  decisions;  Shelton  v.  Jones,  26  Gratt.  896,  and 
Pennybacker  v.  Switzer,  75  Va.  685,  as  to  Virginia  County  Courts  being- 
courts  of  general  jurisdiction. 

Distinguished  in  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  273,  96  Ahl. 
Dec.  751,  where  it  was  shown  court  acted  without  jurisdiction. 

Judgments  of  Virginia  Ooimty  Courts,  as  well  as  all  other  couits  of  gen* 
eral  Jurisdiction,  caanot  be  questioned  collateraUy,  howerer  erroiieoiu»  wlier» 
court  has  Jurisdiction. 

Approved  in  Carr  v.  Judkins,  102  Me.  509,  67  Atl.  570,  holding  statute 
limiting  interest  on  loans  secured  by  personalty  was  prospective;  Fowler 
V.  Jenks,  90  Minn.  78,  95  N.  W.  889,  appointment  of  new  trustee  under 
Bankruptcy  Act,  §  44,  on  reopening  bankrupt  estate,  without  prior  action 
on  part  of  creditors,  is  not  invalid  on  collateral  attack;  Pratt  v.  Union 
Nat.  Bank,  79  N.  J.  L.  119,  75  Atl.  314,  holding  statute  limiting  time  to 
give  notice  to  bank  of  forged  check  as  condition  to  its  liability  for  pay- 
ment was  prospective ;  Casey  v.  Bingham,  37  Okl.  491,  132  Pac.  666,  hold- 
ing statute  declaring  void  deeds  by  Indian  allottees  made  prior  to  removal 
of  restrictions  on  alienation  was  not  retroactive;  Cooper  v.  Reynolds,  10 
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Wall.  316, 19  L.  Ed.  982,  Walker  ▼.  Sturbana,  38  Fed.  300,  Seelye  v.  Smith, 
85  Ala.  31,  4  South.  666,  MeCann  y.  Jean,  134  Ind.  524,  34  N.  E.  318,  and 
American  Emigrant  Co.  v.  Fuller,  83  Iowa,  605,  50  N.  W.  49,  every  act 
of  a  court  of  competent  jurisdiction  is  presumed  to  have  been  rightly 
done  until  the  contrary  appears;  Lancaster  v.  Wilson,  27  Gratt.  630,  Qnes- 
enberry  v.  Barbour,  31  Gratt.  500,  and  Pulaski  County  v.  Stuart,  28  Gratt. 
877,  applying  to  Virginia  County  Courts;  Jones  v.  Fox,  20  W.  Va.  379, 
arguendo. 

What  irregularities  and  defects  will  avoid  attachments.    Note,   79 
Am.  Dec.  164. 

Where  special  powers  conferred  on  court  of  general  Jurisdiction  are  to  be 
ezeicised  in  usual  form  of  common-law  or  chancery  proceedings,  same  pre- 
sumptions as  to  conclusiveness  of  Judgment  attach  as  in  cases  within  its  gen- 
eral powers;  otherwise  if  powers  are  to  be  exercised  in  a  special  and  summary 
manner.  In  this  case  proceedings,  under  Virginia  law,  to  redeem  land  from 
forfeiture  for  taxes,  held  conclusive  against  collateral  attack. 

Approved  in  Johnson  v.  Hunter,  127  Fed.  224,  upholding  Acts  Ark. 
1815,  p.  88,  No.  71,  relating  to  sale  of  lands  for  nonpayment  of  taxes  and 
proceedings  thereon;  Colfax  Bank  v.  Richardson,  34  Or.  531,  54  Pac.  363, 
75  Am.  St.  Rep.  674,  holding  judgment  in  rem  against  attached  property 
Qiot  subject  to  collateral  attack  because  record  does  not  affirmatively  show 
that  a  summons  was  issued  at  or  before  issuance  of  writ  of  attachment; 
Austin  V.  Minor,  107  Va.  105,  57  S.  E.  610,  and  Mackey  v.  Maxin,  63 
W.  Va.  16,  59  S.  E.  742,  but  both  holding  constructive  possession  insuffi- 
cient to  sustain  suit  to  remove  cloud  from  title;  TumbuU  v.  Mann,  99 
Va.  46,  37  S.  E.  289,  holding  commissioners'  deed  and  decree  of  court  of 
competent  jurisdiction  under  which  deed  was  made  cannot  be  collaterally 
attacked  for  errors  or  irregularities  in  cause  in  which  they  were  made; 
Hindman  v.  0  'Connor,  54  Ark.  642,  13  L.  E.  A.  498,  16  S.  W.  1057,  hold- 
ing power  to  remove  disabilities  from  minors  is  a  special  power,  and 
record  of  court  acting  for  this  purpose  must  show  it  had  jurisdiction; 
Morris  v.vDooley,  59  Ark.  487,  28  S.  W.  31,  holding  record  of  court,  where 
proceedings  were  had  for  the  adoption  of  a  child,  must  show  court  had 
jurisdiction;  dissenting  opinion  in  Haywood  v.  Collins,  60  111.  344,  majority 
holding,  in  attachment  proceedings,  the  facts  which  give  court  jurisdic- 
tion should  appear^of  record;  Eaton  v.  County  of  St.  Charles,  8  Mo.  App. 
185,  the  jurisdiction  of  County  Courts  being  limited,  and  their  powers 
under  the  swamp-land  act  being  in  derogation  of  common  law,  the  record 
must  show  facts  conferring  jurisdiction;  Werz  v.  Werz,  11  Mo.  App.  32, 
33,  34,  43,  holding  suits  for  divorce  do  not  come  within  rule  requiring 
records  of  courts  exercising  special  statutory  powers  to  show  every  fact 
necessary  to  jurisdiction;  Fore  v.  Hoke,  48  Mo.  App.  260,  holding  it  must 
affirmatively  appear  on  face  of  proceedings  for  condemnation  of  private 
property  that  aU  steps  preliminary  to  right  of  condemnation  were 
V— 6a 
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observed ;  Chafee  v.  Postal  Tel.  Cable  Co.,  36  S.  C.  380,  14  S.  E.  766,  hold- 
ing, where  State  conrt  acquires  jurisdiction  over  foreign  corporation  only 
in  mode  regulated  by  statute,  yet  if  corporation  appears  in  court,  all 
presumptions  of  jurisdiction  within  general  powers  of  court  would  imme- 
diately attach;  Holmes  v.  Buckner,  67  Tex.  109,  2  S.  W.  453,  Justices' 
Courts  exercise,  within  their  defined  limits,  general  jurisdiction,  and  their 
judgments  cannot  be  attacked  as  void  for  not  showing  all  facts  necessary 
to  jurisdiction;  Davis  v.  Pt.  Pleasant,  32  W.  Va.  294,  9  S.  E.  230,  holding 
it  unnecessary  to  validity  of  order  made  by  State  Circuit  Court,  approving 
change  of  corporate  limits  of  town,  that  order  should  show  on  its  face 
population  of  town;  Galpin  v.  Page,  18  Wall.  371,  21  L.  Ed.  964,  and 
Amy  V.  Amy,  12  Utah,  314,  324,  42  Pac.  1126,  1129,  where  presumptions 
as  to  jurisdiction  in  probate  courts  are  determined;  Mayer  v.  Adams,  27 
W.  Va.  252,  arguendo. 

Distinguished  in  Taylor  v.  Huntington,  34  Wash.  458,  75  Pac.  1105, 
judgment  of  court  of  general  jurisdiction  foreclbsing  tax  lien  cannot  be 
vacated  on  ground  that  affidavit  of  publication  did  not  show  holder  of 
delinquency  certificate  had  paid  all  accrued  taxes;  Washington  etc.  Ry. 
Co.  V.  Alexandria  etc.  Ry.  Co.,  19  Gratt.  611,  100  Am.  Dec.  723,  where 
records  on  their  face  displayed  want  of  jurisdiction. 

Where  a  court  has  obtained  Jurisdiction  of  a  cause,  all  ita  subsequent  pro- 
ceedings are  valid,  however  erroneous,  until  reversed  on  error  by  some  direct 
proceeding. 

Approved  in  Lathrop  v.  Levarn,  83  Vt.  4,  74  Atl.  332,  following  rule; 
National  Docks  Ry.  Co.  v.  Pennsylvania  R.  R.  Co.,  52  N.  J.  Eq.  61,  28 
Atl.  73,  where  decision  of  State  Circuit  Court  was  attacked  in  proceed- 
ings to  have  cause  removed  to  Federal  courts;  Ex  parte  Terrj',  128  U.  S. 
305,  32  L.  Ed.  409,  9  Sup.  Ct.  79,  13  Sawy.  464,  holding  party  held  under 
judgment  of  court  acting  without  jurisdiction  will  be  discharged  on  habeas 
corpus;  Hendrick  v.  Whittemore,  105  Mass.  28,  and  Keystone  Bridge  Co. 
V.  Summers,  13  W.  Va.  503,  arguendo. 

Distinguished  in  Fithian  v.  Monks,  43  Mo.  521,  where  qu^tion  pre- 
sented was  whether  jurisdiction  had  been  obtained. 

Statutes  are  prospective  unless  the  language  is  express  to  contrary;  bence 
Virginia  statute,  concerning  return  of  lands  delinquent  for  taxes,  has  no  ap- 
plication to  delinquencies  prior  to  its  enactment. 

Approved  in  Board  of  Commrs.  v.  Travelers'  Ins.  Co.,  128  Fed.  821, 
63  C.  C.  A.  467,  holding  Const.  N.  C.  1868,  art.  2,  §  14,  requiring  acU 
creating  or  authorizing  public  debts  to  be  passed  in  specific  manner  did 
not  render  invalid  county  bonds  issued  thereafter  under  act  previously 
passed  without  such  specified  formalities;  Dodge  v.  Nevada  Nat.  Bank, 
109  Fed.  731,  48  C.  C.  A.  626,  holding  amendment  of  1889  to  Colo.  Pol. 
Code,  §  3608,  providing  for  taxation  of  national  bank  shares,  which  went 
into  effect  March  14,  1899,  did  not  authorize  assessment  of  such  shares 
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for  fifical  year  beginning  in  1899;  Collins  v.  Sherwood,  50  W.  Va.  146, 
40  S.  E.  608,  holding  curative  provisions  of  Code,  c.  31,  §  25,  not  being 
retroactive  only  apply  to  tax  sales  made  after  its  passage;  Sohn  v.  Water- 
son,  17  Wall.  599,  21  L.  Ed.  738,  and  Gillette  v.  Hibbard,  3  Mont.  417, 
where  statute  of  limitations  was  under  consideration;  Twenty  Per  Cent 
Cases,  20  Wall.  187,  22  L.  Ed.  341,  holding  act  repealing  acts  granting 
extra  pay  to  clerks  in  civil  service  has  not  retroactive  effect;  Chew  Heong 
v.  United  States,  112  U.  S.  559,  28  L.  Ed.  778,  5  Sup.  Ct.  266,  construing 
Chinese  restriction  act;  The  Circassian,  11  Blatchf.  481,  Fed.  Cas.  2720a, 
holding  admiralty  rule  of  1872  had  no  retroactive  effect;  Ellis  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  19  Blatchf.  387,  8  Fed.  85,  construing  Vir- 
ginia remedial  statute;  In  re  Perkins,  6  Biss.  187,  Fed.  Cas.  10,983,  and 
Brooke  v.  McCraken,  4  Fed.  Cas.  229,  both  holding  statute  affecting 
procedure  in  bankruptcy  does  not  apply  to  cause  begun  before  its  enact- 
ment; Tinker  v.  Van  Dyke,  1  Flipp.  524,  Fed.  Cas.  14,058,  in  re  Mont- 
gomery, 17  Fed.  Cas.  625,  and  Grey  v.  Thomas,  11  Fed.  Cas.  2,  applying 
rule  to  repeal  of  law  affecting  vested  rights;  McClellan  v.  Pyeatt,  66  Fed. 
846,  14  C.  C.  A.  140,  holding  act  which  put  in  force  the  statute  of  frauds 
in  the  Indian  Territory  has  no  retrospective  effect;  Northwestern  etc. 
Ins.  Co.  v.  Seaman,  80  Fed.  359,  act  providing  no  Federal  judge  shall 
^* hereafter*'  appoint  to  office  in  the  courts  a  person  related  to  him  within 
certain  degrees  has  no  application  to  an  appointment  already  made; 
Westinghouse  Air-Brake  Co.  v.  Great  Northern  Ry.  Co.,  88  Fed.  262,  31 
C.  C.  A.  525,  appl3ring  rule  to  statute  defining  jurisdiction  of  Federal 
courts  in  patent  suit;  Lawrence  v.  Louisville,  96  Ky.  599,  49  Am.  St.  Rep. 
Sll,  27  L.  R.  A.  561,  29  S.  W.  451,  statute  extending  period  of  time 
which  will  bar  an  action;  Ex  parte  Deake,  80  Me.  55,  12  Atl.  792,  holding 
a  pending  case  not  affected  by  statute  affecting  statute  of/ limitations ; 
Potter  V.  Rio  Arriba  Land  etc.  Co.,  4  N.  M.  326  (662),  17  Pac.  613,  614, 
holding  an  act  restricting  the  ownership  of  land  in  territories  to  American, 
citizens  cannot  affect  the  right  of  an  alien  corporation  to  perfect  its 
title,  which  was  partially  acquired  prior  to  passage  of  act;  dissenting 
opinion  in  People  v.  Supervisors,  65  N.  Y.  305,  309,  the  majority  holding 
an  act  relating  to  the  correction  of  erroneous  assessments  applies  as  well 
to  assessments  made  before  its  passage  as  those  subsequent;  dissenting 
opinion  in  Kennebec  etc.  Ry.  Co.  v.  Portland  etc.  Ry.  Co.,  59  Me.  61, 
arguendo. 

Distinguished  in  Southern  Wire  Co.  v.  St.  Louis  Bridge  Co.,  38  Mo. 
App.  198,  and  Fitzgerald  v.  Fitzgerald  Co.,  41  Neb.  462,  59  N.  W.  862,  con- 
struing interstate  commerce  act. 

^ectment,  under  Virginia  law,  may  be  broaght  against  persons  claiming 
title  or  interests  in  property,  altbougb  not  in  possession. 

Approved  in  Heinmiller  v.  Hatheway,  60  Mich.  396,  27  N.  W.  560,  where, 
under  circumstances,  ejectment  was  maintained,  although  defendant  was 
not  in  actual  possession;  Stearns  v.  Harman,  80  Va.  56,  and  relief  should 
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not  be  sought  in  equity ;  Moore  v.  McNutt,  41  W.  Va.  699,  24  S.  E.  683, 
quaere,  can  person  in  possession  maintain  ejectment  against  one  who 
exercises  acts  of  ownership,  or  claims  title  to  land  in  controversy;  Postle> 
waite  V.  Wise,  17  W.  Va.  14,  holding  it  unnecessary  for  plaintiff  to  allege 
that  defendant  is  unlawfully  withholding  possession;  Beckwith  v.  Thomp- 
son, 18  W.  Va.  135,  arguendo. 

Distinguished  in  Ozark  Land  Co.  v.  Leonard,  20  Fed.  882,  holding  under 
Arkansas  law  to  maintain  ejectment  defendant  must  be  in  possession. 

Possession  without  title  or  claim  of  title  is  snbseryient  to  paramount  title» 
not  adverse  to  It. 

Approved  in  Bond  v.  O'Gara,  177  Mass.  143,  68  N.  E.  276,  holding  one  in 
possession  under  license  does  not  hold  adversely,  where  land  is  conveyed 
and  he  continues  in  possession;  St.  Joseph  v.  Seel,  122  Mich.  76,  80  N.  W. 
989,  holding  possession  of  one  entering  under  license  does  not  begin  to 
be  adverse  until  he  notifies  owner  of  hostile  claim;  Holtzman  v.  Douglas, 
168  U.  S.  283,  42  L.  Ed.  468,  18  Sup.  Ct.  67,  where  the  possession  of  one 
holding  under  another  .claiming  title  by  purchase  at  a  tax  sale  was  held 
to  be  the  possession  of  the  latter;  Buckley  v.  Taggart,  62  Ind.  238,  where 
possession  was  that  of  trespasser;  Meier  v.  Meier,  105  Mo.  431,  16  S.  W. 
228,  fact  that  person  in  possession  of  land  rents  part  of  it  in  his  own 
name  is  not  inconsistent  with  permissive  possession,  especially  where  it  ap- 
pears owner  of  legal  title  had  no  knowledge  of  such  acts;  Peter  v.  Ste- 
phens, 11  Mont.  121,  28  Am.  St.  Rep.  450,  27  Pac.  404,  construing  section  of 
Montana  Code  relative  to  adverse  possession;  Smith  v.  Hitchcock,  38  Neb. 
109,  56  N.  W.  793,  possession  under  permission  of  owner  cannot  be  consid- 
ered as  adverse;  Yeager  v.  Woodruff,  17  Utah,  369,  53  Pac.  1046,  holding* 
licensee  of  way  obtains  no  property  rights  in  land  of  licensor;  Dhein  v. 
Beuscher,  83  Wis.  327,  53  N.  W.  554,  Altschul  v.  O'Neill,  35  Or.  202,  58 
Pac.  96,  and  Ayers  v.  Reidel,  84  Wis.  283,  54  N.  W.  590,  reaffirming  rule, 
and  holding  possession,  to  be  adverse,  must  be  with  hostile  intent. 

Distinguished  in  Probst  v.  Presbyterian  Church,  129  U.  S.  191,  32  L.  Ed. 
645,  9  Sup.  Ct.  265,  and  Dibble  v.  Billingham  Bay  Land  Co.,  163  U.  S. 
72,  41  L.  Ed.  75,  16  Sup.  Ct.  942,  where  possession  was  under  claim  of  right 
of  title. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  R.  A.  (N.  8.)  1208,  1211,  1227. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Dickel  v.  Smith,  38  W.  Va. 
644. 

2  Wall.  360-366,  17  L.  Ed.  878,  THE  SIiAVEBS  (KATE). 

Vessel  bound  for  coast  of  Africa  under  audi  circumstances  as  to  raise  a 
strong  presumption  she  is  engaged  in  slave  trade  must  explain 'these  drcum- 
stancee  or  be  declared  forfeited. 

Approved  in  United  States  v.  The  Mary  N.  Hogan,  18  Fed.  634,  535, 
where  a  vessel  was  condemned  on  circumstantial  evidence  tending  to  show 
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that  she  was  about  to  engage  in  an  expedition  in  violation  of  neutrality 
laws;  United  States  v.  Quantity  of  Tobacco,  6  Ben.  89,  Fed.  Gas.  16,106, 
from  a  n^lect  to  obey  the  laws,  an  intent  to  evade  them  will  be  presumed. 

Miscellaneous.  Cited  in  Four  Packages  v.  United  States,  97  U.  S.  412, 
24  L.  Bd.  1032;  Smith  v.  Montoya,  3  N.  M.  8,  1  Pac.  178;  The  Meteor,  17 
Fed.  Cas.  180. 

2  Wall.  36^-375,  17  L.  Ed.  906,  THE  SLAVERS  (SARAH). 

Circumstances  respecting  ship  bound  for  African  coast  reTlewed,  and  held 
to  Justify  her  condeDanatlon  as  slaver. 

Approved  in  the  Meteor,  17  Fed.  Cas.  180,  arguendo;  United  States  v. 
Quantity  of  Tobacco,  6  Ben.  89,  Fed.  Cas.  16,106,  from  neglect  to  obey 
laWs  intent  to  evade  them  presumed;  Jacksonville  etc.  Ry.  Co.  v.  Penin- 
sular Land  Co.,  27  Fla.  123,  17  L.  B.  A.  57,  9  South.  680,  as  to  jury  having 
-power  to  determine  .weight  of  evidence. 

2  WaU.  375-^83,  17  K  Ed.  009,  THE  SLAVEBS  (WEATHEBGAaE) . 
Not  cited. 

2  WaU.  38&-403»  17  L.  Ed.  911,  THE  SLAVEBS  (BEINBEEB). 

In  prosecution  for  violation  of  acts  prohibiting  slave  trade,  a  condemna- 
tion may  be  had  on  circumstantial  evidence  only. 

Approved  in  United  States  v.  The  Mary  N.  Hogan,  18  Fed.  534,  535, 
where  vessel  was  condemned  for  engaging  in  acts  prohibited  by  neutrality 
laws. 

Where  custom-house  officer  by  order  of  district  attorney  takes  possession 
of  a  vessel  for  violation  of  slave  trade  acts,  this  gives  Federal  courts  Jurisdic- 
tion which  cannot  be  divested  by  subsequent  proceedings  in  State  courts. 

Approved  in  The  Ferry-Boats  Roslyn  and  Midland,  9  Ben.  133,  139,  Fed. 
Cas.  12,068,  where  the  question  of  conflict  of  jurisdiction  between  Federal 
and  State  courts  in  admiralty  causes  is  discussed  at  length ;  also  Two  Hun- 
dred and  Fifty  Tons  of  Salt,  5  Fed.  219,  where  goods  were  attached  by 
process  issuing  from  United  States  District  Court,  while  they  were  in 
possession  of  collector  of  customs. 

Libels  in  rem  may  be  prosecuted  in  any  district  of  the  United  States  where 
the  property  is  f oimd. 

Approved  in  The  Ma^e  Hammond,  9  Wall.  457,  19  L.  Ed.  780,  where 
the  whole  ground  of  libel  was  matter  which  occurred  abroad;  The  Belfast, 
7  Wall.  643, 19  L.  Ed.  272,  holding  State  courts  have  no  authority  to  enforce 
a  maritime  lien  by  a  proceeding  in  rem  as  practiced  in  United  States 
District  Courts;  The  Meteor,  17  Fed.  Cas.  180,  in  general  discussion  as  to 
jurisdiction  of  admiralty  court;  Jervey  v.  The  Carolina,  66  Fed.  1016,  an 
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illegal  seizure  of  a  vessel  while  lying  at  the  dock  is  a  maritime  tort,  giving 
District  Court  jurisdiction  in  admiralty  of  a  libel  to  recover  her. 

When  forfeiture  of  property  under  statute  takes  effect.    Note,  7  Ann. 
Gas.  899,  900. 

Oircumstances  altogether  inconcliuiive,  If  separately  considered  may,  by 
their  number  and  Joint  operation,  especially  where  corroborated  by  moral  co- 
incidences, be  insui&cient  to  constitute  conclusive  proof. 

Approved  in  Sorenson  v.  United  States,  168  Fed.  804,  94  C.  C.  A.  181, 
upholding  conviction  for  burgflary  on  circumstantial  evidence ;  White  v. 
Slama,  89  Neb.  70,  Ann.  Gas.  1912G,  518,  130  N.  W.  980,  holding  an  ouster 
proceeding,  circumstantial  evidence  competent  to  prove  candidate  received 
benefit  of  illegal  votes. 

Miscellaneous.  Erroneously  cited  in  Bucki  &  Son  Lumber  Co.  v.  At- 
lantic L.  Co.,  93  Fed.  766,  35  C.  C.  A.  590.    - 

2  Wall.  403,  17  L.  Ed.  876,  ALBANY  BBIDGE  CASE. 

Supreme  Court,  being  equally  divided  in  opinion,  of  necessity  affirmed 
decision  below. 

Approved  in  the  following  as  to  when  a  bridge  over  a  navigable  stream 
will  be  regarded  as  an  interference  with  commerce ;  Silliman  v.  Troy  Bridge 
Co.,  11  Blatchf.  288,  Fed.  Cas.  12,853,  Miller  vi  New  York,  13  Blatchf.  476, 
Fed.  Cas.  9585,  Ormerod  v.  New  York,  21  Blatchf.  108,  13  Fed.  372,  Eaaton 
V.  New  York,  8  Fed.  Cas.  274,  Texarkana  etc.  Ry.  Co.  v.  Parsons,  74  Fed. 
411,  20  C.  C.  A.  481,  and  Blanchard  v.  Western  Union  Tel.  Co.,  60  N.  Y. 
514. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  69  L.  B.  A.  92. 

2  WaU.  404^23,  17  L.  Ed.  915,  MBS.  ALEXANDEB'S  COTTON. 

All  people  of  each  State  or  district  in  insurrection  against  United  States 
must  be  regarded  as  enemies,  notwithstanding  proof  to  the  cimtrary  in  the  case 
of  particular  individuals,  until  by  action  of  legislature  and  ezecntive,  or  other- 
wise, that  relation  is  changed. 

Approved  in  White  v.  Red  Chief,  1  Woods,  41,  Fed.  Cas.  17,556,  holding 
the  residence  of  the  owner  of  a  steamer  at  time  of  her  capture  determines 
his  political  status;  Planters'  Bank  v.  St.  John,  1  Woods,  591,  Fed.  Cas. 
11,208,  and  Bank  of  New  Orleans  v.  Matthews,  49  N.  Y.  15,  holding  part- 
nership dissolved  by  reason  of  members  of  firm  becoming  enemies  throu<rh 
residence,  one  residing  within  Federal  lines,  the  others  within  insurgent 
territory;  Kanawha  Coal  Co.  v.  Kanawha  &  Ohio  Coal  Co.,  7  Blatchf.  409, 
Fed.  Cas.  7606,  holding  a  sale  under  a  deed  of  trust  void,  where  grantor 
at  time  of  making  was  residing  within  Confederate  lines,  the  creditor  and 
grantee  being  domiciled  within  Federal;  Brown  v.  Hiatt,  1  Dill.  381,  384, 
Fed.  Cas.  2011,  holding  statute  of  limitation  suspended  as  to  debts  owed 
by  one  belligerent  to  another  during  period  of  war;  Rice  v.  Shook,  27  Ark. 
138,  11  Am.  R^.  783,  holding  void  note  given  by  citizen  of  Arkansas,  who 


919  MRS.  ALEXANDER'S  COTTON.  2  Wall.  404-423 

was  aiding  the  rebellion,  to  citizen  of  Minnesota;  Mayer  ▼.  Reed,  37  Qa. 
488,  holding  dnring  continuance  of  hostilities  between  the  Confederate 
States  and  the  United  States,  interest  did  not  run  on  a  claim  in  favor 
of  a  citizen  of  Pennsylvania,  resident  there,  against  a  citizen  of  Georgia, 
resident  in  that  State ;  Perkins  v.  Rogers,  35  Ind.  153,  160,  9  Am.  Rep.  662, 
668,  holding  inhabitant  of  State  of  Louisiana  could  not  during  period  of 
Civil  War  maintain  a  suit  against  a  citizen  of  the  State  of  Indiana  in  any 
courts  of  the  United  States;  De  Jamett  ▼.  De  Giverville,  56  Mo.  444,  the 
lelationa  existing  between  belligerents  during  the  Civil  War  did  not  prevent 
loyal  citizens  from  bringing  suit  in  Federal  courts  against  a  party  who  had 
voluntarily  joined  the  insurgents;  Sanderson  v.  Morgan,  39  N.  T.  231,  an 
enemy  adhering  to  organized  force  at  war  with  United  States  cannot  main- 
tain civil  action  in  State  courts ;  Woods  v.  Wilder,  43  N.  Y.  168,  3  Am.  Bep. 
686,  holding  a  bill  of  exchange  drawn  in  August,  1861,  by  a  citizen  of 
Georgia  on  a  firm  in  New  York,  is  an  illegal  contract ;  Broadway  v.  Rhem, 
71  N.  C.  199,  holding  inhabitant  of  one  belligerent  country  cannot  maintain 
an  action  against  a  soldier  of  the  hostile  belligerent  for  trespass  to  prox)erty 
of  the  former,  done  by  soldier  in  course  of  his  military  duty ;  Cummings  v. 
Diggs,  1  Heisk.  72,  73,  holding  seizure  by  Confederate  officer  of  arms  which 
could  be  made  available  for  purpose  of  war  was  justifiable  under  belligerent 
rights  of  Confederate  States;  Newton  v.  Bushong,  22  Gratt.  638,  12  Am. 
Bep.  560,  holding  an  executor  not  responsible  for  money  collected  during 
the  war  belonging  to  a  citizen  in  Indiana  and  confiscated  by  Confederate 
government;  Haymond  v.  Camden,  22  W.  Va.  197,  holding  citizen  of  the 
north  who  goes  south  and  remains  there  during  the  Civil  War  cannot  be 
sued  in  the  Federal  courts  during  his  absence;  Coppell  v.  Hall,  7  Wall. 
554,  19  L.  Ed.  247,  Coolidge  v.  Guthrie,  1  Flipp.  99,  Fed.  Cas.  3185,  and 
Mitchell  V.  United  States,  21  Wall  351,  22  L.  Ed.  587,  as  authority  for 
statement  that  the  Civil  War  was  conducted  as  if  it  had  been  a  public  one 
with  a  foreign  enemy;  New  Orleans  v.  New  York  Mail  Steamship  Co.,  20 
Wall.  394,  22  L.  Ed.  358,  holding  the  government  of  the  United  States  had 
the  same  rights  in  ten*itory  taken  from  the  insurrectionists  during  the 
Civil  War  that  it  would  hAve  in  territory  taken  from  a  foreign  enemy; 
Hamilton  v.  Dillin,  21  Wall.  96,  22  L.  Ed.  538,  holding  the  Civil  War 
affected  the  status  of  the  entire  territory  of  the  States  declared  to  be  in 
insurrection;  Elgee  v.  Lovell,  1  Woolw.  121,  Fed.  Cas.  4344,  Caldwell  v. 
Southern  Exp.  Co.,  1  Flipp.  90,  Fed.  Cas.  2303,  United  States  v.  One  Thou- 
sand Bales  of  Cotton,  27  Fed.  Cas.  328,  and  Gholson  v.  Blackman,  4  Cold. 
595,  arguendo;  Watson  v.  Stone,  40  Ala.  469,  91  Am.  Dec.  490,  holding 
legislative  acts  of  State  of  Alabama  while  that  State  was  a  member  of 
Confederacy  were  binding  upon  its  citizens,  and  will  protect  those  who 
acte^  in  conformity  to  them;  dissenting  opinion  in  Latham  v.  Clark,  25 
Ark.  603,  majority  holding  the  Confederacy  was  not  a  government  de  facto ; 
Durden  v.  Smith,  44  Miss.  553,  and  Shacklett  v.  Polk,  51  Miss.  391,  the 
inhabitants  of  respective  belligerent  States  cannot  carry  on  any  business 
with  each  other;  Philips  v.  Hatch,  1  Dill.  576,  Fed.  Cas.  11,094,  Hill  v. 
Baker,  32  Iowa,  310,  7  Am.  Rep.  196,  Hill  v.  Boylaud,  40  Miss.  629,  Mut. 
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Ina.  Co.  ▼.  Hillyard,  37  N.  J.  L.  489,  Hubbard  v..  Express  Co.,  10  R.  I.  252, 
Bilgeny  v.  Branch,  19  Gratt.  406,  100  Am.  Dec.  686,  and  Small  v.  Dumpkin, 
28  Gratt.  835,  all  holding  that  the  rules  of  international  law  apply  to 
transactions  between  citizens  of  the  opposing  belligerents  in  the  Civil  War. 
Distinguished  in  The  Peterhoff,  5  Wall.  60,  18  L.  Ed.  672,  and  Zacharie 
y.  Godfrey,  .50  111.  192,  99  Ajn.  Dec.  507,  rale  does  not  apply  to  persons 
who  have  escaped  from  those  States  and  have  subsequently  resided  in  loyal 
States;  dissenting  opinion  in  Rice  v.  Shook,  27  Ark.  139,  majority  holding 
void  note  given  by  citizen  of  Arkansas,  who  was  aiding  rebellion,  to  citizen 
of  Minnesota;  Smith  v.  Gaines,  38  N.  J.  Eq.  67,  where  a  devise  of  land 
situated  in  New  Jersey  made  in  1864  by  a  resident  of  North  Carolina  to 
another  resident  of  that  State  was  held  valid. 

Belligerent  rights.    Note,  91  Am.  Dec.  280. 

Property  of  enemies  of  the  United  States  dnrlne  the  OItU  War  was  liable 
to  capture  and  confiscation;  therefore  cotton  owned  by  a  resident  in  a  district 
in  insnxrectiom  against  the  United  States  was  properly  seised  and  confiscated. 

Approved  in  Wellman  x.  Wickerman,  44  Mo.  486,  holding  purchaser  of 
horse  seized  and  condemned  by  military  authority  receives  good  title;  Ker- 
shaw V.  Kelsey,  100  Mass.  570,  576,  97  Am.  Dec.  183,  188,  1  Am.  Bep.  155, 
where  cases  relating  to  rights  of  belligerents  are  reviewed. 

Distinguished  in  Taylor  v.  Jenkins,  24  Ark.  340,  88  Am.  Dec.  776,  where 
property  seized  was  owned  by  one  permanently  residing  within  Union  lines. 

During  the  Civil  War,  cotton,  although  private  property,  was,  because  of 
its  peculiar  value  to  the  Insurgents,  exempt  f^om  rule  of  intematicmal  law  con- 
demning seizure  of  property  of  private  persons  not  engaged  in  actual  hos- 
tilities. 

Approved  in  Haycraft  v.  United  States,  22  Wall.  93,  22  L.  Ed.  741, 
holding  further  as  to  right  of  owner  of  cotton  seized  and  sold  to  recover 
the  proceeds  of  sale  at  close  of  war;  Lamar  v.  Browne,  92  U.  S.  194,  23 
L.  Ed.  658,  where  cotton  was  seized  after  actual  hostiliticis  had  ceased; 
Young  V.  United  States,  97  U.  S.  58,  59,  24  L.  Ed.  997,  where  cotton  seized 
belonged  to  a  British  subject.  Cited,  arguendo,  in  United  States  v.  Padel- 
ford,  9  Wall.  540,  19  L.  Ed.  791,  holding  rights  of  possession  in  private 
property  are  not  disturbed  by  mere  capture  of  district  in  which  located; 
Ford  V.  Surget,  97  U.  S.  605,  615,  24  L.  Ed.  1021,  1066  (affirming  46  Miss. 
150,  152),  and  Stafford  v.  Mercer,  42  Ga.  561,  holding  where  cotton  was 
burned  by  Confederate  soldier  by  order  of  his  superior,  he  is  exempt  from 
liability  to  an  owner  who  was  a  voluntary  resident  within  lines  of  insur- 
rection ;  Austin  v.  United  States,  155  U.  S.  427,  39  L.  Ed.  210,  15  Sup.  Ct. 
171,  Hamilton  v.  Kennedy,  3  Baxt.  482,  both  arguendo;  Hedges  v.  Price, 
2  W.  Va.  231,  94  Am.  Dec.  616,  where  it  was  held  a  Confederate  soldier 
is  liable  for  acts  of  trespass  committed  by  him  under  authority  of  Con- 
federate government* 
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Distinguished  in  McLaughlin  v.  Green,  50  Miss.  461,  and  Eastern  Asylum 
V.  Garrett,  27  Gratt.  168,  172,  where  private  property  destroyed  was  not 
of  peculiar  value  to  enemy  nor  was  it  destroyed  of  military  necessity. 

Liability  of  soldiers  for  destruction  of  property  during  war.     Note, 
87  Am.  Dec.  609. 

Civil  liability  of  military  officer  to  citizen  for  acts  done  by  officer. 
Note,  89  Am.  Dec.  615. 

Continuance  of  constitutional  guaranties  during  war  or  insurrection. 
Note,  45  L.  B.  A.  (N.  S.)  1000. 

PrlTate  property  captured  on  land  by  naval  forces  cannot  be  considered  as 
maritime  ptUe;  tberefore  cotton  captured  by  naval  forces  operating  on  land 
cannot  be  condemned  aa  prize. 

Distinguished  in  The  Manila  Prize  Cases,  188  U.  S.  274,  47  L.  Ed.  478, 
23  Sup.  Ct.  423,  holding  naval  stores  captured  on  land  by  naval  force  aa 
result  of  naval  battle  are  subject  to  condenmation  as  prize. 

Under  act  of  March  12,  1863,  the  owners  of  confiscated  property,  on  mak- 
ing satisfactory  proof  of  loyalty  In  the  Court  of  Claims,  were  entitled  to  liave 
the  net  proceeds  of  their  confiscated  property  returned. 

Approved  in  NeeFs  Exr.  v.  Noland's  Heirs,  166  Ky.  468,  179  S.  W.  436, 
holding  title  of  citizen  not  divested  by  seizure  of  cotton  by  military-iorces, 
and  owner  was  properly  restored  thereto;  Powell  v.  Boon,  43  Ala.  485, 
holding  the  constitutional  rights  and  status  of  loyal  citizens  were  not  lost 
by  residence  in  the  disturbed  district,  but  merely  suspended;  Briggs  v. 
United  States,  143  U.  S.  357,  86  L.  Ed.  185,  12  Sup.  Ct.  395,  in  discussion 
of  reasons  which  led  to  passage  of  captured  and  abandoned  property  act; 
Reynolds  v.  State,  64  N.  C.  462,  arguendo. 

Miscellaneous.  Cited  in  United  States  v.  Weed,  5  Wall.  71,  18  L.  Ed. 
584,  as  to  form  of  decree  in  Supreme  Court  where  cause  was  prosecuted  as 
prize  in  lower  court,  but  facts  show  a  case  of  forfeiture  under  statute; 
The  Ouachita  Cotton,  6  Wall.  532,  18  L.  Ed.  989,  and  The  Ambrose  Light, 
25  Fed.  446,  not  in  point;  Scheible  v.  Bacho,  41  Ala.  433,  as  justifying 
conclusion  that  State  governments  of  the  Confederate  States  were  de  facto 
governments;  Statham  v.  New  York  Life  Ins.  Co.,  45  Miss.  594,  7  Am.  Rep. 
789,  erroneously ;  Withenbury  v.  United  States,  5  Wall.  821, 18  L.  Ed.  613» 
discussing  character  of  appeal  in  principal  case. 

2  Wall.  428-440,  17  L.  Ed.  842,  TOBEY  ▼.  LEONARDS. 

If  complainant's  allegations  be  denied,  he  must  support  them  by  two  or 
more  witnesses,  or  by  testimony  of  one  witness  and  corroborative  drcamstances, 
or  he  is  not  entitled  to  relief. 

Approved  in  Seeley  v.  Reed,  11  Sawy.  205,  25  Fed.  364,  holding  the 
answer  of  defendant  under  oath,  in  so  far  as  responsive  to  bill,  is  taken 
as  true  unless  contrary  be  shown  as  stated  in  rule ;  to  same  effect,  Hay  ward 
V.  Eliot  Nat.  Bank,  4  Cliff.  297,  Fed.  Cas.  6273,  Walker  v.  Derby,  5  Biss. 
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142,  Fed.  Cas.  17,068,  and  Hill  v.  Ryan  Grocery  Co.,  78  Fed.  25,  23  C.  C.  A. 
624. 

2  Wall.  440-444,  17  L.  Ed.  860,  MILWAX7KEE  ETC.  B.  &.  CO.  ▼.  BOXTTTEB. 

Order  of  lower  court  pnrsuant  to  mandate  from  Snpreme  Court,  ascertain- 
ing Interest  due  on  a  mortgage  f oredosed,  and  directing  iwyment  within  a 
year.  Is  Itself  final  and  appealable. 

Approved  in  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1085, 
20  Sap.  Ct.  905,  holding  under  mandate  to  enter  decree  in  conformity  to 
opinion,  lower  court  may  determine  question  of  recoupment  of  damages 
in  collision  when  decree  on  appeal  provides  for  division  of  damages  be- 
tween vessels  at  fault;  Thomson  v.  Dean,  7  Wall.  346,  19  L.  Ed.  95,  as  to 
what  constitutes  a  final  decree;  City  Bank  v.  Hunter,  152 -U.  S.  515,  38 
L.  Ed.  686,  14  Sup.  Ct.  675,  holding  compliance  with  a  mandate  of  the 
Supreme  Qourt  may  be  enforced  by  mandamus;  Symmes  v.  Union  Trust 
Co.,  60  Fed.  853,  arguendo. 

Miscellaneous.  Cited  in  Hilliard  v.  Sterlingworth  Ry.  Supply  Co.,  221 
Pa..  506,  70  Atl.  821,  to  point  that  appointment  of  receiver  rested  in  discre- 
tion of  court  and  was  not  revisable  on  appeal;  Barnes  v.  Chicago  etc.  Ry. 
Co.,  122  U.  S.  17^  30  L.  Ed.  1133,  7  Sup.  Ct.  1052. 

2  WalL  444-449,  17  L.  Ed.  848,  UNITED  STATES  v.  BILLINa. 

Decrees  of  District  Court  for  California  confirming  land  sureys  made 
imder  acts  of  Congress  are  final,  both  as  to  questions  of  title  and  to  boundaries, 
and,  if  erroneous,  remedy  is  by  appeal. 

Approved  in  United  States  v.  Southern  Pac.  R.  Co.,  14  Sawy.  640,  45 
Fed.  610,  following  rule;  United  States  v.  Hancock,  133  U.  S.  196,  33 
L.  Ed.  60S,  10  Sup.  Ct.  265  (affirming  12  Sawy.  383,  30  Fed.  852),  holding 
decrees  in  equity  relating  to  public  lands  become  conclusive  where  they 
become  Unal  by  stipulation  of  the  United  States  and  the  withdrawal  of 
appeal  therefrom. 

Miscellaneous.  Erroneously  cited  in  Georgia  Southern  Ry.  Co.  v.  Bige- 
low,  68  Ga.  224. 

2  WaU.  460-474,  17  L.  Ed.  806,  PACIFIC  ICAIL  STEAMSHIP  CO.  ▼.  JOLIFFB. 
Quasi-contract  to  pay  half  pilotage  arises  between  pilot  who  first  tenders 
his  services  and  master  who  declines  them. 

Approved  in  The  Queen,  206  Fed.  154,  156,  157,  124  C.  C.  A.  214,  hold- 
ing claim  for  unaccepted  services  on  tender  as  pilot  was  lien  on  vessel 
enforceable  in  proceeding  in  rem  in  admiralty;  Reber  v.  Ellis  Bros.,  185 
Fed.  315,  holding  obligation  of  creditor  of  bankrupt  to  restore  to  trustee 
goods  transferred  to  him  was  quasi  contract;  Seaboard  Air  Line  Ry.  Co. 
V.  Railroad  Commission,  155  Fed.  804,  holding  where  foreign  corporation 
had  made  large  investments  in  State  under  conditions  fixed  by  State, 
State  could  not  thereafter  arbitrarily  destroy  its  right  to  do  domestic 


923        PACTPIC  MAIL  STEAMSHIP  CO.  v.  JOLIFFE.    2  Wall.  460-474 

* 

business;  In  re  United  Button  Co.,  140  Fed.  502,  claim  for  unliquidated 
damages  resulting  from  injury  to  property  not  reduced  to  judgment  can- 
not be'  liquidated  under  Bankruptcy  Act,  §  63b;  Post  v.  Burger,  216 
N.  Y.  544,  Ann.  Gas.  1916B,  158,  111  N.  E.  362,  10  N.  C.  C.  A.  889, 
holding  provisions  of  Workmen's  Compensation  Law  became  part  of 
contract  of  employment,  so  that  employee^  working  outside  of  State 
was  entitled  to  benefit;  Harty  Bros.  etc.  Co.  v.  Polakow,  237  111.  665, 
86  N.  E.  1087,  holding  under  mechanic's  lien  law,  owner  was  under  quasi- 
contract  to  pay  subcontractor  his  pro  rata  share  of  amount  due  contractor ; 
Chudnovski  v.  Eckels,  232  111.  319,  83  N.  E.  848,  holding  contract  between 
carrier  and  passenger  implied  from  receiving  passenger  to  carry  for  hire; 
Ex  parte  McNiel,  13  Wall.  242,  20  L.  Ed.  626  (affirming,  6  Ben.  76,  Fed. 
Cas.  966),  holding  sum  of  money  given  by  statute  as  half  pilotage  is  not 
a  '' penalty,"  and  cases  arising  quasi  ex  contractu,  pertaining  to  naviga- 
tion, are  cases  in  admiralty;  The  Francisco  Garguilo,  14  Fed.  496,  as  to 
what  constitutes  tender  of  services  on  part  of  pilot;  Holmes  v.  Oregon 
etc.  Ry.  Co.,  6  Sawy.  272^  5  Fed.  84,  where  court  holds  a  right  given  by 
State  statute  may  be  enforced  in  national  courts;  Neil  v.  Wilion,  14  Or. 
413.  12  Pac.  811,  holding  pilot  who  brings  vessel  into  harbor  is  not  thereby 
entitled  to  take  her  out. 

Distinguished  in*The  Glaramara,  8  Sawy.  24,  10  Fed.  679,  where  tender 
of  service  was  made  before  vessel  had  reached  the  pilot  ground. 

Liability  of  vessel  or  owner  for  compulsory  pilotage  fees.     Note,  89 
L.  B.  A.  177,  180,  189. 

Half  pilotage  Is  allowed  by  way  of  compensation  for  the  exercise,  labor 
and  expense  incurred  by  pilot  in  placing  blmself  in  a  position  to  render  service. 
Approved  in  The  Carrie  L.  Tyler,  106  Fed.  424,  64  L.  E.  A.  286,  46 
C.  C.  A.  374,  holding  barge  in  tow  of  tug  having  licensed  pilot  on  board 
must,  under  N.  C.  Code,  §§  3496,  3502,  3506,  take  pilot  while  crossing 
mouth  of  Cape  Fear  River;  The  California,  1  Sawy.  468,  Fed.  Cas.  2312, 
and  The  Gleneame,  7  Sawy.  202,  7  Fed.  606,  where  it  is  held  such  a  claim 
is  a  lien  upon  vessel  and  may  be  enforced  by  a  suit  in  admiralty;  The 
Schooner  Kalmar,  10  Ben.  242,  Fed.  Cas.  7601,  The  George  S.  Wright, 
Deady,  697,  Fed.  Cas.  5340,  The  William  Law,  14  Fed.  794,  795,  The  Edith 
Godden,  25  Fed.  511,  and  McDonald  v.  Prioleau,  44  Fed.  770,  holding  lien 
may  be  enforced  in  national  courts,  although  given  by  State  law ;  Southern 
Steamship  Co.  v.  Port  Wardens,  6  Wall.  34,  18  L.  Ed.  750,  where  a  State 
statute  permitting  port  wardens  to  demand  and  j-eceive  fees  whether  any 
services  were  performed  or  not  was  held  unconstitutional;  The  Alameda 
v.  Neal,  12  Sawy.  500,  32  Fed.  333  (affirming  12  Sawy.  432,  31  Fed.  368), 
where  a  law  discriminating  as  to  pilot  charges  was  held  invalid;  Thomp- 
son V.  Spraigue,  69  Ga.  417,  where  act  allowing  full  fees  to  pilot  who 
tirst  tenders  his  services  to  a  master  of  a  vessel  was  sustained;  State  v. 
Turner,  34  Or.  173,  55  Pac.  94,  56  Pac.  646,  where  Oregon  statute  relating 


2  Wall.  450-474  NOTES  ON  U.  S.  REPORTS.  924 

to  pilotage  is  construed;  In  re  Humboldt  Lumber  Mf^.  Assn.,  60  Fed. 
443,  holding  a  pilot  will  not  be  allowed  to  show  an  injury  was  caused 
by  accident  when  the  accident  was  of  such  a  character  as  to  show  he  was 
not  qualified  to  perform  the  duties  of  his  position. 

Distinguished  in  Reliance  Lumber  Co.  v.  Rothschild,  127  Fed.  747,  hold- 
ing admiralty  has  no  jurisdiction  of  action  against  agent  issuing  marine 
policy  brought  under  Pa.  Pub.  Laws,  66,  §  48,  providing  that  agent  of  any 
foreign  company  which  shall  not  comply  with  laws  of  State  shall  be  per- 
sonally liable  on  all  insurance  contracts  made  by  him  in  behalf  of  such 
company. 

Where  a  claim  lias  arisen  under  a  statute,  upon  a  transaction  regarded  liy- 
law  as  a  quasi  contract,  such  as  a  pilot's  right  to  half  pilotage  upon  tendering 
his  services,  repeal  of  statute  authorizing  It  does  not  affect  It,  or  an  action  for 
its  enforcement. 

Approved  in  Ettor  v.  Tacoma,  228  U.  S.  156,  57  L.  Ed.  778,  33  Sup. 
Gt.  428,  holding  void  statute  repealing  former  statute  which  gave  right 
to  consequential  damages  from  change  of  street  grade;  Eidman  v.  Tilgh- 
man,  136  Fed.  143,  69  C.  C.  A.  139,  legacies  left 'by  testator,  dying  within 
one  year  prior  to  amendment  of  1901  to  sections  of  war  revenue  act  tax- 
ing inheritances,  are  not  taxable  thereunder;  Flanigan  v.  Sierra  Co.,  122 
Fed.  29,  30,  58  C.  C.  A.  340,  holding  where  legislature  passed  act  author- 
izing supervisors  to  license  sheep  owners  and  pending  suit  to  recover 
license  tax,  act  was  repealed,  repeal  did  not  abate  Suit;  James  v.  Oak- 
land Traction  Co.,  10  Cal.  App.  797,  103  Pac.  1087,  holding  repeal  of 
statute  limiting  speed  of  cars  did  not  affect  pending  suit  for  damages 
arising  from  violation  of  statute;  Merlo  v.  Johnston  City  etc.  Mining  Co., 
258  HI.  342,  101  N.  E.  530,  holding  repeal  of  mining  law  of  1899,  without 
saving  clause,  did  not  affect  pending  causes  for  death  arising  under  that 
law;  Nivens  y.  Nivens,  4  Ind.  Ter.  679,  76  S.  W.  115,  holding  rights  as 
widow  and  heir  under  Cherokee  statute,  which  vested  on  death  of  hus- 
band, were  not  affected  by  repeal  of  statute;  Atoka  Coal  etc.  Co.  v. 
Adams,  3  Ind^  Ter.  189,  53  S.  W.  542,  holding  Dawes  agreement  nor  act 
of  Congress  of  June  28,  1898,  relating  to  mining  leases  with  Choctaw 
Indians  did  not  affect  rights  of  individual  Choctaw  citizens  to  royalties 
earned  and  payable  when  act  was  passed;  Craig  v.  Herzman,  9  N.  D. 
146,  81  N.  W.  291,  holding  where  mechanic's  lien  has  attached  it  is  not 
a^ected  by  repeal  of  law;  Parris  v.  Carolina  etc.  Fire  Ins.  Co.,  91  S.  C. 
347,  74  S.  E.  1011,  holding  mutual  insurance  company  not  deprived  of 
lien  on  buildings  insured  to  secure  premiums,  under  statute  providing  that 
company  must  show  protection  was  given  to  collect  premium,  by  becom- 
ing insolvent;  Miller  v.  Union  Mill  Co.,  45  Wash.  207,  88  Pac.  133,  holding 
repeal  of  statute  relating  to  assumption  of  risk  after  injury  did  not  affect 
right  of  action  therefor;  Tinker  v.  Van  Dyke,  1  Flipp.  524,  526,  Fed.  Cas. 
14,058,  and  Brooke  v.  McCraken,  4  Fed.  Cas.  229,  where  an  amendment 
in  the  bankruptcy  law  was  held  without  application  to  proceedings  com- 
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inenced  before  its  enactment;  Brooks  v.  Memphis,  4  Fe<}.  Cas.  287,  holding 
Ic^rislature  has  no  power  to  repeal  only  existing  remedy  to  enforce  an 
existing  judgment;  Nevada  Bank  v.  Steinmitz,  64  Cal.  316,  30  Pac.  975, 
holding  repeal  of  act  authorizing  the  issuing  of  bonds  in  aid  of  railroads 
did  not  affect  validity  of  bonds  issued  under  contract  made  and  partially 
performed  prior  to  passage  of  repealing  act;  Phillips  v.  Jollisaint,  7  Ind. 
App.  461,  34  N.  E.  654,  holding  act  relating  to  manner  of  collecting  street 
assessments  does  not  affect  remedies  attached  to  accrued  liabilities  pre- 
vious to  taking  effect  of  such  act;  Maine  v.  Waterville  Bank,  68  Me.  518, 
and  Appeal  Tax  Court  v.  Western  etc.  Ry.  Co.,  50  Md.  295,  holding,  v/here 
an  assessment  has  been  legally  made,  an  act  repealing  the  act  under  which 
assessment  was  made  does  not  affect  the  right  to  recover  the  amount  of 
the  assessment;  United  States  v.  Williams,  8  Mont.  93,  19  Pac.  292,  hold- 
ing right  of  action  for  cutting  timber  on  public  lands  in  violation  of  rules 
of  Interior  Department  is  not  affected  by  the  abrogation  of  rules  under 
which  prosecution  was  commenced;  Daniels  v.  Moses,  12  S.  C.  141,  and 
Gameau  v.  Port  Blakely  Co.,  8  Wash.  471,  36  Pac.  464,  where  statutory 
lien  has  attached  it  is  not  affected  by  repeal  of  act  conferring;  Tufts  v. 
Tufts,  8  Utah,  146,  147,  30  Pac.  310,  16  L.  E.  A.  484,  where  cause  of 
action  for  divorce  was  held  not  taken  away  by  repeal  of  statute  giving 
right ;  Smith  v.  Chicago  etc.  Ry.  Co.,  49  Wis.  448,  5  N.  W.  242,  and  Graham 
v.  Chicago  etc.  Ry.  Co.,  53  Wis.  491,  10  N.  W.  616,  holding  action  for 
illegal  excess  of  charges  by  carrier,  being  cause  of  action  at  common  law, 
is  not  affected  by  repeal  of  stfAute  making  it  cause  of  action;  Lloyd  v. 
Supreme  Lodge  K.  of  P.,  98  Fed.  71,  38  C.  C.  A.  654,  arguendo. 

Distinguished  in  Ettor  v.  Tacoma,  57  Wash.  56,  107  Pac.  1062,  holding 
right  of  action  for  damages  against  city  resulting  from  original  grading 
of  street  and  asserted  in  pending  suits'  could  be  taken  away  by  repeal 
of  statute;  Osbom  v.  Nicholson,  1  Dill.  231,  Fed.  Cas.  10,595,  and  Buck- 
ner  v.  Street,  1  Dill.  260,  Fed.  Cas.  2098,  where  remedy  is  given  by  statute 
on  contract  which  is  against  sound  morals,  the  remedy  can  in  no  case  sur- 
vive the  repeal  of  statute  conferring  it;  Green  v.  Lanier,  5  Heisk.  681, 
where  act  to  be  done  depended  upon  state  of  things  existing  at  time  of 
performance;  Cushman  v.  Hale,  68  Vt.  452,  35  Atl.  385,  holding  the  in- 
terest of  a  prosecutor  in  fines  imposed  before  the  repeal  of  a  statute 
allowing,  but  not  paid  until  afterward,  was  not  a  vested  right. 

Wliere  provtslons  of  repealing  act  are,  with  sliglit  modiflcation,  identical 
with  act  repealed,  and  to  take  effect  upon  such  repeal,  it  may  be  considered  as 
a  substitnte  for  the  old  act  and  to  continue  it  in  force  with  modifications. 

Approved  in  Campbell  v.  California,  200  U.  S.  92,  50  L.  Ed.  887,  26 
Sup.  Ct.  182,  enactment  of  new  inheritance  tax  law  after  decision  of  State 
court  that  prior  act  did  not  deny  equal  protection  does  not  convert  Fed- 
eral question  into  moot  one;  Great  Northern  Ry.  Co.  v.  United  States, 
155  Fed.  948,  84  C.  C.  A.  93,  holding  Hepburn  Act  relating  to  rebates  did 
not  repeal  provisions  of  Elkins  Act  for  punishment  of  carriers  and  ship- 
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pers  for  relating  j  Pratt  v.  Dudley,  73  Ark.  541,  84  S.  W.  783,  under 
repealing  act  of  1901,  relating  to  levee  districts,  commissioners  created 
thereby  could  recover  from  county  treasurer  moneys  collected  by  him. 
under  levee  act  of  1893;  Estate  of  Martin,  153  Cal.  230,  94  Pac.  1055, 
holding  statute  of  1905,  relating  to  successiiSn  tax,  did  not  release  taxes 
accrued  under  act  of  1893  and  uncollected;  Barton  v.  Moscow  etc.  School 
Dist.,  3  Idaho,  273,  29  Pac.  44,  holding  Laws  1890-91,  p.  131,  establishing 
public  school  system,  did  not  repeal  Pol.  Code,  c.  11,  tit.  Ill,  so  far  as 
it  re-enacted  provisions  of  said  chapter;  State  v.  Prouty,  115  Iowa,  662, 
665,  84  N.  W.  671,  672,  construing  statutes  aihending  act  authorizing^ 
injunction  against  liquor  nuisances  and  punishing  violations  thereof  as 
contempts ;  Wilson  v.  Head,  184  Mass.  517,  69  N.  E.  318,  construing  amend- 
ment of  1901  to  act  of  1890,  providing  for  recovery  of  payments  made 
on  sales  on  margin;  City  of  Fargo  v.  Ross,  11  N.  D.  373,  &2  N.  W.  451, 
holding  Laws  1901,  c.  149,  which  amends  Rev.  Codes  1899,  §  2496,  repeals 
only  part  of  section  authorizing  county  treasurers  to  retain  commission 
on  city  taxes;  State  v.  Ware,  79  Or.  375,  154  Pac.  908,  holding  repeal 
and  re-enactment  of  criminal  statute  relating  to  usury  did  not  necessitate 
dismissal^  of  indictment  under  prior  statute;  QriflSs  v.  Payne,  22  Tex. 
Civ.  522,  55  S.  W.  758,  holding  where  statute  has  been  changed  since  trial, 
error  in  refusing  request  to  submit  case  to  jury  on  special  issues  is  harm- 
less; Bear  Lake  etc.  Irr.  Co.  v.  Garland,  164  U.  S.  12,  41  L.  Ed.  332,  17 
Sup.  Ct.  9,  and  Sabin  v.  Connor,  21  Fed.  Cas.  125,  construing  statute 
relating  to  mechanic's  liens;  to  same  effect  in  In  re  Hope  Min.  Co.,  1 
Sawy.  712,  Fed.  Cas.  6681,  Skyrme  v.  Occidental  Milling  &  Min.  Co.,  8 
Nev.  233,  and  Waters  v.  Dixie  Lumber  Co.,  106  Ga.  595,  32  S.  E.  637,  all 
holding  repeal  of  law  after  lien  has  attached  does  not  defeat  lien;  Forbes 
V.  Board  of  Health,  27  Fla.  194,  26  Am.  St.  Rep.  65,  9  South.  447,  holding, 
under  such  circumstances,  the  repealing  act  will  be  considered  as  an 
amendment  to  the  old  one;  Barton  v.  Moscow  Ind.  School  Dist.,  2  Idaho, 
1001,  29  Pac.  44,  where  principle  was  applied  to  laws  affecting  school 
system;  State  v.  Brewer,  22  La.  Ann.  277,  where  criminal  statute  was 
construed;  United  Hebrew  Assn.  v.  Benshimol,  130  Mass.  327,  holding 
repeal  of  general  corporation  law  by  statute,  substantially  re-enacting 
and  extending  its  provisions,  does  not  terminate  existence  of  corpora- 
tions organized  under  it;  Anding  v.  Levy,  57  Miss.  59,  where  one  section 
of  repealed  statute  being  re-enacted  in  repealing  statute,  was  held  never 
repealed;  to  same  effect  in  Middleton  v.  New  Jersey  etc.  Ry.  Co.,  26 
N.  J.  Eq.  274;  State  v.  Bemis,  45  Neb.  733,  64  N.  W.  350,  Cortesy  v.  Ter- 
ritory, 7  N.  M.  92,  19  L.  R.  A.  354,  32  Pac.  605,  Forqueran  v.  Donnally, 
7  W.  Va.  142,  Treat  v.  Staples,  1  Holmes,  5,  Fed.  Cas.  14,162,  Reynolds 
V.  Bowen,  138  Ind.  450,  36  N.  E.  761,  Hess  v.  Muir,  65  Md.  605,  6  Atl. 
676,  and  Pratt  v.  Swan,  16  Utah,  491,  52  Pac.  1094,  all  ai^niendo. 

Distinguished  in  Green  v.  Collins,  3  Cliff.  506,  Fed.  Cas.  5755,  where 
year  lapsed  between  repeal  of  first  statute  and  enactment  of  second; 
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Woodbury  v.  Grimes,  1  Colo.  102,  106,  Purmort  v.  Tucker  Lumber  Co., 
2  Colo.  472,  and  Gull  Lumber  Co.  v.  L«,  7  N.  D.  138,  73  N.  W.  431,  where 
repealing  act  differed  materially  from  one  repealed;  Curran  v.  OwenSi 
15  W.  Va.  229,  ^0,  23l,  where  there  was  no  saving  clause  as  to  pending 
suits.  . 

Effect  of  repeal  of  statute.    Note,  12  Am.  Dec.  481. 

Effect  of  simultaneous  repeal   and   re-enactment   of   statute.    Note, 
11  Ann.  Oaa.  478. 

Act  of  Oongress  of  August  SO,  1862,  relating  to  management  of  steam 
vessels,  does  not  establish  pilot  regulations  for  ports,  nor  affect  those  State 
regulations  already  established. 

Approved  in  State  v.  Leech,  119  La.  530,  129  Am.  St.  Sep.  386,  44  South. 
288,  holding  act  of  Congress  of  March  2, 1837,  did  not  furnish  authority  for 
licensing  pilots  for  vessels  on  Mississippi  between  New  Orleans  and  Gulf; 
Cisco  v.  Roberts,  36  N.  Y.  295,  State  v.  Turner,  34  Or.  173,  56  Pac.  95,  and 
Sturgis  V.  Spofford,  46  N.  Y.  461,  all  holding  act  of  1862  did  not  supersede 
State  laws  r^ulating  port  pilotage;  Joslyn  v.  Nickerson,  1  Fed.  134,  137, 
arguendo;  State  v.  Judge,  36  La.  Ann.  128,  holding  power  of  State  court 
to  punish  for  violation  oi  laws  relating  to  pilotage  is  not  affected  by  Fed- 
eral statutes. 

Criticised  in  The  Geoige  S.  Wright,  Deady,  594,  Fed.  Cas.  5340,  uphold- 
ing right  to  half  pilotage. 

One  suing  for  a  statutory  penalty  cannot  acquire  a  rested  right  in  sum 
which  law  allows  until  he  has  actually  received  the  money  into  his  possession. 
Approved  in  Gulf  etc.  Ry.  Co.  v.  Dennis,  224  U.  S.  607^  56  L.  Ed.  862, 
32  Sup.  Ct.  542,  holding  where  judgment  was  given  under  statute  for  attor- 
neys' fees  in  damage  suit,  and  pending  appeal  to  United  States  Supreme 
Court,  State  court  held  statute  void,  case  should  be  remanded  to  County 
Court,  and  judgment  vacated  so  as  to  give  effect  to  decision  of  State  court ; 
In  re  Stuyvesant  Bank,  12  Blatchf.  193,  Fed.  Cas.  13,583,  holding  right  of 
priority  of  savings  bank  deposits  a  rule  of  distribution  not  a  lien. 

CorpK>rate  taxation  and  the  commerce  clause.     Note,  60  L.  R.  A.  643. 

Miscellaneous.  Cited  in  Covington  Bridge  Co.  v.  Kentucky,  154  U.  S. 
211,  38  L.  Ed.  966,  14  Sup.  Ct.  1089,  Craig  v.  Kline,  65  Pa.  St.  409,  3 
Am.  Rep.  642,  and  American  Tel.  Co.  v.  Western  Union  Tel.  Co.,  67  Ala. 
32,  42  Am.  Rep.  92,  as  an  instance  where  the  jurisdiction  of  the  States  and 
of  the  United  States  was  held  concurrent;  The  Bright  Star,  Woolw.  273, 
Fed.  Cas.  1880,  incidentally. 

Power  of  United  States  to  regulate  commerce  does  not  exclude  exercise  of 
State  authority  to  regulate  pilots. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  403,  Ann.  Oaa.  1916A,  18,  48 
L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1543,  33  Sup.  Ct.  729,  holding  States  could 
act  relative  to  local  matters  affecting  interstate  commerce  until  Congress 
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acted;  Anderson  y.  Pacific  Coast  Steamship  Co.,  225  U.  S.  195,  196,  56 
L.  Ed.  1051,  1052,  32  Sup.  Ct.  626,  holding  coastwise  sea-going  vessels  sail- 
ing under  register  and  having  officers  with  Federal  pilots'  license  were 
subject  to  pilotage  fees  under  State  laws;  St.  Geoi^e  v.  Hardie,  147  N.  C. 
100,  60  S.  E.  924,  upholding  State  statute  for  license  and  regulation  of 
river  pilots. 

2  WaU.  474-481,  17  L.  Ed.  880,  THE  BAIGOBBT. 

Blockade  will  not  he  held  ineffectiye  merely  because  blockadiag  veasels 
could  not  be  seen  off  port. 

Approved  in  The  Andromeda,  2  Wall.  491,  17  L.  Ed.  849,  following  rule. 

2  WaU.  481-491,  17  L«  Ed.  849,  THE  ANDBOBflEDA. 

Circumstances  held  sufflcient  to  Justify  seizure  of  vessel,  apparently  neu- 
tral, as  really  enemsr's  property. 

Approved  in  The  Adula,  89  Fed.  360,  holding  vessel  which  sails  from 
neutral  port  with  intent  of  entering  blockaded  port,  having  knowledge  of 
existence  of  blockade,  subjects  itself  to  capture  and  condemnation,  although 
it  carried  no  cargo. 

2  Wall.  491-500,  17  L.  Ed.  830,  KUTTEB  V.  SMITH. 

Tenants,  while  still  in  possession,  are  entitled  to  remore  all  buildings 
which  they  placed  on  premises  during  period  of  leasehold. 

Approved  in  Freeman  v.  Dawson,  110  U.  S.  270,  28  L.  Ed,  143,  4  Sup.  Ct. 
98,  and  United  States  v.  Stowell,  133  U.  S.  20,  33  L.  Ed.  561,  10  Sup.  Ct. 
248,  as  authority  for  holding  trade  fixtures,  as  between  lessor  and  lessee, 
are  real  estate,  although  they  may  be  taken  on  execution  against  lessee 
like  other  personal  property;  Steers  v.  Daniel,  2  Flipp.  317,  4  Fed.  599, 
in  general  collection  of  authorities  relating  to  character  of  property  in 
fixtures;  Sampson  v.  Camperdown  Cotton  Mills,  64  Fed.  943,  and  Bass  v. 
Metropolitan  etc.  R.  Co.,  82  Fed.  862,  39  L.  R.  A.  714,  27  C.  C.  A.  147, 
Nboth  holding,  until  right  to  remove  fixtures  has  been  exercised,  they  will 
be  considered  a  part  of  realty;  People  v.  Commissioners,  80  N.  T.  576, 
arguendo. 

When  tenant  may  remove  fixtures.    Note,  11  Am.  Dec.  242. 

In  absence  of  special  contract,  the  law  imposes  no  obligation  on  landlord 
to  pay  tenant  for  buildings  erected  on  demised  premises. 

Approved  in  West  Shore  R.  Co.  v.  Wenner,  75  N.  J.  L.  496,  497,  127 
Am.  St.  Rep.  806,  68  Atl.  226,  227,  holding  mortgage  by  tenant  of  building 
erected  by  him  on  leased  land,  and  permitting  mortgage  to  be  foreclosed, 
was  breach  of  covenant  not  to  assign,  and  forfeited  rights  of  tenant  to  re- 
move building  under  terms  of  lease ;  Parker  v.  Page,  41  Or.  583,  69  Pac.  823, 
holding  where  lease  that  if  it  could  not  be  continued  after  term,  improve- 
ments sliould  be  purchased  by  lessor,  and  lease  was  continued  by  payment 
of  rent;  lessee  forfeited  right  to  improvements;  Toellner  v.  McGinnis,  55 
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Wash.  436,  438,  24  L.  R.  A.  (N.  S.)  1082,  104  Pae.  644,  645,  holding  failure 
of  tenant  to'^pay  rent  released  landlord  from  obligation  to  pay  at  end  of  term 
value  of  building  erected  by  tenant ;  Gocio  v.  Day,  51  Ark.  48,  9  S.  W.  433, 
holding  tenant  can  recover  from  landlord  for  improvements  only  by  virtue 
of  an  agreement;  to  same  effect  in  Wilson  v.  Scruggs,  7  Lea,  640,  and 
Felton  V.  Cincinnati,  95  Fed.  340,  37  C.  C.  A.  88;  Skillen  v.  Waterworks 
Co.,  49  Ind.  199,  holding  in  lease  of  water  power,  as  in  other  leases,  no 
covenant  by  lessor  to  repair  will  be  implied;  Graeme  v.  CuUen,  23  Gratt. 
301,  in  discussion  as  to  circumstances  under  which  a  party  making  im- 
provements on  land  of  another  may  recover  therefor. 

Rights  under  landlord's  covenant  to  pay  for  improvements  at  expira- 
tion of  term  where  lease  is  forfeited.  Note,  24  L.  R.  A.  (N.  S.) 
1088. 

Buildings  of  Ivrick  or  stone  become  a  part  of  land  as  soon  as  erected. 
Approved  in  Gray  v.  Cornwall,  95  Ky.  574,  26  S.  W.  1020,  following 
rule;  Bainway  v.  Cobb,  99  Mass.  459,  where  a  large  stone  sink,  erected  in 
one  comer  of  his  house  by  the  owner  of  the  fee,  was  held  a  part  of  realty 
which  descended  to  heir  and  not  to  personal  rejyesentative ;  Collamore  v. 
GUlis,  149  Mass.  581,  14  Am.  St.  Rep.  461,  5  L.  R.  A.  152,  22  N.  E.  47, 
holding  a  brick  bakers'  oven  not  to  be  a  removable  fixture. 

Wlien  lease  binds  landlord  to  pay  tenant,  at  expiration  of  term,  for  build- 
ings erected  on  premises,  or  to  renew  lease,  landlord  is  not  boimd  to  pay  when 
lease  is  terminated  for  nonpayment  of  rent,  even  though,  by  terms  of  lease, 
landlord  was  to  re-enter  for  nonpayment  "as  in  his  first  and  former  estate.'' 

Approved  in  Switzer  v.  Allen,  11  Mont.  164,  27  Pac.  409,  holding  pur- 
chaser from  tenant  at  execution  sale,  after  termination  of  lease  for  non- 
payment of  rent,  acquires  no  title;  Swift  v.  Sheeliy,  88  Fed.  926,  holding, 
where  lease  provides  that  at  expiration  of  term  lessor  shall  allow  lessee  for 
improvements,  lessees  have  an  implied  lien  on  premises,  which  may  be  en- 
forced in  equity;  Brush  v.  Beecher,  110  Mich.  604,  64  Am.  St.  Rep.  375, 
68  N.  W.  423,  arguendo. 

Distinguished  in  Morey  v.  Hoyt,  62  Conn.  647,  19  L.  R.  A.  614,  26  Atl. 
128,  where  landlord  and  tenant  had  treated  fixtures  in  question  as  per- 
sonalty, tenant  may  enter  after  expiration  of  lease  and  remove  same. 

2  Wall.  501-610,  17  I*.  Ed.  851,  LEVT  COURT  V.  CORONER. 

Levy  Court,  in  District  of  Columbia,  is  a  quasi  corporation,  and  can  sue 
and  be  sued  in  regard  to  any  matter  in  which  it  has  rights  to  be  enforced  or 
duties  to  fulfill. 

Approved  in  North  Troy  Graded  School  Dist.  v.  Town  of  Troy,  80  Vt. 
27,  66  Atl.  1037,  holding  town  school  district  was  corporate  hody  distinct 
from  town;  Vincent  v.  Lincoln  County,  30  Fed.  750,  holding  Nevada  coun- 
ties are  liable  to  be  sued  the  same  as  natural  persons;  King  v.  Harbor 
Board,  57  Ala.  137,  139,  holding  board  for  improvement  of  rivori  bay  and 
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harbor  of  Mobile  a  quasi  corporation  for  performance  of  public  duties; 
Martin  v.  Townsend,  32  Fla.  327,  13  South.  890,  holding  board  of  county 
commissioners  a  quasi  corporation;  Commissioners  v.  Bunting,  111  Ind. 
144,  12  N.  E.  151,  holdiilg  commissioners  represent  county,  and  further  as 
to  their  powers  in  this  capacity;  School  Commissioners  v.  School  Commis- 
sioners, 35  Md.  203,  holding  boards  of  school  commissioners  quasi  corpo- 
rations, with  all  powers  thereof;  English  v.  Mayor,  42  N.  J.  L.  277,  where 
board  of  street  commissioners  were  held  to  possess  certain  powers  of  a 
corporation;  Shanklin  v.  Commissioners,  21  Ohio  St.  583,  and  Commission- 
ers V.  Noyes,  35  Ohio  St.  207,  county  commissioners  are  clothed  with  au- 
thority to  do  whatever  the  county  might  do,  if  capable  of  rational  action; 
dissenting  opinion  in  Carson  y.  St.  Francis  District,  59  Ark.  540,  27  S.  W. 
596^  majority  holding  an  act  legal  which  conferred  corporate  powers  on 
a  board  appointed  to  er^ct  and  maintain  a  levee;  Hoffman  v.  Commission- 
ers, 96  Ind.  87,  Platter  v.  Commissioners,  103  Ind.  309,  2  N.  E.  549,  and 
Nixon  v.  State,  96  Ind.  116,  all  holding  county  commissioners  for  financial 
and  ministerial  purposes  are  the  county;  State  v.  Tomahawk  Common 
Council,  96  Wis.  83,  71  N.  W.  90,  arguendo. 

Distinguished  in  Dunc^  v.  Willits,  4  Penne.  (Del.)  496,  57  Atl.  370, 
action  ex  contractu  does  not  lie  against  county;  Blair  v.  West  Point  Pre- 
cinct, 2  McCrary,  462,  5  Fed.  267,  holding  a  statute  authorizing  townships 
to  issue  bonds  under  certain  conditions  did  not  impliedly  create  townships 
into  bodies  corporate;  Carter  v.  Levy  Court,  8  Houst.  18,  31  Atl.  715, 
holding  action  of  tort  will  not  lie  against  levy  court  in  Delaware. 

2  WaU.  610-625,  17  L.  Ed.  900,  MILWAXJKEE  ETC.  B.  B.  CO.  r.  SOXTTTEB. 

Oonrt  below  is  bound  to  follow  mandate  of  Supreme  Oonrt;  yet  if  It  appear 
that  mandate  is  framed  on  a  baseless  supposition,  it  must  not  be  allowed  to 
work  injustice. 

Approved  in  Ex  parte  Marks,  136  Fed.  170,  69  C.  C.  A.  80,  where  mandate 
directed  trial  court  to  take  such  further  proceedings  as,  according  to  right 
and  justice,  ought  to  be  had,  trial  court  could  correct  mistake  in  computa- 
tion of  interest;  Dodge  v.  Gaylord,  53  Ind.  368,  holding,  where  new  cause 
has  been  decided  in  Supreme  Court  and  remanded  for  new  trial,  the  decision 
of  Supreme  Court  becomes  law  of  the  case  if  same  facts  are  presented  in 
second  trial ;  Richmond  v.  Atwood,  52  Fed.  21,  17  L.  R,  A.  618,  2  C.  C.  A. 
596,  arguendo;  Mackaye  v.  Malbry,  79  Fed.  2,  24  C.  C.  A.  420,  an  order 
entered  in  the  original  cause,  reviewing  the  suit  in  name  of  complainant's 
administrator,  is  not  a  final  appealable  order. 

Appointment  or  discharge  of  a  receiver  in  foreclosure  suits  is  ordlnaxily 
within  discretion  of  trial  court. 

Approved  in  Hilliard  v.  Sterlingworth  Ry.  Supply  Co.,  221  Pa.  506,  70 
Atl.  821,  upholding  order  refusing  to  remove  receiver;  dissenting  opinion 
in  Heinze  v.  Butte  etc.  Min.  Co.,  126  Fed.  29,  61  C.  C.  A.  63,  majority 
holding  appellate  court  cannot  review  order  appointing  receivers  to  operate 
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interests  in  mines  of  -complainant  and  defendant  where  interest  of  com- 
plainant only  disputed  but  defendant  operated  his  share  to  detriment  of 
complainant;  Pullan  v.  Cincinnati  etc.  Ry.  Co.,  4  Biss.  47,  Fed.  Cas.  11,461, 
holding  power  should  be  exercised  with  great  caution;  Pelzer  v.  Hughes, 
27  S.  C.  416,  3  S.  E.  785,  if  power  to  appoint  receiver  be  abused,  it  may  be 
corrected  on  appeal;  Whitaker  v.  Sparkman,  30  Fla.  358,  11  Sot^th.  545, 
and  Cincinnati  etc.  Ry.  Co.  v.  Duckworth,  2  Ohio  C.  C.  534,  both  arguendo; 
Perrin  v.  Lepper,  56  Mich.  366,  23  N.  W.  46,  and  Cincinnati  etc.  Ry.  Co.  v. 
Sloan,  31  Ohio  St.  14,  as  pointing  out  distinction  between  appealable  and 
nonappealable  orders  relating  to  receivers;  Merriam  v.  St.  Louis  etc.  Ry. 
Co.,  136  Mo.  161,  36  S.  W.  634,  to  same  effect. 

Mortgagee's  right  to  rents  and  to  a  receiver  to  secure  their  payment. 
Note,  27  Am.  St.  Bep.  794. 

Receiver,  when  and  over  what  property  will  be  appointed.    Note,  64 
Am.  Dec.  483,  492. 

After  amoimt  due 'on  mortgage  lias  been  fixed  by  Supreme  Oourt,  court 
btf ow  is  bound  to  discharge  receiver  if  mortgagor  offers  to  pay  that  amount. 
Approved  in  State  v.  Ross,  136  Mo.  273,  41  S.  W.  1044,  McClung  v. 
Trust  Co.,  137  Mo.  119,  38  S.  W.  582,  holding  tender  of  debt  and  interest 
secured  by  a  deed  of  trust,  though  made  after  default,  releases  the  mort- 
gage lien. 

BeceirezB  should  not  be  appointed  to  the  management  of  railroads  except 
in  cases  of  absolute  necessity. 

Approved  in  Vermont  etc.  Ry.  Co.  v.  Vermont  Central  Ry.  Co.,  50  Vt. 
571,  following  rule ;  Tysen  v.  Wabash  Ry.  Co.,  8  Biss.  254,  Fed.  Cas.  14,315, 
holding  receiver  should  not  be  appointed  where  it  appears  large  majority 
of  stock  and  bondholders  favor  a  funding  scheme  being  n^otiated  by  exist- 
ing management;  Andrews  v.  Smith,  19  Blatchf.  Ill,  5  Fed.  844,  arguendo. 

Miscellaneous.  Cited  in  Barnes  v.  Chicago  etc.  Ry.  Co.,  122  U.  S.  17, 
80  L.  Ed.  1183,  7  Sup.  Ct.  1052 ;  Farlow  v.  Lea,  8  Fed.  Cas.  1018 ;  Symmes 
v.  Union  Trust  Co.,  60  Fed.  853;  Metcalf  v.  Watertown,  68  Fed.  861,  16 
C.  C.  A.  37;  Langdon  v.  Railroad  Co.,  54  Vt.  610. 

2  WaU.  52&-^8,  17  K  Ed.  766,  UNITED  STATES  v.  STONE. 

Patent  is  highest  evidence  of  title,  and  conclusive  as  against  the  govern- 
ment, and  all  claiming  under  Junior  patents,  or  titles,  until  set  aside  by  Judicial 
proceedings. 

Approved  in  Love  v.  Flahive,  205  U.  S.  199,  51  L.  Ed.  770,  27  Sup.  Ct. 
486,  holding  until  issue  of  patent,  question  of  right  to  homestead  entry 
was  within  jurisdiction  of  Land  Department;  Wayne  Mfg.  Co.  v.  Coffield 
Motor  Washer  Co.,  227  Fed.  991,  holding  findings  of  commissioner  on  issu- 
ance of  patent  could  not  be  collaterally  attacked  in  infringement  suit; 
Northern  Pac.  Ry.  Co.  v.  United  States,  176  Fed.  709,  101  C.  C.  A.  n7, 
holding  L^nd -Department  could  determine  question  of  fraud  or  mistake 
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in  entry  or  selection  of  public  lands  at  any  time  before  patent  issued; 
United  States  v.  Lane^  43  App.  D.  0.  421,  holding  determination  by  Land 
Department  of  legal  heir  of  allottee  was  final;  Long  v.  Olson,  115  Iowa, 
393,  88  N.  W.  934,  holding  patent  regularly  issued  to  assignee  of  military 
bounty  land  warrant  could  not  be  canceled  seven  years  later  by  land  com- 
missioner without  notice;  J.  W.  Frellsen  &  Co.  v.  Crandell,  120  La.  717, 
45  South.  560,  and  Leonard  v.  Garrett,  128  La.  540,  54  South.  986,  both 
upholding  patent  on  collateral  attack;  McCarter  v.  Sgoy  Oyster  Co.,  78 
N.  J.  L.  400,  75  Atl.  214,  holding  in  ejectment  by  State  to  recover  tide- 
lands  granted  by  State,  evidence  that  they  were  natural  oyster-beds  not 
subject  to  grant  was  inadmissible;  Brooks  v.  Garner,  20  Okl.  242,  94  Pae. 
697,  holding  after  delivery  of  deed  of  town  lot  to  town-site  trustees, 
neither  commissioner  of  land  ofHce  nor  Secretary  of  Interior  oonld  enter- 
tain appeal  from  decision  of  trustees;  Gourley  v.  Countryman,  19  Okl. 
232,  90  Pac.  431,  holding  receiver's  certificate  conveyed  only  equitable 
estate;  American  Mtg.  Co.  v.  Hopper,  56  Fed.  73,  where  court  refused  to 
decree  against  a  patentee  upon  a  mere  register's  receipt,  issued  prior  to 
entry  upon  which  patent  issued;  Waddingham  v.  Robledo,  6  N.  M.  373, 
28  Pac.  671,  holding  a  grant  confirmed  by  Congress  conclusive,  and  that 
defendants  claiming  under  inchoate  Mexican  grant  can  have  no  standing 
in  court;  Hayner  v.  Stanly,  8  Sawy.  223,  13  Fed.  224,  arguendo;  dissent- 
ing opinion  in  Mahn  v.  Harwood,  112  U.  S.  365,  28  L.  Ed.  669,  6  Sup.  Ct. 
461,  and  Michigan  Land  Co.  v.  Rust,  168  U.  S.  593,  42  L.  Ed.  592,  18  Sup. 
Ct.  209,  after  issue 'of  patent,  the  matter  becomes  subject  to  inquiry  only 
in  the  courts  and  by  judicial  proceedings;  Sharp  v.  Stephens,  6  Sawy.  50, 
Fed.  Cas.  12,710,  holding  patent  cannot  be  avoided  for  matter  dehors  the 
record,  except  by  suit  in  equity,  where  fraud  or  mistake  is  directly  pleaded ; 
dissenting  opinion  in  Morton  v.  Green,  2  Neb.  476,  and  Miller  v.  Donahue, 
96  Wis.  504,  71  N.  W.  902,  arguendo. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  565. 

One  officer  of  land  office  is  not  competent  to  cancel  or  aonvl  the  act  of  his 
predecessor. 

Approved  in  Emblen  v.  Lincoln  Land  Co.,  102  Fed.  563,  42  C.  C.  A.  499, 
holding  Secretary  of  Interior  cannot  annul  predecessor's  decision  deter- 
mining rights  of  parties  to  contest  for  entry  of  public  lands;  Lane  v.  Watts, 
41  App.  D.  C.  154,  holding  finding  by  commissioner  that  land  is  nonmineral 
and  confirmation  of  location  as  such  could  not  be  disturbed  by  land  ofiBce 
where  land  was  afterward  found  to  be  mineral  in  character;  United  States 
V.  Carter,  21  D.  C.  593,  holding  commissioner  could  not  annul  action  of 
predecessor;  Sage  v.  Rudnick,  91  Minn.  334,  100  N.  W.  108,  pendency 
before  Interior  Department  of  asserted  claim  to  public  land  does  not  sus- 
pend running  of  limitations  in  favor  of  adverse  claim;  Spokane  etc.  Ry. 
Co.  V.  Washington  etc.  Ry.  Co.,  49  Wash.  286,  95  Pac.  66,  holding  where 
rfulroad  had  acquired  right  of  way  over  Indian  lands  by  filing  and  ap- 
proval of  location  maps,  Secretary  of  Interior  could  not  declare  forfeiture 
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for  failing  to  construct  road  according  to  terms  of  grant;  Noble  v.  Union 
River  Ry.  Co.,  147  U.  S.  176,  37  L.  Ed.  127,  13  Sup.  Ct.  274,  holding  a 
decision  of  Secretary  of  Interior  that  a  railroad  company  is  entitled  to  a 
right  of  way  over  public  lands  cannot  be  revoked  by  his  successor;  Em- 
blen  V.  Lincoln  Land  Co.,  94  Fed.  714,  holding  the  decision  of  the  Secre- 
tary of  the  Interior  in  a  contested  land  case  cannot  be  reviewed  by  his 
successor;  St.  Louis  Pub.  Schools  v.  Walker,  40  Mo.  401,  where  the  govern- 
ment has  determined  a  party  is  a  rightful  claimant  to  land  and  has  con- 
firmed his  title,  a  subsequent  surveyor-general  has  no  power  to  review  the 
action  of  the  higher  political  authority ;  Stenberg  v.  State,  48  Neb.  308,  67 
N.  W.  191,  holding,  in  absence  of  statutory  authority,  one  county  board 
cannot  review  or  reverse  an  act  of  a  prior  board;  Northern  Pac.  Ry.  Co. 
V.  Wright,  51  Fed.  71,  arguendo;  United  States  v.  Winona  etc.  Ry.  Co., 
67  Fed.  956,  15  C.  C.  A.  96,  in  general  discussion  as  to  judicial  power  of 
officers  of  United  States  Land  Department. 

Distinguished  in  Forman  v.  Healey,  19  N.  D.  126,  127,  121  N.  W.  1126, 
holding  issuing  of  filing  receipt  to  homestead  entr3rman  did  not  preclude 
hearing  by  Land  Department  as  to  rights  of  claimants;  New  Orleans  v. 
Paine,  147  U.  S.  267,  87  L.  Ed.  164,  13  Sup.  Ct.  306  (affirming  51  Fed. 
837,  2  C.  C.  A.  516),  holding  no  approval  of  a  subordinate  officer  can 
operate  as  a  finality ;  Beley  v.  Naphtaiy,  169  U.  S.  364,  365,  42  L.  Ed.  779, 
18  Sup.  Ct.  358  (affirming  73  Fed.  123,  19.  C.  C.  A.  392),  holding  the  rejec- 
tion by  Secretary  of  Interior  of  application  for  patent  does  not  prevent  a 
subsequent  rehearing  and  issuing  of  patent. 

Patents,  when  issued  by  officer  who  has  no  authority  in  law  to  grant,  or 
where  another  party  has  a  higher  equity,  will  be  pronounced  void  in  courts  of 
law. 

Approved  in  Bang  v.  M'Andrews,  104  Fed.  432,  holding  patent  issued 
under  homestead  law  for  land  embraced  within  limits  of  city  is  void; 
Chamberlain  v.  Marshall,  8  Fed.  410,  where  bill  in  equity  was  dismissed 
because  controversy,  as  made  out,  appeared  to  be  purely  legal;  Richards 
V.  Griffith,  1  Kan.  App.  524,  527,  41  Pac.  198,  199,  holding  patent  void 
issued  by  Governor  for  school  lands  which  had  previously  been  sold  to 
another  party;  Parker  v.  Duff,  47  Cal.  562,  in  discussion  of  powers  of 
officers  of  Land  Department. 

Where  patent  was  issued  through  ignorance  or  mistake  of  government 
officials,  it  may  be  set  aside  in  equity  at  suit  of  government. 

Approved  in  Johannessen  v.  United  States,  225  U.  S.  239,  56  L.  Ed. 
1070,  32  Sup.  Ct.  613,  and  Luria  v.  United  States,  231  U.  S.  28,  58  L.  Ed 
107,  34  Sup.  Ct.  10,  both  holding  proceeding  to  cancel  certificate  of 
naturalization  for  fraud  in  procurement  was  suit  in  equity;  Moran  v. 
Horsky,  178  U.  S.  212,  44  L.  Ed.  1041,  20  Sup.  Ct.  850,  holding  State  deci- 
sion sustaining  defense  of  laches  against  assertion  of  right  to  mining 
claim  after  it  had  been  abandoned  for  fourteen  years,  during  which  appar- 
ent title  had  been  obtained  under  town-site  patent,  involves  no  Federal 
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question;  United  States  v.  Laam,  149  Fed.  583,  government  may  sue  in 
equity  to  cancel  patent  issued  through  mistake  under  homestead  law  to 
tract  selected  by  State  as  school  land  where  selection  had  not  yet  been 
approved;  Cosmos  etc.  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12,  61  L.  E.  A- 
230,  50  C.  C.  A.  79,  affirming  104  Fed.  44,  holding  since  26  Stat.  1095, 
selections  made  as  forest  reserve  lieu  lands  are  subject  to  Rev.  Stats., 
§  2302,  providing  that  no  mineral  lands  are  liable  to  entry,  and  Lan3 
Department  determines  actual  character  of  land;  Grey  ▼.  Morris  etc. 
Dredging  Co.,  64  N.  J.  Eq.  559,  55  Atl.  61,  holding  equity  has  jurisdiction 
of  information  by  State  to  annul  lease  of  submerged  lands  on  ground  of 
fraud;  dissenting  opinion  in  United  States  v.  Ju  Toy,  198  U.  S.  277,  49 
L.  Ed.  1050,  25  Sup.  Ct.  644,  majority  holding  decision  of  Secretary  of 
Labor  affirming  denial  of  immigration  officials  of  right  of  Chinese  to  land 
is  conclusive  on  Federal  courts  on  habeas  corpus;  Clark  v.  Herington,  186 
U.  S.  210,  46  L.  Ed.  113,  22  Sup.  Ct.  874,  holding  approval  of  Land  Depart- 
ment of  selection  by  railroad  as  indemnity  lands  of  sections  which^were 
only  subject  to  entry  un^er  homestead  or  pre-emption  laws  did  not  vest 
title  in  company;  dissenting  opinion  in  McCarter  v.  Sooy  Oyster  Co.,  78 
N.  J.  L.  433,  75  Atl.  226,  majority  holding  in  ejectment  by  State  to  recover 
tide-lands,  evidence  that  lands  were  natural  oyster-beds  not  subject  to 
grant  was  inadmissible;  Mowry  v.  Whitney,  14  Wall.  440,  20  L.  Ed.  859, 
and  United  States  v.  Leavenworth  etc.  B.  R.  Co.,  1  McCrary,  613,  Fed. 
Cas.  15,582,  both  holding  bill  in  chancery  at  suit  of  government,  and  not 
by  private  party,  is  proper  mode  for  annulling  a  patent  or  grant  by  the 
government;  Moore  v.  Robbins,  96  U.  S.  533,  24  L.  Ed.  850,  and  United 
States  V.  Schurz,  102  U.  S.  396,  26  L.  Ed.  171,  both  holding  all  control 
by  the  executive  department  of  government  over  title  to  public  lands  ceases 
after  the  issuance  of  a  patent;  MuUan  v.  United  States,  118  U.  S.  278, 
30  L.  Ed.  178,  6  Sup.  Ct.  1045  (affirming  7  Sawy.  475,  10  Fed.  792),  where 
coal  lands  had  been  selected  and  listed  as  school  lands,  contrary  to  the 
statute  permitting  the  listing  of  school  lands;  United  States  v.  American 
Bell  Telephone  Co.,  128  U.  S.  364,  365,  369,  82  L.  Ed.  461,  462,  9  Sup.  Ct. 
96,  97,  applying  rule  to  patent  for  invention;  McCormick  Machine  Co.  v- 
Aultman,  169  U.  S.  609,  42  L.  Ed.  876,  18  Sup.  Ct.  444,  holding  the  patent 
office  has  no  power  to  set  aside  or  annul  a  patent  regularly  issued;  Le  Roy 
V.  Clayton,  2  Sawy.  501,  Fed.  Cas.  8268,  holding  a  patent  for  land  r^ru- 
larly  issued  cannot  be  attacked  in  collateral  proceedings;  United  States 
V.  Tichenor,  8  Sawy.  149,  12  Fed.  421,  United  States  v.  Curtner,  11  Sawy. 
414,  26  Fed.  298,  Brewster  v.  Kansas  City  etc.  Ry.  Co.,  25  Fed.  243,  and 
United  States  v.  Williams,  12  Sawy.  148,  30  Fed.  315,  all  reaffirm  the  rule ; 
United  States  v.  Colgate,  22  Blatchf .  412,  21  Fed.  318,  holding,  where  suit 
is  brought  by  United  States  to  repeal  a  patent  for  an  invention,  an  injunc- 
tion will  not  be  granted,  pendente  lite,  to  restrain  the  commencement  or 
prosecution  of  suits  for  infringement;  United  States  v.  Culver,  52  Fed.  83, 
and  United  States  v.  Central  Pacific  B.  Co.,  84  Fed.  220,  where  patent  has 
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issued  for  mineral  lands  as  for  agricultnral  lands  f  Houck  v.  Kelsey,  17 
Kan.  336,  holding,  where  pre-emption  has  been  fraudulently  obtained,  a 
third  party  having  no  interest  or  equity  in  land  cannot  disturb  title;  Max- 
well Land  Grant  Case,  121  U.  S.  380,  30  L.  Ed.  958,  7  Sup.  Ct.  1028, 
holding  further  as  to  necessary  averments  and  proofs  in  such  cases; 
Wright  V.  Roseberry,  121  U.  S.  517,  30  L.  Ed.  1047.  7  Sup.  Ct.  998,  Bank 
of  Mississippi  v.  Duncan,  52  Miss.  750,  and  Consolidated  Electric  Light 
Co.  V.  Edison  Electric  Light  Co.,  23  Blatchf.  413,  25  Fed.  720,  all  argu- 
endo; United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  281,  31  L.  Ed.  750, 
8  Sup.  Ct.  854,  holding,  when  it  is  apparent  the  only  purpose  of  bill  is  to 
'  benefit  claimants  other  than  the  government,  it  will  be  dismissed;  Wis- 
consin Cent.  Ry.  Co.  v.  United  States,  164  U.  S.  207,  209,  41  L.  Ed.  405, 
406,  17  Sup.  Ct.  50,  51,  holding  the  government  is  not  bound  by  the  act  of 
its  officers,  making  an  unauthorized  payment,  under  misconstruction  of 
law;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  429,  holding  patent  obtained 
fraudulently  or  unlawfully  cannot  be  annulled  by  an  officer  of  the  execu- 
tive branch  of  government;  Horsky  v.  Moran,  21  Mont.  356,  53  Pac.  1068, 
and  United  States  v.  San  Pedro  Co.,  4  N.  M.  291,  17  Pac.  403;  officer  who 
issues  patent  acts  ministerially,  not  judicially. 

Boundaries  of  Indian  grant,  when  survey  was  made  in  presence  of  repre- 
sentatives of  both  parties  to  grant,  and  has  been  acquiesced  in  for  more  than 
thirty  years,  cannot  be  made  the  subject  of  dispute  by  reference  to  courses  and 
distances  called  for  in  patent. 

Approved  in  Maryland  v.  West  Virginia,  217  U.  S.  42,  54  L.  Ed.  658, 
30  Sup.  Ct.  268,  upholding  boundary  which  had  been  recognised  for  many 
years;  Virginia  v.  Tennessee,  148  U.  S.  523,  37  L.  Ed.  544,  13  Sup.  Ct. 
736,  holding  a  boundary  line  acquiesced  in  by  States  or  provinces  for  a 
great  number  of  years  is  just  as  binding  on  them  as  such  a  boundary 
would  be  on  private  parties. 

Lands  lying  within  limits  of  Fort  Leavenworth  military  reservation,  as 
surveyed  in  1830,  are  not  subject  to  patent. 

Approved  in  Behrends  v.  Goldsteen,  1  Alaska,  524,  setting  apart  by 
Secretary  of  Navy,  and  use  by  department  for  naval  purposes,  of  public 
lands,  constitutes  valid  reservation  by  executive;  Benson  v.  United  States, 
146  U.  S.  331,  86  L.  Ed.  994,  13  Sup.  Ct.  62,  holding  jurisdiction  of  United 
States  extends  over  entire  reservation  and  is  not  limited  to  portion  occu- 
pied for  military  purposes.  , 

Miscellaneous.  Cited  in  United  States  v.  Payne,  147  U.  S.  690,  37 
L,  Ed.  333,  13  Sup.  Ct.  443;  United  States  v.  American  Bell  Tel.  Co.,  167 
U.  S.  240,  42  L.  Ed.  154, 17  Sup.  Ct.  810;  Sanborn  v.  Vance,  69  Mich.  226,  37 
N.  W.  274;  Gibson  v.  Chouteau,  39  Mo.  594;  Magwire  v.  Tyler,  40  Mo. 
437;  HoUister  v.  United  States,  145  Fed.  779,  76  C.  C.  A.  337. 
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2  Wall.  5S8-550,  17  L.  Ed.  833,  THE  ANN  CAROLINE. 

Vessel  on  starboard  tack,  if  close-hauled,  has  a  right  to  keep  her  coiir86» 
and  one  on  port  tack,  although  close-hauled,  must  give  way  or  be  answerable 
for  consequences. 

Approved  in  Bentley  v.  Coyne,  4  Wall.  511,  18  L.  Ed,  459,  following  rule. 

Obligation  of  a  stipulator  is  the  same  as  that  of  a  surety,  and  consequently 
his  liability  is  limited  by  the  terms  of  his  contract. 

Approved  in  The  Steam  Propeller  Belle,  5  Ben.  59,  Fed.  Gas.  1270,  hold- 
ing, where  decree  was  rendered  against  vessel,  libelant  was  entitled  to 
interest  from  date  of  stipulation,  the  terms  of  stipulation  having  made  the 
rules  of  court  a  part  of  contract;  The  Sydney,  47  Fed.  262,  263,  holding, 
under  stipulation  for  value  upon  the  release  of  a  vessel,  obligors  are  not 
liable  for  interest  on  sum  stipulated,  except  on  default  in  complying  with 
terms  of  stipulation;  The  Glide,  72  Fed.  203,  18  C.  C.  A.  5t)4,  stipulators 
are  not  technically  parties  to  a  cause,  though  bound  by  decree. 

Penalty  as  limit  of  liability  on  statutory  bond.    Note,  55  L.  B.  A.  895« 

Stipulators  on  bond  fo{  release  of  vessel  attached  under  libel  for  colUsioii 
cannot  be  made  liable  for  more  than  the  amount  assumed  in  stipulation  aa 
value  of  vessel,  with  costs  as  stipulated. 

Approved  in  The  James  McCauUey,  181  Fed.  936,  105  C.  C.  A.  186,  fol- 
lowing rule;  The  Steamer  Webb,  14  Wall.  418,  20  L.  Ed.  777,  and  The 
Wanata,  95  U.  S.  605,  615,  24  L.  Ed.  464, '466,  both  following  rule;  In  re 
Harris,  57  Fed.  244,  6  C.  C.  A.  320,  holding  court  may  require  bond  shall 
contain  a  stipulation  for  interest  from  date  thereof;  The  Manitoba,  122 
U.  S.  102,  SO  L.  Ed.  1097,  7  Sup.  Ct.  1161,  holding  obligors  on  bond  are 
liable  for  interest  from  date  of  decree  of  District  Court. 

Measure  of  damages  incurred  by  party  whose  ressel  has  bean  sunk  by 
collision  is  the  value  of  vessel. 

Approved  in  The  Baltimore,  8  Wall.  385,  386,  19  L.  Ed.  465,  holding  the 
maxim  restitutio  in  integram  applies  as  measure  of  damages  in  admiralty 
cases;  Place  v.  The  Steamship  Norwich,  1  Ben.  99,  100,  Fed.  Gas.  11,202, 
where  act  of  1851  is  carefully  examined  and  its  provisions  construed. 

Where  decree  against  stipulators  in  Circuit  Court  is  afflmied  in  Supreme 
Court,  libelants  are  not  of  right  entitled  to  interest  on  judgment  render^  in 
Circijit  Court. 

Approved  in  The  Alaska,  44  Fed.  503,  and  The  North  Star,  62  Fed.  87, 
10  C.  C.  A.  262,  whether  libelants  shall  be  allowed  interest  is  a  matter 
within  discretion  of  appellate  court. 

Distinguished  in  Burrows  v.  Lownsdale,  133  Fed.  251,  66  C.  C.  A.  650, 
interest  not  allowed  on  damages  awarded  in  admiralty  for  personal  injury. 

Interest  on  sum  allowed  as  damages.     Note,  18  L.  B.  A.  453. 
Interest  on  unliquidated  damages.    Note,  28  L.  £.  A.  (N.  8.)  %. 
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Miseellaneous.  Cited  in  United  States  v.  Ames,  99  U.  S.  41,  25  L.  Ed. 
299,  and  in  The  Or^on,  158  U.  S.  211,  39  L.  Ed.  954,  15  Sup.  Ct.  814, 
as  containing  a  disenssion  of  powers  of  admiralty  courts* 

2  Waa  560-561,  17  L.  Ed.  862,  THE  MOBKIHO  LIOHT. 

Vessel  in  rear  of  another  will  not  be  hdd  strictly  to  rule  which  obliges 
her  to  keep  out  of  way  of  one  ahead,  when  it  is  so  dark  that  ressel  ahead 
cannot  be  seen  by  former. 

Approved  in  The  City  of  Merida,  24  Fed.  234,  burden  of  proof  rests  on 
rear  vessel  to  show  that  she  used  every  reasonable  precaution  to  avoid 
collision. 

Inevitable  accident^  as  applied  to  a  case  of  collision  at  sea,  defined. 
Approved  in  The  Adventuress,  214  Fed.  838,  collision  held  due  to  neg- 
ligence in  selecting  anchorage,  and  not  to  storm  as  inevitable  accident; 
The  Jumna,  149  Fed.  172,  79  C.  C.  A.  119,  exonerating  vessels  for  series 
of  collisions  in  East  River  following  parting  of  towboat's  hawsers ;  Bleak- 
ley  V.  New  York,  139  Fed.  808,  injury  to  scow  by  floi^ting  ice,  left  on  side 
of  pier  in  river  at  place  exposed  and  generally  regarded  as  dangerous 
when  ice  moving,  not  caused  by  inevitable  accident;  The  Cornell,  134  Fed. 
€97,  appl3ring  rule  where  tows  were  driven  together  by  sudden  and  severe 
windstorm  when  passing  at  proper  distance;  The  Rebecca,  122  Fed.  622, 
60  C.  C.  A.  251,  holding  collision  in  daytime  between  two  schooners  was 
due  to  fault  of  overtaking  vessel;  The  Fontana,  119  Fed.  858,  56  C.  C.  A. 
365,  determining  fault  of  collision  between  two  towed  barges  caused  by 
sheer  of  one  due  to  suction  of  overtaking  steamer;  The  Severn,  113  Fed. 
579,  holding  inevitable  accident  not  shown  where  colliding  vessel  wiiich 
drifted  had  only  one  anchor  out  and  sudden  squall  lasted  only  five  min- 
utes; The  Newport  News,  105  Fed.  395,  44  C.  C.  A.  541,  holding  collision 
between  ferry-boat  running  between  Washington  and  Alexandria  and 
steamer  coming  up  river  was  caused  by  fault  of  ferry-boat  in  keeping 
to  wrong  side  of  channel  and  changing  course  on  hearing  steamer's  signal;' 
Kenova  Trans.  Co.  v.  Monongahela  River  etc.  Coke  Co.,  56  W.  Va.  73, 
48  S.  E.  846,  where  during  fog  in  river  in  night  towboat  with  barges 
drifted  'down  and  struck  pier  and  one  of  barges  cut  loose  and  injured 
wharfboat,  injury  caused  by  inevitable  accident;  The  Mabey  and  Cooper, 
14  Wall.  215,  20  L.  Ed.  882,  want  of  due  care  having  been  shown,  the  de- 
fense ** inevitable  accident,"  was  not  sustained;  The  Lady  Pike,  21  Wall, 
17,  22  L.  Ed.  504  (overruling  2  Biss.  144,  Fed.  Cas.  7985),  The  Mary 
Powell,  36  Fed.  599,  The  Columbia,  48  Fed.  326,  and  The  Michigan,  52 
Fed.  507,  holding  defense  cannot  be  sustained  where  it  is  shown  the  per- 
son in  charge  of  the  deck  incompetent,  unskillful  or  n^Iigent;  The  Wan- 
ata,  95  U.  S.  610,  24  L.  Ed.  464,  a  vessel  which  has  failed  to  display  proper 
signal  lights  cannot  set  up  accident  was  inevitable;  Killam  v.  The 
Schooner  Erie,  3  Cliff.  459,  461,  Fed.  Caa.  7765,  holding  collision  caused 
by  failure  to  display  proper  lights  and  to  keep  a  properly  appointed  and 
stationed  lookout|  was  not  inevitable   accident;   Ayer  v.   The   Steamer 
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Glaucus,  4  Cliif.  169,  Fed.  Cas.  683,  where  collision  was  caused  by  failure 
of  both  vessels  to  observe  rules  of  navigation  prescribed  by  Congress, 
it  could  not  be  considered  an  inevitable  accident;  The  Ship  John  Tucker, 
5  Ben.  370,  Fed.  Cas.  7431,  holding  accident  not  inevitable ;  Arbo  v.  Brown, 
9  Fed.  319,  and  The  Mary  L.  Cushing,  60  Fed.  HI,  where  steamer,  safely 
moored  for  all  ordinary  purposes,  broke  loose  during  storm  and  caused 
dama/?^e,  accident  was  held  inevitable;  The  Florence  P.  Hall,  14  Fed.  416, 
and  The  Ohio,  91  Fed.  553,  33  C.  C.  A.  667,  holding  further  as  to  burden 
of  proof  where  inevitable  accident  is  alleged;  The  Lilian  Vigus,  22  Fed. 
748,  where  injury  is  caused  by  one  vessel  pounding  against  another  in  a 
storm;  and  master  of  vessel  knew  that  storm  was  approaching,  accident 
will  not  be  considered  inevitable ;  The  Olympia,  61  Fed.  122, 127,  9  C.  C.  A. 
393,  where  accident  was  due  to  breaking  of  steamer's  tiller  rope,  the  bur- 
den is  on  her  to  rebut  presumption  of  negligence;  The  B.  B.  Saunders,  19 
Fed.  120,  The  Normandie,  43  Fed.  153,  and  The  Leland,  19  Fed.  777,  as 
to  burden  of  proof  where  action  is  brought  for  a  maritime  tort;  Union 
Steamship  Co.  v.  Nottinghams,  17  Gratt.  120,  91  Am.  Dec.  380,  holding, 
m  action  for  damages  for  collision  on  the  water,  negligence  on  part  of 
defendants  in  doing  injury  is  the  gravamen  of  the  action. 

Liability  for  injury  by  inevitable  accident.    Note,  1  E.  B.  0.  209. 

When  respondent  alone  Is  in  fault  libelant  may  recover;  if  libelant,  tben 
Ubel  must  be  dismissed;  if  both,  then  damages  must  be  i^portioned. 

Approved  in  The  Maria  Martin,  12  Wall.  43,  20  L.  Ed.  253,  The  Con- 
tinental, 14  Wall.  361,  20  L.  Ed.  804,  The  Sunnyside,  91  U.  S.  215,  23 
L.  Ed.  305,  and  The  American,  92  U.  S.  438,  23  L.  Ed.  727,  holding,  where 
one  vessel  did  not  observe  every  precaution  to  prevent  a  collision  caused 
by  a  flagrant  fault  of  the  other,  the  damages  caused  thereby  should  be 
equally  divided  between  them;  The  Clarita  and  Clara,  23  Wall.  13,  23 
L.  Ed.  149,  where  injury  was  held  to  be  due  entirely  to  carelessness  in 
management  of  one  vessel ;  The  Atlas,  93  U.  S.  313,  319,  23  L.  Ed.  865,  868, 
holding,  where  the  cargo  of  a  vessel  not  at  fault  is  lost  through  the  colli- 
sion of  two  other  vessels  equally  at  fault,  the  owner  of  same  may  proceed 
against  either  of  offending  vessels,  and  is  entitled  to  decree  against  it  for 
entire  damages;  The  Clara,  102  U.  S.  203,  26  L.  Ed.  146,  where  vessel 
collided  with  and  sunk  was  shown  to  have  had  no  watch  on  deck,  it  was 
held  colliding  vessel  was  not  liable;  Meyers  Excursion  Co.  v.  Ross,  41 
Fed.  829,  holding  that  absence  of  a  lookout  was  immaterial  where  it  does 
not  appear  that  collision  could  in  anywise  be  attributed  to  his  absence. 

Liability  of  vessels  and  owners  for  injuries  caused  by  collision.    Note, 
45  Am.  Dec.  51,  52. 

Sailing  vessel  on  the  open  sea  proceeding  on  her  vosrage  is  not  obliged  to 
shorten  sail  or  lie  to  because  the  night  is  so  dark  that  an  approaching  remrt 
could  not  be  seen. 

Approved  in  The  Colorado,  91  U.  S.  702,  23  L.  Ed.  388  (affirming  1 
Brown,  403,  Fed.  Cas.  3028),  case  of  a  collision  between  a  failing  vctfuei 
and  a  steamer  on  Lake  Huron. 
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Distinguished  in  The  Chattahoochee,  173  U.  S.  544,  43  L.  Ed.  804,  19 
Sup.  Ct.  493  (affirming  74  Fed.  902,  21  C.  C.  A.  162),  where  it  was  held 
that  sailing  at  a  ten  or  twelve-knot  rate  in  a  dense  fog  off  Nantucket 
Shoals  was  an  immoderate  speed  and  that  a  vessel  was  properly  con- 
demned therefor;  The  Johns  Hopkins,  13  Fed.  187,  and  The  Rhode  Island, 
17  Fed.  558,  in  case  of  fog,  and  in  place  much  frequented  by  vessels,  it 
is  as  much  the  duty  of  a  sailing  vessel  to  go  at  a  moderate  rate  of  speed 
as  it  is  the  duty  of  a  steamer;  The  Martello,  34  Fed.  72,  holding  four  knots 
an  immoderate  speed  for  a  sailing  vessel  approaching  New  York  harbor 
in  a  fog. 

Where  vessel  ought  to  be  stopped.    Note,  75  Am.  Dec.  610. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  8t.  Bep. 
41,  42,  48. 

Wlieie  a  collision  at  sea  is  the  result  of  inevitable  accident,  each  party 
must  bear  his  oim  loss. 

Approved  in  The  Director,  180  Fed.  610,  following  rule ;  dissenting  opin- 
ion in  Hawgood  etc.  Transit  Co.  v.  Meaford  Transp.  Co.,  232  Fed.  569, 
majority  holding  breaking  of  rudder  stock  causing  collision  was  not  due 
to  inevitable  accident;  The  Chicasaw,  38  Fed.  362,  arg^iendo. 

Where  libel  for  damages  for  collision  is  dismissed,  on  ground  of  inevitable 
accident,  daimaat  is  entitled  to  his  costs. 

Distinguished  in  The  Florence  P.  Hall,  14  Fed.  418,  where  libel  was  dis- 
missed without  costs. 

2  WaU.  561,  17  L.  Ed.  921,  GOBDOK  r.  UNITED  STATES. 
No  appeal  lies  to  Supreme  Court  ttom  Court  of  Claims. 
Approved  in  La  Abra  Silver  Mining  Co.  v.  United  States,  175  XJ.  S. 
436,  44  L.  Ed.  285,  20  Sup.  Ct.  179,  holding  suit  brought  by  United  States 
to  determine  question  of  fraud  in  obtaining  award  against  Mexico  is  a 
"cafie"  within  Const.,  art.  3,  §  2;  State  v.  Brill,  100  Minn.  510,  10  Ann. 
Cas.  425,  111  N.  W.  644,  holding  void  statute  requiring  judges  of  District 
Court  to  appoint  county  board  of  control;  United  States  v.  Klein,  13 
Wall.  144,  20  L.  Ed.  525,  in  general  discussion  as  to  powers  of  Court  of 
Claims ;  dissenting  opinion  in  United  States  v.  Lee,  106  U.  S.  240,  27  L.  Ed. 
188,  1  Sup.  Ct.  277,  and  In  re  Sanborn,  148  U.  S.  224,  226,  87  L.  Ed.  430, 
431,  13  Sup.  Ct.  578,  579,  both  holding  no  appeal  lies,  on  part  of  claimant, 
from  decision  of  Court  of  Claims  on  claim  presented  by  head  of  depart- 
ment, with  consent  of  claimant,  and  reported  to  department  by  court  under 
provisions  of  act  of  March  3, 1887;  United  States  v.  Old  Settlers,  148  U.  S. 
466,  87  L.  Ed.  524,  13  Sup.  Ct.  666;  Briggs  v.  Light-Boats,  11  Allen,  177, 
and  Ex  parte  Joins,  191  U.  S.  102,  48  L.  Ed.  Ill,  24  Sup.  Ct.  27,  all  | 
arguendo. 
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Distinguished  in  United  States  v.  Seymour,  10  App.  D.  C.  311,  uphold- 
ing State  conferring  on  Court  of  Appeals  jurisdiction  of  appeals  from 
commissioner  of  patents  in  certain  cases;  on  ground  that  objectionable 
clause  in  act  creating  Court  of  Claims  was  repealed  by  act  of  1867;  United 
States  V.  Alire,  6  Wall.  576,  18  L.  Ed.  947,  United  States  v.  O 'Grady,  22 
Wall.  647,  22  L.  Ed.  773,  Langford  v.  United  States,  101  U.  S.  344,  25 
L.  Ed.  1012,  United  States  v.  Jones,  119  U.  S.  477,  479,  80  L.  Ed.  440,  441, 
7  Sup.  Ct.  283,  284,  in  which  cases  appeals  were  sustained. 

2  WaU.  662-587,  17  L.  Ed.  881,  THE  SUTTEB  0A8E. 

^   Miscellaneous.    Cited   incidentally   in  Homsby   v.   United    States,   10 
WaU.  237,  19  L.  Ed.  903. 

2  WaU.  587-500,  17  L.  Ed.  866,  UNITED  STATES  r.  PAOHEOO. 

At  common  law,  when  sea  or  a  bay  is  designated  as  a  boundary  of  land, 
the  line  of  ordinary  high  tide  Is  intended,  and  this  rule  will  be  observed  in 
determining  boundary  line  of  Mexican  grant  bordering  on  Bay  of  San  Fran- 
cisco. 

Approved  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  481,  i7  L.  Ed.  1145, 
23  Sup.  Ct.  660,  holding  title  to  lands  embraced  within  patents  under 
swamp-land  act  not  aifected  by  resurvey  of  land  covered  by  water  at 
time  of  original  survey;  Illinois  Cent.  B.  R.  v.  Chicago,  176  U.  S.  660,  44 
L.  Ed.  627,  20  Sup.  Ct.  514,  holding  submerged  lands  along  Lake  Michi- 
gan not  included  in  grant  to  Illinois  Central;  Mobile  Docks  Co.  v.  Mobile, 
146  Ala.  207,  9  Ann.  Gas.  1229,  3  L.  R.  A.  (N.  S.)  822,  40  South.  208, 
holding  "shore''  was  land  between  high  and  low  water  distinct  from 
riparian  rights;  State  v.  Akers,  92  Kan.  182,  AniL  Oas.  1916B,  543,  140 
Pac.  642,  holding  State  had  control  of  beds  of  rivers  to  r^^late  taking  of 
sand  therefrom;  State  v.  Bayou  Johnson  Oyster  Co.,  130  La.  610,  58  South. 
407,  holding  soil  under  ebb  and  flow  of  tide  was  acquired  by  State  on  its 
admission;  East  Boston  Co.  v.  Commonwealth,  203  Mass.  73,  17  Ann.  Oas. 
146,  89  N.  E.  237,  holding  "ordinary  low-water  mark"  in  colony  meant 
same  as  mean  low  water;  Shively  v.  Bowlby,  152  U.  S.  13,  28  29,  47,'  38 
L.  Ed.  336,  342,  348,  14  Sup.  Ct.  552,  558,  565,  where  authorities  relative 
to  title  in  lands  below  high  tide  are  reviewed,  and  holding  a  donation 
clp.im  bounded  by  Columbia  River  gives  no  title  to  land  below  high-water 
mark;  San  Francisco  Sav.  Union  v.  Irwin,  11  Sawy.  675,  28  Fed.  713, 
where  the  ** shore ''  is  defined;  Mills  v.  United  States,  46  Fed.  747,  12 
L.  R.  A.  681,  where  reclaimed  lands  lying  below  high-tide  line  are  over- 
flowed by  the  government  through  the  exercise  of  its  powers  to  improve 
a  navigable  river,  the  injury  is  damnum  absque  injuria;  Cobum  v.  San 
Mateo  County,  75  Fed.  529,  and  Long  Beach  Land  &  Water  Co.  v.  Rich- 
ardson, 70  Cal.  209,  11  Pac.  696,  rule  followed  in  determining  boundary 
to  lands  bordering  on  sea;  Wonson  v.  Wonson,  14  Allen,  82,  reaffirming 
common-law  rule  as  to  lands  bordering  on  a  cove;  State  v.  Pacific  Guano 
Co.,  22  S.  G.  80,  and  State  v.  Pinckney,  22  S.  C.  507,  grant  by  State  of 
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lands  on  shore  of  navigable  tidal  channel  gives  title  to  high-water  mai^ 
only;  Baer  v.  Moran  Bros.  Co.,  2  Wash.  616,  27  Pac.  472,  lands  sub- 
ject to  overflow  by  tide  waters  are  not  within  purview  of  public  land 
laws  of  United  States;  Boston  v.  Richardson,  105  Mass.  356,  arguendo. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note,  53 
Am.  St.  Bep.  291. 

Meaning  of  term  "ordinary"  as  applied  to  high  and  low  water  mark. 
Note,  17  Ann.  Gas.  149. 

Title  to  land  between  high  and  low  water  mark.    Note,  45  L.  B.  A» 
239. 

2  WaU.  691-606,  17  L.  Ed.  812,  BBAD  r.  BOWMAN. 

Sureties  are  as  mndi  bound  by  true  Intent  and  meaning  of  their  contracts 
which  they  voluntarily  subscribe  as  principals. 

Approved  in  Wilkinson  v.  McKimmie,  229  U.  S.  593,  57  L.  Ed.  1343,  33 
Sup.  Ct.  879,  holding  arrangement  as  to  reservation  in  conveyance  did  not 
alter  position  of  principal  or  surety,  and  surety  was  not  discharged  thereby ; 
American  Surety  Co.  v.  Campbell  &  Zell  Co.,  138  Fed.  533,  71  C.  C.  A.  55, 
affirming  Campbell  &  Zell  Co.  v.  American  Surety  Co.,  129  Fed.  493,  holding 
bond  to  discharge  attachment  in  action  by  corporation's  receiver  is  liable 
to  corporation  where  declaration  had  been  amended  substituting  corpora- 
tion for  receiver;  Fulton  v.  Fletcher,  12  App.  D.  C.  17,  holding  final  decree 
on  appeal  was  such  as  to  authorize  suit  on  appeal  bond ;  United  States  v. 
Maloney,  4  App.  D.  C.  511,  holding  annulling  of  contract  for  certain  work 
under  power  reserved  to  do  so  on  default  of  contractor  did  not  exonerate 
contractor  or  sureties  from  liability  for  prior  breaches;  Lamb  v.  Ewing, 
54  Fed.  276,  4  C.  C.  A.  320,  in  discussion  of  rules  for  construing  contract  of 
a  surety. 

Seissne  must  be  for  the  same  turention,  and  in  Judgment  of  law  is  only  a 
continuation  of  the  original  patent. 

Approved  in  Crompton  v.  Belknap  Mills,  6  Fed.  Cas.  845,  30  Fed.  Cas. 
1064,  following  rule. 

2  WaU.  605-609,  17  L.  Sd.  864,  HOOAK  r.  PAOS. 

Patent  or  conflrmation  to  an  original  grantee,  "or  his  legal  representa- 
tives," embraces  representatives  by  contract,  such  as  assignees  or  grantees,  as 
well  as  by  operation  of  law. 

Approved  in  Bradley  etc.  v.  Dells  Lumber  Co.,  105  Wis.  253,  81  N.  W. 
396,  following  rule;  Van  Sice  v.  Ibex  Min.  Co.,  173  Fed.  898,  97  C.  C.  A. 
587,  holding  grantee  of  original  locators  obtaining  patent  to  them  and  their 
heirs  and  assigns  not  estopped  to  assert  interest  of  one  of  locators  had  been 
forfeited ;  McQueen  v.  Flasdick-Black  Land  etc.  Co.,  130  La.  1074,  58  South. 
887,  and  Cooper  v.  Wilder,  5  Cal.  Unrep.  80,  41  Pac.  27,  both  holding 
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where  patent  issued  to  heirs,  courts  could  determine  wfio  was  entitled; 
Braun  v.  Mathieson,  139  Iowa,  414,  116  N.  W.  791,  holding  patent  to  public 
land  issued  to  "heirs"  of  entryman  did  not  give  title  to  widow  as  heir; 
McQueen  v.  Flasdick-Black  Land  etc.  Co.,  135  La.  705,  65  South.  903,  hold- 
ing patent  to  "heirs  and  assigns"  of  entryman'  presumed  to  be  made  to 
transferee  of  his  rights;  Felts  v.  Boyer,  73  Or.  87,  144  Pac.  421,  holding 
purchaser  from  defendant  after  default  was  "representative"  entitled  to  move 
to  set  aside  default ;  Carpenter  v.  Rannels,  19  Wall.  145, 146, 22  L.  Ed.  79,  80 
(affirming  45  Mo.  591),  where  a  grant  to  A  or  his  representatives  was  held 
to  inure  to  B,  who  was  A's  grantee;  Connoyer  v.  Schaeffer,  22  Wall.  261, 
22  L.  Ed.  837,  holding  name  of  claimant  need  not  appear  in  form  of  con- 
firmation; De  La  Vergne  Refrigerating  Machine  Co.  v.  Featherstone,  147 
.U.  S.  225,  87  L.  Ed.  144,  13  Sup.  Ct.  287,  where  principle  was  applied  to 
patent  for  an  invention;  Connoyer  v.  Washington  University,  36  Mo.  484, 
holding  a  confirmation  to  D,  or  his  legal  representatives,  inures  to  benefit 
of  those  who  show  themselves  to  derive  title  through  D,  and  not  to  the 
persons  presenting  claim;  Hammond  v.  Coleman,  4  Mo.  App.  321,  and 
Weeks  v.  Milwaukee  etc.  Ry.  Co.,  78  Wis.  519,  520,  622,  47  N.  W.  742,  743, 
and  the  question  as  to  who  are  such  legal  representatives  is  to  be  deter- 
mined by  laws  of  State  in  which  property  lies;  Dunlap  v.  Green,  60  Fed. 
247,  8  C.  C.  A.  600,  holding  deed  to  a  partnership,  without  naming  indi- 
vidual grantees,  is  good ;  McDonald  v.  McCoy,  121  Cal.  70,  53  Pac.  425,  and 
Bowman  v.  Long,  89  111.  22,  in  defining  term  "legal  representatives,"  hold- 
ing intention  of  party  using  is  to  be  considered  in  its  construction;  Lyles 
V.  Lescher,  108  Ind.  384,  9  N.  E.  366,  and  Walker  v.  Daly,  80  Wis.  226,  49 
N.  W.  813,  both  arguendo ;  Ready  v.  Kearsley,  14  Mich.  225,  as  .authority 
for  holding  a  deed  to  S.  or  his  heirs  is  not  void  for  ambiguity;  Mclnnis  v. 
Pickett,  65  Miss.  357,  3  South.  661-,  holding,  where  patent  is  issued  to  K. 
or  his  heirs,  the  death  of  K.  before  issuance  of  patent  does  not  affect  its 
validity;  Simmons  v.  Allison,  118  N.  C.  776,  24  S.  E.  721,  in  discussion  as 
to  when  latent  ambiguity  in  deed  may  be  explained;  Comstock  v.  Kir  win, 
57  Neb.  6  (see  77  N.  W.  389),  arguendo. 

Distinguished  in  Morgan  v.  Hazlehurst  Lodge,  53  Miss.  676,  and  Neal  v. 
Wilson,  117  N.  C.  406,  53  Am.  St.  Rep.  595,  23  S.  E.  431,  both  holding  a 
deed  to  M.  and  his  heirs  is  invalid  if  M.  is  not  in  esse  at  time  of  execution 
of  deed. 

Land  patents  issued  to  decedent  or  to  heirs  of  decedent.    Note,  83 
Am.  Dec.  470. 

2  WaU.  609-649,  17  L.  Ed.  886,  BONllBflOTA  00.  Y.  ST.  PAUIt  OO. 

In  detennining  qvestlon  of  juiladietton,  f  aels  set  np  1»7  bill  wlU  to  con- 
sidered true. 
Approved  in  Shainwald  y.  DavidSi  09  Fed.  700,  arguendo. 
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Federal  court,  in  determlBing  wbeiber  a  bill  is  original  or  snpplemental, 
will  not  always  be  gnlded  by  tecbnical  rules  of  pleading,  but  may  look  to  tbe 
essence  ot  tlie  matter  and  iffinciples  adopted  by  it  witb  reference  to  Jurisdic- 
tion over  parties. 

Approved  in  McDermott  v.  Hayes,  197  Fed.  136,  116  C.  C.  A.  553,  hold- 
ing where  plaintiff  attached  realty  in  law  action  and  third  party  inter- 
vened, claiming  defendant  held  title  in  oral  trust  for  him,  and  asked  relief 
in  equity,  decree  dissolving  attachment  was  appealable  as  final  decree; 
O'Connor  v.  O'Connor,  146  Fed.  997,  suit  in  equity  to  set  aside  dismissal  of 
judgment  law  action,  being  ancillary,  service  may  be  made  on  parties, 
though  they  reside  outside  district;  Campbell  v.  Golden  Cycle  Min.  Co., 
141  Fed.  613,  73  C.  C.  A.  260,  applying  rule  where  minority  stockholders 
filed  bill  to  enjoin  action  at  law  against  corporation  on  ground  of  con- 
spiracy between  plaintiff  and  controlling  stockholders;  Manning  v.  Berdan, 
132  Fed.  384,  bill  in  equity  by  nonresident  defendant,  to  enjoin  prosecution 
of  law  action,  against  plaintiff  therein  and  nonresident  corporation,  which 
is  not  party  to  law  action,  not  being  ancillary,  must  be  brought  in  district 
of  residence  of  plaintiff  or  defendant;  Home  Ins.  Co.  v.  Virginia-Carolina 
etc.  Co.,  109  Fed.  687,  holding  where  several  State  actions  were  brought  by 
same  plaintiffs  against  several  insurance  companies  on  policies  covering 
same  property  and  actions  were  removed  to  Federal  court,  suit  by  defend- 
ants to  adjust  and  determine  liability  of  respective  insurers  was  ancillary 
to  law  action  and  maintainable  without  i^^gard  to  citizenship;  Coltrane  v. 
Templeton,  106  Fed.  374,  45  C.  C.  A.  328,  holding  in  an  ancillary  suit  to 
collect  assets  of  insolvent  corporation  through  receiver  in  another  district, 
where  court  has  appointed  as  receiver  same  person  as  in  original  suit,  its 
action  in  making  such  appointment  is  not  reviewable;  Nelson  v.  Meehan,  2 
Alaska,  494,  where  judgment  obtained  by  fraud  was  appealed  and  judgment 
affirmed,  court  could  vacate  judgment  where  pending  final  disposition  of 
case  in  District  Court  defendants,  by  affidavit,  disclosed  fraud;  Schenck 
V.  Peay,  1  Woolw.  184,  Fed.  Cas.  12,450;  Ex  parte  Holman,  28  Iowa,  103, 
156,  4  Am.  Bep.  167,  ai^endo. 

Purchaser  or  bidder  at  a  master's  sale  subjects  himseli,.  quoad  hoc,  to 
court's  jurisdiction,  and  becomes  so  far  a  party  that  he  can  appeal  from  any 
subsequent  order  affecting  his  interest. 

Approved  in  Williams  v.  Morgan,  111  U.  S.  699,  28  L.  Ed.  565,  4  Sup. 
Ct.  646,  following  rule;  Schwartz  v.  Costello,  11  App.  D.  C.  557,  holding 
order  in  equity  finally  determining  collateral  matter  was  appealable. 

Distinguished  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  31,  60  L.  Ed. 
873,  36  Sup.  Ct.  477,  bill  cannot  be  interposed  as  ancillary  proceeding  to 
obtain  decree  in  personam  against  party  on  ground  he  had  participated  in 
defense  of  previous  action  against  another  so  as  to  be  bound  by  res  ad- 
judicata;  Terbell  v.  Lee,  40  Fed.  43,  where  purchaser  at  original  sale  lost 
by  laches  right  to  have  resale  vacated. 

Whether,  when  and  how  a  purchaser  at  a  judicial  sale  may  object  to 
title.    Note,  185  Am.  Rep.  918. 
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Wliere  blU  In  equity  la  necessary  to  V)%taln  censtractlon  of  orders,  decrees 
or  acts  of  Federal  court,  bill  Is  properly  filed  in  such  Federal  court,  as  dls^ 
tfiiguished  from  a  State  court,  thougli  parties  would  not  be  entitled  to  proceed 
there  by  original  bill. 

Approved  in  Hull  ▼.  Burr,  234  U.  S.  720,  58  L.  Ed.  1562,  34  Sup.  Ct. 
892;  stating  that  court  had  not  considered  whether -suit  to  restrain  trustees 
in  bankruptcy  from  prosecuting  equity  suit  in  State  court  was  ancillary 
to  proceedings  in  bankruptcy;  Baggs  v.  Martin,  179  U.  S.  209,  45  L.  Ed. 
156,  21  Sup.  Ct.  110,  holding  removal  into  Federal  court  by  Federal  re- 
ceiver of  suit  pending  against  him  in  State  court  estops  him  from  con- 
testing right  of  Federal  court  to  determine  case;  Ferguson  v.  Omaha  etc. 
R.  Co.,  227  Fed.  519,  holding  bill  by  mortgagee,  who  purchased  at  fore- 
closure sale,  to  adjudicafb  rights  of  third  persons,  who  purchased  from 
mortgagor  pending  foreclosure,  was  ancillary  to  foreclosure  suit,  and  Fed- 
eral court  had  jurisdiction;  Cleminshaw  v.  International  Shirt  etc.  Co.,  165 
Fed.  801,  holding  Federal  court  had  jurisdiction  of  suit  to  establish  lien 
on  property  of  bankrupt  which  had  passed  to  trustee  in  bankruptcy; 
Whelan  v.  Enterprise  Transp.  Co.,  164  Fed.  97,  holding  receiver  for  corpo- 
ration could  not  maintain  plenary  bill  in  equity  against  person  not  party 
to  receivership  proceedings  to  recover  on  legal  demand;  Hobbs  Mfg.  Co. 
V.  Gooding,  164  Fed.  93,  holding  Federal  court  rendering  judgment  for 
plaintiff  had  jurisdiction  of  creditor's  bill  by  plaintiff  to  set  aside  fraudu- 
lent conveyances  by  defendant  which  prevent  collection  of  judgment  as 
ancillary  to  first  suit ;  Brown  v.  Morgan,  163  Fed.  396,  holding  one  recover- 
ing judgment  in  Federal  court  could  enforce  lien  of  judgment  acquired 
under  State  statute,  by  equity  suit  in  Federal  court;  Newton  v.  Gage,  155 
Fed.  604,  holding  in  suit  to  foreclose  mortgage,  junior  mortgagee  could 
not  intervene  by  cross-bill  to  foreclose;  Collin  County  Nat.  Bank  v. 
Hughes,  152  Fed.  416,  81  C.  C.  A.  556,  holding  scire  facias  to  revive  judg- 
ment was  continuance  of  action. and  not  original  suit;  Brun  v.  Mann,  151 
Fed.  150,  12  L.  B.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  holding  in  suit  in  equity 
to  sell  property  to  pay  claim  of  complainant,  whei*e  court  had  Jurisdiction 
of  parties,  subsequent  proceedings  by  parties  in  other  courts  without  leave 
were  ineffectual  to  establish  claims  to  property  adverse  to  complainant; 
United  States  v.  Northern  Securities  Co.,  128  Fed.  810,  refusing  stock- 
holder leave  to  intervene  after  affirmance  of  judgment*  decreeing  corpo- 
ration an  illegal  combination  in  violation  of  anti-trust  law;  Myers  v. 
Luzerne  County,  124  Fed.  437,  holding  Federal  court  has  jurisdiction  to 
determine  right  to  proceeds  of  judgment  rendered  therein  which  have  been 
paid  into  court  as  between  claimants  regardless  of  their  citizenship;  Krip- 
pendorf  v.  Hyde,  110  U.  S.  285,  28  L.  Ed.  149,  4  Sup.  Ct.  31,  and  Pacific 
R.  R.  Co.  V.  Missouri  Pacific  Ry.  Co.,  Ill  U.  S.  522,  28  L.  Ed.  504,  4 
Sup.  Ct.  592,  both  holding  bill  filed  on  equity  side  of  court  to  restrain 
or  regulate  judgment  or  suit  at  law  in  same  court  is  supplementary  to  origi> 
nal  suit  and  can  be  maintained  without  reference  to  citizenship  of  parties ; 
to  same  effect  are  Jonhson  v.  Christian,  125  U.  S.  646,  81  L.  Ed.  821,  8 
Sup.  Ct.  1136,  Carey  v.  Houston  etc.  Ry.  Co.,  161  U.  S.  128,  130,  131,  40 
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L.  Ed.  648»  6i4,  16  Sup.  Ct.  541,  542,  543,  Morgan  *8  Louisiana  etc.  Steam- 
sliip  Co.  V.  Texas  Cent.  Ry.  Co.,  137  U.  S.  201,  84  L.  Ed.  686,  11  Sup.  Ct. 
71,  and  House  v.  Letcher,  156  U.  S.  49,  89  L.  Ed.  842,  15  Sup.  Ct.  267, 
where  property  is  in  actual  possession  of  Federal  court,  this  draws  to  it 
the  right  to  decide  all  conflicting  claims  to  its  ultimate  possession  and 
control,  without  regard  to  citizenship  of  parties ;  Thompson  v.  McReynolds, 
29  Fed.  658,  Foster  v.  Mansfield  etc.  R.  R.  Co.,  36  Fed.  628,  Farmers' 
Loan  &  Trust  Co.  v.  Houston,  44  Fed.  116,  Central  Trust  Co.  v.  Wabasli 
Co.,  46  Fed.  159,  Lamb  v.  Ewing,  54  Fed.  273,  4  C.  C.  A.  320,  Crompton 
V.  Jesup,  68  Fed.  279,  15  fc.  C.  A.  397,  Central  Trust  Co.  v.  Carter,  78  Fed. 
233,  24  C.  C.  A.  73,  and  Toledo  etc.  Ry.  Co.  v.  Continental  Trust  Co.,  95 
Fed.  504,  36  C.  C.  A.  155,  Pope  v.  Louisville  etc.  Ry.  Co.,  173  U.  S.  577, 
48  L.  Ed.  816,  19  Sup,  Ct.  501,  where  jurisdiction  of  main  suit  is  predi- 
cated on  diversity  of  citizenship,  and  the  decree  therein  is  therefore  made 
final  in  Circuit  Court  of  Appeals,  the  judgments  and  decrees  in  ancillary 
litigation  are  also  final ;  Oglesby  v.  Attrill,  4  Woods,  116, 14  Fed.  215,  hold- 
ing there  can  be  no  doubt  of  the  propriety  of  substituted  service  when  will 
is  brought  to  obtain  a  new  trial  of  a  cause  at  law  in  same  court;  McBee 
V.  Marietta  etc.  Ry.  Co.,  48  Fed.  246,  holding  jurisdiction  of  Federal  court 
unaffected  by  fact  that  in  supplementary  proceedings  opposite  parties  to 
controversy  are  residents  of  same  State;  Carey  v.  Houston  etc.  Ry.  Co., 
52  Fed.  674,  and  Fish  v.  Ogdensburgh  etc.  Ry.'  Co.,  79  Fed.  132,  holding 
Federal  court  having  jurisdiction  and  possession,  through  receiver,  of  all 
property  of  a  railroad  company,  it  thereby  acquires  jurisdiction  of  a  sub- 
sequent suit  to  foreclose  a  mortgage  on  the  same  property,  irrespective  of 
citizenship;  Central  Trust  Co.  v.  Bridges,  57  Fed.  762,  6  C.  C.  A.  539, 
where  suit  is  pending  in  Federal  court  for  appointment  of  a  receiver  and 
the  foreclosure  of  a  railroad  mortgage,  this  will  give  court  jurisdiction 
of  another  bill  filed  by  Hen  claimants,  whose  right  to  enforce  claim  in  State 
court  will  be  cut  off  when  Federal  court  takes  possession  of  property;  Mc- 
Donald V.  Selig^an,  81  Fed.  756,  holding  bill  filed  to  enjoin  enforcement 
of  a  judgment  in  an  action  at  law  in  same  court  is  ancillary  to  original 
action;  People's  Bank  v.  Calhoun,  102  U.  S.  262,  26  L.  Ed.  108,  holding 
action  pending  in  State  court  cannot  be  removed  to  Federal  court  by  stip- 
ulation, where  there  is  nothing  in  stipulation  or  record  to  show  that  latter 
court  can  take  jurisdiction;  In  re  Sabin,  21  Fed.  Cas.  123,  and  Ross  v. 
Ft.  Wayne,  63  Fed.  471,  11  C.  C.  A.  288,  both  holding  ancillary  proceed- 
ings, for  purposes  of  jurisdiction,  are  treated  as  dependent  upon  suits 
out  of  which  they  grow;  Maitland  v.  Gibson,  79  Fed.  138,  and  Baltimore 
Bldg.  etc.  Assn.  v.  Alderson,  90  Fed.  146,  32  C.  C.  A.  542,  arguendo;  Greg- 
ory v.  Pike,  79  Fed.  521,  25  C.  C.  A.  48,  as  to  service  of  process  in  an- 
cillary proceedings;  Richardson  v.  Loree,  94  Fed.  379,  36  C.  C.  A.  301, 
pointing  out  that  a  bill  may  be  considered  supplemental  for  some  pur{K)ses 
and  original  for  others. 

Distinguished  in  Myers>.  Dorr,  13  Blatchf.  27,  29,  Fed.  Cas.  9988,  and 
Ralston  v.  Sharon,  51  Fed.  709,  where  suit  was  held  to  be  in  no  sense  an^ 
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ciliary  or  supplementary  to  original  suit;  Conwell  v.  White  Valley  Co., 
4  Biss.  199,  Fed.  Gas.  3148,  Aolding  court  will  not  entertain  bill  to  litigate 
new  matters  which  might  be  settled  in  State  court  without  interfering 
with  jurisdiction  already  attached;  United  States  Trust  Co.  v.  Wabash  ete. 
Ry.  Co.,  42  Fed.  348,  349,  holding  Circuit  Court  has  no  jurisdiction  of 
controversy  when  both  parties  thereto  are  nonresidents  of  district,  and 
subject  of  controversy  is  in  hands  of  a  receiver  appointed  by  a  judge  of 
another  district. 

Injunction  against  execution  sales  or  othei;  proceedings  under  final 
process.    Note,  30  L.  E.  A,  104. 

Judicial  sale  without  a  decree  is  invalid,  and  it  is  doubtful  whether  it  may 
be  made  valid  by  a  subsequent  conflrmation. 

Approved  in  Fechet  v.  Drake,  2  Ariz.  244,  12  Pac.  696,  holding  electric- 
light  wires  and  current  fixtures  within  terms  of  mortgage;  Jenkins  Land 
etc.  Co.  V.  Atwood,  80  Neb.  810,  115  N.  W.  306,  holding  it  immaterial 
whether  sale  was  confirmed  where  court  was  without  power  to  sell;  Chap- 
man V.  Branch,  72  W.  Va.  63,  78  S.  E.  239,  holding  court  w^  without 
]>ower  to  include  in  decree  of  confirmation  lands  not  sold,  and  decree  was 
void  as  to  such  lands;  Sa3rre  v.  Elyton  Land  Co.,  73  Ala.  101,  party  assail- 
ing must  acquit  himself  of  want  of  diligence  in  attacking  confirmation; 
Hershy  v.  Latham,  42  Ark.  307,  holding  a  sale  under  execution  is  not 
a  judicial  sale;  Moore  v.  Jeffers,  53  Iowa,  208,  4  N.  W.  1089,  holding  a 
sale  under  order  of  Federal  court,  although  without  provision  for  redemp- 
tion, is  not  void. 

Order  confirming  judicial  sale.    Note,  29  Am.  St.  Rep.  498. 

Rolling  stock  whether  fixtures,  discussed. 

Approved  in  Central  Trust  Co.  v.  Sheffield  etc.  Ry.  Co.,  42  Fed.  110,  coal- 
«ars  used  in  mine  are  ''material"  within  Ala.  Code,  §  3018,  giving  lien 
for  ''any  material,  fixtures,  engine,  boiler  or  machinery"  furnished  for 
any  building  or  improvement  on  land;  Fechet  v.  Drake,  2  Ariz.  245,  12 
Pac.  696,  holding  electric  current  and  wires  fixtures ;  Booth  v.  Central  Sav. 
Bank,  58  Colo.  522,  146  Pac.  241,  holding  realty  mortgage  on  railroad's 
property  as  entirety  included  rolling  stock. 

Distinguished  in  Williams  v.  New  Jersey  Southern  Ry.  Co.,  29  N.  J.  Eq. 
325,  326,  holding  mortgage  of  roadbed  and  franchises,  together  with  en- 
gines, cars  and  rolling  stock,  is,  as  to  latter,  a  chattel  mortgage. 

Miscellaneous.  Cited  in  Minnesota  Co.  v.  St.  Paul  Co.,  6  Wall.  742,  18 
L.  Ed;  858;  Atchison  etc.  Ry.  Co.  v.  Morgan,  42  Kan.  30,  16  Am.  St.  Rep.  474, 
4  L.  R.  A.  287,  21  Pac.  812,  pump  and  boiler  put  in  well  by  railroad  are 
not  fixtures;  Neilson  v.  Iowa  Eastern  Ry.  Co.,  51  Iowa,  188,  33  Am.  Rep. 
127,  1  N.  W.  438,  and  Hoyle  v.  Pittsburg  etc.  Ry.  Co.,  64  N.  Y.  325,  IS 
Am.  Rep.  602,  holding  rolling  stock  is  not  real  property;  Williamson  v. 
New  Jersey  Southern  Ry.  Co.,  28  N.  J.  Eq.  283,  holding  as  between  mort- 
gagee of  railroad  and  execution  creditor,  rolling  stock  is  realty;  Louisville 
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etc.  R.  R.  V.  State,  8  Heisk.  802,  for  purpose  of  taxation,  rolling  stock  is 
part  of  realty. 

2  Wall.  649-728,  17  L.  Ed.  739,  THE  FOSSAT  CASE. 

Surrey  law  of  June  14,  1860,  givee  District  Court  In  California  no  power 
to  amend  or  change  a  decree  of  confirmation. 

Approved  in  United  States  v.  Carpenter,  25  Fed.  Cas.  301,  holding  act 
of  May  6,  1864,  does  not  give  District  Court  power  to  revise  a  decree  of 
confirmation  rendered  by  it;  United  Land  Assn.  v.  ]^night,  85  Cal.  479,  24 
Pac.  820,  arguendo. 

United  States,  as  appellee,  cannot  demand  the  change  or  reversal  of  a 
decree. 

Approved  in  Alviso  v.  United  States,  8  Wall.  342,  19  L.  Ed.  306,  holding 
the  United  States  cannot  object  to  the  correctness  of  a  boundary  line  in 
an  approved  survey,  where  it  did  not  appeal  from  decree  approving  sur« 
vey;  United  States  v.  Billing,  2  Wall.  448,  17  L.  Ed.  849,  holds  similarly. 

Survey  of  lands  under  decree  of  coturt  confirming  a  claim  under  act  of 
March  3,  1861,  must  conform  to  decree  in  all  respects. 

Approved  in  United  States  v.  Peralta,  99  Fed.  629,  holding  District  Court 
decree  afSrming  land  commissioner's  decision  was  not  final  as  to  bound- 
aries of  grant  where  it  had  not  been  surveyed ;  De  Guyer  v.  Banning,  3  Cal. 
Unrep.  326,  25  Pac.  254,  holding  void  exception  made  in  survey  after  de- 
cree confirming  title,  excluding  certain  lands  from  certificate  which  were 
within  exterior  boundaries  as  given  by  decree;  United  Land  Assn.  v. 
Knight,  3  Cal.  Unrep.  216,  23  Pac.  269,  holding  lines  given  in  decree  and 
recited  in  patent  prevailed  over  those  given  in  survjey  and  granting  clause 
of  patent;  De  Guyer  v.  Banning,  167  U.  S.  738,  42  L.  Ed.  345,  17  Sup.  Ct. 
942  (affirming  91  Cal.  402,  27  Pac.  762),  holding  it  within  power  of  court 
to  order  a  new  survey  where  surveyor-general  has  misinterpreted  its  de- 
cree; Hale  V.  Akers,  69  Cal.  167,  10  Pac.  389,  holding  further  as  to  land 
erroneously  included;  Bissell  v.  Henshaw,  1  Sawy.  584,  Fed.  Cas.  1447, 
and  Fos^  v.  Hinkell,  91  Cal.  203,  27  Pac.  647,  as  authority  for  holding 
proceedings  for  location  of  land  under  act  of  1860  are  judicial;  United, 
States  V.  Southern  Pac.  Co.,  14  Sawy.  640,  45  Fed.  610,  discussing  when 
Mexican  grant  becomes  sub  judice. 

When  tiUe  papers  designate  the  beginning  of  a  straight  line  and  fix  its 
course,  such  a  line  cannot  be  varied  by  fact  that  a  rough  map  (a  Mexican 
disefio),  on.  which  it  is  drawn  makes  it  vary. 

Approved  in  Bissell  v.  Henshaw,  1  Sawy.  589,  Fed.  Cas.  1447,  holding 
there  is  no  ''sobrante"  where  two  boundary  lines  are  given  and  data  for 
finding  others. 
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2  WalL  728-769,  17  L.  Ed.  768,  LOWBEB  ▼.  BAKaS. 

All  mercantile  contracts  ought  to  be  construed  according  to  their  i^latn 
meaning  to  men  of  senae  and  understanding,  and- not  according  to  forced  and 
refined  constructions  of  lawyers. 

Approved  in  New  Orleans  etc.  Ry.  Co.  v.  Meridian  Water  Co.,  72  Fed. 
232, 18  C.  C.  A.  519,  Union  Pac.  Ry.  Co.  v.  Travelers'  Ins.  Co.,  83  Fed.  678, 
28  C.  C.  A.  1,  and  McCulsky  v.  Klosterman,  20  Or.  114,  10  L.  R.  A.  788, 
25  Pac.  368,  as  bearing  on  the  general  subject  of  construction  of  contracts, 
but  without  special  application. 

Whether  covenants  are  dependent  Is  to  be  determined  by  Intention  of  par- 
ties as  appears  in  instrument. 

Approved  in  Stockstell  v.  Byrd,  132  La.  407,  410,  61  South.  447,  448, 
holding,  in  absence  of  clear  language  to  contrary,  promises  which  formed 
consideration  for  each  other  were  dependent. 

Contracts^  where  meaning  is  not  clear,  are  to  b^  construed  in  light  of  cir- 
cumstances surrounding  parties  when  they  were  made,  and  the  practical  inter- 
pretation which  they,  by  their  conduct,  have  given  to  provisions  in  contro- 
versy. 

Approved  in  Harten  v.  Loffler,  29  App.  D.  C.  502,  and  Harten  v.  Loffler, 
212  U.  S.  404,  58  L.  Ed.  578,  29  Sup.  Ct.  351,  both  applying  rule  in  con- 
struing contract  to  sell  real  estate  and  business  and  goodwill  thereof; 
Adler  v.  Galbraith,  Bacon  &  Co.,  156  Fed.  266,  holding  custom  of  making 
time  allowance  for  chartered  ship  to  reach  port  when  read  into  charter- 
party  would  render  urgency  of  early  sailing  date  circumstance  affecting 
time  allowance;  Browne  v.  Paterson,  165  N.  Y.  466,  59  N.  E.  297,  constru- 
ing contract  to  purchase  cargo  of  certain  steamer;  Clark  v.  New  York  Life 
Ins.  Co.,  101  S.  C.  273,  85  S.  E,  598,  applying  rule  in  construing  insurance 
contract  as  to  extension  of  time  by  payment  of  premiums ;  Welling  v.  East- 
em  Bldg.  etc.  Assn.,  B6  S.  C.  296,  34  S.  E.  410,  holding  where  express  con- 
tract under  which  building  and  loan  association  loans  its  funds  conflicts 
with  its  by-laws,  the  express  agreement  prevails;  Murray  v.  Aiken  Co.,  37 
S.  C.  485,  16  S.  E.  147,  arguendo;  Williamson  v.  Eastern  Bldg.  &  Loan 
Assn.,  54  S.  C.  594,  32  S.  E.  769,  in  construction  of  circular  issued  by 
building  and  loan  association;  The  Alert,  61  Fed.  505,  in  construing  agree- 
ment to  deliver  a  vessel  in  a  foreign  port  at  ''about"  a  certain  date — the 
word  "about"  construed;  dissenting  opinion  in  First  Nat.  Bank  v.  Henry, 
159  Ala.  391,  49  South.  105,  construing  bank  deposit  slip  received  by  mem- 
ber of  partnership;  dissenting  opinion  in  Ex  parte  Felder,  61  S.  C.  536, 
39  S.  E.  741,  majority  holding  agreement  herein  to  be  not  an  assignment 
of  balance  on  foreclosure,  but  agreement  by  mortgagee  to  prorate  with 
heirs  of  mortgagor  amount  of  foreclosure  sale  over  certaia  sum  in  scale 
of  dividends  paid  to  mortgagor's  unsecured  creditors. 

Stipulation  in  a  charter-party  that  a  vessel  will  proceed  with  all  possible 
dispatch  from  one  port  to  another  named,  is  broken  if  vessel  goes  by  longer 
route  and  stops  at  another  port. 
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Distinguished  in  Gill  &  Fraser  v.  Browne,  53  Fed.  397,  3  C.  C.  A.  573, 
where  charter-party  required  vessel  should  proceed  with  all  convenient 
speed. 

Sttpulation  In  a  charter-party  that  chartered  vcBsel,  then  in  distant  seas, 
idiall  proceed  trom  port  named  to  another  "with  all  possihle  dispatch,'*  is  a 
warranty  and  condition  precedent  to  right  of  recovery. 

Approved  in  Giuseppe  v.  Manufacturer's  Export  Co.,  124  Fed.  666,  hold- 
ing provision  in  charter-party  to  proceed  with  all  possible  dispatch  was  a 
warranty ;  Kauffman  v.  Raeder,  108  Fed.  179,  54  L.  B.  A.  247,  47  C.  C.  A. 
278,  holding  when  parties  agreed  to  pay  certain  sum  for  stock  on  certain 
day  and  owner  of  stock  deposited  stock  in  bank  and  notified  parties,  he 
sufficiently  performed  his  part  of  the  contract ;  Lightcap  v.  Bradley,  188  111. 
523,  59  N.  E.  252,  holding  if  plaintiff's  covenant  goes  only  to  part  of  con- 
sideration and  breach  thereof  may  be  compensated  in  damages,  defendant 
cannot  treat  it  as  condition  precedent  but  must  perform  his  part;  Ross- 
Heehan  Foundry  Co.  v.  Royer  Wheel  Co.,  113  Tenn.  376,  68  L.  R.  A.  829, 
83  S.  W.  168,  contract  to  make  and  deliver  for  three  years  all  castings 
required  by  defendant,  each  delivery  to  be  paid  for  within  sixty  days,  may 
be  terminated  on  failure  to  make  payments  as  provided;  Davison  v.  Von 
Lingen,  113  U.  S.  50,  28  L.  Ed.  888,  5  Sup.  Ct.  351  (affirming  5  Hughes,  226, 
4  Fed.  360,  reversing  1  Fed.  182),  and  Olsen  v.  Hunter-Benn  &  Co.,  54  Fed. 
631,  holding  stipulation  that  vessel  is  "now  sailed,  or  about  to  sail,"  is 
stipulation  that  she  has  her  cargo  on  board,  and  for  breach  of  condition 
charterers  may  repudiate  contract  and  recover  for  damages;  Norrington  v. 
Wright,  115  U.  S.  203,  29  L.  Ed.  368,  6  Sup.  Ct.  14,  where  contract  provide.^ 
iron  rails  are  to  be  shipped  at  rate  of  about  one  thousand  tons  per  month, 
the  shipment  at  a  greatly  reduced  rate  entitles  consignee  to  repudiate  the 
whole  contract;  Antila  v,  Gill,  5  Hughes,  285,  7  Fed.  488  (affirming  5  Fed. 
129),  holding  delay  pf  thirty-one  days,  after  having  stipulated  to  sail  with- 
out delay,  was  unreasonable  and  that  charterers  were  released;  Deshon  v. 
Fosdick,  1  Woods,  289,  Fed.  Cas.  3819,  holding  representation  by  owner  to 
charterer  that  ship  would  sail  on  a  day  certain  amounted  to  a  warranty, 
breach  of  which  released  charterer ;  Simonetti  v.  Foster,  2  Fed.  416,  holding 
where  survey  showed  vessel  had  not  capacity  to  stow  to  amount  guaranteed, 
charterers  were  not  bound  to  accept  vessel;  Gray  v.  Mopre,  37  Fed.  267, 
where  time  of  arrival  of  vessel  at  port  of  shipment  is  specified  in  contract  to 
furnish  freight,  and  both  parties  contract  with  regard  to  it,  it  is  in  nature 
of  condition  precedent  to  enforcement  of  contract  by  owner;  The  B.  F. 
Bruce,  50  Fed.  123,  where  party  enters  into  unqualified  contract  to  carry 
goods  he  is  bound  to  perform  same  unless  prevented  by  act  of  God,  the  law 
or  other  party  to  contract ;  Jordan  v.  Newton,  116  Mich.  678,  75  N.  W.  132, 
where  provision  in  note,  whose  only  consideration  was  the  construction  of 
a  railroad,  that  road  shall  be  completed  and  in  operation  by  a  certain  day, 
is  a  condition  precedent  to  a  liability  thereon,  a  failure  of  which  renders 
note  void;  The  Star  of  Hope,  1  Hask.  38,  Fed.  Cas.  13,312,  and  Crow  v. 
Myers,  41  Fed.  817^  as  to  rules  for  construing  contracts  of  shipping;  Pitts- 
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burg  etc.  Ry.  Co.  v.  Columbus  etc.  Ry.  Co.,  8  Biss.  488,  Fed.  Cas.  11,197, 
contracts,  when  ambiguous,  should  be  construed  in  light  of  circumstances 
surrounding  the  parties;  Wilfred  v.  Myers,  40  Fed.  174,  in  collection  of 
authorities  relating  to  warranties;  Watson  v.  Deeds,  3  Ind.  App.  77,  29 
N.  E.  162,  whether  a  qualification,  restriction  or  stipulation  is  a  condition 
precedent  or  subsequent  depends  upon  the  intention  of  the  parties  gathered 
from  the  whole  instrument ;  Barker  v.  Barzone,  48  Md.  489,  where  charter- 
party  was  held  broken  because  of  failure  of  ship  owner  to  tender  vessel  for 
loading  purposes  within  time  designated  therein;  dissenting  opinion  in 
Gerli  v.  Poidebard  Silk  Mfg.  Co.,  57  N.  J.  L.  438,  61  Am.  St.  Rep.  615,  SO 
L.  R.  A.  70,  31  Atl.  403,  holding  where  goods  are  sold  to  be  delivered  at  a 
specified  time,  the  purchaser  is  not  bouifd  to  accept  them  at  a  subsequent 
time. 

Distinguished  in  The  Star  of  Hope,  1  Hask.  45,  Fed.  Cas.  13,312,  Fearing 
V.  Cheeseman,  3  Cliff.  94,  Fed.  Cas.  4710,  and  Porteous  v.  Williams,  115 
^.  Y.  121,  21  N.  E.  712,  holding  inevitable  accident  or  perils  of  sea  that 
delay  vessel  in  reaching  port  of  lading  beyond  usual  time  of  passage  does 
not  relieve  charterers;  La  Compagnie  Commerciale  v.  Gomila,  36  La.  Ann. 
282,  where  charterers  had  waived  their  rights,  growing  out  of  vessel'^  de- 
lay; Reid  v.  Field,  83  Va.  32,  1  S.  E.  399,  where  party  was  held  to  have 
waived  his  right  to  have  a  strict  performance  of  contract. 

Entirety  of  contract  of  sale  with  successive  deliveries.    Note,  54  Am. 
'  Rep.  625. 

Entirety  of  contracts — Complete  performance,  when  essential    to  a 
cause  of  action  ex  contractu.    Note,  50  Am.  St.  R^.  294. 

Right  to  rescind  or  abandon  contract  for  other  party's  default.    Note, 
30  L.  R.  A.  40. 

2  WaU.  750-762,  17  !•.  Ed.  942,  EZ  PARTE  FLBMIKO. 

Petitioner  for  writ  must  show  that  he  lias  an  Interest  in  matter  s«t  up  in 
petition  as  grounds  for  application.  One  acquiring  interest  in  bonds  after 
f  oieclosure  and  sale  has  no  standjbig  to  ask  mandamus  to  Otrcnit  Court  to  com- 
pd  report  by  marshal  making  tke  sale. 

Approved  in  Police  Justice  v.  Supervisors,  38  Mich.  424,  holding  a  ser- 
vant, agent  or  attorney  cannot  enforce  in  his  own  name  the  rights  of  his 
principal  or  master. 
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III  WALLACE. 


9  WalL  1-19,  18  L.  Ed.  129,  LOVEJOY  v.  MT7BKAY. 

Attaching  creditor  Is  not  liable  for  officer's  act  unless  be  Interferes  in 
some  manner  so  as  to  make  bimself  liable. 

Approved  in  Munns  v.  Loveland,  15^  Utah|  256,  49  Pao.  744,  holding 
attaching  oreditors  not  liable. 

By  glTlag  indemnity  bond  to  the  dieriff,  attacbing  plaintiff  became  co- 
trespasser  with  him  in  proceedings  under  Illegal  attachment. 

Approved  in  Nisbet  v.  Federal  Title  etc.  Co.,  229  Fed.  649,  holding  judg- 
ment in  replevin  against  officer  making  levy  binding  on  attachment  plain- 
tiff, who  gave  bond  to  indemnify  officer;  Screws  v.  Watson,  48  Ala.  634, 
635,  Sparkman  v.  Swift,  81  Ala.  233,  8  South.  160,  Rice  v.  Wood,  61  Ark. 
454,  33  S.  W.  638,  March  v.  Bamet,  121  Cal.'423,  66  Am.  St.  Rep.  47,  53 
Pac.  934,  Knight  v.  Nelson,  117  Mass.  460,  Lesher  v.  Getman,  30  Minn. 
328,  15  N.  W.  312,  Hunt  v.  Walker,  12  Heisk.  558,  and  Cabell  v.  Hamilton 
etc.  Shoe  Co.,  81  Tex.  108,  16  S.  W.  812,  all  holding  indemnitors  liable 
as  cotort-f easors  for  wrongful  levy ;  Lienkauf  v.  Morris,  66  Ala.  413,  where 
indemnitors  held  liable  in  compensatory  damages  only  for  wrongful  levy; 
State  V.  Smith,  78  Me.  266,  67  Am.  Bap.  805,  4  Atl.  414,  holding  public 
officers  guarding  public  lands  liable  as  cotrespassers  for  permitting  re- 
moval &i  timber;  Norman  v.  Horn,  36  Mo.  App.  425,  holding  plaintiff  in 
unlawful  attachment  proceeding  liable  as  trespasser;  principle  applied  in 
Walker  v.  Read,  59  Tex.  192,  holding  denial  of  plaintiff's  title  to  whole 
tract  sued  for  by  defendant,  occupying  part,  constituted  him  ootrespasser 
with  other  occupants;  Koch  v.  Peters,  97  Wis.  502,  73  N.  W.  28,  holding 
assistance  rendered  sheriff  in  unlawful  attachment,  by  attaching  creditors, 
constituted  them  joint  tort-feasors ;  Weller  v.  Hanaur,  95  Fed.  239,  240,  242, 
following  rule;  Main  Co.  v.  Morrow,  8  Wyo.  323,  57  Pac.  917,  that  sheriff 
surrendered  goods  without  consent  of  creditor  will  not  release  latter; 
Dempsey  v.  Chambers,  154  Mass.  334,  26  Am.  St.  Rep.  252,  18  L.  R.  A.  221, 
28  N.  E.  280,  holding  subsequent  ratification  of  nnauthorized  acts  done  as 
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ratifier's  agent  constitutes  ratifier  cotrespasser,  where  damage  inflicted  by 
agent. 

Distinguished  in  Bidwell  v.  Toledo  etc.  St.  Ry.  Co.,  72  Fed.  12,  13,  hold- 
ing nonresident  corporation,  not  intending  to  become  a  party,  not  bound 
by  judgment  because  it  assumed  the  defense  pursuant  to  contract;  Lee  v. 
Maxwell,  98  Mich.  503,  57  N.  W.  584,  holding  subsequent  satisfaction  of 
their  execution  out  of  wrongfully  attached  property  does  not  constitute 
junior  creditors  cotrespassers  with  attaching  creditor. 

Sheriff's  liability  for  deputy's  torts.    Note,  11  Am.  Dec  146. 

« 

Judgment  not  folly  satlsfled  against  one  or  more  cotrefpaflsen  U  no  bar 
to  an  action  against  another  not  Joined  in  the  first  salt. 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Mining  etc.  Co.,  225  U.  S. 
132,  Ann.  Gas.  1913E,  875,  56  L.  Ed.  1028,  32  Sup.  Ct.  641,  holding  dis- 
missal for  lack  of  jurisdiction  of  suit  against  one  of  two  joint  tort-feasors, 
liable  severally,  did  not  bar  action  in  another  State  against  other;  Wood- 
worth  V.  Gorsline,  30  Colo.  193,  194,  69  Pac.  707,  holding  where  plaintiifs 
in  execution  gave  sheriff  indemnity  bond,  judgment  against  sheriff  in  re- 
plevin for  return  of  property  is  no  bar  to  trover  against  obligors  on  bond; 
Cushing  V.  Hederman,  117  Iowa,  639,  94  Am.  St.  Rep.  322,  91  N.  W.  941, 
holding  in  action  for  slander  fact  that  judgment  has  been  recovered  against 
defendant's  wife  for  making,  independently  of  him,  the  same  slanderous 
accusation  is  no  bar;  Johnson  v.  McKenna,  73  N.  J.  Eq.  5,  67  AtL  397, 
applying  rule  in  suit  against  persons  converting  .surplus  on  foreclosure 
sale;  Kennealy  v.  Leary,  67  N.  J.  L.  437,  51  Atl.  475,  holding  unsatisfied 
judgment  in  New  York  against  stakeholder  ia  no  bar  to  suit  in  this  State 
against  principal  in  wager;  Parmenter  v.  Barstow,  21  R.  I.  412,  43  Atl. 
1036,  holding  judgment  against  one  tort-feasor  cannot  be  pleaded  in  bar 
of  action  against  another  for  the  same  cause  of  action;  Abb  v.  Northern 
Pac.  Ry.  Co.,  28  Wash.  437,  92  Am.  St.  Rep.  871,  68  Pac.  957,  holding  ac- 
ceptance of  satisfaction  from  one  joint  tort-feasor  releases  all  in  spite  of 
agreement  to  contrary;  The  Atlas,  94  U.  S.  315,  23  L.  Ed.  866,  holding 
unsatisfied  judgment  against  one  colliding  vessel  no  bar  to  action  by  in- 
jured third  party  against  the  other;  Sessions  v.  Johnson,  95  U.  S.  349,  351, 
24  L.  Ed.  597,  598,  holding  action  against  one  of  two  tort-feasors  not 
barred  by  unsatisfied  judgment  against  the  other;  Birdsell  v.  Shaiiol,  112 
U.  S.  489,  28  L.  Ed.  770,  5  Sup.  Ct.  246,  holding  judgment  for  patentee  for 
nominal  damages  against  infringing  manufacturer  and  payment  no  bar  to 
action  against  person  using  machine;  New  England  etc.  Marine  Ins.  Co. 
v.  Dunham,  3  Cliff.  337,  Fed.  Cas.  10,155,  holding  partial  recovery  in  for- 
eig:n  court  from  colliding,  vessel  of  damages  suffered,  no  bar  to  suit  for 
remainder  against  the  underwriters;  CoUard  v.  Delaware  etc.  R.  R.  Co., 
6  Fed.  247,  holding  unsatisfied  judgment  against  one  of  two  joint  tort- 
feasors no  bar  to  action  against  the  other;  Power  v.  Baker,  27  Fed.  397, 
holding  mere  payment  into  court  by  one  joint  trespasser  of  judgment 
against  him  no  bar  to  enforcing  better  judgment  against  the  other;  Du 
Bose  V.  Marx,  52  Ala.  509,  510,  holding  jui^g^ent  against  purchaser   at 
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wrongful  sale  under  pretended  authority  no  bar  to  action  against  party 
proeuring  the  sale;  Vincent  v.  McNamara,  70  Conn.  341,  39  Atl.  446,  holding 
action  against  person  maliciously  procuring  attachment  not  barred  by  prior 
judgment  in  replevin  suit  against  attaching  officer;  Norfolk  Lumber  Co. 
y.  Simmons,  2  Marv.  (Del.)  329,  43  Atl.  164,  holdin?  unsatisfied  jiidgiiient 
and  execution  in  another  State  against  parties  procuring  wrongful  levy  no 
bar  to  action  against  sheriff;  United  Soc.  of  Shakers  v.  Underwood,  11 
Bush,  271,  21  Am.  Rep.  217,  holding  unsatisfied  judgment  against  one  co> 
trespasser  for  wrongful  conversion  of  property,  no  bar  to  action  against 
another;  Cleveland  v.  Bangor,  87  Me.  263,  47  Am.  St.  Rep.  329,  32  Atl.  894, 
holding  unsatisfied  judgment  against  street  railway  for  injuries  caused  by 
obstructing  street,  no  bar  to  suit  therefor  against  city;  State  v.  Boyce,  72 
Md.  143,  20  Am.  St  Rep.  459,  7  L.  R.  A.  273,  19  Atl.  366,  holding  pendency 
of  suit  against  one  joint  tort-feasor  not  pleadable  in  abatement  in  separate 
suit  against  another;  Elliott  v.  Hayden,  104  Mass.  181,  and  Knight  v.  Nelson, 
117  Mass.  460,  holding  unsatisfied  judgment  against  attaching  officer  no  bar 
to  action  against  persons  procuring  wrongful  attachment;  Arnett  v.  Mis- 
souri Pac.  Ry.,  64  Mo.  App.  374,  Bloss  v.  Plymale,  3  W.  Va.  408,  100  Am. 
Dec.  757,  and  Ellis  v.  Esson,  50  Wis.  151,  36  Am.  Rep.  836,  6  N.  W.  522^ 
holding  covenant  not  to  sue  one  of  several  trespassers,  in  absence  of  com- 
plete satisfaction,  no  discharge  of  the  others;  Russell  v.  McCall,  141  N.  Y. 
451,  38  Am.  St.  R^.  814,  36  N.  E.  502,  holding  judgment  against  construc- 
tive trustee  for  misappropriation  no  bar  to  action  against  cotrustees  de  son 
tort;  Turner  v.  Brock,  6  Heisk.  53,  holding  prior  unsatisfied  judgment 
against  another  person  no  bar  to  action  against  person  in  whose  hands 
converted  property  found;  Griffie  v.  McClung,  6  W.  Va.  134,  holding  judg- 
ment against  cotrespasser  no  bar  to  suit  against  another;  The  Kalorama, 
10  Wall.  218,  19  L.  Ed.  945,  holding  assertion  of  maritime  lien  in  admiralty 
not  barred  by  pending  action  in  State  court  for  sum  due;  Gunther  v.  Lee, 
45  Md.  67,  24  Am.  Rep.  505,  holding  release  to  one  cotrespasser,  inured  to 
others'  benefit,  though  mere  judgment  would  not  have  barred  action  against 
them;  Savage  v.  Stevens,  128  Mass.  255,  holding  that  satisfaction  of  judg- 
ment against  one  trespasser  barred  action  against  his  eotrespasser. 

Distinguished  in  H.  C.  Cook  Co.  v.  Beecher,  172  Fed.  167,  holding  action 
by  owner  of  judgment  against  corporation  for  infringement  to  charge  di- 
rectors with  its  payment  as  joint  trespassers  was  not  within  jurisdiction 
of  Federal  court  as  ancillary  to  former  suit ;  Welsh  v.  Carder,  95  Mo.  App. 
44,  68  S.  W.  581,  holding  where  plaintiff  left  in  pledge  with  A  note  made 
by  B,  secured  by  chattel  mortgage  of  goods  of  which  defendant  became 
owner,  and  sued  A  for  conversion  and  recovered  judgment,  he  cannot 
replevy  mortgaged  property;  Tilley  v.  Cottrell,  21  R.  I.  310,  43  Atl.  369, 
holding  in  suit  by  constable  on  attachment  indemnity  bond,  fact  that 
plaintiff  subsequently  levied  other  attachments  on  same  property  and  that 
his  loss  grew  out  of  his  joint  acts  with  other  parties  is  no  answer  to  de- 
fendants' liability  on  bond;  Chils  v.  Gronlund,  41  Fed.  505,  holding  but 
one  judgment  recoverable  against  joint  tort-feasors  in  same  action. 
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Judgments  as  evidence  between  additional  x>artie8.    Note,  25  Am.  Dec 
544. 

Effect  of  judgment  against  one  eotrespasser  as  bar  to  actions  against 
the  other.    Note,  54  Am.  Dec.  205,  206. 

Unsatisfied  judgment  against  one  joint  tort-feasor.    Note,  82  Am.  Dite. 
597. 

Persons  engaged  In  committing  the  same  trespass,  are  Joint  and  seTeral 
trespassers;  not  Joint  trespassers  exclusively. 

Approved  in  Weinman  v.  De  Palma,  232  U.  S.  575,  58  L.  Bd.  737,  34 
Sup.  Ct.  370,  holding  lessor  making  contract  with  adjoining  owner  for  erec- 
tion of  party-wall,  construction  of  which  rendered  necessary  undermining 
of  tenant's  wall,  was  jointly  and  severally  liable  for  trespass;  Sherman 
Clay  &  Co.  V.  Searchlight  Horn  Co.,  225  Fed.  500,  holding  owner  of  patent 
had  right  to  separately  sue  persons  infringing  patent;  Saxlehner  v.  Eisner, 
140  Fed.  941,  where  executive  officers  of  corporations  controlled  defense 
,  in  infringing  suit  against  corporation,  suit  lies  to  recover  of  them  individ- 
ually damages  therein  decreed;  District  of  Columbia  v.  Boiling,  4  App. 
D.  C.  401,  holding  in  action  against  several  tort-feasors,  verdict  could  be 
rendered  against  any  or  all  defendants ;  Parmenter  v.  Barstow,  21  R.  I.  413, 
43  Atl.  1036,  holding  judgment  against  one  tort-feasor  cannot  be  plcadc<l 
in  bar  of  action  against  another  for  the  same  cause  of  action ;  Three  States 
Lumber  Co.  v.  Blanks,  118  Tenn.  643,  102  S.  W.  83,  holding  judgment  in 
favor  of  marshal  levying  writ  in  action  for  trespass  for  excessive  levy 
thereunder  did  not  bar  action  against  party  procuring  levy;  Pence  v. 
Bryant,  73  W.  Va.  131,  80  S.  E.  139,  holding  where  verdict  was  against 
three  defendants  as  joint  tort-feasors,  court  could,  on  motion  for  new  trial 
and  for  verdict  against  two,  set  aside  verdict  figainst  third  and  render 
judgment  against  two  as  being  solely  liable;  The  Beaconsfield,  158  U.  S. 
307,  39  L.  Ed.  995,  15  Sup.  Ct.  862,  holding  whole  value  of  cargo  recover- 
able from  one  of  two  colliding  vessels ;  Barnes  v.  Viall,  6  Fed.  671,  holding 
attorney  and  his  client  who  procured  plaintiff's  false  imprisonment,  jointly 
and  severally  liable  therefor;  Albright  v.  McTighe,  49  Fed.  820,  holding 
cotort-feasors  jointly  and  severally  liable. 

Satisfaction  accepted  in  full  for  injury  done  precludes  plaintiif  from 
second  recovery  for  same  damages,  though  he  may  have  obtained  two  or  more 
Judgments  for  the  same  tort. 

Approved  in  Carey  v.  Bilby,  129  Fed.  205,  63  C.  C.  A.  361,  where  one 
claiming  damages  against  two  jointly  for  fraudulent  misrepresentations  in 
sale  accepted  money  from  one  and  executed  release,  reserving  right  to  sue 
other,  release  no  defense  to  action  against  other ;  McCoy  v.  Louisville  etc.  R. 
Co.,  146  Ala.  336,  338,  40  South.  106,  107,  holding  satisfaction  of  judgment 
against  one  of  two  railroads  responsible  for  injury  barred  action  against 
other;  Louisville  etc.  Mail  Co.  v.  Barnes,  117  Ky.  874,  876,  111  Am.  St.  Rep. 
280,  281,  64  L.  R.  A.  574,  79  S.  W.  264,  acceptance  of  money  from  one  joint 
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toi*t-fea8or  in  part  satisfaction  and  in  consideration  of  his  release  from 
farther  payment  does  not  preclude  recovery  against  other;  State  v.  Mary- 
land Elec.  Rys.  Co.,  126  Md.  305,  306,  95  Atl.  44,  45,  holding  settlement  of 
suit  against  one  of  two  persons  claimed  liable  for  wrongful  death  was  bar 
to  suit  against  other;  Hartigan  v.  Dickson,  81  Minn.  286,  83  N.  W.  1092, 
holding  where  party  injured  by  several  parties  accepts  satisfaction  from 
one,  all  persons  against  whom  suit  might  be  brought  for  such  injury  are 
released;  Dulaney  v.  Buffum,  173  Mo.  15,  73  S.  W.  128,  holding  where 
plaintiffs  acknowledge  full  satisfaction  for  injury  done  they  cannot  reserve 
joint  action  or  any  further  claim  against  tort-feasors  jointly  liable  but 
not  named  in  release;  Fitzgerald  v.  Union  Stockyards  Co.,  89  Neb.  398, 
33  L.  B.  A.  (N.  S.)  983,  131  N.  W.  614,  holding  settlement  with  one  of  sev- 
eral joint  wrongdoers  did  not,  under  facts  of  case,  release  others;  Gates- 
ville  Nat.  Bank  v.  Colgin,  21  Tex.  Civ.  489,  51  S.  W.  857,  holding  giving 
<*laim  bond  under  Rev.  Stats,  art.  5311,  does  not  prevent  recovery  of  dam- 
ages by  owner  for  injuries  to  goods  while  in  possession  of  office,  in  suit 
against  party  procuring  writ;  Sircey  v.  Hans  Rees  Sons,  156  N.  C.  302, 
71  S.  £.  312,  holding  release  by  servant  to  master  for  injury  caused  by 
joint  negligence  of  master  and  stranger  barred  action  against  stranger; 
McDonald  v.  Godflard  Grocery  Co.,  184  Mo.  App.  438,  171  S.  W.  652,  hold- 
ing receipt  of  sum  from  certain  joint  wrongdoers  on  agreement  not  to  sue 
them  was  not  release  barring  action  against  others;  Judd  v.  Walker,  158 
Mo.  App.  166,  167,  169,  138  S.  W.  659,  660,  holding  dismissal  as  to  one 
joint  tort-feasor  in  consideration  of  certain  sum  did  not  release  other,  but 
only  reduced  damages;  Robertson  v.  Trammell,  37  Tex.  Civ.  64,  83  S.  W. 
263,  holding  release  to  one  joint  tort-feasor  and  dismissal  as  to  him  did  not 
release  others,  when  full  satisfaction  of  damage  claim  was  not  acknowl- 
edged; Robinson  v.  St.  Johnsbury  etc.  R.  Co.,  80  Vt.  142,  12  Ann.  Gas. 
1060,  9  L.  R.  A.  (N.  S.)  1249,  66  Atl.  819,  holding  where  express  company 
employing  plaintiff  indemnified  him  for  injury  while  in  service,  caused  by 
negligence  of  railroad  with  which  express  company  had  contract,  railroad 
could  plead  release  to  express  company  in  bar  of  suit  for  injuries ;  Jennings 
v.  Dolan,  29  Fed.  862,  holding  several  judgments  recoverable  though  but 
one  satisfaction  allowed  against  infringers  of  patent;  Babcock  &  Wilcox 
Co.  v.  Pioneer  Iron  Works,  34  Fed.  341,  holding  settlement  and  satisfaction 
by  one  joint  infringer  of  a  patent  discharged  the  other;  Albright  v.  Mc- 
Tighe,  49  Fed.  820,  holding  tort-feasors  jointly  and  severally  liable  in 
action  for  malicious  prosecution  though  but  one  satisfaction  allowable 
except  for  costs;  Donaldson  v.  Carmichael,  102  Ga.  43,  29  S.  E.  137,  hold- 
ing receipt  for  money  from  one  of  two  joint  wrongdoers  discharges  both; 
Berkley  v.  Wilson,  87  Md.  222,  223,  224,  39  Atl.  504,  holding  judgment 
against  one  cotort-feasor  and  tender  of  amount  thereof  barred  recovery 
from  the  others;  Stimpson  v.  Poole,  141  Mass.  505,  6  N.  E.  707,  holding 
settlement  with  indorser  by  insolvent  maker's  assignee,  who  sold  indors- 
er's  security,  barred  recovery  of  sum  indorser  paid  payee;  Miller  v.  Beck, 
108  Iowa,  575,  70  N.  W.  345,  holding  satisfaction  was  bar  to  action  against 
another  of  such  attachment  creditors. 
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Distinguished  in  Dwy  v.  Connecticut  Co.,  89  Conn.  79,  80,  L.  R.  A.  1915E, 
92  Atl.  884,  885,  holding  release  of  one  joint  tort-feasor  with  express 
reservation  of  right  to  sue  others  did  not  bar  actions  against  them;  dis- 
senting: opinion  in  Miller  v.  Beck  etc.  Co.,  108  Iowa,  587,  79  N.  W.  345, 
majority  holding  where  attachments  were  unlawfully  levied  by  distinct 
creditors  and  debtor  recovered  judgment  against  one  of  them  for  unlawful 
attachment  which  was  satisfied,  such  satisfaction  was  bar  to  recovery 
against  other  creditors;  Torrey  v.  Schneider,  74  Tex.  121,  11  S.  W.  1070, 
holding  satisfaction  of  judgment  against  subsequent  creditor,  no  bar  to 
recovery  from  prior  creditor,  each  having  procured  illegal  attachment. 

Modified  in  Amett  v.  Missouri  Pac.  Ry.,  64  Mo.  App.  374,  and  Bloss  v. 
Plymale,  3  W.  Va.  408,  100  Am.  Dec.  717,  holding  release  of  one  must 
be  under  seal  to  discharge  all  the  cotrespassers^ 

Effect  of  a  release  to  or  satisfaction  accepted  from  one  of  several 
wrongdoers.    Note,  11  Am.  St.  Rep.  907,  908. 

Releasing  one  joint  tort-feasor  without  releasing  the  others.    Note, 
111  Am.  St.  Rep.  287. 

Release  of  one  joint  tort-feasor  as  affecting  the  liability  of  the  others* 
Note,  92  Am.  St.  Rep.  886. 

Effect  of  judgmei.:;  against  one  joint  tort-feasor  on  other's  liability. 
Note,  58  L.  R.  A.  418,  428. 

Principle  that  no  man  aball  be  twice  vexed  for  same  cauae  of  action  ap- 
plies to  case  of  a  second  suit  against  tlie  same-trespasser. 

Approved  in  McGovern  v.  New  York,  229  U.  S.  370,  46  L.  R.  A.  (N.  S.) 
391,  67  L.  Ed.  1231,  33  Sup.  Ct.  876,  holding  judgment  in  condemnation 
suit  giving  owner  less  than  it  ought  did  not  deprive  him  of  property  with- 
out due  process  of  law  so  as  to  give  jurisdiction  over  appeal  to  Supreme 
Court;  Child  v.  Boston  etc.  Iron  Works,  19  Fed.  260,  holding  unsatisfied 
judgment  for  profits  against  infringer  of  patent  barred  another  action  for 
damages  for  same  infringements. 

Judgment  alone,  for  property  converted,  witliont  full  satisfaction,  cannot 
operate  to  vest  title  thereto  in  defendant. 

Approved  in  Third  Nat.  Bank  v.  Rice,  161  Fed.  826,  15  Ann.  Oaa.  450, 
23  L.  R.  A.  (N.  S.)  1167,  88  C.  C.  A.  640,  holding  payment  of  judgment  in 
conversion  vested  title  in  defendant  as  of  date  of  conversion  as  between 
parties,  but  not  as  against  third  claimant,  to  whom  defendant  voluntarily 
surrendered  property  before  judgment;  Foerderer  v.  Tradesmen's  Nat. 
Bank,  107  Fed.  222,  46  C.  C.  A.  243,  applying  principle  in  dealings  between 
factors  under  Pennsylvania  act;  Meyer  Bros.  Drug  Co.  v.  Davis,  68  Ark. 
115,  56  S.  W.  789,  holding  sureties  paying  judgment  against  them  and  con- 
stable for  wrongful  seizure  are,  on  death  of  constable  insolvent,  subro- 
gated to  right  of  constable  to  sue  on  note  given  for  purchase  money  of 
property  sold  under  process;  Moss  v.  Marks,  70  Neb.  704,  97  N.  W.  1032, 
dismissal  of  action  for  conversion  is  no  bar  to  replevin^  Union  Pac.  Ry. 
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Co.  ▼.  Schiff,  78  Fed.  220,  holding  title  not  vested  by  judgment  against 
him,  in  pledgee  who  wrongfully  rehypothecated  secnrities;  Ledbetter  v. 
Embree^  12  Ind.  App.  619,  40  N.  E.  928,  holding  title  to  property  wrong- 
fully converted  does  not  vest  in  tort-feasor  until  satisfaction  of  judgment 
for  compensation;  United  Soc.  of  Shakers  v.  Underwood,  11  Bush  (Ky.), 
270,  271,  21  Am.  Bep.  216,  217,  reviewing  cases,  holding  wrongfully  con- 
verted property  does  not  vest  in  tort-feasor  when  judgment  for  value 
thereof  obtained  against  him;  Miller  v.  Hyde,  161  Mass.  474,  42 
AnL  St.  Bep.  425,  25  L.  R.  A.  44,  37  N.  E.  761,  and  Singer  Mfg.  Co.  v.  Skill- 
man,  52  N.  J.  L.  264, 19  Atl.  260,  holding  plaintiff's  title  to  chattel  not  trans- 
ferred by  entry  of  judgment  in  trover  in  his  favor;  Turner  v.  Brock,  6 
Heisk.  53,  and  Jiioore  v.  King,  4  Tex.  Cr.  App.  402,  23  S.  W.  486,  holding 
plaintiff's  title  to  property  converted  not  divested  by  judgment  for  value 
thereof;  Peerce  v.  Kitzmiller,  19  W.  Va.  577,  upon  question  whether  judg- 
ments are  property;  Oilman  v.  Township  of  Qilby,  8  N.  D.  627,  80  N.  W. 
891,  following  rule. 

Distinguished  in  Meixell  v.  Kirkpatrick,  29  Kan.  684,  release  of  claim 
against  one  joint  judgment  debtor  does  not  discharge  the  other. 

Denied  in  dissenting  opinion  in  Miller  v.  Hyde,  161  Mass.  479,  25  L.  B.  A, 
47,  37  N.  E.  765,  majority  sustaining  doctrine  as  stated,  supra. 

Title  passing  by  judgment  in  trover.    Note,  11  Am.  Dec.  524, 

Title  passing  by  judgment.    Note,  17  Am.  Dec.  218. 

Of  the  vesting  of  title  by  a  judgment  for  the  value  of  personal  prop- 
erty in  action  of  trespass  or  of  trover.    Note,  42  Am.  St.  Bep.  430. 

Effect  of  recovery  in  trover  upon  title  of  property  converted.    Note, 
15  Ann.  Oas.  454. 

Parties  who  wrongfully  procured  attaclutient  of  plaintJlTs  property,  gave 
sheriff  Indemnity  bond,  were  notified  of  salt  against  sheriff  for  damages  re- 
sulting from  illegal  attachment  and  defended  same,  were  concluded  by 
judgment  therein. 

Approved  in  Souffront  v.  La  Compag^ie  Des  Sucreries  De  Porto  Rico, 
217  U.  S.  487,  54  L.  Ed.  851,  30  Sup.  Ct.  608,  holding  where  vendors  sued 
in  their  own  name  to  protect  vendees,  vendees  could  plead  judgment  as 
res  ad  judicata;  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  221  Fed. 
80,  holding  officer  of  corporation  owning  most  of  stock  and  conducting 
defense  in  infringement  suit  was  personally  bound  by  decree;  Cushman 
v.  Warren-Scharf  Asphalt  Paving  Co.,  220  Fed.  860, 1*35  C.  C.  A.  289,  hold- 
ing jud^:ment  in  suit  against  city  to  compel  levy  of  tax  to  pay  for  street 
contract,  which  was  defended  by  property  owners  who  had  given  bond  to 
protect  city,  was  conclusive  against  such  owners  in  suit  to  enforce  statutory 
lien;  Rust  Land  &  Lumber  Co.  v,  Wheeler,  189  Fed.  326,  111  C.  C.  A.  53, 
holding  judgment  against  one  who  has  right  of  action  over  against  another 
was  conclusive  on  latter  when  it  took  charge  of  defense;  Harrington  v. 
Atlantic  etc.  Tel.  Co.,  143  Fed.  337,  majority  stockholder  who  controls 
affairs  of  and  transferred  to  corporation  patents  in  violation  of  trust  is 
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jointly  liable  with  it  for  infringement;  Australian  Knitting  Co.  v.  Gormly, 
138  Fed.  97,  98,  manufacturer  of  infringing  article  who  assists  purchaser 
in  defending  infringement  suit,  but  who  does  not  control  defense,  is  not 
concluded  by  judgment;  Sacks  v.  Kupferle,  127  Fed.  571,  holding  when 
suit  for  infringement  against  dealer  in  alleged  infringing  article  was  de- 
fended by  manufacturer  of  such  article  at  own  cost  and  on  appeal  patent 
adjudged  void,  such  adjudication  is  bar  to  subsequent  suit  against  manu- 
facturer on  same  patent;  Hauke  v.  Cooper,  108  Fed.  925,  48  C.  C.  A.  144, 
and  James  v.  Gkrmania  Iron  Co.,  107  Fed.  613,  46  C.  C.  A.  476,  both  hold- 
ing one  conducting  litigation  in  another's  name  as  well  as  party  in  whose 
name  litigation  is  conducted  is  barred  by  judgment ;  Tootle  v.  Coleman.  107 
Fed.  46,  57  L.  R.  A.  120,  46  C.  C.  A.  132,  holding  one  who  instigates  another 
to  do  a  wrongful  act  and  when  wrongdoer  is  sued  takes  upon  himself  de- 
fense of  case  is  estopped  by  judgment;  District  of  Columbia  v.  Washing- 
ton Gas  Light  Co.,  9  Mackey  (D.  C),  52,  holding  in  suit  against  one  liable 
over  in  former  action  and  who  had  opportunity  to  defend,  testimony  of 
deceased  witness  given  in  former  action  was  admissible;  Ludy  v.  Larson, 
78  N.  J.  Eq.  243,  37  L.  E.  A.  (N.  S.)  957,  79  Atl.  689,  holding  one  claim- 
ing lien  on  building  under  mechanic's  lien  law  who  defended  suit  against 
contractors  by  other  claimants  was  concluded  by  judgment;  United  States 
Fidelity  Co.  v.  Martin,  77  Or.  382,  149  Pac.  1027,  holding  judgment  in 
another  State  against  one  protected  by  indemnity  bond  conclusive  against 
indemnitor;  Hanrick  v.  Qurley,  93  Tex.  481,  56  S.  W.  331,  holding  judg- 
ment on  demurrer  denying  recovery  in  land  suit,  though  adjudicating  only 
right  to  land  then  in  controversy,  binds  unsuccessful  party  in  subse- 
quent suit  for  other  lands  against  same  parties  where  in  both  suits  he 
claimed  as  heir;  Friend  v.  Ralston,  35  Wash.  433^  77  Pac.  798,  judgment 
by  owner  of  building  against  contractor  for  breach  of  contract  con- 
cludes surety;  Robbins  v.  Chicago,  4  Wall.  672,  18  L.  Ed.  430,  holding 
party  in  fault  who  knew  suit  was  pending,  concluded  by  judgment 
against  city  for  damages  occasioned  by  defective  street;  Smeltzer  v. 
White,  92  U.  S.  294,  23  L.  Ed.  509.  holding  judgment  against  validity 
of  county  warrants  conclusive  against  assignor,  who  guaranteed  them,  in 
suit  by  assignee;  Eagle  Mfg.  Co.  v.  Miller,  41  Fed.  357,  and  Bradley  Mfg. 
Co.  V.  Eagle  Mfg.  Co.,  57  Fed.  985,  6  C.  C.  A.  661,  holding  principals  con- 
cluded by  judgment  against  their  agents  for  infringing  patent;  Johnson  v. 
Richmond  Beach  Improvement  Co.,  63  Fed.  496,  holding  judgment  of  fore- 
closure against  community  property  bound  wife,  though  separated  from 
her  husband  and  not  actually  served;  Theller  v.  Hershey,  89  Fed.  576, 
holding  party  agreeing  to  share  expenses  of  action  for  infringement  is 
privy  thereto;  Kirksey  v.  Friend,  48  Ala.  284,  holding  bill  maintainable 
against  indemnitors  to  enforce  payment  of  rebel  court's  judgment  against 
insolvent  sheriff  for  wrongful  levy;  Viele  v.  Germania  Ins.  Co.,  26  Iowa, 
46,  96  Am.  Dec.  94,  several  insurance  companies  becoming  liable  on 
one  policy,  and  all  joining  in  defending  suits  i^ainst  each,  judgment  in 
one  concluded  all;  Schmidt  v.  Louisville  etc.  Ry.  Co.,  99  Ky.  153,  155,  35 
S.  W.  138, 139|  holding  judgment  bound  one  who  actually  defended,  though 
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not  a  nominal  party;  McKinzie  ▼.  Baltimore  ete.  R.  R.  Co.,  28  Md.  174, 
holding  principal  estopped  by  judgment  against  bjs  agent  in  prior  action 
which  r-incipal  assisted  in  defending;  Chesapeake  etc.  Canal  Co.  v.  County 
Commissioners,  57  Md.  225,  40  Am.  Bep.  438,  holding  judgment  against 
commissioners  for  damages  caused  by  defect  in  public  road  over  company's 
bridge  concluded  company;  Richard  v.  Farrar,  116  Mass.  221,  holding  one 
who  agreed  to  pay  deficiency  concluded  by  judgment  in  foreclosure  suit, 
which  he  knew  was  pending;  Landis  v.  Hamilton,  77  Mo.  565,  holding  citi- 
zens who  insti^ted  proceeding  by  city,  to  condemn  land  for  a  street, 
concluded  from  asserting  a  prior  dedication  thereof;  Port  Jervis  v.  First 
Nat.  Bank,  96  N.  Y.  559,  holding  corporation  concluded  by  judgment 
against  city  for  damages  caused  by  excavation  made  by  corporation  in 
street;  Pacific  Mfg.  Co.  v.  Brown,  8  Wash.  351,  36  Pac.  276,  holding  lienor 
whose  mechanic's  lien  accrued  after  foreclosure  suit  commenced,  of  which 
he  had  notice,  bound  by  judgment  therein;  Maloy  v.  Duden,  86  Fed.  404, 
30  C.  C.  A.  137,  holding  judgment  Vas  estopped  for  defendant  who  was  the 
real  though  not  the  nominal  plaintiff  in  former  suit;  Bernard  v.  Mcmll, 
91  Me.  363,  40  Atl.  138,  as  example  of  estoppel  upon  persons  not  parties; 
Wallace  v.  Straus,  113  N.  Y.  243,  21  N.  E.  68,  holding  notice  to  defend  suit 
against  guarantor  necessary  to  bind  principal  by  judgments  therein;  Sack- 
man  V.  Thomas,  24  Wash.  677,  64  j^ac.  825,  arguendo. 

Distinguished  in  Moredock  v.  Moredock,  179  Fed.  172,  holding  rule  for 
account  of  trustee  for  benefit  of  testator's  son  and  family,  obtained  at 
suit  of  son,  was  not  binding  on  his  children;  In  re  Board  of  Education,  35 
Okl.  739,  741,  130  Pac.  954,  holding  owner  of  judgments  against  board  not 
concluded  by  judgment  against  their  validity  in  suit  by  board  against  its 
treasurer  to  mandamus  him  to  pay  them,  though  owner  was  actually  en- 
gaged in  suit;  State  v.  King,  64  W.  Va.  560,  63  S.  E.  474,  holding  persons 
made  parties  to  suit  after  partial  reversal  of  decree  were  not  bound  by 
decree  as  affirmed,  though  they  instigated  appeal  and  aided  its  prosecution ; 
Litchfield  v.  Qoodnow,  123  U.  S.  551,  31  L.  Ed.  201,  8  Sup.  Ct.  211,  restrict- 
ing doctrine  to  persons  claiming  under  or  in  privity  with  actual  parties  in< 
prior  litigation ;  Bidwell  v.  Toledo  etc.  St.  Ry.  Co.,  72  Fed.  12,  13,  holding 
nonresident  corporation,  not  intending  to  become  a  party,  not  concluded 
by  judgment,  because  it  assumed  the  defense  pursuant  to  contract;  Elliott 
V.  Hayden,  104  Mass.  182,  holding  payment  of  sheriff's  counsel  fees  by 
parties  procuring  wrongful  attachment  in  action  against  him  therefor 
comx)etent  evidence,  but  not  conclusive  against  them;  Smith  v.  Moore,  7 
S.  C.  218,  220,  24  Am.  Bep.  485,  487,  holding  judgment  against  vendees 
for  breach  of  implied  warranty  no  evidence  of  breach  of  similar  warranty 
in  action  against  their  vendor. 

Whether  judgment  creates  estoppel  in  favor  of  one  who  was  not  a 
party  to  nor  bound  by  the  prior  litigation.  Note,  2  Am.  St^  Bep. 
877,  878. 

Judgment — Conclusiveness  as  against  one  who  voluntarily  conducted 
defense.    Note,  37  L.  B.  A.  (N.  S.)  965. 
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Effect  against  sarety  of  judgment  against  officer.    Note,  52  L.  B.  A« 
165. 

Effect  upon  surety  of  judgment  against  principal.    Note,  40  L.  R.  A. 
(N.  8.)  743. 

a  WalL  20-37,  18  K  Ed.  12S,  THE  PLYMOUTH. 

Admiralty  Jnrlsdiction  over  torts  is  dependent  npon  locality  of  tort,  being 
limited  to  those  the  substance  and  consummation  of  which  occurred  on  the  sea, 
or  navigable  waters  not  beyond  high-water  mark.  The  maritime  character  of 
the  instrument  doing  the  injury  does  not  affect  the  Jurisdiction. 

Approved  in  Imbrovek  v.  Hambuig- American  Steam  Packet  Co.,  190  Fed. 
233,  and  Atlantic  Transport  Co.  v.  Imbrovek,  234  IJ.  S.  59,  51  L.  R.  A- 
<N.  8.)  Il57,  58  L.  Ed.  1211,  34  Sup.  Ct.  733,  both  holding  admiralty  had 
jurisdiction  of  suit  in  personam  by  employee  of  stevedore  against  employer 
for  injuries  due  to  latter's  negligence  'while  unloading  vessel;  Cleveland 
Terminal  etc.  R.  R.  Co.  v.  Cleveland  Steamship  Co.,  208  U.  S.  319,  IS 
Ann.  Gas.  1215,  52  L.  Ed.  512,  28  Sup.  Ct.  414,  Richardson  v.  Harmon, 
^22  U.  S.  101,  56  L.  Ed.  112,  32  Sup.  Ct.  27,  and  Martin  v.  West,  222  U.  S. 
]97,  56  L.  Ed.Jl62,  32  Sup.  Ct.  42,  all, holding  tort  not  maritime  in  char- 
acter where  vessel  collided  with  bridged.  Workman  v.  Mayor  etc.  of  New 
York,  179  U.  S.  566,  673,  45  L.  Ed.  322,  325,  21  Sup.  Ct.  217,  220,  holding 
city  liable  for  negligence  of  its  servants  in  charge  of  fireboat  while  hasten- 
ing to  put  out  fire,  in  consequence  of  which  boat  collides  with  and  injures 
another  vessel;  Swayne  v.  Barsch,  226  Fed.  588,  690,  holding  injury  to 
laborer  engaged  on  dock  in  unloading  vessel  not  within  admiralty  jurisdic- 
tion; Dorrington  v.  Detroit,  223  Fed.  242,  138  C.  C.  A.  474,  holding 
admiralty  had  jurisdiction  of  suit  arising  from  injury  to  vessel  caused 
by  negligent  operation  of  drawbridge;  The  Gk>lden  Rod,  197  Fed.  832, 
holding  wharf  was  extension  of  shore;  The  Raithmoor,  186  Fed.  851,  hold- 
ing admiralty  had  no  jurisdiction  of  suit  for  injury  caused  by  scow  carry- 
.ing  pile-driver  colliding  with  piles  intended  to  support  beacon;  The  San 
Rafael,  134  Fed.  752,  railroad  operating  ferry-boat  may  limit  liability  for 
injuries  to  passenger  by  collision  of  boat  though  passenger  carried  on 
through  ticket;  Dailey  v.  New  York,  128  Fed.  797,  upholding  admiralty 
jurisdiction  of  suit  for  damages' to  scow,  where  city  was  engaged  in  fiUins^ 
in  tide-lands  and  built  embankment  leaving  opening  through  which  tide 
ebbed  and  flowed  and  through  which  tugs  towed  scows,  with  filling  mate* 
rials,  and  scow  was  injured  inside ;  The  Major  Reybold,  111  Fed.  416,  Iiold- 
ing  city  liable  in  admiralty  court  for  collision  caused  by  negligence  of  its 
servants  in  charge  of  vessel  of  which  it  is  owner;  Rundell  v.  La  Cam* 
pagnie  Generale  Transatlantique,  100  Fed.  657,  658,  40  C.  C.  A.  626,  hold- 
ing United  States  admiralty  court  has  no  jurisdiction  over  suit  for  damages 
for  negligence  causing  death  on  high  seas;  The  Strabo,  98  Fed.  999,  39 
C.  C.  A.  375,  upholding  admiralty  jurisdiction  of  suit  for  injury  ^  one 
descending  from  ship  to  wharf  by  ladder;  Moore  v.  Pywell,  29  App.  D.  C. 
316,  9  L.  R.  A.  (K.  S.)  1078,  holding  right  of  action  for  injury  taking  plaee 
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in  one  State  caused  by  negligent  failure  to  inspect  appliances  in  another 
governed  by  law  of  former;  dissenting  opinion  in  The  Robert  W.  Parsons 
(Perry  v.  Haines),  191  U.  S.  41,  48  L.  E(L  88,  24  Sup.  Ct.  8,  majority  up- 
holding exclusive  admiralty  junsdiction  over  action  in  rem  for  repairs  to 
Erie  canal-boat  made  in  port  of  home  State;  The  Epsilon,  C  Ben.  381, 
Fed.  Cas.  4506,  sustaining  jurisdiction  of  petition  to  limit  liability  for  in- 
juries sustained  on  navigable  waters;  The  Ottawa,  Brown's  Adm.  357,  359, 
Fed.  Cas.  10,616,  holding  admiralty  jurisdiction  in  case  of  tort,- dependent 
entirely  on  locality  of  injury  and  not  on  its  being  done  by  a  maritime 
thing;  Simpson  v.  The  Ceres,  22  Fed.  Cas.  173,  determining  jurisdictional 
question  in  admiralty's  favor,  from  fact  of  drydock  having  been  afloat 
when  run  into  by  vessel;  In  re  Long  Island  etc.  Transp.  Co.,  5  Fed.  606, 
holding  mfiritime  character  of  tort  upon  which  limitation  of  vessel's  lia- 
bility depends  determined  by  its  location  on  Long  Island  Sound;  Leonard 
v.  Decker,  22  Fed.  742,  743,  holding  injury  by  bolts  pro.iecting  from  wharf 
to  vessels  afloat  alongside  was  a  maritime  injury  cognizable  in  admiralty; 
The  City  of  Lincoln,  25  Fed.  837,  holding  injury  to  recently  discharged 
cargo  maritime  where  caused  by  water  into  which  it  was  thrown  by  wharf 
breaking  down ;  Etheridge  v.  Philadelphia,  26  Fed.  43,  sustaining  admiralty 
jurisdiction  of  injury  to  schooner  by  drawbridge  swinging  against  it ;  Mil- 
waukee V.  The  Curtis,  37  Fed.  705,  706,  3  L.  R.  A.  712,  applying  the  rule 
denying  admiralty  jurisdiction  over  injury  by  vessel  to  swingbridge;  Bos- 
ton v.  Crowley,  38  Fed.  204,  sustaining  admiralty  jurisdiction  over  injury 
to  vessel  by  drawbridge ;  Bain  v.  Sandusky  Transp.  £o.,  60  Fed.  913,  hold- 
ing wrongful  arrest  and  imprisonment  on  shore  by  master's  procurement, 
of  seamen  who  had  deserted,  not  a  maritime  tort ;  The  Normannia,  62  Fed. 
472,  sustaining  admiralty  jurisdiction  for  damages  occurring  at  sea',  aris- 
ing out  of  false  representations  on  land  with  reference  to  contract  of  car- 
riage; Hermann  v.  Port  Blakely  Mill  Co.,  69  Fed.  647,  649,  650,  651,  sus- 
taining admiralty  jurisdiction  of  injury  to  workman  on  vessel  by  lumber 
sent  through  a  chute  from  the  pier. 

Distinguished  in  Postal  Telegraph  Cable  Co.  v.  P.  Sanford  Ross  (Inc.), 
221  Fed.  107,  holding  suit  against  vessel  for  injury  to  submarine  cable  was 
maritime.     •   • 

Actions  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  238. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Gas.  1216,  1217,  1222, 
1223. 

Admiralty  Jurisdiction  does  not  Include  action  for  Injury  to  buildings  and 
property  on  wharf  by  fire  communicated  from  vessel  lying  In  navigable  water. 
Approved  in  Ramsdell  Transp.  Co.  v.  Compagnie  Gen.  Transatlan- 
tique,  182  U.  S.  411,  45  L.  Bd.  1159,  21  Sup.  Ct.  833,  holding  shipowner 
not  liable  for  injuries  inflicted  exclusively  by  negligence  of  compulsory 
pilot ;  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  643,  44  L.  Bd.  924,  20 
Sup.  Ct.  827,  holding  bill  to  enforce  lien  for  towage  by  foreclosure  of  lien 
on  lumber  r%ft  in  complainant's  possession  where  suit  is  brought  against 
V— «1 
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Inference  of  waiver  of  Uen  for  freight  is  Jnatifled  by  long  credit  given 
for  fteigbt  In  absence  of  provision  for  delivery  of  cargo. 

Approved  in  The  Bird  of  Paradise,  5  Wall.  558,  18  L.  Ed.  665,  holding 
lien  for  freight  displaced  by  stipulation  for  payment  by  bill  at  three 
months  from  delivery  of  certificate  of  cargo's  delivery. 

Express  stipulation  in  charter-party  binding  ship  and  cargo  respectively 
for  performance  of  conditions  repels  inference  of  waiver  of  lien  on  cargo 
for  freight. 

Approved  in  Barker  Bros.  v.  Schooner  E.  M.  Wright,  1  Mackey  (D.  C), 
28,  47  Am.  Rep.  234,  holding  provision  in  charter-party  for  dischai's^e  of 
cargo  by  consignee  with  assistance  of  crew  limited  right  of  master  to  de- 
mand prepayment  of  freight;  Six  Hundred  Tons  of  Iron  Ore,  9  Fed.  597, 
holding  express  stipulation  in  charter-party  for  lien  on  cargo  for  freight 
repels  presumption  of  waiver  tliereof  drawn  from  party's  acts,  Freig^hts 
of  The  Kate,  63  Fed.  713,  instance  of  enforcing  maritime  lien  resting 
wholly  on  express  contract;  Portland  etc.  Mills  Co.  v.  Portland  etc.  S.  S. 
Co.,  145  Fed.  693,  arguendo. 

Freight  money  paid  in  advance  is  to  be  refunded  if  goods  are  not  carried 
unless  f  anlt  be  tbe  shipper's. 

Ap|)roved  in  Bum  Line  v.  United  States  &  A.  S.  S.  Co.,  162  Fed.  300,  89 
C.  C.  A.  278,  holding  where  freight  money  was  payable  on  given  date  prior 
to  which  cargo  was  lost,  freight  could  not  be  recovered ;  De  Sola  v.  Pomares, 
119  Fed.  373,  holding  local  custom  not  to  return  unearned  freight  in  case 
of  loss  of  vessel  on  voyage  cannot  overcome  general  rule. 

Distinguished  in  Bum  Line  v.  United  States  &  Australia  S.  S.  Co..  150 
Fed.  428,  charter  freight  not  recoverable  where  ship  lost  and  bills  of  lading 
provided  that  freight  prepaid  should  be  considered  as  esmed  whether  ship 
lost  or  not. 

Presumption  prevailing  in  Massacbnsetts,  that  promissory  note  eztln« 
goishes  debt,  may  be  repelled  by  showing  d  contrary  Intention.  Drawing 
notes  given  for  freight  so  as  to  mature  near  time  of  ship's  expected  arrival 
with  understanding  for  renewal  in  case  of  delay  repels  presumption. 

Approved  in  Broadway  v.  Graenendyke,  153  Ind.  511,  55  N.  £.  435,  hold- 
ing presumption  of  payment  arising  from  giving  of  note  governed  by  law 
merchant  may  be  rebutted  by  the  circumstances  attending  the  transaction ; 
Mason  v.  Douglas,  6  Ind.  App.  561,  33  N.  E.  1010,  holding  where  circum- 
stances give  rise  to  presumption  of  payment  by  note,  showing  of  contrary 
intention  repels  presumption;  Dows  v.  Swett,  134  Mass.  142,  46  Am.  Rep. 
311,  where  note  considered  to  have  been  taken  in  pavment  of  debt;  Ander- 
son V.  Gill,  79  Md.  318,  47  Am.  St.  B6p/'407,  25  L.  B.  A.  204,  29  Atl.  529, 
referring  incidentally  to  doctrine  that  giving  of  oheok  is  payment  as  pre- 
vailing in  Massachusetts. 
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In  geneial;  promlnory  note  do60  not  discharge  original  Indebtedness,  bnt 
merely  extends  payment  to  maturity,  so  that  no  presumption  of  discharge  of 
ship  owner's  lien  for  freight  arises  from  his  having  received  charterer's  notes 
therefor. 

Approved  in  Beall  v.  Hndson  County  Water  Co.,  185  Fed.  181,  holding 
renewal  note  was  not  accepted  as  such  payment  of  debt  for  machinery  sold 
conditionally  ^as  to  transfer  title ;  McFarlane  v.  Wadhams,  176  Fed.  85,  99 
C.  C.  A.  602,  holding  guarantor  not  discharged  by  acceptance  of  note 
signed  by  principal  and  guarantor;  A.  Leschen  &  Sons  Rope  Co.  v.  Maj^- 
flower  Gold  Min.  etc.  Co.,  173  Fed.  858,  35  L.  B.  A.  (N.  S.)  1,  97  C.  C.  A. 
465,  holding  acceptance  of  note  was  conditional  payment  extending  time 
on  debt;  United  States  v.  United  States  Fidelity  etc.  Co.,  172  Fed.  270, 
)  holding  surety  on  contractor's  bond  not  discharged  of  liability  to  subcon- 
tractor by  latter  taking  note  from  contractor;  The  Winnebago,  141  Fed. 
951,  73  C.  C.  A.  295,  giving  of  notes  by  owner  of  vessel  under  construction 
to  materialman  to  be  used  by  him  to  raise  funds  is  not  payment  depriving 
liim  of  lien;  Pflueger  v.  Lewis  etc.  Mach.  Co.,  134  Fed.  36,  67  C.  C.  A.  102, 
where  bankrupt  gave  checks  in  payment  of  goods  under  agreement  to  pro- 
vide funds  in  fe-vf  days,  seller  entitled  to  original  rights  under  sale;  In  re 
Worcester  County,  102  Fed.  814,  42  C.  C.  A.  637,  holding  taking  note  does 
not  discharge  original  debt  having  privileges  under  the  bankruptcy  law, 
and  either  may  be  proved ;  Dille  v.  White,  132  Iowa,  334,  336,  10  L.  R.  A. 
(N.  S.)  510,  109  N.  W.  912,  913,  holding  receipt  of  cashier's  checks  from 
bank  as  transfer  of  money  on  loan,  bank  being  insolvent,  was  not  trans- 
fer of  money,  and  borrower  was  entitled  to  money  or  cancellation  of  note ; 
Davis  V.  Thomas,  66  Neb.  29,  32,  92  N.  W.  187,  189,  where  part  payment 
made  and  new  note  given  for  remainder  and  old  note  surrendered,  but 
mortgage  retained,  mortgage  was  security  for  renewal  note;  The  Bird  of 
Paradise,  5  Wall.  561,  562,  18  L.  Ed.  666,  667,  holding:  charterer's  accep- 
tance at  six  months  from  final  sailing,  by  which  freight  agreed  to  be  paid, 
having  been  dishonored,  constituted  no  payment;  The  Emily  Souder,  17 
Wall.  670,  21  L.  Ed.  684,  holding  drafts  for  advancements  to  vesseF  in  dis- 
tress conditional  payment  only  and  no  discharge  of  lien  therefor  on  vessel ; 
Embrey  v.  Jemison,  131  U.  S.  347,  38  L.  Ed.  176,  9  Sup.  Ct.  779,  denying 
recovery  by  original  payee  on  notes  given  for  gambling  consideration,  notes 
being  merely  evidence  of  indebtedness  on  illegal  contract;  The  Helena 
M.  Pierce,  2  Hask.  209,  Fed.  Cas,  6332,  holding  maritime  lien  for  wages 
not  lost  by  taking  master's  time  note  for  sum  'due;  In  re  Perkins,  6  Biss. 
191,  Fed.  Cas.  10,983,  Farmers'  etc.  Bank  v.  Hoagland,  7  Fed.  161,  and 
Hadden  v.  Dooley,  92  Fed.  281,  34  C.  C.  A.  338,  holding  renewal  note  but 
evidence  of  pre-existing  debt,  not  a  payment  thereof;  The  Napoleon,  7 
Biss.  395,  Fed.  Cas.  10,011,  holding  acceptance  of  former  owner's  note  for 
sum  due  for  towage  service  did  not  waive  lien  on  vessel  therefor;  In  re 
Hurst,  1  Flipp.  470,  Fed.  Cas.  6925,  holding  composition  under  bankrupt 
act  whereby  debtor's  notes  •received  did  not  discharge  him  until  payment 
of  the  amount;  The  Illinois,  2  Flipp.  417,  Fed.  Cas.  7005,  The  Sarah  J. 
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Weed,  2  Low.  556,  Fed.  Gas.  12,350,  The  Alaban^a,  22  Fed.  451,  The  John 
C.  Fisher,  50  Fed.  704, 1  C.  C.  A.  624,  and  The  L.  B.  X.,  93  Fed.  239,  hold- 
ing taking  of  notes  for  the  amount  no  waiver  of  maritime . lien  on  vessel; 
The  Queen  of  St.  John,  31  Fed.  28,  holding  taking  note  and  mortgage  for 
advances  to  vessel  no  waiver  of  maritime  lien  therefor;  Akin  v.  Peters, 
45  Ark.  318,  holding  draft  and  acceptance  merely  additional  secnrity,  not 
discharge  of  original  debt;  Union  etc.  Mining  Co.  v.*  Rocky  Mountain  Nat. 
Bank.  2  Colo.  574,  First  etcT'Bank  v.  Newton,  10  Colo.  171,  14  Pac.  432, 
Solomon  v.  Pioneer  Co-operative  Co.,  21  Fla.  376,  Herman  v.  Williams, 
36  Fla.  151,  18  South.  356,  Combination  Steel  etc.  Co.  v.  St.  Paul  Street 
Ry.,  47  Minn.  208,  49  N.  W.  744,  Black  v.  Sippy,  15  Or.  576,  16  Pac.  419, 
and  Pope  v.  Graham,  44  Tex.  199,  holding  promissory  notes  not  payment 
of  original  debt ;  Segrist  v.  Crabtree,  131  U.  S.  290,  33  L.  Ed.  126,  9  Sup. 
Ct.  689,  holding  question  whether  notes  received  in  payment  or  as  evidence 
of  indebtedness  was  for  the  jury;  Embrey  Day  v.  Thompson,  65  Ala.  273, 
where  there  was  an  express  agreement  to  receive  draft  in  payment. 

Modified  in  The  Nebraska,  69  Fed.  1013,  17  C.  C.  A.  94,  holding  accept- 
ance of  note  and  mortgage  extending  time  for  payment  beyond  period 
limited  by  law  for  enforcing  lien  waived  it. 

Effect  of  transfer,  without  indorsement,  of  worthless  check  or  note  to 
third  person.    Note,  10  L.  B.  A.  (N.  S.)  512,  513,  515,  617,  551. 

Payment  by  commercial  paper.    Note,  36  L.  B.  A.  (N.  8.)  100. 

3  Wail.  46^1,  18  L.  Ed.  163,  OA8TBO  ▼.  UNITED  8TATB& 

Writ  of  error,  or, allowance  of  i^^peal,  the  record  and  citation,  must  be 
returned  to  next  term  of  court  after  writ  issued  or  appeal  allowed,  or  thef 
will  be  void.    Citation  subsequently  issued  is  ineffectual. 

Approved  in  Pender  v.  Brown,  120  Fed.  497,  56  C.  C.  A.  646,  following 
rule;  State  Nat.  Bank  v.  Cardwell,  1  Ind.  Ter.  313,  37  S.  W.  103,  holding 
where  appeal  once  taken  but  not  perfected  in  time,  second  appeal  may 
be  taken  at  any  time  within  which  appeals  are  allowed;  United  States 
v.  Gomez,  3  Wall.  763,  18  L.  Ed.  214,  Mussina  v.  Cavazos,  6  Wall.  358, 
18  L.  Ed.  811,  The  Lucy,  8  Wall.  309,  19  L.  Ed.  395,  Grisby  v.  Purcell,  99 
U.  S.  506,  25  L.  Ed.  354 ,  Caillot  v..  Deetken,  113  U.  S.  216,  28  L.  Ed.  983. 
6  Sup.  Ct.  432,  Credit  Co.  v.  Arkansas  Central  Ry.  Co.,  128  U.  S.  259, 
32  L.  Ed.  449,  9  Sup.  Ct.  107,  and  Hewitt  v.  Filbert,  116  U.  S.  145,  29 
L.  Ed._582,  6  Sup.  Ct.  320,  all  holding  appeal  or  writ  of  error  void  unless 
transcript  filed  and  case  docketed  in  Supreme  Court  at  next  succeeding 
term;  Edmonson  v.  Bloomshire,  7  Wall.  310,  19  L.  Ed.  92,  dismissing  ap- 
peal for  omission  to  file  record  in  Supreme  Court  at  term  next  succeeding 
its  allowance;  Monger  v.  Shirley,  131  U.  S.  cxx,  Appx.,  20  L.  Ed.  635,  dis- 
missing appeal  where  record  failed  to  show  its  allowance  and  there  was 
no  citation;  West  v.  Irwin,  54  Fed.  420,  4  C.  C.  A.  401,  holding,  where 
appeal  void  for  want  of  citation,  subsequent  citation  ineffectual;  Cotter  v. 
Alabama  etc.  R.  R.  Co.,  61  Fed.  748, 10  C.  C.  A,  35,  under  act  of  1881,  writs 
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of  error  are  sued  out  from  Circuit  Court  of  Appeals  under  same  practice 
as  if  from  Supreme  Court.  , 

Modified  in  United  States  v.  Vigil,  10  Wall.  425,  19  L.  Ed.  955,  where 
delay  in  filing  transcript,  where  appeal  prayed  for  in  open 'court  when 
judgment  rendered,  due  to  clerk 's  neglect  to  enter  proceedings  in  the  min- 
utes. 

Distinguished  in  Brown  v.  McConnell,  124  U.  S.  492,  81  L.  Ed.  497,  8 
Sup.  Ct.  561,  holding  signing  of  citation  by  proper  judge  or  justice  suf- 
ficient allowance  of  appeal,  notwithstanding  failure  to  require  security  at 
the  time.  « 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  E.  A.  834,  841,  847,  850,  951. 

Mere  presence  of  comuMl  in  court  when  appeal  allowed,  without  notice  of 
motion  or  prayer  for  allowance,  will  probably  not  dispense  with  necessity  for 
citation. 

Approved  in  State  v.  Alabama  Bible  Society,  134  Ala.  634,  32  South. 
1011,  holding  chartering  act  exempting  property  from  taxation  constituted 
contract  from  acceptance  of  which  consideration  for  the  exemption  is  preV 
sumed;  Alviso  v.  United  States,  5  Wall.  824,  18  L.  Ed.  492,  dismissing  a|^ 
peal  from  Federal  District  Court  in  California  for  want  of  citation ;  Hewitt 
v.  Filbert,  116  U.  S.  143,  29  L.  Ed.  582,  6  Sup.  Ct.  319,  dismissipg  appeal 
for  want  of  citation  where  taken  after  term  at  which  decree  rendered; 
Monger  v.  Shirley,  131  U.  S.  cxx,  Appx.,  20  L.  Ed.  635,  dismissing  appeal 
where  there  was  no  citation ;  In  the  Matter  etc.,  of  Gold  Street  v.  Newton, 

2  Dak.  40,  3  N.  W.  312,  holding  service  of  notice  of  appeal  could  not  be 
waived;  Knight  v.  Weiskopf,  21  Fla.  163,  dismissing  writ  of  error  for 
want  of  legal  service  of  scir^  facias  ad  audiendum  errores. 

Appeals  allowed  under  act  to  settle  private  land  claims  in  Oalifomia 
are  subject  to  the  general  regulations  of  the  Judiciary  acts  of  1789  and  1803, 
respecting  appeals  and  writs  of  error. 

Approved  in  Peralta  v.  California,  235  U.  S.  686,  59  L.  Ed.  425,  35 
Sup.  Ct.  203,  following  rule;  Conner  v.  Tailor,  24  Okl.  706,  104  Pac.  66, 
holding  judgment  of  Federal  court  for  Indian  Territory  could  be  reviewed 
in  State  Supreme  Court  only  on  appeal  or  writ  of  error  taken  under  act 
of  March  3,  1905,  Alviso  v.  United  States,  5  Wall. "  824,  18  L.  Ed.  492, 
dismissing  appeal  from  Federal  District  Court  of  California. 

Miscellaneous.  Cited  in  Turner  v.  Tapscott,  29  Ark.  319;  Murdock  v. 
Memphis,  20  yfall  6?5,  22  L.  Ed.  441.  ^ 

3  Wall.  51-83,  18  li.  Ed.  137,  THE  BINaHAMTON  BBIDOE. 

Act  of  incorporation  is  a  contract  between  the  State  and  the  stockholders, 
protected  from  invasion  by  subsequent  State  legislation. 

Approved  in  New  York  Electric  Lines  Co.  v.  £mpire  City  Subway  Co», 
235  U.  S.  193,  AnxL  Gas.  1915A,  906,  59  L.  Ed.  192,  35  Sup.  Ct.  72,  holding 
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grant  of  street  franchise  was  property  right  received  on  understanding* 
that  recipient  was  protected  during  and  after  performance  as  contem- 
plated ;  dissenting  opinion  in  Lankford  v.  Platte  Iron  Works  Co.,  235  U.  S. 
488,  69  L.  Sd.  326,  35  Sup.  Ct.  173,  majority  construing  Oklahoma  statute 
creating  depositors'  guaranty  fund  to  give  title  of  fund  to  State;  Pennsyl- 
vania College  Cases,  13  Wall.  214,  20  L.  Ed.  ^53,  holding  legislature  cannot 
resume  or  diminish  benefits  granted  corporation  by  its  charter,  except  to 
extent  reserved  in  act  of  incorporation;  Humphrey  v.  Pegiies,  16  Wall. 
249,  21  L.  Ed.  327,  denying  State's  power  to  revoke  provision  in  corpora- 
tion's charter  for  immunity  from  taxation;  Farrington  v.  Tennessee,  95 
U'  S.  689,  24  L.  Ed.  561,  denying  State's  power  to  impose  larger  tax  on 
corporation  than  that  limited  in  its  charter;  New  Orleans  Gas  Light  Co. 
V.  Louisiana  Light  etc.  Co.,  115  U.  S.  663,  29  L.  Ed.  521,  6  Sup.  Ct.  259, 
holding  grant  of  exclusive  privileges  to  gas  company  a  restriction  of 
State's  power  to  grant  same  privileges  to  others;  Sala  v.  New  Orleans, 
2  Woods,  194,  Fed.  Cas.  12,246,  holding  corporation  charter,  providing  for 
sale  of  waterworks  to  city,  after  limited  time,  constituted  contract,  which 
subsequent  legislation  could  not  impair;  Louisiana  State  Lottery  v. 
Fitzpatrick,  3  Woods,  242,  Fed.  Cas.  8541,  holding  lottery  company's 
charter  a  contract  which  State  could  not  impair;  Hewitt  v.  New  York 
etc.  R.  R.  Co.,  12  Blatchf.  465,  Fed.  Cas.  6443,  denying  l^islature  the  right 
to  revoke  exemption  ftom  taxation  previously  granted  to  railroad ;  Camblos 
V.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas.  1106,  holding  all  State  laws  in- 
corporating private  associations  for  public  purposes  are  contracts;  Santa 
Ana  Water  Co.  v.  San  Buenaventura,  56  Fed.  350,  holding  municipality 
and  State  bound  by  former's  contract  made  with  legislature's  permission, 
giving  company  uncontrolled  power  to  fix  rates ;  Pearsall  v.  Great  Northern 
Ry.  Co.,  73  Fed.  936  (reversed  in  161  U.  S.  665,  40  L.  Ed.  844,  16  Sup.  Ct. 
710),  sustaining  legislative  grant  to  corporation  of  privilege  of  consolidating: 
with  competitors;  Los  Angeles  City  Water  Co.  v.  Los  Angeles,  88  Fed.  730, 
holding  State  and  city  bound  to  observe  minimum  of  rates  fixed  in  lat- 
ter's  contract  with  water  company;  Broadbent  v.  Tuskaloosa  Scientific  etc. 
Assn.,  45  Ala.  172,  Tuskaloosa  Scientific  etc.  Assn.  v.  Green,  48  Ala.  350^ 
351,  and  Kellum  v.  State,  66  Ind.  597,  denying  legislature  the  power  to  re- 
peal or  impair  corporation's  previously  granted  right  to  conduct  a  lot- 
tery; Birmingham  etc.  Street  Ry.  Co.  v.  Birmingham  Street  Ry.,  79  Ala. 
470,  58  Am.  Bep.  616,  holding  grant  of  exclusive  franchise  by  municipal 
corporation  having  power  to  grant  it  is  a  binding  contract;  Western  etc. 
R.  R.  Co.  V.  Georgia,  54  Ga.  431,  and  Georgia  v.  Western  etc.  R.  R.  Co.,  66 
Ga.  567,  sustaining  exemption  from  taxation  beyond  certain  limit  of  lessees 
of  railroad  from  State;  Conery  v.  New  Orleans  Waterworks  Co.,  41  La. 
Ann.  919,  7  South  10,  sustaining  contract  between  city  and  corporation; 
Grand  Lodge  of  Masons  v.  New  Orleans,  44  La.  Ann.  665,  11  South.  151, 
sustaining  legislative  exemption  from  taxation  of  that  portion  of  plain- 
tiff's property  not  used  for  profit;  Rockland  Water  Co.  v.  Camden  etc. 
Water  Co.,  80  Me.  561,  1  L.  R.  A.  393,  15  Atl.  787,  sustaining  State's  power 
to  contract  with  corporation;  Pingree  v.  Michigan  etc.  R.  R.  Co.,  118  Mich. 
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314,  76  N.  W.  636,  holding  State  law  requiring  railroad  to  sell  tickets  of 
certain  kind  at  a  fixed  rate  unconstitutional;  Langdon  v.  Mayor  etc.  of 
New  York,  93  N.  Y.  157,  holding  damages  recoverable  for  erecting  wharf 
and  filling  in  river  under  legislative  authority,  in  front  of  plaintiff's  wharf; 
Houston  etc.  R.  R.  Co.  v.  Knechler,  36  Tex.  431,  434,  holding  State  bound 
by  certain  grants  to  railroads  for  construction  of  new  lines;  Brownsville 
T.  Basse,  36  Tex.  501,  holding  State  could  not  repeal  grant  of  former  Mexi- 
«an  town's  lands  in  Texas  to  newly  incorporated  Texas  town.  ^ 

Modified  in  Pearsall  v.  Great  Northern  Ry.  CJo.,  161  U.  S.  665,  40  L.  Ed. 
844,  16  Sup.  Ct.  710,  holding  legislature  entitled  to  restrict  or  revoke  power 
previously  granted  to  corporation,  but  unexecuted,  where  conflicting  with 
public  interests. 

Distinguished  in  Hamilton  Gaslight  etc.  Co.  v.  Hamilton,  37  Fed.  838, 
tsustaining  city's  right  to  erect  its  own  gas  works  where  franchise  to  the 
company  was  not  exclusive;  Pontiac  v.  Carter,  32  Mich.  170,  sustaining 
city's  right  to  change  grade  of  street,  in  absence  of  contract  with  abutting 
owners;  Washington  University  v.  Rowse,  42  Mo.  321,  sustaining  State's 
authority  to  revoke  exemption  from  taxation,  in  absence  of  consideration 
to  State  for  the  exemption;  Lake  v.  Virginia  etc.  R.  R.  Co.,  7  Nev.  298, 
holding  building  railroad  bridge  no  infringement  of  exclusive  franchise  to 
build  and  collect  tolls  from  bridge;  Rockland  Water  Co.  v.  Camden  etc. 
Water  Co.,  80  Me.  568,  IL.  B.  A.  396»  15  Atl.  790,  where  privileges  granted 
were  not  exclusive.  ' 

Criticised  in  Laurel  etc.  R.  R.  Co.  v.  West  Virginia  Transp.  Co.,  25  W. 
Va.  356,  sustaining  legislature's  right  to  interfere  with  and  regulate  rail- 
road company's  rates,  though  fixed  by  charter;  Attorney-General  v. 
Chicago  etc.  Ry.,  35  Wis.  569,  sustaining  legislature's  right,  reserved  by 
general  statute,  to  regulate  rates  of  railroad,  notwithstanding  contrary 
charter  provision. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  B.  A.  39,  40. 

Condemnation  of  property  of  corporations  under  power  of  eminent 
domain — ^What,  if  any,  property  may  be  taken.  Note,  9  Am.  St. 
B^.  141. 

Bights  asserted  against  a  State,  as  embodied  In  a  corporate  charter,  must 
be  clearly  defined  and  not  raised  by  Inference  or  presumption.  Where  reason- 
able doubts  arise  as  to  proper  Interpretation  of  Instrument  granting  them, 
they  are  to  be  resolved  In  State's  favor. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  472,  50  L.  Ed.  881,  26  Sup.  Ct. 
427,  Illinois  amendatory  act  of  1865  did  not  extend  right  to  use  streets 
of  Chicago,  for  street  railroad  purposes  to  ninety-nine  years,  without 
reference  to  time  limit  fixed  by  city;  Knoxville  Water  Co.  v.  Knoxville, 
200  U.  S.  35,  60  L.  Ed.  369,  26  Sup.  Ct.  227,  municipal  grant  of  water- 
works franchise  does  not  deprive  city  of  right  to  construct  own  water- 
works; Gprnell  v.  Coyne,  192  U.  B.  431,  48  L.  Ed.  509,  25  Sup.  Ct.  386, 
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holding  fact  that  quantity  of  "Riled  cheese''  was  manufactured  expressly 
for  export  does  not  exempt  it  from  tax  imposed  by  29  Stat.  253;  New- 
buryport  Water  Co.  v.  Newburyport,  103  Fed.  587,  holding  when  legis- 
lative  franchise  to  erect  waterworks  to  supply  certain  city  with  water  is 
not  exclusive,  subsequent  grant  to  city  to  erect  its  own  waterworks  is  not 
taking  of  property  without  due  process ;  State  v.  Des  Moines  City  Ry.  Co., 
159  Iowa,  276,  296,  140  N.  W.  444,  452,  holding  street  franchise  must  be 
strictly  construed  against  grantee,  and  when  city  was  without  power,  such 
franchise  was  license  terminable  at  pleasure;  German  Ins.  Co.  v.  Common- 
wealth, 141  Ky.  613,  133  S.  W.  795,  holding  charter  power  of  corporation 
to  hold  realty  will  be  strictly  construed  against  it;  Detroit  v.  Detroit 
United  Ry.  Co.,  172  Mich.  152,  153,  137  N.  W.  652,  applying  rule  in  con- 
struing terms  of  street  franchise;  St.  Louis  v.  St.  Louis  etc.  R.  Co.,  228 
Mo.  738,  129  S.  W.  699,  applying  rule  in  construing  contract  between  city 
and  railroad  for  crossing  streets  by  railroad  and  erecting  bridges  over 
tracks  by  city;  Story  v.  Woolverton,  31  Mont.  355,  78  Pac.  590,  congres- 
sional act  granting  State  land  of  former  reservation  did  grant  right  to  use 
water  of  stream  from  which  government  had  taken  water  by  means  of 
ditch  across  other  lands;  Mitchell  v.  Tuka  Water  etc.  Co.,  21  Okl.  254,  95 
Pac.  965,  applying  rule  to  ordinance  granting  franchise  to  waterworks 
company;  Nashville  etc.  Turnpike  Co.  v.  Davidson  Co.,  106  Tenn.  262,  61 
S.  W.  69,  holding  provision  in  charter  of  turnpike  company  that  "it  shall 
not  be  lawful  to  open  or  establish  any  other  road  so  near  as  to  prejudice 
interest  of  said  company"  is  an  inviolaole  contract;  Hannibal  etc.  R.  R. 
Co.  V.  Missouri  River  Packet  Co.,  125  U.  S.  271,  31  L.  Ed.  736,  8  Sup.  Ct. 
880,  construing  act  of  Congpress  granting  privilege  to  corporation  most 
strongly  ia  government's  favor;  Stein  v.  Bienville  Water  Supply  Co., 
141  U.  S.  81,  86  L.  Ed.  628,  11  Sup.  Ct.  896,  construing  legislative  grant  of 
exclusive  privilege  to  supply  water  from  particular  source  not  violated  by 
permission  to  others  to  furnish  water  from  another  source;  Coosaw  Min. 
Co.  V.  South  Carolina,  144  U.  S.  662,  86  L.  Ed.  642,  12  Sup.  Ct.  691,  con- 
struing statute  as  granting  exclusive  privilege  for  limited  time  only;  Cov- 
ington etc.  Turnpike  Co.  v.  Sandford,  164  U.  S.  588,  41  L.  Ed.  668,  17  Sup. 
Ct.  202,  construing  laws  relating  to  turnpike  company  in  favor  of  reten- 
tion by  legislature  of  control  of  toll  rates;  Parrott  v.  Lawrence,  2  DilL 
337,  Fed.  Cas.  10,772,  construing  statute  granting  monopoly  strictly  in 
favor  of  the  State ;  Stein  v.  Bienville  Water  Supply  Co.,  34  Fed.  148,  152; 
construing  legislative  grant  of  exclusive  privilege  against  corporation ; 
Superior  v.  Norton,  63  Fed.  359,  12  C.  C.  A.  469,  strictly  construing  power 
to  contract  granted  city  by  its  charter;  Louisville  Trust  Co.  v.  Cin- 
cinnati, 73  Fed.  726,  construing  power  granted  corporation  to  use  city's 
streets,  against  their  continuance  by  implication,  beyond  the  time  lim- 
ited; Bartholomew  v.  Austin,  85  Fed.  364,  365,  29  C.  C.  A.  568,  applying' 
rule  in  constriiing  city  ordinance  granting  water  company  privilege  of 
supplying  city  and  its  inhabitants;  People  v.  Theological  Seminary,  174 
111.  181,  51  N.  E.  199,  strictly  construing  legislative  exemptions  of  prop- 
erty from  taxation;  Baltimore  etc.  R.  R.  Co.  v.  State,  45  Md.  611,  eon- 
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st  ruing  provision  giving  State  certain  proportion  of  receipts  in  State's 
favor ;  McMillan  v.  Michigan  etc.  R.  R.  Co.,  16  Mich.  102,  93  Am.  Dec.  210, 
refusing  to  infer  legislative  intent  to  relieve  road  in  lessee's  hands  from 
obligations  resting  on  lessor;  St.  Louis  v.  St.  Louis  Gas-Light  Co.,  5  Mo. 
App.  504,  construing  legislative  provisions  in  act  of  incorporation  in  favor 
of  the  public ;  Dow  v.  Northern  if.  R.  Co.,  67  N.  H.  48,  36  Atl.  534,  hold- 
ing legislative  exemption  must  be  express;  Syracuse  Water  Co.  v.  Syra- 
cuse, 116  N.  Y.  185,  5  L.  R.  A.  66S,  22  N.  E.  386,  holding  franchise  to 
supply  city  with  water  not  exclusive;  Memphis  etc.  Gas.  Co.  v.  William- 
son, 9  Heisk.  .326,  holding  gas  company  did  not  have  exclusive  right  to 
supply  city  with  gas;  Hyde's  Perry  Turnpike  Co.  v.  Davidson  County,  91 
Tenn.  295,  18  S.  W.  627,  holding  turnpike  company's  charter  rights  not 
violated  by  creation  of  new  public  roads  and  bridges;  Racine  v.  Chicago 
etc.  R.  R.  Co.,  92  Wis.  123,  65  N.  W.  858,  construing  railroad's  charter 
with  reference  to  its  obligation,  not  to  usefulness  of  street;  Camblos  v. 
Philadel|>hia  etc.  R.  R/  Co.,  4  Fed.  Cas.  1102,  holding  legislature  cannot 
sanction  establishment  of  railroad  to  compete  with  one  previously  granted 
a  monopoly  without  making  just  compensation;  Columbus  Waterworks 
Co.  V.  Columbus,  48  Kan.  115,  15  L.  E.  A.  360,  28  Pac.  1103,  sustaining 
partly  performed  contract  between  city  and  water  company;  dissenting 
opinion  in  Watuppa  Reservoir  Co.  v.  Fall  River,  147  Mass.  570,  1  L.  R.  A. 
473,  18  N.  E.  479,  majority  sust^ning  statute  authorizing  city  to  take 
water,'  without  compensation,  from  supply  on  which  certain  manufactur- 
ing companies  depended;  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  183, 
186,  38  Am.  Bep.  408,  410,  sustaining  corporation's  right  to  erect  bridge 
if  it  was  not  used  to  compete  with  bridge  ^of  company  owning  exclusive 
franchise;  dissenting  opinion  in  North  Carolina  v.  Richmond  etc.  R.  R. 
Co.,  72  N.  C.  652,  majority  sustaining  corporation's  power  to  lease  its  road, 
with  power  to  lessee  to  change  the  gauge. 

Distinguished  in  In  re  Union  Ferry  Co.,  98  N.  Y.  152,  holding  delegation 
to  corporation  of  right  to  acquire  land  for  public  purposes  not  grant  of 
exclusive  privilege. 

Rale  that  grant  in  constitution  or  statute  made  to  private  person  or 
to  corporation  is  to  be  construed  in  favor  of  public.  Note,  Ann. 
Oas.  1914A,  159. 

Where  corporation's  charter  contains  no  ambiguity,  powers  conferred^ 
being  plainly  marked  and  their  limits  readily  ascertained,  courts  sbould  sus- 
tain them,  looking  to  the  true  meaning  and  intention  of  the  parties. 

Approved  in  Pearsall  v.  Great  Northern  Ry.  Co.^  73  Fed.  940  (reversed 
in  161  U.  S.  665,  40  L.  Ed.  844,  16  Sup.  Ct.  710),  sustaining  legislative 
grant  to  corporation  of  privilege  of  consolidating  with  competitors;  John- 
son V.  State,  88  Ala.  180,  7  South.  254,  construing  act  of  incorporation  as 
«^anting  exemption  of  its  officers  from  performance  of  certain  public 
duties;  Grant  v.  Leach,  20  La.  Ann.  331,  96  Am.  Dec.  406,  sustaining  cor- 
poration's authority  to  continue  to  exercise  privileges  conferred  by  legis- 
lature after  expiration  of  its  monopoly  in  their  exercise;  State  v.  Balti- 
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more  etc.  R.  R.  Co.,  34  M<L  371,  sustaining  contract  by  corporation  with 
State  to  pay  latter  a  proportion  of  its  receipts. 

ProblMtloii  against  competition  in  the  charter  of  the  D.'  bridge  held  to 
have  been  incorporated  into  the  charter  gf  the  S.  bridge  by  charter  provisibn 
investing  it  with  all  the  "privileges,  immunities  and  tdvantageo"  enjoyed  by 
the  8.  bridge. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Weatherby,  41  Tex,  Civ.  413,  92  S.  W. 
60,  holding  legislative  approval  of  purchase  of  franchises  of  railroads  con- 
ferred on  purchaser  all  powers  of  franchises  purchased;  East  Tennessee 
etc.  R.  R.  Co.  V.  Pickerd,  24  Fed.  614,  616,  sustaining  legislative  exemption 
from  taxation  granted  by  reference  to  prior  acts;  Quinlan  v.  Houston  etc. 
Ry.  Co.,  89  Tex.  371,  34  S.  W.  741,  sustaining  legislative  grant  of  priv- 
ileges to  a  corporation  by  reference  to  prior  acts. 

Rights  and  duties  of  toll-bridge  proprietors.    Note,  58  L.  E.  A.  165. 

Legishttnre  has  power  to  license  ferries  and  bridges  and  so  regulate  them 
that  no  rival  ferries  or  bridges  can  be  established  within  fixed  distances. 

Approved  in  Williams  v.  Wingo,  177  U.  S.  603,  604,  44  L.  Ed.  906,  20 
Sup.  Ct.  794,  holding  ferry  license  granted  by  County  Court  under  Va. 
Code,  1873,  e.  64,  §  23,  does  not  constitute  contract,  obligation  of  which  is 
impaired  by  Virginia  act  of  March  5,  1894,  specially  authorizing  ferry 
within  limits  prohibited  by  prior  act;  Nashville  etc.  Ttimpike  Co.  v. 
Davidson,  106  Tenn.  263,  61  S.  W.  69,  holding  provision  in  charter  of 
turnpike  company  that  "it  shall  not  be  lawful  to  open  or  establish  any 
other  road  so  near  as  to  prejudice  interest  of  said  company"  is  an  in- 
violable contract;  Camblos  v.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas.  1101, 
sustaining  legislative  power  to  create  monopoly  in  transportation  business  ;* 
St.  Louis  Gas-Light  Co.  v.  St.  Louis  Gas  etc.  Co.,  16  Mo.  App.  69,  70, 
sustaining  State's  power  tp  grant  exclusive  franchises  which  are  not  mo- 
nopolies; Birmingham  etc.  Street  Ry.  Co.  v.  Birmingham  Street  Ry.  Co.,  ' 
79  Ala.  474,  58  Am.  Rep.  618,  denying  validity  of  ordinance  creating  mo- 
nopoly under  Alabama  Constitution. 

Distinguished  in  Samraons  v.  Kearney  Power  etc,  Co.,  77  Neb.  589,  8 
L.  R.  A.  (N.  S.)  404,  110  N.  W.  311  holding  void  clause  in  contract  with 
public  service  corporation  which  would  prevent  it  serving  public  on  equal 
terms;  Davenport  v.  Kleinschmidt,  6  Mont.  532,.  13  Pac.  255,  den3ring  to 
city  the  right  to  create  monopoly  by  contract  with  water  company. 

Ferry  franchise  and  interference  thevewith.    Note,  12  E.  R.  0.  I6S. 

Ferry  and  bridge  franchises.    Note,  26  Am.  Rep.  293,  294. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527. 

Miscellaneous.  Cited  in  Mason  v.  Harper's  etc.  Bridge  Co.,  17  W.  Va. 
408,  sustaining  equity  jurisdiction  of  proceedings  to  prevent  damaging 
private  property  for  public  use,  without  compensation. 
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3  WftU.  85-93,  18  L.  Ed.  66,  THE  JOSEPHINE. 

Fact  that  vessel  captured  on  blockaded  coast,  without  papers,  was  seeking 
blockading  squadron^  for  purpose  of  obtaining  permission  Iq  proceed  on  voyage 
was  no  ezeuse  for  violating  blockade.  ^  ^ 

Approved  in  The  AduU,  176  U.  S.  370,  44  L.  Ed.  510.  20  Sup.  Ct.  436, 
holding  if  master  have  actual  notice  of  blockade,  he  cannot  approach  port 
for  purpose  of  making  inquiries  of  blockading  vessels. 

3  WaU.  93-96^  18  K  Ed.  33,  SHEBOTQAN  COUNTT  V.  PABKEB. 

Board  of  supervisors  or  commissioners  of  a  county  cannot  issue  bonds  in 
aid  of  a  railroad  without  special  authority  conferred  by  the  legislature. 

Approved  in  Soliah  v.  Cormack,  17  N.  D.  397,  117  N.  W.  126,  holding 
drainage  law  was  not  unwarranted  delegation  of  legislative  power  to  board 
of  drain  commissioners}  Young  v.  Clarendon  Township,  132  U.  S.  347,  3S 
L.  Ed.  860, 10  Sup.  Ct.  109,  and  Barnum  v.  Okolona,  148  U.  S.  395,  37  L.  Ed, 
497,  13  Sup.  Ct.  639,  both  holding  void  bonds  issued  in  aid  of  railroad, 
otherwise  than  as  authorized  by  legislature;  Martin  v.  Tyler,  4  N.  D.  292, 
25  L.  B.  A.  844,  60  N.  W.  397,  holding  county  without  power  to  construct 
drains  without  special  legislative  authority;  Bryant  v.  Robbins,  70  Wis. 
262,  35  N.  W.  546,  sustaining  validity  of  act  appointing  commissioiver  to 
drain  and  reclaim  lands  in  particular  county;  State  v.  Tomahawk  Common 
Council,  96  Wis.  86,  71  N.  W.  90,  sustaining  municipality's  bond  issue  in 
aid  of  railroad  in  manner  provided  by  legislature;  Leavenworth  County 
V.  Miller,  7  Kan.  506,  12  Axn.  Rep.  439,  sustaining  legislature's  authority 
to  authorize  municipal  aid  to  railroads. 

Distinguished  in  State  v.  Milwaukee  County,  25  Wis.  351,  denying  con- 
stitutionality of  act  conferring  certain  ordinary  powers  of  county  govern- 
ment on  a  special  commission. 

In  authorizing  municipal  aid  to  railroads,  legislature  may  properly  direct 
the  mode  in  which  they  shall  be  issued. 

Approved  in  Young  v.  Clarendon  Township,  132  U.  S.  347,  33  L.  Ed. 
360,  10  Sup.  Ct.  109,  Bamum  v.  Okolona,  148  U.  S.  395,  37  L.  Ed.  497,  13 
Sup.  Ct.  639,  and  Mercer  County  v.  Provident  etc.  Trust  Co.,  72  Fed. 
628,  19  C.  C.  A.  44  (reversed  in  Provident  etc.  Trust  Co.  v.  Mercer  Co., 
170  U.  S.  600,  42  L.  Ed.  1159,  18  Sup.  Ct.  791),  holdiug  bonds  issued  in  aid 
of  a  railroad,  otherwise  than  as  authorized  by  legislature,  invalid. 

Modified  in  Provident  etc.  Trust  Co.  v.  Mercer  Countj^  170  U.  S.  600, 
42  L.  Ed.  1159,  18  Sup.  Ct.  791,  holding  bonds  valid  in  bona  fide  holder's 
hands,  where  statute  admitted  of  such  construction,  though  doubt  ekisted. 
Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669. 

OommiBSionars  appointed  for  purpose  of  issuing  county  bonds  in  aid  of 
railroad,  after  assent  of  the  people,  obtained  at  an  election  held  for  the  pur- 
pose, are  not  "county  officers/'  within  the  provision  requiring  such  officers  -to 
be  elected. 
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Approved  in  State  v.  Hi^nbotham,  84  Ark.  539,  106  S.  W.  485,  hold- 
ing director  of  levee  district  not  county  officer  within  meaning  of  statute 
relating  to  usurpation  of  county  office;  State  v.  Doyle,  138  La.  352,  70 
South.  323,  holding  delegate  to  constitutional  convention  did  not  hold 
'' office  of  profit  or  trust"  so  as  to  be  ineligible  for  jury  commissioner; 
State  v.  Imel,  242  Mo.  300, 146  S.  W.  784,  holding  probate  judge  and  county 
officer  within  meaning  of  statute  regulating  fees  of  such  officers;  State  v. 
Cole,  38  Nev.  226, 148  Pac.  554,  holding  office  of  Panama-Pacific  Exposition 
commissioner  was  not  office  within  meaning  of  constitutional  provision 
against  members  of  legislature  holding  office  under  State;  Daily  Leader 
v.  Cameron,  3  Okl.  682,  41  Pac.  636,  Appropriation  Act  of  1895,  §  25,  does 
not  create  office  of  public  printer;  Adams  v.  McCaughey,  21  R.  I.  346,  43 
Atl.  648,  holding  commissioners  appointed  to  lay  out  highway  not  being 
public  officers  quo  warranto  not  available  to  try  title  to  office;  State  v. 
Rexford,  21  S.  D.  89,  109  N.  W.  217,  holding  county  commissioners  were 
county  officers;  State  v.  Anson,  132  Wis.  474,  112  N.  W.  479,  holding  office 
of  jury  commissioner  not  county  office ;  State  v.  Samuelsou,  131  Wis.  509, 
111  N.  W.  715,  holding  office  of  county  supervisor  of  assessment  was  county 
office  within  meaning  of  statutes  relating  to  usurpation  of  office;  Lieb- 
man  v.  San  Francisco,  11  Sawy.  168,  24  Fed.  719,  holding  board  created 
by  legislative  act  to  open  a  city  street  not  part  of  the  city  government; 
Territory  v.  Scott,  3  Dak.  416,  20  N.  W.  415,  holding  act  of  Congress  pro- 
viding for  appointment  of  territorial  officers  did  not  contemplate  commis- 
sioners to  relocate  capital;  Bunn  v.  People,  45  111.  408,  holding  commis- 
sioners appointed  under  act  providing  for  erection  of  new  State  house 
not  *' officers";  State  v.  Lamantia,  33  La.  Ann.  449,  holding  inspector  of 
weights  and  measures  not  a  parish  or  municipal  officer;  Lewis  v.  Jersey 
City,  51  N.  J.  L.  242,  17  Atl.  112,  distinguishing  between  an  "office"  and 
"mere  employment";  People  V.  Nichols,  52  N.  Y.  485,  11  Am.  Rep.  740, 
holding  legislative  appointee  to  pass  upon  genuineness  of  articles  to  be  pur- 
chased by  State  not  an  officer;  Horton  v.  Thompson,  71  N.  Y.  521,  holding 
commissioners  for  issuing  town  bonds  in  aid  of  railroads  appointed  under 
legislative  act  not  officers;  Guthrie  Daily  Leader  v.  Cameron,  3  Okl.  682, 
41  Pac.  636,  holding  act  providing  that  State  printing  be  done  by  designated 
corporation  did  not  create  office  of  public  printer;  State  v.  Crawford,  17 
R.  I.  293,  21  Atl.  546,  holding  district  "fire  ward"  not  "civil  officer";  State 
V.  Hengel,  48  La.  Ann.  1140,  20  South.  292,  to  support  contention  that 
district  judge  is  State  officer;  dissenting  opinion  in  In  re  Corliss,  11  R.  I. 
650,  majority  holding  commissionership  on  United  States  centennial  com- 
mission an  office  of  trust. 

Distinguished  in  People  v.  Nostrand,  46  N.  Y.  382,  holding  commissioner, 
under  act  authorising  construction  of  certain  railroad,  an  officer. 

What  are  public  officers.    Note,  68  Am.  St.  Rep.  187,  189. 

What  is  office  and  how  distinguished  from  employment.    Note,  72 
Am.  Dec.  180,  182,  186. 
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Lnniaiice  of  eoxmtj  bonds  in  aid  of  a  railroad,  by  persons  appointed  for 
tlie  purpose  by  the  lefi^slatnre,  wifh  approTal  of  citisens  of  tbe  comity,  cannot 
tbereaf ter  be  repudiated. 

Approved  in  dissenting  opinion  in  State  v.  Funding  Board,  28  La.  Ann. 
258,  majority  denying  governor's  authority  to  guarantee  bonds;  Commis- 
sioners, etc.  V.  Shorter,  50  Ga.  508,  holding  bonds  issued  in  railroad's  aid, 
regular  upon  their  face,  were  valid  in  bona  fide  holder's  hands. 

Miscellaneous.  Ci^ed  in  dissenting  opinion  in  Arents  v.  Commonwealth, 
18  Gratt.  755. 

3  WaU.  97-105,  18  L.  Ed.  49,  8PABB0W  ▼.  STBONQ. 

Motion  to  dismiss  writ  of  error  for  failure  to  file  record  in  time  will  not 
be  entertained  by  Supreme  Court  after  writ  and  citation,  with  record,  are  re- 
turned and  filed  and  cause  docketed. 

Approved  in  Perkins  v.  Boyd,  17  Colo.  App.  448,  68  Pac.  1062,  failure 
to  file  record  within  time  specified  by  Code,  §  389,  not  ground  for  dis- 
missal where  filed  prior  to  motion  to  dismiss;  West  Chicago  Street  R.  R. 
Co.  V.  Ellsworth,  77  Fed.  665,  23  C.  C.  A.  393,  denying  motion  to  dismiss 
for  failing  to  docket  in  time  where  case  docketed  before  motion ;  Thalheimer 
V.  Crow,  13  Colo.  403,  22  Pac.  780,  where  motion  to  dismiss  came  too  late 
after  cause  docketed;  Armijo  v.  Abeytia,  5  N.  M.  538,  25  Pac.  778,  Kim- 
ball Lumber  Co.  v.  Ruge,  26  Fla.  61,  7  South.  374,  and  Lake  v.  Hancock, 
29  Fla.  337,  11  South.  97,  denying  motion  to  dismiss  made  after  actual 
filing;  Nashua  etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Co.,  61  Fed.  242,  9 
C.  C.  A,  468,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  850. 

Large  legislatiYe  powers  are  conferred  on  territorial  legislature  of  Nevada 
by  act  organising  the  territory. 

Approved  in  Palmer  v.  CoWdrey,  2  Colo.  7,  holding  chancery  practice 
proper  subject  of  regulation  by  territorial  legislature. 

Mining  district  rules,  regulations  and  customs  were  recognized  as  binding 
by  the  territorial  legislature  of  Nevada. 

Approved  in  Sullivan  v.  Hense,  2  Colo.  429,  and  Gold  etc.  Min.  Co.  v. 
Ish,  5  Or.  107,  recognizing  rules  of  mining  communities. 

Court  cannot  shut  its  eyes  to  matters  of  public  history,  such  as  growth  of 
vast  mining  interests,  under  implied  sanction  of  government,  in  land,  the  title 
to  which  remains  in  the  government. 

.  Approved  in  the  Mining  Debris  Case  (Woodruff  v.  North  etc.  Min.  Co.) 
9  Sawy.  524,  18  Fed.  795,  taking  judicial  notice  of  fact  that  sufferers  from 
hydraulic  mining  operations  were  not  guilty  of  laches;  In  re  Wo  Lee,  11 
Sawy.  435,  26  Fed.  475,  takin^:  judicial  notice  of  common  knowledge  with 
reference  to  purpose  of  certain  class  legislation;  Sullivan  v.  Hense,  2  Colo. 
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429y  recognizixig  loeal  district  miners'  roles;  Qold  Hill  Qoarts  liin.  Co.  y. 
Ish^  5  Or.  107,  recognizing  rules  of  mining  communities. 

Poseessory  right  to  mining  claim  AT<«|:iTig  under  express  sanction  of  terri- 
torial legislature  and  Implied  sanction  of  rederal  goTomment  is  snfllciently 
capable  of  pecuniary  valuation  to  sustain  Supreme  Oourt's  Jurisdiction,  where 
it  is  subject  of  litigation. 

Approved  in  Lamb  v.  Davenport,  18  Wall.  314,  21  L.  Ed.  762,  and  s.  c. 
when  in  Circuit  Court,  1  Sawy.  620,  621,  640,  Fed.  Cas.  8015,  holding  set- 
tler's rights  in  land  to  which  legal  title  was  in  United  States  had  a  well- 
understood  value,  and  were  proper  subject  of  contract;  Dryden  v.  Swin- 
bum,  15  W.  Va.  250,  as  to  manner  of  showing  value  of  matter  in 
controversy  to  sustain  appeal;  Elgin  v.  Marshall,  106  U.  S.  580,  27  L.  Bd. 
249,  1  Sup.  Ct.  486,  strictly  construing  rule  prescribing  pecuniary  limit  to 
Supreme  Court's  appellate  jurisdiction. 

Distinguished  in  South  Carolina  v.  Seymour,  153  U.  S.  358,  88  L.  Ed.  744, 
14  Sup.  Ct.  873,  holding  registry  of  trademark  not  shown  to  be  sufficiently 
valuable  to  sustain  Supreme  Court's  appellate  jurisdiction;  Durham  v. 
Seymour,  161  U.  S.  239,  40  L.  Ed.  684,  16  Sup.  Ct.  454,  holding  claim  to  an 
invention  incapable  of  money  valuation. 

Miscellaneous.  Cited  in  Duff  v.  Hildreth,  183  Mass.  442,  67  N.  E.  357, 
to  point  that  petition  for  removal,  unless  inconsistent  with  other  parta  of 
record,  controls  as  to  value  in  dispute. 

3  WaU.  106-107,  18  L.  Ed.  211,  IfWIB  Y.  0AMPAX7. 

Supreme  Court  has  no  Jurisdiction  on  eiror  to  State  court  decision  XbMX 
stamps  on  deed  were  suillcient  in  amount,  under  revenue  law,  proportioned  to 
the  value  of  the  land. 

Approved  in  Millingar  v.  Hartupee,  6  Wall.  262,  18  L.  Ed.  830,  where 
decision  was  against  mere  claim  of  existence  of  an  authority,  though  none 
existed  in  fact;  Baltimore  etc.  R.  R.  Co.  v.  Hopkins,  130  U.  S.  224,  82  L.  Ed. 
918,  9  Sup.  Ct.  508,  dismissing  appeal  based  upon  mere  claim  that  authority 
exercised  under  Federal  statute  was  drawn  in  question;  Dower  v.  Rich- 
ards, 151  U.  S.  669,  88  L.  Ed.  309,  14  Sup.  Ct.  456,  refusing  to  review  high- 
est State  court  decision  upon  question  of  fact. . 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  538,  543. 

3  Wan.  107-114,  18  L.  Bd.  170,  YOBS  BCAinTFAOTUBINO  00.  Y.  ILLXNOIB 
CENTRAL  B.  B.  00. 

Common  carrier  xoMf  restrict  or  diminish  his  common-law  liability  bj  spe- 
cial contract,  so  long  as  it  does  not  attempt  to  cover  losses  bj  negligenoe  or 
misconduct. 

Approved  in  Can  ▼.  Texas  etc.Ry.  Co.,  194  U.  S.  430,  48  L.  Ed.  1056,  24 
Sup.  Ct.  663^  following  rule;  Cincinnati  etc.  Ry.  Co.  v.  Kankin,  241  U.  S. 
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328,  60  L.  Ed.  1026,  36  Sup.  Ct.  555,  holding  where  hill  of  lading  signed 
by  shipper  presented  choice  of  rates  based  on  valuations  offered,  such  re- 
citals were  prima  facie  evidence  of  choice  of  lower  rate  by  shipper;  St. 
Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  600,  601,  130  Pac.  1095;  Missouri  etc. 
Ry.  Co.  V.  Harriman  Bros.,  227  U.  S.  672,  57  L.  Ed.  698,  33  Sup.  Ct.  397, 
both  upholding  stipulation  in  shipping  contract  that  suit  for  loss  must 
be  brought  in  ninety  days ;  The  Queen  of  the  Pacific,  180  U.  S.  56,  45  L.  Ed. 
422,  21  Sup.  Ct.  281,  upholding  stipulation  in  bill  of  lading  for  notice  of 
claim  of  loss  within  thirty  days  from  date  of  shipment;  Inman  &  Co.  v. 
Seaboard  Air  Line  Ry.  Co.,  159  Fed.  966,  holding  shipper  signing  bill  of ' 
lading  presumed  to  have  assented  to  conditions  printed  thereon;  Saunders 
V.  Southern  Ry.  Co.,  128  Fed.  19,  62  C.  C.  A.  523,  holding  theatrical  man- 
ager who  gets  rates  for  trunks,  baggage  and  stf^e  properties  not  bound  by 
regulation  requiring  release  of  liability  for  loss  or  damage  to  bags^agc 
carried  free,  where  propert3rman  signed  release,  unless  manager  himself 
had  knowledge  of  such  regulation;  Cunard  S.  S.  Co.  v.  Kelley,  115  Fed. 
685,  53  C.  C.  A.  310,  tipholding  clause  in  bill  of  lading  exempting  ship 
owner  from  liability  for  loss  of  goods  while  on  quay  or  loss  by  thieves; 
Charnock  v.  Texas  etc.  R.  R.  Co.,  113  Fed.  93,  51  C.  C.  A.  78,  and  Can 
v.  Texas  etc.  Ry.,  113  Fed.  92,  61  C.  C.  A.  76,  both  holding  shipper  bound 
by  stipulation  in  bill  of  lading  exempting  carrier  from  liability  for  loss 
by  fire,  where  loss  was  not  caused  by  carrier's  negligence;  Lefebure  v. 
American  Express  Co.,  160  Iowa,  66,  139  N.  W.  1122,  upholding  contract 
for  shipment  of  horses  limiting  liability  to  one  hundred   dollars  each; 
^  Henry  J.  Perkins  Co.  v.  American  Express  Co.,  199  Mass.  666,  85  N.  E. 
896,  holding  in  suit  by  consignee  against  carrier  for  loss  in  transit,  carrier 
may  show  shipment  was  made  under  limited  liability  contract;  Donovan 
V.  Wells  Fargo  &  Co.,  265  Mo.  305,  306,  177  S.  W.  844,  upholding  contract 
for  livestock  shipment  limiting  liability  to  value  fixed  in  contract;  Ficklin 
V.  Wabash  R.  R.  Co.,  117  Mo.  App.  226,  93  S.  W.  848,  where  contract 
valued  cattle  at  fifty  dollars  per  head,  and  provided  that  valuation  was 
made  to  obtain  reduced  rate  and  limit  carrier's  liability,  and  there  was 
no  other  rate  for  cattle  of  such  valuation,  carrier's  liability  not  limited; 
Drey  &  Kahn  Glass  Co.  v.  Missouri  Pac.  Ry.  Co.,  156  Mo.  App.  184,  136 
S.  W.  759,  holding  mere  fact  shipment  was  made  at  rate  prescribed  for 
limited  liability  did  not  limit  recovery  against  carrier;  Live  Stock  Com. 
Co.  V.  Chicago  etc.  Ry.  Co.,  87  Mo.  App.  2(38,  upholding  contract  between 
carrier  and  party  in  possession  of  cattle,  Nvho  is  not  true  owner,  as  to 
nonliability  for  loss  in  loading  or  unloading;  Sanden  v.  Northern  Pac.  Ry. 
Co.,  43  Mont.  218,  34  L.  R.  A.  (N.  S.)  711.  115  Pac.  410,  holding  shipper 
who  accepted  benefit  of  limited  liability  contract  was  bound  thereby;  Nel- 
son V.  Great  Northern  Ry.  Co.,  28  Mont.  323,  72  Pac.  650,  holding  under 
Civ.  Code,  §§2876,  2877,  2912,  common  carrier  cannot  by  special  contract 
limit  its  liability  for  delay  in  transportation  of  property  arising  from  its 
own  or  its  servant's  negligence;  Cook  v.  Northern  Pac.  Ry.  Co.,  32  N.  D. 
347,  155  N.  W.  869,  upholding  provision  in  shipment  eontract  that  suit 
V— ea 
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for  loss  must  be  commenced  in  sixty  days;  St.  Louis  etc.  R.  Go.  ▼.  Phil- 
lips, 17  Okl.  290,  87  Pac.  479  and  St.  Louis  etc.  R.  Co.  v.  Zickafoose,  39 
Okl.  310,  135  Pac.  410,  6  N.  C.  C.  A.  729,  both  upholding  provision  that 
notice  of  loss  to  livestock  must  be  given  before  stock  is  removed  from 
place  of  distination;  Henry  v.  Chicago  etc.  Ry.  Co.,  84  Wash.  644,  147 
Pac.  430,  upholding  provision  in  contract  for  livestock  shipment  that 
written  claim  for  loss  must  be  made  in  thirty  days;  dissenting  opinion  in 
J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  249,  76  S.  E. 
526,  majority  holding  carrier  liable  for  full  value  of  goods  lost  by  neg- 
ligence though  goods  valued  in  bill  of  lading;  Express  Co.  v.  Caldwell, 
"21  Wall.  267,  22  L.  Ed.  558,  sustaining  and  enforcing  stipulation  against 
company's  liability  for  loss  of  or  damage  to  property  not  called  for  within 
ninety  days;  Constable  v.  National  Steamship  Co.,  154  U.  S.  62,  38  L.  Ed. 
910,  14  Sup.  Ct.  1067,  Wertheimer  v.  Pennsylvania  Rd.,  17  Blatchf.  422, 

1  Fed.  233,  and  Scott  v.  Baltimore  etc.  Steamboat  Co.,  19  Fed.  58,  hold- 
ing carrier  protected  against  recovery  for  loss  by  fire  by  stipulation  in  bill 
of  lading;  Bank  of  Kentucky  v.  Adams  Express  Ca,  1  Flipp.  248,  250  Fed. 
€as.  889  (Reversed  in  93  U.  S.  174,  23  L.  Ed.  872,  holding  shipper  bound 
by  stipulation  against  express  company's  liability,  though  loss  occasioned 
by  negligence  of  railroad  over  which  company  operated ;  The  Ira  B.  Ellema, 
60  Fed.  937,  2  C.  C.  A.  85,  holding  logs  lost^ while  jiwaiting  loading  were 
at  charterer's  risk,  according  to  stipulation  of  charter-party;  -Ginn  v. 
Ogdensburg  Transit  Co.,  85  Fed.  986,  29  C.  C.  A.  521,  holding  valid  a  con- 
tract relieving  defendant  from  liability  unless  action  brought  for  loss  or 
damage  within  specified  time;  Camp  v.  Hartford  etc.  Steamboat  Co.,  43 
Conn.  340,  sustaining  and  enforcing  contract  limiting  carrier's  liability 
where  loss  from  negligence  excepted  from  the  exemption;  Wallace  v.  Mat- 
thews, 39  Ga.  634,  99  Am.  Dec.  478,  holding  special  contract  protected 
carrier  against  recovery  for  loss  by  fire;  Louisville  etc,  R.  R.  Co.  v. 
Brownlee,  14  Bush,  598,  Grace  v.  Adams,  100  Mass.  506,  97  Am.  Dec.  118, 
McMillan  v.  Michigan  etc.  R.  R.  Co.,  16  Mich.  116,  98  Am.  Dec.  222,  Lev- 
ering V.  Union  Transp.  etc.  Co.,  42  Mo.  92,  97  Am.  Dec.  821,  Rand  v.  Mer- 
chants'  etc.  Transp.  Co.,  59  N.  H.  363,  Dillard  v.  Louisville  etc.  R.  R.  Co., 

2  Lea,  291,  Missouri  etc.  Ry.  Co.  v.  Sherwood,  84  Tex.  132,  17  L.  R.  A.  645, 
19  S.  W.  457,  and  Schaller  v.  Chicago  etc.  Ry.  Co.,  97  Wis.  42,  71  N.  W. 
1045,  all  holding  stipulation  in  bills  of  lading  exonerated  carrier  from  lia- 
bility for  loss  by  fire;  Bankard  v.  Baltimore  etc.  R.  R.  Co.,  34  Md.  202, 
^  Am.  Rep.  824,  sustaining  and  enforcing  contract  releasing  railroad  from 
liability  for  loss  by  fire  not  occasioned  by  gross  negligence;  Squire  v.  New 
York  Central  R.  R.  Co.,  98  Mass.  245,  98  Am.  Dec.  163,  enforcing  contract 
exonerating  carrier  from  liability  for  death  of  livestock;  Fonseca  v. 
Cunard  Steamship  Co.,  153  Mass.  555,  26  Am.  St.  Rep.  662,  12  L.  R.  A.  341, 
27  N.  E.  666,  holding  passenger  bound  by  terms  of  "contract  ticket"; 
Smith  V.  American  Express  Co.,  108  Mich.  577,  66  N.  W.  481,  enforcing 
stipulation  in  shipping  receipt  expressly  limiting  defendant's  liability 
io  its  own  line;  Christenson  v.  American  Express  Co.,  15  Minn.  281, 
2  Am.  Bep.  125,  holding  carrier's  common-law  liability  can  be  modified  by 


979        YORK  MFG.  CO.  v.  ILLINOIS  CENT.  R.  R.  CO.    3  WaU.  107-114 

special  contract;  Mobile  etc.  C.  R.  Co.  v.  Weiner,  49  Miss.  734,  holding 
eyidenee  of  special  contract  exempting  carrier  from  liability  for  loss  by 
fire  admissible;  Phifer  v.  Carolina  etc.  Ry.  Co.,  89  N.  C.  316,  45  Am.  Rep. 
692,  holding  shipper  bound  by  exemptions  set  out  on  back  of  bill  of  lading ; 
Famham  v.  Camden  etc.  R.  R.  Co.,  55  Pa.  St.  59,  holding,  in  absence 
of  proof  of  negligence,  defendants  exempted  by  special  contract  from 
liability  for  loss  by  fire;  Houston  etc.  R.  R.  Co.  v.  Park,  1  Tex.  App. 
Civ.  143,  sustaining  contract  against  carrier's  liability  beyond  its  own 
line ;  Hart  v.  Pennsylvania  R.  R.  Co.,  112^  U.  S.  338,  28  L.  Ed.  720,  5 
Sup.  Ct.  154,  holding  shipper  precluded  by  stipulation  from  recovering 
more  than  agreed  valuation  of  horses  lost,  notwithstanding  carrier's  neg- 
ligence ;  The  Bermuda,  23  Blatchf .  555,  29  Fed.  400,  holding  declaration  in 
bill  of  lading  of  carrier's  nonaccountability  for  jewelry,  where  its  char- 
acter and  value  not  disclosed,  bound  shipper ;  Ballon  v.  Earle,  17  R.  I.  448, 
33  Am.  St.  Rep.  888, 14  L.  B.  A.  487,  22  Atl.  1115,  holding  consignor  bound 
by  condition  on  receipt  limiting  recovery  for  loss  to  fifty  dollars,  where 
value  not  otherwise  stated;  Phoenix  Ins.  Co.  v.  Erie  etc.  Transp.  Co., 
117  U.  S.  322,  29  L.  Ed.  878,  6  Sup.  Ct  754,  and  Deming  v.  Merchants* 
Cotton-Press  etc.  Co.,  90  Tenn.  328,  13  L.  R.  A.  626,  17  S.  W.  93,  discussing 
and  applying  doctrine  and  its  limitations;  dissenting  opinion  in  Louisville 
etc.  R.  R.  Co.  V.  Gilbert,  88  Tenn.  457,  7  L.  R.  A.  168,  12  S.  W.  1024.  ma- 
jority holding  ''fire  clause"  in  bill  of  lading  void. 

Distinguished  in  Phoenix  etc.  Mfg.  Co.  v.  Wabash,  101  Mo.  App.  457, 
74  S.  W.  497,  holding  where  no  reduced  rate  intended  or  specified  in  bill 
of  lading  clause  therein  limiting  carrier's  liability  is  a  nullity;  Michigan 
Central  R.  R.  Co.  v.  Mineral  Springs  Mfg.  Co.,  16  Wall.  328,  21  L.  Ed. 
302,  holding  liability  not  limited  by  unsigned  printed  notice  to  that  effect 
on  back  of  receipt;  Ormsby  v.  Union  etc.  Ry.  Co.,  2  McCrary,  54,  4  Fed. 
711,  holding  printed  "rules  and  regulations"  appended  to  contract  of  ship- 
ment not  binding  on  shipper;  Hartwell  v.  Northern  etc.  Express  Co.,  5 
Dak.  473,  8  L.  R.  A.  348,  41  N.  W.  735,  holding  shipper  not  bound  by 
terms  of  unsigned  sttippiri^  receipt  prescribing  manner  of  making  claim 
to  fix  liability  for  loss;  SL  Louis  Ins.  Co.  v.  St.  Louis,  etc.  R.  R.  Co.,  104 
U.  S.  155,  26  L.  Ed.  684,  deciding  case  on  other  grounds;  viz.,  that  defend- 
ant was  not  liable  beyond  its  own  lines. 

Denied  in  Missouri  etc.  Ry.  Co.  v.  Vandeventer,  26  Neb.  232,  3  L.  R.  A. 
182,  41  N.  W.  1001,  holding  special  contract  limiting  railroad's  liability 
void  by  virtue  of  special  prohibition  of  State  Constitution. 

Liability  -of  common  carrier,  how  far  may  be  limited  by  notice.  Note, 
55  Ahl  Dec.  485. 

Carrier's  right  to  limit  liability  by  contract  in  absence  of  negligence. 
Note,  18  L.  R.  A.  528. 

Effect  of  shipping  contract  limiting  common-law  liability,  signed  un- 
der eompolsion.    Note,  28  L.  R.  A.  (N.  S.)  639. 
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The  law  prescribes  the  dnties  and  responsihUlties  of  the  common  carrier. 
He  exercises  a  public  employment  and  has  duties  to  the  public  to  perform. 

Approved  in  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  line  By.  Co.,  160 
N.  C.  220,  76  S.  E.  514,  holding  law  imposed  on  carrier  duty  to  carry  safely 
and  deliver  in  reasonable  time;  Virginia-Carolina  Peanut  Co.  v.  Atlantic 
Coast  Line  R.  R.  Co.,  155  N.  C.  163,  71  S.  E.  77,  holding  carrier  liable  for 
negligent  delay  in  carriage. 

Common  carriers  cannot  contract  against  liability  for  loss  resulting  from 
carrier's  negligence. 

Approvedi  in  Inman  ft  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  159  Fed.  967, 
following  rule;  Adams  Express  Co.  v.  Croninger,  226.  U.  S.  509,  510,  44 
L.  B.  A.  (N.  S.)  257,  57  L.  Ed.  321,  33  Sup.  Ct.  148,  both  holding  carrier 
could  limit  recovery  for  loss,  not  exempting  negligence,  to  agreed  value 
for  purpose  of  giving  shipper  lower  of  two  rates  proportioned  to  riflk; 
Wells  V.  Great  Northern  Ry.  Co.,  59  Or.  170,  84  L.  B.  A.  (N.  S.)  178,  114 
Pac.  94,  holding  issuance  of  ticket  at  reduced  rate  liijuting  liability  for 
ba^age  did  not  exempt  carrier  from  loss  due  to  its  negligence;  Adams 
Express  Co.  v.  Cook,  162  Ky.  597,  172  S.  W.  1098,  holding  burden  on  car- 
rier to  show  contract  limiting  liability  was  reasonable;  J.  M.  Pace  Male 
Co.  V.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  223,  76  S.  E.  516,  holding: 
clause  in  bill  of  lading  fixing  value  of  goods  did  not. relieve  carrier  of  full 
liability  for  negligence;  Atchison  etc.  Ry.  Co.  v.  Rodgers,  16  N.  M.  130, 
313  Pac.  807,  holding  Hepburn  Act  did  not  deprive  shipper  of  right  under 
Kansas  statute  to  recover  full  value  of  goods  lost,  where  contract  limiting 
liability  was  made  without  permission  of  railroad  commission;  dissenting 
opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  139,  Ann.  Gas.  1915D, 
593,  L.  B.  A.  1915B,  450,  58  L.  Ed.  886,  34  Sup.  Ct.  526,  majority  holding 
provision  in  tariff  scheduled  for  declaration  of  value  of  baggage  and  pay- 
ment of  stated  excess  charges  served  to  limit  liability  for  loss;  New  York 
etc.  R.  R.  Co.  V.  Lockwood,  17  Wall.  375,  21  L.  Ed.  638,  holding  stipulation 
against  common  carrier's  liability  did  not  preclude  recovery  for  injury 
resulting  from  negligence;  Bank  of  Kentucky  v.  Adam&  Express  Co.,  93 
U.  S.  188,  28  L.  Ed.  877,  holding  stipulation  against  liability  for  loss  by 
fire  ineffectual  where  fire  occasioned  by  negligence  of  defendant's  agent, 
a  railroad;  Insurance  Co.  of  North  America  v.  Guardiola,  129  U.  S.  643, 
32  L.  Ed.  803,  9  Sup.  Ct.  426,  and  s.  c.  when  in  District  Court,  10  Biss. 
29,  Fed.  Cas.  11,112,  holding  stipulation  against  carrier's  liability  no  pro- 
tection where  vessel  and  cargo  lost  through  negligence;  Muser  v.  Holland, 
17  Blatchf.  414,  1  Fed.  383,  refusing  to  enforce  contract  a^inst  express 
company's  liability  for  loss  by  fire,  where  occasioned  by  railroad's  neg- 
ligence; The  Hadji,  22  Blatchf.  236,  238,  20  Fed,  876,  878,  holding  loss 
caused  by  defendant's  negligence  not  contemplated  in  stipulation  against 
liability  for  loss  which  could  be  insured  against;  Phenix  Ins.  Co.  v.  Liver- 
pool etc.  Steamship  Co.,  22  Blatchf.  396,  22  Fed.  727,  holding  steamship 
company  liable  for  loss  occasioned  by  master's  negligence,  notwithstanding 
eontraiy  stipulation  in  bill  of  lading;  Eells  v.  St,  Louis  etc.  Ry.  Co.,  52 
Fed.  907,  holding  shipper  signing  livestock  contract  limiting  amount  of 
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carrier's  liability  no  bar  to  larger  recovery  for  loss  resulting  from  neg- 
ligence; South  etc.  R.  R.  Co.  v.  Henlien,  52  Ala.  612,  28  Am.  Rep.  584, 
holding  carrier  cannot  by  contract  be  relieved  from  exercise  of  the  care 
and  diligence  exacted  by  common  law;  Overland  Mail  etc.  Co.  v.  Carroll, 
7  Colo.  46,  1  _Pac.  683,  holding  carrier  liable  for  full  value  of  article  lost 
through  agent's  neglect,  notwithstanding  contract  restricting  liability; 
Adams  Express  Co.  v.  Stettaners,  61  111.  187,  14  Am.  Rep.  59,  holding 
•  company  not  relieved  from  exercise  ojf  reasonable  diligence  by  stipulation 
against  liability  for  all  but  gross  negligence;  Mich^an  etc.  R.  R.  Co.  v. 
Heaton,  37  Ind.  452,  455,  10  Am.  Rep.  92,  95,  holding  carrier  liable,  not- 
withstanding special  contract,  for  loss  by  fire  occasioned  or  contributed 
to  by  carrrier's  negligence  in  any  degree;  Ohio  etc.  Ry.  Co.  v.  Selby,  47 
Tnd.  487, 17  Am.  Rep.  726,  holding  railway  liable  for  injury,  resulting  from 
its  negligence,  to  pei*son  traveling  on  stock  pass,  notwithstanding  contrary 
agreement;  Hudson  &  Co.  v.  Northern  etc.  Ry.  Co.,  92  Iowa,  237,  54  Am. 
~St.  Rep.  555,  60  N.  W.  610,  sustaining  recovery  for  loss  due  to  defendant's 
negligence,  in  face  of  special  contract  limiting,  liability;  Christenson  v. 
Amercan  Express  Co.,  15  Minn.  281,  2  Am.  Rep.  125,  holding  special  contract 
modifying  carrier's  liability  no  protection  against  recovery  for  loss  occa^ 
sioned  by  sinking  of  boat  resulting  from  negligence ;  Chicago  etc.  R.  R.  Co., 
V.  Moss,  60  Miss.  1014,  45  Am.  Rep.  480,  holding  "fire  clause"  in  shipping 
receipt  no  protection  against  recovery,  where  presumption  of  negligence 
not  rebutted  by  carrier;  Steinweg  v.  Erie  Ry.,  43  N.  Y.  126,  3  Am.  Rep. 
674,  holding  carrier's  liability  for  loss  occasioned  by  negligence  not  modi- 
fied by  contract,  and  question  of  negligence  is  for  jury;  Virginia  etc. 
R.  R.  Co.  V.  Sayers,  26  Gratt.  338,  holding  stipulation  against  liability 
for  all  but  gross  n^ligence  no  protection  against  recovery  for  loss  oc- 
casioned by  any  negligence;  Maslin  v.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va. 
203,  85  Am.  Rep.  757,  holding  railroad  could  not  stipulate  against  liability 
for  damfage  to  cattle  shipped,  resulting  from  its  negligence;  McMillan  v. 
Michigan  etc.  R.  R.  Co.,  16  Mich.  117,  93  Am.  Dec.  223,  refusing,  as  not 
necessary  for  the  decision,  to  determine  whether  common  carrier  could 
contract  against  liability  for  its  oflScers*  or  servants'  negligence;  Wertz 
V.  Western  Union  Tel.  Co.,  8  Utah,  600,  33  Pac.  137,  holding  company 
could  not  escape  liability  for  result  of  agent's  negligence  by  stipulation 
on  back  of  telegram. 

Distinguished  in  Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  70  Fed. 
204,^206,  30  L.  R.  A.  198,  199,  17  C.  C.  A.  62,  and  American  etc.  Ins.  Co. 
V.  Chicago  etc.  Ry.  Co.,  74  Mo.  App.  100,  both  sustaining  contracts  exon- 
erating railroads  from  liability  for  damages  occasioned  by  their  negligence 
to  adjacent  property. 

Common  carrier's  power  to  limit  liabilty.    Note,  32  Am.*Dec.  497. 

Limitation  of  carrier's  liability  in  bills  of  lading.  Note,  88  Am.  St. 
Rep.  90,  95, 103. 

Presumption  and  burden  of  proof  as  to  carrier's  negligence  or  its 
lack  in  ease  of  oontract  limiting  liability.  Note,  L.  R.  A.  1915D,  645, 
666. 
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Oommon  carrier  becomes  ordinary  bailee  and  private  carrier  for  hire,  with 
reference  to  the  partlcnlar  traiuuurtion,  when  parties  stipulate  for  limitation  of 
carrier's  liability. 

Approved  in  Lake  Shore  etc.  R.  R.  Co.  v.  Perkins,  25  Mich.  335,  12  Am. 
Rep.  279,  holding  carriage  of  livestock,  under  special  contract,  constituted 
railroad  special  hailee. 

Common  carrier  may  limit  his  services  to  carriage  of  particular  kinds  of 
goods,  prescribe  regulations  to  protect  himself  against  fraud  and  fix  charges 
proportionate  to  his  probable  risks,  but  cannot  discriminate  between  persons, 
nor  refuse  goods  offered  in  course  of  his  employment,  and  is  chargeable  for 
losses,  except  those  occasioned  by  act  of  God  or  public  enemy. 

Approved  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  116,  Ann.  Cas. 
1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  877,  34  Sup.  Ct.  526,  holding 
provision  in  tariff  schedule  for  declaration  of  value  of  baggage  and  pay- 
ment of  stated  excess  charges  was  regulation  giving  shipper  notice  of 
limited  liability;  Livestock  Com.  Co.  v.  Chicago  etc.  Ry.  Co.,  87  Mo.  App. 
337,  holding  carrier  not  Kable  for  conversion  in  accepting  cattle  from  one 
in  possession,  unless  true  owner  intervenes  before  goods  are  delivered  and 
demands  them;  The  Majestic,  60  Fed.  627,  629,  23  L.  B.  A.  750,  751,  9 
C.  C.  A.  161,  discussing  carrier's  liability  and  denying  ability  to  limit  same 
by  mere  notice. 

Distinguished  in  dissenting  opinion  in  Boston  etc.  Bi  R.  Co.  v.  Hooker, 
233  U.  S.  131,  134,  Aim.  Gas.  1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed. 
888,  884,  34  Sup.  Ct.  526,  majority  holding  provision  in  tariff  schedule 
for  declaration  of  value  of  baggage  and  payment  of  stated  excess  charges 
served  to  limit  liability  for  loss. 

Validity  and  effect  of  stipulation  limiting  liability  of  carrier  of  goods 
for  loss  by  fire.    Note,  20  Ann.  Gas.  229,  232. 

Principal  is  bound  by  contract,  limiting  "Common  carrier's  liability,  entered 
into  by  his  agent,  who  fails  to  disclose  the  fact  of  his  agency. 

Approved  in  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  407,  105  N.  E.  487, 
and  Frank  L.  Smith  Meat  Co.  v.  Oregon  R.  &  Navigation  Co.,  59  Or.  210, 
H7  Pac.  304,  both  following  rule;  Squire  v.  New  York  Central  R.  R.  Co., 
98  Mass.  248,  93  Am.  Dec.  166,  holding  drover  in  charge  of  livestock 
shipped  bound  his  principal  by  contract  limiting  carrier's  liability;  Arm- 
strong V.  Chicago  etc.  Ry.  Co.,  53  Minn.  190,  54  N.  W.  1061,  enforcing 
against  shipper  contract  made  by  his  agent  in  charge  of  horses  shipped, 
modifying  carrier's  liability;  Craycroft  v.  Atchison  etc.  Ry.  Co.,  18  Mo. 
App.  494,  holding  undisclosed  agent  of  owner  equally  authorized  with 
latter  to  contract  with  carrier  for  limitation  of  liability;  Nelson  v.  Hudson 
etc.  R.  R.  Co'.,  48  N.  Y.  507,  509,  and  Ryan  v.  Missouri  K.  ft  T.  Ry.  Co.,  65 
Tex.  15,  holding  consignors  from  whom  damaged  or  lost  property  purchased 
could  stipulate  for  restriction  of  carrier's  liability;  Levy  v.  Southern  Ex- 
press Co.,  4  S.  C.  241,  holding  a  carrier  delivering  goods  to  second  carrier, 
for  transportation  beyond  former's  lines,  could  contract  for  limitation  of 
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latter's  liability;  Vaughn  v.  Providence  etc.  R.  R.  Co.,  13  R.  I.  580,  hold- 
ing  carrier  receiving  goods  from  one  clothed  with  ttpparent  authority  by 
owner's  act  has  lien  thereon  for  charges. 

Right  of  consignee  to  sue  carrier.    Note,  3&  L.  B.  A.  (N.  S.)  71. 

Oonalderation  expressed  In  contract  for  carriage  held  sofllclent  to  support 
stipulations  therein  limiting  carrier's  liability. 

Approved  in  Cau  v.  Texas  etc.  Ry.  Co.,  194  U.  S.  431,  48  L.  Ed.  1057, 
24  Sup.  Ct.  663,  following  rule;  Arthur  v.  Texas  etc.  Ry.  Co.,  139  Fed. 
129,  71  C.  C.  A.  391,  upholding  sufficiency  of  consideration  expressed  in 
bill  of  lading  for  carriage  of  cotton  to  support  provision  exempting  carrier 
from  liability  for  loss  by  fire;  Mouton  v.  Louisville  etc.  R.  R.  Co.,  128 
Ala.  646,  29  South.  605,  holding  reduced  rates  for  transportation  of  freight 
sufficient  consideration  for  exemption  of  carrier  from  liability  for  loss  by 
fire  during  transportation;  St.  Louis  etc.  Ry.  Co.  v.  Hurst,  67  Ark.  410^ 
55  S.  W.  216,  holding  where  bill  of  lading  is  based  on  valuable  considera- 
tion, it  is  presumed  that  restriction  of  carrier's  liability-  is  based  on  good 
consideration;  McElvain  v.  St.  Louis  etc.  R.  Co.,  151  Mo.  App.  145,  131 
S.  W.  743,  written  application  to  carrier  for  shipment  of  livestock  at  re- 
duced valuation  in  consideration  of  reduced  rate,  followed  by  carrier's 
signed  statement  of  acceptance  of  shipment  at  such  valuation,  and  fol- 
lowed by  agreement  for  transportation,  all  written  on  same  piece  of  paper,, 
constituted  one  contract  supported  by  one  consideration;  Robert  v. 
Chicago  etc.  R.  Co.,  148  Mo.  App.  110,  115,  127  S.  W.  930,  931,  holding 
where  carrier  hftd  no  unlimited  liability  tickets  on  sale  and  passenger  had 
no  choice,  shipment  of  baggage  on  ticket  in  terms  limiting  liability  did  not  re- 
lieve carrier  from  full  liability;  Mires  v.  St.  Louis  etc.  R.  Co.,  134  Mo. 
App.  385,  114  S.  W.  1054,  holding  recovery  of  shipper  was  limited  to 
value  fixed  in  bill  of  lading  reciting  it  was  to  secure  reduced  rate;  Rose 
V.  Northern  Pac.  Ry.  Co.,  35  Mont.  75,  77,  119  Am.  St.  Eep.  836,  88  Pac. 
768,  769,  holding  reduced  rate  of  fare  was  sufficient  consideration  for  lim- 
itation of  carrier's  liability  for  loss  of  baggage;  Louisville  etc.  R.  R.  Co. 
v.  Oden,  80  Ala.  44,  holding  payment  of  stipulated  price  sufficient  con- 
sideration to  support  provision  limiting  liability  in  contract  of  carriage; 
California  Powder  Works  v.  Atlantic  etc.  R.  R.  Co.,  113  Cal.  335,  36 
L.  R.  A.  658,  45  Pac.  693,  holding  expressed  consideration  for  carriage 
supported  stipulation  limiting  liability;  Nelson  v.  Hudson  etc.  R.  R.  Co., 
48  N.  Y.  612,  holding  agreement  to  carry  at  "tariff  rates"  supported  con- 
tract limiting  carrier's  liability;  Schaller  v.  Chicago  etc.  Ry.  Co.,  97  Wis. 
36,  71  N.  W.  1043,  1044,  holding  limitation  of  liability  presumed  to  be  in 
consideration  of  special  rates,  and  burden  on  shipper  to  show  contrary, 
which,  if  done,  will  avoid  contract;  dissenting  opinion  in  Louisville  etc. 
R.  R.  Co.  V.  Gilbert,  88  Tenn,  460,  7  L.  R.  A.  167,  12  S.  W.  1023 ;  majority 
holding  "fire  clause"  void  for  want  of  consideration. 

Distinguished  in  Holland  v.  Chicago  etc.  Ry.  Co.,  139  Mo.  App.  721, 
123  S.  W.  993,  holding  contract  reciting  shipment  is  at  tariff  rate  did  not 
show  consideration  for  limitation  of  liabilityi  though  it  also  recited  rate 


/ 


/ 


3  Wall.  114-145  NOTES  ON  U.  S.  REPORTS.  984 

was  less  than  charged  for  shipments  at  carrier's  risk;  Louisville  etc.  R.  R. 
Co.  V.  Gilbert,  88  Tenn.  436,  7  L.  R.  A.  164,  12  S.  W.  1019,  holding  "fire 
clause"  void  where  carrier  not  ready  under  any  conditions  to  ship  without 
it  and  no  reduction  in  rates  made. 

,         Receipts  from  common  carriers  containing  limiting  provisions.    Note, 
'    1  Am.  Rep.  132. 

Formal  objections  to  depostion  taken  on  commisBion,  wbidi  might  bave  been 
obviated  if  urged  in  time,  must  be  raised  at  the  examination,  or  by  motion  to 
suppress  the  deposition.  Objection  to  annexed  document  as  being  a  copy  came 
too  late  at  trial. 

Approved  in  Blackburn  v.  Crawfords,  3  Wall.  192,  18  L.  Ed.  198,  holding 
extraneous  proof  of  contents  of  memorandum,  by  deposition  taken  under 
commission,  admissible,  where  party  omitted  to  move  to  suppress,  before 
trial;  Shutte  v.  Thompson,  16  Wall.  160,  21  L.  Ed.  126,  holding  objection 
to  manner  of  taking  deposition  came  too  late  at  trial  after  deponent's  death 
and  more  than  a  year  after  deposition  filed;  Doane  v.  Glenn,  21  Wall.  35, 
44  L.  Ed.  476,  holding  objections  to  deposition  which  might  have  been  obvi- 
ated by  retaking  it  came  too  late  at  the  trial ;  Howard  v.  Stillwell  etc.  Mfg. 
Co.,  139  U.  S.  205,  86  L.  Ed.  150,  11  Sup.  Ct.  502,  sustaining  overruling*  of 
motion  to  suppress  deposition  made  at  trial  for  irregularity  in  taking; 
Hickox  V.  Elliott,  11  Sawy.  642,  27  Fed.  843,  holding  technical  objection  to 
testimony  on  file  waived  when  cause  set  for  hearing;  McClaskey  v.  Barr, 
48  Fed.  138,  holding  certain  technical  objections  to  testimony  on  file,  not 
made  before  hearing  waived ;  Murray  v.  Larabie,  8  Mont.  213,  19  Pac.  576, 
liolding  objection  to  form  of  certificate  to  deposition  not  made  before  trial 
waived;  Williams  v.  Thomas,  3  N.  M.  395,  9  Pac.  368,  holding  objection  to 
competency  and  manner  of  taking  testimony  in  election  contest,  first  made 
in  appellate  court,  too  late;  Kidder  v.  Mcllhenny,  81  N.  C.  131,  holding  a 
totally  new  objection  to  evidence  cannot  be  urged  for  the  first  time  on  ap- 
peal; United  States  v.  Tilden,  10  Ben.  175,  Fed.  Cas.  16,520,  holding  court's 
policy  is  to  make  depositions  accessible  to  parties  so  formal  objections  may 
be  made  in  time.  j 

Negligence — Proximate  cause.    Note,  50  Am.  Rep.  572. 

3  WaU.  114-146,  18  Ii.  Ed.  116,  CLIQUOT'S  CHAMPAQNE. 

Oyermling  of  objection  to  admission  of  alleged  agent's  actii  and  dedara^ 
tlons  on  ground  of  insufficient  proof  of  agency  is  not  reviewable  where  bill  of 
exceptions  falls  to  show  evidence  on  the  subject  and  exception  on  that  ground. 
Approved  in  Strain  v.  Gourdin,  2  Woods,  382,  Fed.  Cas.  13,521,  refusing 
to  review  rulings  upon  evidence  not  set  out  in  bill  of  exceptions;  Ward  v. 
Ward,  37  Mich.  260,  holding  ruling  on  objection,  grounds  of  which  were 
.  not  made  clear,  not  reviewable. 

Agent's  act  or  admission,  with  reference  to  i  subject  matter  of  the  agency 
and  within  scope  of  his  authority,  is  principal's  act  or  admission,  and  provable 
In  both  criminal  and  dvU  cases  as  if  the  latter  were  the  actor  or  speaker. 
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Approved  in  Patterson  v.  United  States,  222  Fed.  640,  138  C.  C.  A.  123, 
holding  acts  of  agents  of  corporations  charged  with  conspiracy  done  in 
regular  course  of  business,  were  admissible  to  show  commission  of  acts 
charged;  The  F^  J.  Luckenbach,  213  Fed.  675,  holding  owner  of  vessel  bound 
by  understanding  of  this  agent  with  shipper  as  to  stowage  and  delivery  of 
cargo  in  separate  lots  to  consignees;  State  v.  Dahlquist,  17  N.  D.  46,  115 
N.  W.  83,  holding  receipts  for  freight  taken  by  defendant's  agent  for  such 
purpose  competent  to  show  receipt  of  goods  by  plaintiff;  Stockwell  v. 
United  States,  13  Wall.  550,  20  L.  Ed.  496,  holding  knowledge  of  partner 
not  sued  was  kilowledge  of  partners  sued  for  penalty  for  receiving  illegally 
imported  shingles;  Xenia  Bank  v.  Stewart,  114  U.  S.  228,  29  L.  Ed.  103^ 
5  Sup.  Ct.  847,  sustaining  admission  of  cashier's  declarations  to  bind  bank ; 
United  States  v.  Thoniasson,  4  Biss.  102,  Fed.  Cas.  16,478,  iiolding  partner 
civilly  liable  for  violations  of  revenue  law  by  his  copartner;  United  States 
V.  Amann,  24  Fed.  Cas.  781,  holding  rectifiers  of  spirits  liable  for  agent's 
negligent  omission  to  make  certain  entries  required  by  law ;  Moore  v.  Davis, 
49  N.  H.  55,  6  Am.  Eep.  467,  holding  agent's  testimony  that  purchase  by 
him  for  plaintiff  was  in  reliance  upon  defendant's  promises,  admissible  as 
showing  plaintiff's  intention ;  Spragufr^.  Bristol,  63  N.  H.  431,  holding  evi- 
dence that  plaintiff's  agent  directed  horse  to  be  shod  as  a  stumbler  com- 
petent to  show  plaintiff  knew  of  his  fault. 

Declarations  and  acts  of  i^nts.    Note,  131  Am.  St.  Bep.  309.  / 

In  BOit  for  false  InToicing  of  wines,  "Prlce-Gnrrent"  fumlshed  witness  by 
champagne  dealer  in  Pails,  in  no  way  connected  with  claimant,  was  neither 
hearsay  nor  irrelevant,  but  admissible  as  tending  to  prove  market  value  of 
champagne. 

Approved  in  -Virginia  v.  West  Virginia,  238  U.  S.  212,  59  L.  Ed.  1279, 
35  Sup.  Ct.  795,  holding  market  value  of  shareg  of  stock  provable  by  ac- 
credited price  currents,  lists  and  market  reports;  Sharp  v.  United  States, 
191  U.  S.  350,  48  L.  Ed.  214,  24  Sup.  Ct.  114,  holding  on  condemnation 
proceedings  not  error  to  exclude  evidence  as  to  offers  received  by  owner 
to  purchase  or  lease  property;  National  Union  v.  Thomas,  10  App.  D.  C. 
292,  considering  but  not  deciding  whether  in  suit  on  life  policy,  where 
defense  is  suicide,  verdict  of  coroner's  jury  is  admissible  to  show  manner 
and  cause  of  death ;  American  Bonding  Co.  v.  Regents  of  Idaho  University,. 
11  Idaho,  192,  81  Pac.  614,  admitting  testimony  of  witness  engaged  in 
I>lumbing  business  for  over  five  years  as  to  difference  in  price  of  materials 
used  in  building  and  kind  contract  calls  for,  though  he  fixes  difference 
from  wholesaler's  catalogue;  Mount  Vernon  Brewing  Co.  v.  Teschner,  108 
Md.  165,  16  L.  R.  A.  (N.  S.)  758,  69  Atl.  705,  holding  newspaper  market 
quotations  admissible  to  prove  market  price  of  malt;  National  Bank  of 
Commerce  v.  Bedford,  175  Mass.  261,  56  N.  E.  290,  holding  newspapers 
purporting  to  contain  stock  quotations  furnished  by  stock  brokers  who 
could  have  been  called  inadmissible  as  hearsay;  Barrick  v.  White  Sewing 
Mach.  Co.,  180  Mich.  539, 147  N.  W.  495,  holding  evidence  of  work  done  by 
second-hand  machine  admissible  on  question  of  value;  Priddy  v.  Boice,  201 
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Mo.  336;  119  Am.  St  Rep.  762,  9  Ann.  Caa.  874,  9  L.  R.  A.  (N.  S.)  718, 
99  S.  W.  1060,  holding  certified  copies  of  United  States  census  returns 
showing  ages  of  memhers  of  decedent's  family  admissible  as  bearing  on 
issue  as  to  their  ages  when  they  had  executed  a  deed;  Jackson  v.  Western 
Union  Telegraph  Co.,  174  Mo.  App.  81,  156  S.  W.  804,  holding  evidence 
of  sales  of  wool  two  days  after  day  in  question  admissible  on  question  of 
market  value;  McCrary  v.  Chicago  etc.  R.  R.  Co.,  109  Mo.  App.  572,  83 
S.  W.  83,  evidence  by  shipper  as  to  price  paid  for  cattle  at  certain  market 
on  certain  day  not  hearsay,  though  he  was  present  only  during  part  of 
day;  Midland  Valley  R.  Co,  v.  Adkins,  36  Okl.  24,  127  Pac.  871,  holding 
one  who  accompanied  his  cattle  to  market  and  sold  them  on  certain  day 
could  testify  from  statements  of  commission  men  and  market  reports  read 
as  to  state  of  market  on  previous  day ;  Cameron  Mills  etc.  Co.  v.  Anderson, 
34  Tex.  Civ.  232,  78  S.  W.  972,  physician  who  has  never  employed  nurse, 
and  has  no  personal  knowledge  of  compensation  of  nurses,  cannot  testify 
as  to  reasonable  and  customary  compensation  of  professional  nurse;  Fen- 
nerstein's  Champagne,  3  Wall.  148,  18  L.  Ed.  124,  holding  letters  between 
third  persons  admissible  to  show  market  value  of  champagne;  United 
States  V.  Merriam,  26  Fed.  Cas.  1238*,  sustaining  admission  of  third  per- 
son's testimony  upon  market  value  of  tar;  Republican  Newspaper  Co.  v. 
Northwestern  Assn.  Press,  51  Fed.  379<^  C.  C.  A.  282,  holding  evidence 
of  sums  offered  for  membership  in  defendant,  of  which  plaintiff  had  been 
wrongfully  deprived,  admissible  to  .show  damage;  Central  R.  R.  Co.  v. 
Skellie,  86  Ga.  694,  12  S.  E.  1019,  holding  admissible,  testimony  upon  mar- 
ket value  of  peaches  in  New  York  on  a  certain  day  of  one  long  in  fruit- 
shipping  business;  Washington  Ice  Co.  v.  Webster,  68  Me.  464,  holding 
testimony  of  persons  familiar  with  market  admissible  upon  question  of 
value  of  ice  at  time  and  place  wrongfully  taken ;  Norton  v.*  Willis,  73  Me. 
582,  holding,  under  the  circumstances,  evidence  of  purchase  price  of  six 
horses  admissible  to  show  value  of  three;  Comstock  v.  Smith,  20  Mich.  342, 
holding  value  of  United  States  money  in  Canada  provable  in  same  manner 
as  value  of  commodities  at  a  distance;  Worthington  v.  Hanna,  23  Mich. 
ij35,  holding  appraisement  under  attachment  levy  evidence  of  value;  Selig- 
man  v.  Rogers,  113  Mo.  657,  21  S.  W.  97,  holding  a  price  current  compe- 
tent evidence  upon  question  of  value  of  stocks  at  a  given  time;  Harrison 
V.  Glover,  72  N.  Y.  454,  holding  proof  of  offers  to  sell  goods  at  a  certain 
price  admissible  upon  question  of  market  value;  Schettler  v.  Jones,  20 
Wis.  418,  holding  certain  account-books  admissible  to  show  delivery  of 
goods. 

Distinguished  in  Farmers  &  Merchants'  Bank  v.  Maines,  183  Fed.  47, 
105  C.  C.  A.  329,  holding  mortgage  of  ehattels  not  evidence  of  value  in 
action  against  sheriff  for  improper  levy;  Merchants  Grocery  Co.  v.  Ladoga 
Canning  Co.,  89  Ark.  596,  117  S.  W.  768,  holding  card  published  by  indi- 
vidual quoting  prices  on  commodity  inadmissible  in  absence  of  showing 
that  dealers  constantly  received  and  acted  on  such  price  list;  Levy  v. 
Vaughan,  42  App.  D.  C.  154,  holding  in  action  for  malpractice,  death  cer- 
tificate of  coroner  was  not  admissible  to  show  cause  of  death;  Southern 
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Kansas  Ry.  Co.  v.  Cox,  47  Tex.  Civ.  87,  103  S.  W.  1123,  holding  inquii-ies 
as  to  market  price  made  on  certain  days  did  not  qualify  witness  as  to 
prices  on  previous  day;  Whelan  v.  Lynch,  60  N.  Y.  474,  19  Am.  Rep.  203, 
holding  "Shipping  and  Price  Current  List"  inadmissihle  to  show  value  of 
wool,  without  proof  of  how  it  was  made  up ;  Fairly  v.  Smith,  87  N.  C.  371, 
42  Am.  Rep.  525,  holding  testimony  of  witness  who  derived  his  knowledge 
from  reading  newspaper  reports  itiadmissible  upon  question  of  market 
value. 

Newspaper  reports  as  evidence.  Note,  90  Am.  Dec.  259^  260. 
Market  reports  as  evidence.  Note,  12  Ann.  Gas.  127,  128,  129. 
Price  lists  as  evidence.    Note,  17  L.  R.  A.  851. 

In  adminiirteiing  law  of  evidence,  courts  should  not  encumber  it  with  rales 
that  involve  delay,  and  labor  and  expense  to  the  parties,  without  giving  addi- 
tional safeguard  to  interests  of  Justice. 

Approved  in  Kansas  Pac.  Ry:  v.  Miller,  2  Colo.  462,  in  action  for  wrong- 
ful death,  evidence  as  to  inscriptions  on  boxes  delivered  upon  demand 
for  baggage  of  persons  killed  was  admissible  on  question  of  identity  of 
I)ersons.    -  ^ 

Revenue  act  of  186S,  requiring  foreign  goods  to  be  Invoiced  at  their  market 
value  at  the  place  where  manufactured  or  procured  did  not  mean  any  locality 
more  limited  than  the  country  where  bought  or  made. 

Approved  in  Three  Thousand  One  Hundred  and  Nine  Cases  of  Cham- 
pagne, 1  Ben.  250,  Fed,  Cas.  14,012,  construing  "market  value"  in  act  of 
1863;  Watson  etc.  v.  Loughran,  112  Ga.  841,  38  S.  E.  84,  holding  in  action 
for  loss  of  guest's  property  damages  are  market  value  at  time  of  loss,  with 
interest. 

Provisions  of  revenue  act  of  1799,  requiring  customs  officers  to  seize  goods 
liable  to  seizure  "as  well  without  as  within  their  respective  districts,"  and 
throwing  onus  probandl  upon  claimant  where  probable  cause  shown  for  prosecu- 
tions, to  be  Judged  of  by  trial  court,  remained  in  force  under  subsequent  acts. 

Approved  in  Li  Sing  v.  United  States,  180  U.  S.  493,  45  L.  Ed.  637, 
21  Sup.  Ct.  452,  upholding  provision  of  exclusion  act  put  burden  on 
Chinese  to  prove  right  to  remain  in  country ;  United  States  v.  Chin  Sing 
Quong,  224  Fed.  759,  holding,  in  proceedings  to  deport  Chinese,  after  proof 
that  defendant  is  Chinese,  burden  is  on  him,  under  statute  of  1892,  to  es- 
tablish his  right  to  remain  in  United  States;  Low  Foon  Yin  v.  United 
States  etc.  Commr.,  145  Fed.  796,  76  C.  C.  A.  355,  upholding  provision 
of  Chinese  Exclusion  Act  of  1892,  placing  burden  of  proof  of  right  of 
Chinese  without  certificate  to  remain  in  United  States  on  him;  The  Ocean 
Bride,  1  Hask,  340,  Fed.  Cas.  10,404,  holding  burden  of  proof  on  claim- 
ants of  vessel,  where  probable  cause  for  forfeiture  shown;  The  Coquitlam, 
67  Fed.  714,  holding  burden  on  claimants  where  foreign  vessel  transferred 
cargo  in  American  waters,  and  when  seized  was  without  manifest;  United 
States  V.  Lot  of  Jewelry,  59  Fed.  690,  holding  verdict  for  government  for 
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forfeiture  of  jewelry  seized  under  suspicious  circumstances  properly  di- 
rected, in  absence  of  showing  by  claimants;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  729,  37  L.  Ed-s^lQ,  13  Sup.  Ct.  1028,  sustaining  constitu- 
tionality of  act  throwing  burden  of  proof  on  Chinaman,, claiming  right  to 
land. 

Tacit  recognition  of  continuance  o^Iaw  in  force,  in  cases  where  the  ques- 
tion is  involyed,  is  equivalent  to  an  express  determination  of  the  fact. 

Approved  in  Atkins  v.  Fibre  Disintegrating  Co.,  1  Ben.  120,  Fed.  Cas. 
600,  where  courts  had  long  tacitly  regarded  eleventh  section  of  judiciary 
act  of  1789  as  inapplicable  to  admiralty  proceedings;  Deposit  Savings 
,^Assn.  V.  Mayer,  7  Fed.  Cas.  506,  holding  tacit  recognition  by  Supreme 
Court  of  a  construction  of  act,  taxing  State  bank  notes,  virtually  decided 
the  question. 

Term  '^knowingly  in  revenue  act  of  1863,  relating  to  false  invoicing,  etc^ 
refers  to  guilty  knowledge  of  owner,  consignee  or  agent  msJring  or  attempting 
to  make  such  entry,  and  entry  by  innocent  agent  is  act  of  guilty  principal. 

Approved  in  Evanson  v.  Gunn,  99  U.  S.  667,  25  L.  Ed.  307,  holding 
signal  service  entries  need  not  be  made  by  public  officer  to  be  admissible, 
if  made  under  his  direction;  Two  Hundred  and  Fifty  Barrels  etc.  v.  United 
States,  Chase  Dec.  612,  Fed.  Cas.  14,293,  holding  use  of  false  invoice  by 
consignee  forfeited  cargo ;  Twelve  Hundred  and  Nine  Casks  etc.  of  Sherry, 
2  Ben.  27d,  Fed.  Cas.  14,279,  construing  "knowingly"  in  revenue  act  of 
1863;  Schettler  v.  Jones,  20  Wis.  418,  holding  certain  account-books  ad- 
missible to  show  delivery  of  goods. 

Distinguished  in  Chaffee  v.  United  States,  18  Wall.  542,  81  L.  Ed.  913, 
holding  knowledge  of  persons  making  private  entries  essential  to  their  ad- 
missibility. 

Meaning  of  term  "knowingly."    Note,  Ann.  Gas.  1912A,  434. 

Bevenue  laws  are  not  penal  laws  In  the  sense  that  requires  them  to  be  con- 
strued with  great  strictness  in  defendant's  favor,  hut  are  remedial  in  their 
character,  and  siiould  he  construed  to  carry  out  legislative  intention. 

Approved  in  Scow  No.  36,  144  Fed.  934,  75  C.  C,  A.  572,  vessel  used 
in  depositing  refuse  matter  in  navigable  waters  is  subject  to  penalty  im- 
posed by  Comp.  Stats.  1901,  pp.  3642,  3544,  though  act  was  without  knowl- 
edge of  owners;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  19,  104  N.  W. 
570,  upholding  Laws  1901,  p.  251,  authorizing  taxation  of  tangible  and 
intangible  property  of  telegraph  companies  as  system;  Burlington  Distil- 
ling Co.  V.  State  Board  of  Assessors,  86  N.  J.  L.  94,  91  Atl.  317,  holding 
corporation  which  had  invested  fifty  per  cent  of  capital  stock  in  State 
was  carrying  on  business  in  State  so  as  to  he  subject  to  foreclosure  tax, 
though  factory  was  only  in  course  of  erection;  United  States  v.  Hodson, 
10  Wall.  406,  19  L.  EcL  939,  holding  persons  liable  on  bond  voluntarily 
given  under  revenue  act,  though  not  strictly  in  the  form  required;  Smythe 
V.  Fiske,  23  Wall.  380,  23  L.  Ed.  49,  construing  tariff  act  of  1864  to  in- 
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<slade  silk  ties  under  "manufactures  of  silk";  United  States  Vt  Stowell, 
]33  U.  S.  12,  33  L.  Ed.  558,  10  Sup.  Ct.  246,  holding  forfeiture  imposed 
by  revenue  act  for  operating  illicit  distillery  included  all  personalty  vol- 
untarily left  on  the  premises;  Two  Hundred  and  Fifty  Barrels  of  Molasses 
V.  United  States,  Chase  Dec.  611,  Fed.  Cas.  14,293,  construing  revenue  law 
of  1863,  holding  whole  cargo  forfeited  by  fraud  as  to  portion  thereof; 
United  States  v.  One  Hundred  Barrels  of  Spirits,  2  Abb.  (U.  S.)  314, 
1  Dill.  58,  Fed.  Cas.  15,948,  refusing  to  extend  forfeiture  to  property  sold 
to  innocent  purcliaser  before  seizure;  Twenty-eight  Cases  Containing 
Wine,  2  Ben.  66,  Fed.  Cas.  14,281,  holding  burden  was  on  claimants  to 
rebut  prima  facie  evidence  of  entry  upon  which  reappraisement  based; 
United  States  v.  Thirty-six  Barrels  of  High  Wines,  7  Blatchf.  464,  Fed. 
Cas.  16,468,  holding  spirits  forfeited  by  owner's  violation  of  internal  reve- 
nue law,  though  spirits  under  inspector's  lock;  United  States  v.  Mynderse, 
7  Blatchf.  489,  Fed.  Cas.  15,850  (re-reported  sub  nom.  United  States  v. 
Belding,  in  24  Fed.  Cas.  1079),  holding  omission,  within  time  limited,  to 
seize  {jroperty  forfeited  by  violation  of  act  no  bar  to  recovery  of  sum 
forfeited  thereby;  United  States  v.  Dustin,  26  Fed.  Cas.  950,  holding  cer- 
tain law  to  punish  conspiracies  a  reve;iue  law,  and  prosecution  thereunder 
not  barred  by  statute  of  limitation  applicable  to  crimes;  United  States 
V.  Hodson,  26  Fed.  Cas.  338,  construing  liberally,  powers  of  assessor  under 
certain  provisions  of  revenue  law;  Anglo-Calif omia 'Sank  v.  Secretary  of 
Treasury,  76  Fed.  748,  22  C.  C.  A.  527,  holding  government's  accrued  right 
to  sell  goods  in  bond  to  pay  duties  payable  when  imported  not  affected 
by  act  reducing  duties;  Mills  v/ Thurston  County,  16  Wash.  380,  47  Pac. 
760,  construing  law  providing  for  distraint  of  goods  of  person  charged 
with  delinquent  taxes  to  extend  to  such  goods  in  transferee's  hands ;  United 
States  V.  Sapinkow,  90  Fed.  659,  declaring  that  revenue  statutes  are  to  be 
construed  liberally. 

Market  yalne  of  •goods  Is  price  at  wblch  they  are  fteely  offered  in  market 
to  all  the  world  snch  price  as  dealers  are  willing  to  receive  and  purchasers  are 
made  to  pay.    The  actua^  cost  is  not  the  standard. 

Approved  in  British  &  Foreign  Marine  Ins.  Co.  v.  Maldonado  &  Co.,  182 
Fed.  749,  106  C.  C.  A.  122,  applying  rule  in  determining  libelant's  contri- 
bution to  general  average;  Glasgow  Steam  Shipping  Co.  v.  Tweedie  Trad- 
ing Co.,  154  Fed.  86,  applying  rule  to  clause  of  charter-party  requiring 
charterer  to  pay  for  coal  at  current  market  price;  Muser  v.  Magone,  155 
U.  S.  249,  39  L,  Ed.  138,  15  Sup.  Ct.  81,  Three  Thousand  One  Hundred  and 
Nine  Cases  of  Champagne,  1  Ben.  250,  Fed.  Cas.  14,012,  Twelve  Hundred 
and  Nine  etc.  Casks  etc.  of  Sherry  Wine,  2  Ben.  268,  Fed.  Cas.  14,279,  Six 
Cases  of  Silk  Ribbons,  3  Ben.  538,  Fed.  Cas.  12,914,  and  United  States  v. 
Sixteen  Cases  of  Ribbons,  27  Fed.  Cas.  1102,  construing  "actual  market 
value";  Sanford  v.  Peck,  63  Conn.  493,  27  Atl.  1058,  defining  "market 
value,"  holding  evidence  of  price  goods  brought  at  auction  sale  admissible 
to  show  snch  value. 

Miscellaneous.  Cited  Fennerstein*s  Champagne,  3  Wall.  147,  18  L.  Ed. 
124. 
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3  Wan.  145-149,  18  L.  Ed.  121,  FENNEBSTEHTS  CHAMPAGNE. 

In  libel  for  false  invoicing  of  wines,  letters  between  third  parties,  offering 
to  sell  similar  wines  and  written  in  ordinary  coarse  of  business^  axe  admissible 
to  show  market  value  at  a  particular  place. 
Approved  in  Virginia  v.  West  Virginia,  238  U.  S.  212,  59  L.  Ed.  1279, 

35  Sup.  Ct.  795,  holding  market  value  of  shares  of  stock  provable  by  ac- 
-  credited  price  currents,  lists  and  market  reports;  United  States  v.  Greene, 

146  Fed.  795,  book  entries  regularly  made  and  contemporaneously  with 
transactions  are  admissible  in  criminal  prosecution;  Mount  Vernon  Brew- 
ing Co.  V.  Teschner,  108  Md.  166,  16  L.  R.  A.  (N.  S.)  758,  69  Atl.  705, 
holding  market  price  of  malt  provable  by  newspaper  shown  to  be  accepted 
by  trade  as  reliable  in  stating  market  prices;  National  Bank  of  Commerce 
V.  New  Bedford,  175  Mass.  261,  56  N.  E.  290,  holding  newspapers  purport- 
ing to  contain  stock  quotations  furnished  by  stock  brokers  who  could  have 
been  called  inadmissible  as  hearsay;  Barrick  v.  White  Sewing  Mach.  Co., 
180  Mich.  539,  147  N.  W.  495,  holding  evidence  of  work  done  by  second- 
hand machine  admissible  to  prove  value ;  Midland  Valley  R.  Co.  v.  ^dkins, 

36  Okl.  24,  127  Pac.  871,  holding  one  who  accompanied  his  cattle  to  market 
and  sold  them  on  certain  day  could  testify  from  information  from  com- 
mission men  and  reading  market  reports  as  to  state  of  market  on  previous 
day;  Cameron  Mills  etc.  Co.  v.  Anderson,  34  Tex.  Civ.  232,  78  S.  W.  972, 
physician  who  is  not  nurse  and  has  never  employed  one,  and  has  no  per- 
gonal knowledge  of  their  compensation,  cannot  testify  as  to  their  reason- 
able and  customary  compensation;  Republican  Newspaper  Co.  v.  North- 
western Assn.  Press,  51  Fed.  379,  2  C.  C.  A.  282,  holding  evidence  of  sums 
offered  for  membership  in  defendant,  of  which  plaintiff  was  wrongftdly 
deprived,  admissible  to  show  damage ;  Locke  v.  Porter  etc.  Min.  Co.,  41  Cal- 
306,  holding  third  person's  receipt  admissible  to  show  an  indebtedness; 
Central  R.  R.  v.  Skellie,  86  Ga.  694,  12  S.  E.  1019,  holding  admissible, 
testimony  upon  market  value  of  peaches  in  New  York  on  a  certain  day, 
of  one  long  in  fruit-shipping  business ;  Sisson  v.  Cleveland  etc.  R.  R.  Co., 
14  Mich.  497,  90  Am.  Dec.  255,  holding  market  reports  in  newspapers  com- 
petent evidence  of  value  of  beef;  Worthington  v.  Hanna,  23  Mich.  535, 
holding  appraisement  under  attachment  levy  evidence  of  value;  North- 
western Fuel  Co.  V.  Mahler,  36  Minn.  167,  30  N.  W.  757,  where  market 
price  at  certain  time  proven,  by  testimony  of  dealers  as  to  price  they  sold 
at  then;  Schettler  v.  Jones,  20  Wis.  418,  holding  certain  account-books 
admissible  to  show  delivery  of  goods. 

Distinguished  in  Chaffee  v.  United  States,  18  Wall.  542,  21  L.  Ed.  913, 
holding  knowledge  of  persons  making  private  entries  essential  to  their 
admissibility ;  Bedford  v.  State,  36  Neb.  708,  56  N.  W.  265,  holding  lettere 
between  third  parties  inadmissible  to  prove  attempt  by  defendant  to  cor- 
rupt a  witness;  Keith  v.  Haggart,  2  N.  D.  25,  48  N.  W.  434,  holding  incom- 
petent testimony  upon  market  value  of  wheat  at  a  particular  time  from 
knowledge  derived  from  inspection  of  another's  books. 

Newspaper  reports  as  evidence.    Note,  90  Am.  Dec.  260. 

Market  reports  as  evidence.    Note,  12  Ann.  Oba.  128. 
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3  Wall.  150-155,  18  L.  Ed.  172,  WALKEB  ▼.  WBSTEBN  TRA17BPOBTATION 
00. 

Act  of  1B51,  HmltJug  ahip  owner's  liability  for  loss  by  fire  is  not  occasioned 
by  sncb  owner's  design  or  neglect,  embraces' vessels  engaged  in  commerce  on  the 
great  lakes. 

Distinguished  in  Woodhonse  v.  Cain,  95  N.  C.  114,  holding  navigation 
npon  a  small  sound  lying  wholly  within  a  State  not  within  the  act. 

Act  of  1851,  releasing  ship  owner  from  liability  for  loss  by  fire,  not  occa- 
sioned by  his  design  or  neglect,  exempts  him  from  liability  for  misconduct  of 
officers  or  mariners,  in  which  he  does  not  participate  personally. 

Approved  in  The  Tommy,  151  Fed.  573,  81  C.  C.  A.  50,  holding  {where 
ship  owner  provided  suitable  agent  to  inspect  and  provide  equipment  for 
vessel,  he  was  entitled  to  benefit  of  statute  for  limited  liability  where  he 
had  no  notice  of  agent's  negligence;  The  George  W.  Roby,  111  Fed.  614, 
49  C.  C.  A.  481,  holding  where  steamer  was  provided  with  two  watchmen, 
whose  duty  it  was  to  serve  as  lookouts,  negligence  of  master  in  failing  to 
have  lookout  properly  stationed  is  not  chargeable  to  owners;  Parsons  v. 
Empire  Transp.  Co.,  Ill  Fed.  208,  49  C.  C.  A.  302,  holding  steamship  com- 
pany liable  for  loss  of  goods  loaded  on  barge  by  incompetent  agent ;  Brin- 
son  &  Kramer  v.  Norfolk  etc.  Ry.  Co.,  169  N.  C.  427,  86  S.  E.  374,  holding 
burden  was  on  owner  of  vessel  lost  to  show  he  exercised  due  diligence  in 
supplying  seaworthy  vessel;  Craig  v.  Continental  Ins.  Co.,  141  U.  S.  646, 
86  L.  Ed.  888,  12  Sup.  Ct.  99  (s.  c,  when  in  Circuit  Court,  26  Fed.  799), 
holding  ship  owner's  liability  for  loss  occasioned  without  their  privity  or 
knowledge,  but  with  that  of  wrecking-master,  limited;  Keene  v.  The  Bark 
Whistler,  2  Sawy.  349,  Fed.  Cas.  7645,  holding  owners  who  had  not  person- 
ally participated  in  alleged  negligence  of  master  and  co-owner  not  liable 
therefor;  Lord  v.  Goodall  etc.  Steamship  Co.,  4  Sawy.  301,  Fed.  Cas.  8506, 
holding  owner's  liability  for  loss  occasioned  by  wreck  through  master's 
negligence  limited  to  value  of  his  interest ;  The  Anna,  47  Fed.  526,  holding 
owner  entitled  to  have  his  liability  limited,  where  vessel  sunk  through 
master's  negligence;  The  Annie  Faxon,  75  Fed.  316,  21  C.  C.  A.  366,  hold- 
ing right  to  limitation  of  liability  existed  where  owners  were  without 
knowledge  of  the  defect  causing  loss ;  The  Republic,  61  Fed.  112,  9  C.  C.  A. 
386,  holding  owner  liable  for  Ipss  arising  from  defect  in  vessel;  Simpson 
V.  Story,  145  Mass.  499,  1  Am.  St.  Rep.  481,  14  N.  E.  642,  holding  statute 
inapplicable  to  fishing  vessels;  Gleason  v.  DufEy,  116  Fed.  300,  54  C.  C.  A. 
100,  ai^endo. 

Distinguished  in  Carroll  v.  Staten  Island  R.  R.  Co.,  58  N.  Y.  142,  17 
Am.  Rep.  232,  holding  liability  incurred  by  accident  resulting  from  viola- 
tion of  statute  limiting  pressure  of  steam  unaffected  by  act  in  question. 

Explained  in  Hill  Mfg.  Co.  v.  Providence  etc.  Steamship  Co.,  113  Mass. 
499,  18  Am.  Rep.  531,  holding  act  inapplicable  where  neglect  of.  officers  of 
corporation  owning  vessel,  occasioned  loss. 

Liability  of  common  carrier  for  loss  by  fire.    Note,  31  Am.  Dec.  555. 
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Usage  or  custom  of  construing  certain  words  in  bills  of  lading  as  extend- 
ing owner's  liability  beyond  statutory  limitations  is  not  such  contract  for 
extension  of  liability  as  proviso  to  statute  limiting  ship  owner's  liability  con- 
templates; the  contract  must  be  express. 

Approved  in  Becker  v.  Hall,  116  Iowa,  593,  88  N.  W.  326,  holding  cus- 
tom that  act  of  staking  ice  off  by  itself  on  public  waters  was  sufficient  to 
<*onstitute  an  appropriation  is  invalid ;  Van  Camp  Packing  Co.  v.  Hartman, 
126  Ind,  180,  25  N.  E.  902,  holding  proof  of  usage  contrary  to  express 
terms  of  contract,  inadmissible;  Randall  v.  Smith,  63  Me.  108,  18  Am.  Rep. 
203,  refusing  to  admit  evidence  of  usage  repugnant  to  contract  and  con- 
trary to  law. 

Distinguished  in  Hoffman  v.  Union  Ferry  Co.,  68  N.  Y.  393,  holding  evi- 
dence that  steamtug  carried  certain  lights  differing  from  those  required  by 
law  admissible  to  charge  colliding  steamer  with  notice. 

Usage  to  control  liability  of  carrier.    Note,  11  Am.  Dec.  647* 

Ship  owner's  liability  for  loss  may  be  extended  or  limited  by  contract  of 
the  parties,  under  the  proviso  to  the  act  of  1851,  limiting  such  liability. 

Approved  in  Rosenthal  v.  The  Louisiana,  37  Fed.  265,  sustaining  special 
<»ontract  by  common  carrier  to  insure  goods  from  delivery  instead  of  from 
time  of  lading;  Ginn  v.  Ogdensburg  Transit  Co.,  85  Fed.  986,  29  C.  C.  A. 
521,  discussing  effect  of  stipulation  in  bill  of  lading  limiting  time  in  which 
to  sue  for  any  loss;  Ohio  etc.  Ry.  Co.  v.  Selby,  47  Ind.  487,  17  Am.  Bep. 
726,  holding  stipulation  by  passenger  on  drover's  pass  did  not  exempt  com- 
pany from  liability  for  accident  resulting  from  negligence ;  Maslin  v.  Balti- 
more etc.  R.  R.  Co.,  14  W.  Va.  203,  35  Am.  Rep.  757,  holding  common 
•carrier  cannot  stipulate  against  liability  resulting  from  its  own  negligence. 

Distinguished  in  New  York  etc.  R.  R.  Co.  v.  Lockwood,  17  Wall.  375, 
21  L.  Ed.  639,  where  stipulation  against  common  carrier's  liability  did  not 
preclude  recovery  against  company  for  injury  resulting  from  employee's 
negligence. 

Miscellaneous.  Cited  in  State  v.  Missouri  Pac.  Ry.  Co.,  81  Neb.  20,  115 
N.  W.  616,  to  point  that  purely  internal  commerce  of  State  is  exclusively 
under  State  regulation;  Chamberlain  v.  Western  Trans.  Co.,  44  N.  Y.  308, 

4  Am.  Rep.  683,  and  Baird  v.  Daly,  57  N.  Y.  242,  to  effect  that  statute  in 
question  was  passed  in  consequence  of  decision  in  New  Jersey  etc.  Nav. 
Co.  V.  Merchants'  Bank,  6  How.  344,  12  L.  Ed.  466. 

3  WaU.  165-164,  18  L.  Ed.  55,  THE  TH0MPS6n. 

Prize  Courts  deny  damages  in  cases  of  restitution  where  probable  cause 
for  seizure  existed,  and  are  often  Justified  in  awarding  costs  and  expenses  to 
captors. 

Approved  in  The  Olinde  Rodrigues,  174  U.  S.  636,  48  L.  Ed.  1016,  19 
Sup.  Ct.  862^  awarding  costs  against  ship  seized  where  probable  cause 
existed. 
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Probable  cause  means  leas  than  evidence  which  would  justify  condenma- 
tion,  and  imports  seisure  made^  imder  drcumstances  warranting  suspicion. 
Transfer  of  cargo  in  neatral  port  ftom  known  blockade  runner  to  cHitured 
▼esMl  constituted  probable  cause. 

Approved  in  The  Olinde  Rodrigues,  174  U.  S.  636,  43  L.  Ed.  1076,  19 
Sup.  Ct.  862,  holding  circumstances  of  previously  warned  vessel  being 
headed  toward  near-by  blockaded  port,  constituted  probable  cause. 

3  Wall.  164-174,  18  L.  Bd.  86,  THE  LOUISIANA. 

In  absence  of  afllrmative  showing  of  inevitable  accident,  or  vis  major, 
unavoidable  by  proper  exercise  of  precaution  or  nautical  skill,  vess<d  drifting 
from  her  moortngs  is  liable  for  collision  with  one  fast  aground. 

Approved  in  The  Adventuress,  214  Fed.  839,  holding  where  yacht 
drag^d  anchor  during  storm  and  collided  with  launch,  master  was  at 
fault  for  negligence  in  anchoring;  Bradley  v.  Sullivan,  209  Fed.  834,  6 
N.  C.  C.  A.  697,  126  C.  C.  A.  557,  holding  injury  caused  by  vessel  which 
broke  moorings  during  high  water  was  result  of  inevitable  accident;  Tlic 
E.  M.  Peck,  201  Fed.  601,  holding  burden  on  owner  of  steamer  breaking? 
from  moorings  during  high  water  and  colliding  with  barge  tb  show  break- 
ing due  to  inevitable  accident  was  not  sustained;  The  C.  H.  Northam.  181 
Fed.  987,  holding  breaking  from  moorings  at  high  tide  of  beached  steamer 
was  due  to  inevitable  accident ;  The  William  £.  Reis,  143  Fed.  1015,  where 
moored  vessel  broke  mooring  after  rise  in  river  caused  by  flood  and  collided 
with  another  vessel,  she  was  liable,  lines  not  being  properly  adjusted;  The 
Drumcraig,  133  Fed.  804,  breaking  of  ship  from  moorings  and  her  drifting 
into  collision  not  inevitable  accident  where  there  was  warning  of  approach 
of  storm,  requiring  putting  out  of  more  lines ;  Rebstock  v.  Gilchrist  TTransp. 
Co.,  132  Fed.  177,  holding  where  vessel  moored  away  from  channel  and 
opposite  bend  of  river,  she  was  not  4n  fault  for  collision  with  towed  vessel 
which  failed  to  make  turn;  The  Andrew  Welch,  122  Fed.  558,  holding  bark 
breaking  moorings  liable  for  damage  caused  by  collision  due  to  drifting  in 
storm;  The  City  of  Macon,  121  Fed.  687,  58  C.  C.  A.  434,  holding  steamer 
colliding  with  grounded  vessel  at  fault;  The  Australia,  120  Fed.  222,  56 
C.  C.  A.  568,  holding  where  collision  between  two  barges  in  tow  was  caused 
by  sheering  of  one  past  middle  of  channel,  burden  rests  on  her  to  show  that 
such  sheer  was  unavoidable;  The  Granite  State,  3  Wall.  313,  18  L.  Ed.  180, 
holding  steamer  liable  for  collision  with  stationary  barge  where  no  unfavor- 
able condition  of  weather  shown;  Bodin  v.  The  Thule,  3  Woods,  673,  Fed. 
Cas.  1595,  where  danger  could  have  been  foreseen,  and  collision  avoided 
by  procuring  proper  appliances ;  The  Chickasaw,  38  Fed.  363,  holding  bur- 
den on  steamer  whose  drifting  coal-flat  collided  with  a  barge  to  show 
necessity  for  the  cutting  adrift ;  The  F.  &  P.  M.  No.  1,  45  Fed.  704,  liold- 
ing  vessel  passing  near  a  grounded  vessel  liable  for  collision  occasioned 
by  current  produced  by  working  of  latter's  propeller;  The  Buffalo,  50  Fed. 
632,  holding  steamer  proceeding  slowly  in  dense  fog  liable  for  collision 
with  schooner  anchored  and  properly  ringing  its  bell;  The  Martin  Dallman, 
V— «8 
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70  Fed.  799,  17  C.  C.  A.  419,  holding  tug  liable  for  collision  of  its  tow, 
resulting  from  bad  seamanship,  with  stationary  schooner ;  The  Lady  Frank- 
lin, 2  Low.  221,  Fed.  Cas.  7984,  holding  moving  vessel  responsible  for 
collision  with  vessel  at  anchor. 

Distinguished  in  The  James  Bowen,  10  Ben.  432,  Fed.  Cas.  7192,  where 
barge  and  scow,  each  towed  by  a  tug,  collided;  The  Chickasaw,  41  Fed. 
638,  reversing  s."  c,  38  Fed.  363,  holding  drifting  coal-flat  not  belonging  to 
ship,  but  to  suppl3anen,  the  rule  is  inapplicable  to  former;  The  New  Mary 
Houston,  69  Fed.  366,  holding  vessel  moored  to  carefully  fastened  wharf- 
boat  not  liable  for  collision  resulting  from  latter  being  set  adrift  by  un- 
usual conditions. 

Qualified  in  The  Waterloo,  100  Fed.  335,  40  C.  C.  A.  386,  holding  vessels 
moored  to  wharf  and  during  storm  pulling  out  piles  to  which  they  were 
fast,  and  dragging  anchors,  not  liable  for  collision. 

Liability    for    collision   with   moored    or    anchored   vessel.    Note,  2S 
E.  R.  0.  648. 

Collisions  between  moving  and  anchored  or  moored  vessels.    Note, 
6  N.  0.  0.  A.  703. 

Direction  of  government  ofllcen  to  load  government  steamer  at  wharf  leas 
lotted  for  tbe  purpose  than  other  places  did  not  relieve  steamer's  ofllcera  from 
doty  of  securing  vessel  so  as  not  to  drift. 

Approved  in  The  Johannes,  10  Blatchf.  481,  Fed.  Cas.  7332,  holding 
alleged  defect  in  pier's  facilities  for  making  fast  no  excuse  for  insuffi- 
ciently securing  vessel. 

Damai^e  by  vessel  secured  to  resist  condltlonB  as  A-ri«frjTi|^  when  moored,  but 
which  broke  away  upon  change  of  tide  and  freshening  of  wind,  did  not  result 
from  inevitable  accident. 

Approved  in  J.  S.  Winslow  &  Co.  v.  Susquehanna  Coal  Co.,  201  Fed.  176, 
holding  vessel  dragging  anchors  in  high  wind  was  at  fault  in  failing  to 
keep  proper  lookout,  when  collision  resulted;  Coxe  Bros.  &  Co.  v.  Cunard 
S.  S.  Co.,  174  Fed.  173,  holding  breaking  of  mooring  parts  during  high 
wind  not  inevitable  accident  when  steamer  moored  thereto  was  of  unusual 
size ;  The  William  E.  Reis,  152  Fed.  676,  82  C.  C.  A.  21,  holding  breaking 
of  vessel  from  moorings  was  due  to  neglect  in  attention  to  lines  during 
flood ;  Bleakley  v.  New  York,  139  Fed.  808,  crushing  of  vessel  by  floating 
ice  not  caused  by  inevitable  accident  where  left  on  exposed  side  of  pier, 
which  was  regarded  as  dangerous  when  ice  moving  in  river;  The  Lincoln, 
1  Low.  47,  Fed.  Cas.  8354,  holding  brig  anchored  too  close  to  schooner  re- 
sponsible for  damage  caused  by  third  vessel  forcing  brig  down  upon 
schooner;  The  Ship  John  Tucker,  6  Ben.  370,  Fed.  Cas.  7431,  holding  vessel 
liable  for  damage  resulting  at  turn  of  tide  from  ice  swinging  vessel  around 
in  crowded  dock;  The  Barges  Energy,  10  Ben.  162,  Fed.  Cas.  4485,  where 
barges  temporarily  moored  in  dock  alongside  steamer  forced  latter  loose 
upon  ishange  of  tide  and  influx  of  ice;  The  Johannes,  10  Blatchf.  481,  Fed. 
Cas.  7332|  holding  accident  not  inevitable  where  pile  to  which  chain  at- 
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tached  was  drawn  ont  in  severe  weather;  The  Northern  Belle,  1  Biss.  531, 
Fed.  Cas.  10,319,  holding  accident  not  inevitable  which  resulted  from  effort 
to  tow  two  barges  where  one  could  safely  go;  Hall  v.  Little,  2  Flipp.  161, 
Fed.  Cas.  5939,  where  accident  ascribed  to  force  of  cross-current  which 
defendants  should  have  known  and  guarded  against. 

Evidence  that  officers  in  command  did  not  anticipate  the  accident  and 
thought  vessel  securely  fastened  dU  not  prove  accident  inevitable. 

Approved  in  5all  v.  Little,  2  Flipp.  158,  Fed.  Cas.  5939,  holding  evidencfe 
of  pilot's  skill,  and  that  he  exercised  his  best  judgment,  no  proof  of  skillful- 
ness  on  the  particular  occasion ;  Norwich  etc.  Transp.  Co.  v.  New  York  etc. 
Dock  Co.,  22  Fed.  679,  holding  drydock  owner's  belief  in  sufficiency  of  less 
safe  of  two  methods  of  blocking  no  defense. 

3  WalL  176-196,  18  L.  Ed.  186,  BLACKBURN  v.  0BAWFOED8. 

Declarations  of  deceased  persons,  related  by  blood  or  marriage  to  person 
in  question,  are  admissible  to  prove  pedigree. 

Approved  in  Whigby  v.  Bumhara,  136  Ga.  586,  69  S.  E.  1115,  holding,  on 
issue  as  to  marriage,  declarations  of  parties  made  aiite  litem  motam  were 
admissible;  Champion  v.  McCarthy,  228  111.  97,  ^0  Ann.  Cas.  517, 11  L.  R.  A. 
(N.  S.)  1052,  81  N.  £.  811,  holding  declarations  of  deceased  illegitimate 
child  that  he  had  illegimate  brother  competent  to  prove  relationship; 
Fulkerson  v.  Holmes,  117  U.  S.  397,  29  L.  Ed.  918,  6  Sup.  Ct.  784,  admitting 
recital  in  deed  to  prove  patentee's  death  and  heirship  of  his  son,  the 
grantor;  Northrop  v.  Hale,  76  Me.  309,  49  Am.  Bep.  616,  holding  intestate's 
deceased  sister's  declarations  relative  to  birth  and  parentage  of  claimant 
to  estate  admissible. 

Admissibility  of  declaration  to  show  illegitimate  relationship.     Note, 
10  Ann.  Oas.  522. 

Admissibility  of  declarations  of  relatives  upon  issue  of  relationship 
or  heirship.    Notes,  36  L.  B.  A.  (N.  S.)  531 ;  L.  B.  A.  1915D,  216. 

Admissibility  of  declarations  of  deceased  persons  on  question  of  pedi- 
gree.   Note,  11  E.  B.  0.  333. 

Before  declarationfl  relating  to  pedigree  can  be  admissible,  declarant's  re- 
lationship to  the  family  as  to  which  they  are  offered  must  be  established  by 
other  testimony. 

Approved  in  Welch  v.  Lynch,  30  App.  D.  C.  139,  following  rule;  Scott 
V.  Herrell,  27  App.  D.  C.  400,  holding  attorney,  not  related  to  family,  who 
had  represented  several  heirs  in  litigation  not  competent  to  testify  as  to 
pedigree ;  Smith  v.  Casey,  26  App.  D.  C.  578,  evidence  relating  to  pedigree 
of  father  offered  by  relatives  of  mother  held  inadmissible;  Greene  v. 
Almand,  111  Ga.  737,  36  S.  £.  957,  holding  declarations  of  deceased  persons 
cannot  be  made  competent  on  question  of  pedigree  merely  by  showing  that 
such  person  said  he  was  relative  of  person  whose  pedigree  is  subject  of 
inquiry;  Aahohn  v.  People,  211  N.  T.  413,  Ann.  Caa.  19150,  1039,  L.  B.  A. 
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1915D,  215,  105  N.  E.  649,  holding  declarations  of  petitioner's  mother  that 
she  married  father  of  deceased,  whose  property  petitioner  claims,  and  that 
he  was  only  child,  not  admissible  without  first  proving  marriage  of  declar- 
ant; Flora  V.  Anderson,  75  Fed.  234,  holding  evidence  of  others  than 
members  of  the  family  inadmissible  on  question  of  descent;  Jackson  v. 
Jackson,  80  Md.  194,  30  Atl.  755,  holding  declaration  of  person  not  shown 
to  be  related  to  deceased  inadmissible  to  prove  claimant's  descent  from 
him ;  Sitler  v.  Gehr,  105  Pa.  St.  593,  51  Am.  Rep.  209,  holding  relationship 
to  one  branch  only  necessary. 

Distinguished  in  Estate  of  Williams,  128  Cal.  554,  61  Pac.  671,  79 
Am.  St.  Rep.  68,  holding  declarations  of  deceased  brother  of  testator  admis- 
sible on  question  of  heirship  when  there  is  other  evidence  to  connect  de- 
clarant with  family  of  testator. 

Criticised  in  Estate  of  Hartman,  157  Cal.  210,  21  Ann.  Gas.  1302,  36 
L.  R.  A.  (N.  S.)  530,  107  Pac.  107,  holding  declarations  made  to  daughter 
by  father  that  he  had  brother  in  California  was  admissible  to  prove  rela- 
tionship; Overby  v.  Johnson,  42  Tex.  Civ.  351,  94  S.  W.  132,  holding  decla- 
rations of  deceased  relative  of  heir  admissible  to  prove  pedigree  of  heir 
on  issue  as  to  title,  though  not  first  shown  declarant  was  related  by  blood 
or  marriage  to  person  wh^  died  seised;  dissenting  opinion  in  Teriy  jr. 
Brown,  142  Ga.  225,  82  S.  E.  567,  majority  approving  rule. 

Admissibility  of  declaration  of  relationship  to  decedent  in  behalf  of 
declarant  who  is  claimant  of  decedent's  estate.  Note,  21  Ann.  Oas. 
1306. 

Baptismal  register  of  a  church  is  admissible  to  prove  fact  and  date  of 
baptism,  but  for  no  other  purpose,  upon  groimd  that  entries'  therein  were  made 
by  the  writer  in  ordinary  course  of  his  business. 

Approved  in  Collins  v.  German-American  etc.  Life  Assn.,  112  Mo.  App. 
219,  86  S.  W.  894,  following  rule;  Casley  v.  Mitchell,  121  Iowa,  98,  96 
N.  W.  726,  admitting  register  of  parish  in  England  to  prove  marriage  re- 
corded therein  \fy  vicar;  Weaver  v.  Leiman,  52  Md.  721,  holding  entries 
in  church  records  of  marriage  of  parents  and  baptism  of  children,  made 
at  the  time,  admissible ;  Sitler  v.  Gehr,  105  Pa.  St.  601,  51  Am.  Rep.  217, 
holding  entry  in  church  register  of  death  and  burial  of  a  person  inadmis- 
sible to  show  other  facts  there  recited. 

Transcript  of  record  in  Orphans'  Oourt,  having  jurisdiction,  was  competent 
evidence  of  illogitimacy  of  defendant,  who  was  party  to  proceedings  therein, 
but  not  against  his  sisters,  who  were  not  parties  to  such  proceedings. 

Approved  in  White  v.  Hill,  176  Ala.  486,  487,  58  South.  446,  holding 
judgment  against  one  codistributee  not  conclusive  against  another  not 
party  to  action;  Sorensen  v.  Sorensen,  68  Neb.  496,  497,  98  N.  W.  839, 
decree  denying  alleged  widow  was  decedent's  widow  in  proceeding  for 
nomination  of  administrator  not  binding  on  one  claiming  to  be  legitimate 
son  of  woman  and  decedent,  on  petition  for  distribution ;  CaujoUe  v.  Fcrrie, 
13  Wall.  474,  20  L.  Ed.  512,  holding  grant  of  letters  of  administration  by 
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court,  having  sole  power  to  grant  them^  conclusive  on  question  of  legiti- 
macy; Kearney  v.  Denn,  15  Wall.  57,  21  L.  Ed.  43,  growing  out,  of  same 
facts,  holding  former  judgment  of  Orphans'  Court  showing  plaintiff's 
brother's  illegitimacy  inadmissible  against  plaintiffs. 

Distinguished  in  Overby  v.  Gordon,  177  U.  S.  226,  44  L.  Ed.  746,  20 
Sup.  Ct.  608,  holding  adjudication  of  domicile  of  decedent  made  in  grant 
of  administration  is  not  evidence  of  domicile  in  court  of  another  State  in 
proceeding  for  administration  of  assets  in  that  State. 

Conclusiveness  of  judgment  involving  fact  or  validity  of  marriage. 

Note,  AnxL  Oas.  19120,  245. 

i 
Objection  to  deposition  taken  In  foreign  country  that  original  document 

should  have  been  iiroduced  came  too  late  at  trial,  having  been  waived  by 

omission  to  move  to  suppress  before  trial,  so  as  to  afford  opportunity  to  obviate 

the  objection. 

Approved  in  Hickox  v.  Elliott,  11  Sawy.  642,  27  Fed.  843,  holding  techni- 
cal objection  to  testimony  on  file  waived  when  cause  set  for  hearing; 
Bmnnel  v.  Stoddard,  4  Fed.  Cas.  683,  overruling  objection,  not  made  until 
trial,  that  bill  did  not  by  amendment  put  in  issue  validity  of  deed  set  up 
in  answer;  McClaskey  v.  Barr,  48  Fed.  138,  holding  certain  technical  objec- 
tions to  testimony  on  file,  not  made  before  hearing,  waived;  Insurance  Co. 
of  North  America  v.  Guardiola,  129  U.  S.  642,  32  L.  Ed.  803,  9  Sup.  Ct.  426, 
holding  shipping  agent's  letters  to  his  principal,  incompetent  evidence  of 
quantity  of  goods  shipped,  against  third  pei-sons. 

Statements  by  a  testator  to  hla  attorney  when  preparing  his  will,  relating 
to  illegitimacy  of  his  children  whom  In  such  will  he  declares  to  be  illegitimate, 
are  not  privileged  nor  inadmisaible,  in  a  controversy  over  the  succession  to 
testator's  brother's  estate. 

Approved  in  In  re  Young's  Estate,  33  Utah,  387,  126  Am.  St.  Rep.  843, 
14  AnxL  Oas.  596,  17  L.  B.  A.  (N.  S.)  108,  94  Pac.  733,  and  Olm^tead  v. 
Webb,  5  App.  D.  C.  51,  both  holding  communication  by  client  to  attoniey 
preparing  will  not  privileged  where  will  comes  into  controversy;  Kern  v. 
Kern,  154  Ind.  34,  55  N.  E.  1006,  holding  communications  between  testator 
and  hie  attorney  in  reference  to  will  drawn  by  such  attorney  are  not  privi- 
leged after  death  of  testator;  Phillips  v.  Chase,  201  Mass.  449.  131 
Am.  St.  Rep.  406,  87  N.  E.  758,  holding  contents  of  will  showed  waiver  of 
privilege  as  to  attorney  drawing  will;  Ex  parte  Gfeller,  178  Mo.  268,  77 
S.  W.  558,  decedent's  attorney  in  discovery  proceedings  in  matter  of  estate 
may  be  asked  when  he  last  saw  certain  securities  belon^ng  to  decedent, 
and  whether  at  her  death  he  had  any  money  belonging  to  her;  Glover  v. 
Patten,  165  U.  S.  407,  41  L.  Ed.  768,  17  Sup.  Ct.  416,  holding  communica- 
tions to  counsel  by  testator  respecting  execution  of  will  admissible  in  con- 
troversy between  devisees;  Scott  v.  Harris,  113  111.  454,  holding,  in  contro- 
versy between  decedent's  legatees  and  grantee,  decedent's  declarations  as 
to  what  he  intended  by  deeds  admissible;  Winters  v.  Winters,  102  Iowa, 
57,  63  Am.  St.  Bep.  431,  71  N.  W.  185,  holding  decedent's  attending  physi- 
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eian  's  testimony  admissible  in  controversy  between  heir  at  law  and  devisee ; 
O  'Briea  v.  Spalding,  102  Ga.  493,  66  Am.  St.  Bep.  205,  31  S.  E.  101,  and 
In  re  Layman's  Will,  40  Minn.  372,  42  N.  W.  287,  sustaining  admission  in 
will  contest  of  attorney's  testimony  as  to  conversations  with  deceased 
client,  whose  mental  soundness  was  in  issue;  Thompson  v.  Ish,  99  Mo.  177, 
17  Am.  St.  Bep.  561,  12  S.  W.  514,  holding  decedent 's  attending  physician 
a  competent  witness  in  controversy  between  devisee  and  heir  at  law. 

Modified  by  State  statute  in  Butler  v.  Fayerweather,  91  Fed.  460,  33 
C.  C.  A.  625,  holding  attorney  could  not  disclose  contents  of  destroyed 
codicil  to  his  client's  will. 

Distinguished  in  Lorimer  v.  Lorimer,  124  Mich.  638,  83  N.  W.  611,  hold- 
ing where  marriage  of  plaintiff  with  deceased  person  is  in  issue,  an  attor- 
ney cannot  testify  to  statements  by  deceased  concerning  his  relations  with 
plaintiff  made  in  course  of  consultation. 

Attorneys  as  witnesses.    Note,  66  Am.  St.  Bep.  229,  230. 
Privileged     communication     between     attorney^  and     client.    Note, 
AnxL  Gas.  1913A,  7,  26,  31.* 

Communications  between  attorney  and  client  in  regard  to  testamen- 
tary matters  as  privileged.    Note,  14  Aim.  Oas.  601. 

Privileged   communications   to   attorney   during  preparation  of  wilL 
Note,  17  L.  B.  A.  188. 

Privilege  of  communications  to  attorney  during  preparation  of  will. 
Note,  17  L.  B.  A.  (N.  S.)  109. 

Client  may  expressly  or  impliedly  waive  protectioii  of  mle  aa  to  iiriTilaged 
communications.  Intent  to  waive  pzivUege  aa  to  commaaicatloDfl  relating  to 
execution  of  decedent's  wtU  may  be  inferred  from  tlie  wllL 

Approved  in  United  States  v.  Louisville  etc.  R.  R.  Co.,  236  U.  S.  336, 
69  L.  Ed.  607,  35  Sup.  Ct.  363,  considering  but  not  deciding  whether  com- 
pulsory inspection  of  correspondence  of  railroads  can  be  permitted  within 
constitutional  rights  of  common  carrier;  Oliver  v.  Cameron,  McAr.  &  M. 
(D.  C.)  242,  holding  client  waived  privilege  by  directing  attorney  to  make 
communications  known  to  'other  party ;  Stoddard  v.  Kendall,  140  Iowa,  692, 
119  N.  W.  140,  holding  attorney  could  testify  as  to  communication  made 
by  testatrix  on  making  will  that  she  intended  to  occupy  certain  land  dur- 
ing life  as  homestead ;  Denuzio  v.  Scholtz,  117  Ky.  192,  77  S.  W.  716,  where 
attorney  employed  to  incorporate  business  was  told  by  owner  that  be 
would  give  employer  stock,  and  on  employment  to  prepare  owner's  will 
was  told  stock  had  been  given,  he  may  testify  thereto;  Holyoke  v.  Hoi- 
yoke's  Estate,  110  Me.  476,  87  Atl.  44,  holding  privil^e  could  be  waived 
in  testamentary  contests  by  heirs  or  legatees  of  client;  Brown  v.  Brown, 
77  Neb.  129,  108  N.  W.  182,  holding  privilege  waived  by  requesting  attor- 
ney to  witness  will;  In  re  Cunnion's  Will,  201  N.  Y.  128,  Ann.  Gaa.  1912At 
834,  94  N.  £.  650,  holding  attorney  who  drafted  will  which  is  not  produced 
at  hearing  was  not  competent  to  testify  as  to  its  contents  on  contest  over 
probate  of  will  of  earlier  date;  Grant  v.  Harris,  116  Va.  649,  Ann.  Gas. 
1916D,  1081,  82  S.  E.  719,  holding  in  action  to  set  aside  deeds  obtained  by 
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duress,  allegation  that  attorneys  were  employed  by  defendants  to  procure 
execution  waiveci  privilege ;  Ok>ver  v.  Patten,  165  U.  S.  407,  41  L.  Ed.  768, 
17  Sup.  Ct.  416,  holding  communications  to  counsel  by  testator  respecting 
execution  of  will  admissible  in  controversy  between  devisees;  Denning  v. 
Butcher,  91  Iowa,  436,  59  N.  W.  72,  admitting  attorney's  testimony,  who 
witnessed  will,  upon  circumstances  attending  execution;  State  v.  Depoister, 
21  Nev.  114,  25  Pac.  1002,  holding  testimony  of  physician  attending  child 
upon  whom  rape  alleged  to  have  been  committed  rendered  admissible  by 
mother's  testimony;  Doherty  v.  O'Callaghan,  157  Mass.  94,  34  Am.  St.  Bep. 
261,  17  L.  R.  A.  190,  31  N.  E.  727,  holding  attorney's  testimony  as  to  tes- 
tator's directions,  relating  to  execution  of  will,  admissible  on  grounds  of 
public  policy. 

Submission  to  Jury  of  question  whether  maniage  bad  taken  place  between 
certain  persons  at  any  time,  was  erroneous,  where  question  and  evidence  were 
open  solemnization  of  a  marriage  at  a  particular  time. 

Approved  in  Bey  v.  Bey,  83  N.  J.  Eq.  260,  90  Atl.  692,  holding  evidence 
supported  agreement  for  common-law  marriage;  Merchants'  Mut.  Ins.  Co. 
v.  Baring,  20  Wall.  162,  22  L.  Ed.  252,  holding  instruction  upon  question 
as  to  which  there  was  no  evidence  erroneous;  Redgrave  v.  Redgrave,  38 
Md.  99,  and  Bamum  v.  Bamum,  42  Md.  297,  holding  attempt  to  prove  a 
particular  marriage  precluded  reliance  upon  facts  from  which  marriage 
upon  another  occasion  might  be  presumed. 

Legal  presmnption  of  legitimacy  does  not  arise  ftom  parents  cohabiting 
as  man  and  wife,  he  treating  the  woman  as  his  wife,  and  her  children  as  his, 
and  allowing  children  to  be  called  by  his  name.  The  question  is  one  of  fact 
ior  the  jury. 

Approved  in  Posey  v.  Hanson,  10  App.  D.  C.  510,  holding  where  right 
to  recover  in  ejectment  depended  on  certain  person  having  no  descendants, 
no  presumption  of  law  exists  that  there  are  no  such  descendants ;  Jennings 
V.  Webb,  8  App.  D.  C.  56,  holding  legitimacy  may  be  established  by  proof 
of  cohabitation  and  repute;  Eldred  v.  Eldred,  97  Va.  627,  34  S.  E.  485, 
holding  to  raise  presumption  of  marriage  from  cohabitation,  cohabitation 
must  be  matrimonial;  Arnold  v.  Chesebrough,  46  Fed.  701,  holding  fact 
•of  parents'  marriage  must  be  shown  to  establish  legitimacy  of  offspring. 

Distinguished  in  dissenting  opinion  in  Arnold  v.  Chesebrough,  58  Fed. 
840,  7  C.  C.  A.  508,  (affirming  46  Fed.  701)  majority  holding  fact  of  par- 
ents sometimes  holding  themselves  out  as  married,  not  inconsistent  with 
finding  against  offspring's  legitimacy;  Pearson  v.  Pearson,  46  Cal.  630, 
holding  recitals  in  decedent's  will  sufficient  evidence  of  his  marriage  and 
his  children's  legitimacy. 

Marriage,  how  proved.    Note,  22  Am.  Dec.  159. 

Validity   of  common-law   marriage  in  American   jurisdiction.     Note, 
AnxL  Oas.  1912D,  598. 

Validity   of    marriage   without   license   required   by    statute.    Note, 
7  Ann.  Oas.  784. 
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Miscellaneous.  Cited  in  Haggin  v.  Haggin,  36  Neb.  379,  53  N.  W.  211, 
citing  erroneous  instruction  of  lower  court  contained  in  statement  of  case, 
to  effect  that  validity  of  marriage  not  affected  by  failure  to  procure  license ; 
Kling  V.  St.  Louis  etc.  Packet  Co.,  101  Tenn.  101,  46  S.  W.  25,  upon  ques- 
tion of  jurisdiction  of  damage  suit  for  assault  on  shipboard  within  body  of 
a  county. 

3  WaU.  196-210»  18  L.  Ed.  43,  BLOSSOM  ▼.  MILWAUKEE  ETC.  B.  Bw  CO. 

Unaccepted  liighest  and  best  bid  at  foreclosure  sale  doea  not  entitle 
bidder  to  confirmation  of  sale  to  him.  Bid  was  mere  offer  to  purchase,  which 
might  be  withdrawn  at  any  time  before  acceptance. 

Approved  in  Tillman  v.  Dunman,  114  6a.  410,  40  S.  E.  246,  holding 
highest  bidder  at  probate  sale  cannot  set  up  collusion  between  adminis- 
trator and  another  in  withdrawing  property  from  sale  so  as  to  claim  prop- 
erty as  purchaser;  Coleman  v.  Lord;  72  Tex.  292,  10  S.  W.  93,  holding 
bidders,  whose  bid  for  lease  of  public  lands  was  rejected,  had  acquired  no 
rights  against  State. 

Foreclosure  sales  in  Federal  courts  must  be  made  by  or  under  immediate 
direction  and  supervision  of  person  designated  in  decree;  they  are  usuaUy  made 
by  mardial  or  master  appointed  by  court. 

Approved  in  Rumsey  v.  People's  Ry.  Co.,  154  Mo.  252,  55  S.  W.  626, 
holding  equity  courts  may  appoint  specisd  commissioner  to  make  sale  in 
foreclosure  of  trust  deed ;  Noland  v.  Noland  's  Admr.,  12  Bush.  428,  setting^ 
aside  sale  made  by  auctioneer,  in  absence  of  court  commissioner ;  Meyer  v. 
Bishop,  27  N.  J.  Eq.  145,  holding  judicial  sale  made  in  sheriff's  absence 
should  be  set  aside  on  petition. 

Who  must  conduct  judicial  sales.    Note,  22  Am.  Bep.  145. 

Bidder  at  public  auction,  including  sale  under  common-law  process,  may 
retract  his  bid,  or  seller  may  withdraw  the  property  any  time  before  accept- 
ance. Bid  is  a  mere  oiTer  to  purchase.  Fall  of  hammer  concludes  bargain  and 
binds  parties. 

Approved  in  United  States  v.  Meyer,  37  App.  D.  C.  289,  holding  Secre- 
tary of  Navy  could  withdraw  vessel  from  sale  at  public  auction  after  open- 
ing of  bids;  Anderson  v.  Wisconsin  etc.  Ry.  Co.,  107  Minn.  308,  310,  312^ 
313,  131  Am.  St.  Bep.  462,  16  Ann.  Oas.  379,  20  L.  R.  A.  (N.  S.)  1133.  120 
N.  W.  44,  45,  46,  holding  auctioneer  had  right  to  refuse  to  consider  bid  as 
being  too  small  a  raise  and  to  knock  off  property  to  preceding  bidder; 
George  v.  Pracheil,  92  Neb.  90,  137  N.  W.  884,  holding  bid  at  referee's  sale 
was  accepted  without  intimation  of  withdrawal,  and  was  binding  on  bidder; 
Freeman  v.  Poole,  37  R.  I.  508,  93  Atl.  792,  holding  where  bid  at  auction 
was  not  accepted,  knocking  down  of  property  on  higher  bid  of  agent  of 
owner  had  effect  of  withdrawing  property  from  sale ;  McPherson  Bros.  Co. 
v.  Okanogan  County,  45  Wash.  287,  88  Pac.  200,  9  L.  B.  A.  (N.  S.)  748, 
where  county  offered  prox)erty  for  sale  at  auction  to  highest  and  best 
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bidder,  plaintiff,  who  was  such  bidder,  isannot  require  county  to  convey 
such  property  where  officer  in  charge  of  sale  refused  to  accept  bid ;  Coker 
V.  Dawkins,  20  Fla.  153,  denying  right  of  sheriff  to  reopen  sale  to  accept 
higher  bid  after  hammer  fell;  Nebraska  Loan  etc.  Co.  v.  Hamer,  40  Neb. 
293,  58  N.  W.  699,  holding  bidder  could  retract  bid  at  foreclosure  sale  be- 
fore hammer  fell. 

Law  of  auction  sales.    Note,  181  Amr  St.  Bep.  491,  492. 

Whether,  where  and  how  a  purchaser  at  a  judicial  sale  may  object  to 
title.    Note,  185  Am.  St.  Rep.  984. 

Right   to   withdraw   offered'  property   from   auction   sale.    Note,   57 
L.  B.  A.  789. 

Acts  of  persofi  conducting  sale  directed  Jby  cllancery  court  are  subject  to 
reviflUm  and  control  of  court,  and  are  not  final  until  report  made  to  court  and 
approved  and  conflrmed. 

Approved  in  Pewabic  Mining  Co.  ▼..Mason,  145  U.  S.  362,  86  L.  Ed.  786, 
12  Sup.  Ct.  890,  holding  master  in  chancery  represented  court  in  making 
sale,  and  could,  in  exercise  of  his  discretion,  sell  to  complainants;  Black- 
burn v.  Selma  etc.  R.  R.  Co.,  3  Fed.  695,  sustaining  court's  power  to  open 
sale  before  confirmation,  where  sum  bid  grossly  inadequate  and  much 
larger  sum  subsequently  offered;  Sampson  v.  Camperdown  Cotton  Mills, 
64  Fed.  944,  sustaining  court's  authority  over  foreclosure  sale;  State  v. 
Quintard,  80  Fed.  835,  26  C.  C.  A.  165,  hol<\^g  no  title  passed  to  bidder  at 
decretal  sale  before  confirmation;  Knox  v.  ^pratt,  19  Fla.  833,  holding 
highest  bidder  at  judicial  sale  not  entitled  to  property  until  sale  confirmed ; 
Terry  v.  Coles'  Exr.,  80  Va.  704,  sustaining  court's  authority  to  deny  con- 
firmation and  order  resale  for  gross  inadequacy  of  price  bid  {  Virginia  Fire 
etc.  Ins.  Co.  v.  Cottrell,  85  Va.  861,  17  Am.  St.  Rep.  110,  9  S.  E.  133,  dis- 
cussing court's  powers  over  sale  before  and  after  confirmation;  Carr  ,v. 
Carr,  88  Va.  739,  14  S.  E.  370,  sustaining  court's  action  in  refusine:  to  con* 
firm  sale  where  bid  was  fictitious,  and  made  to  start  the  bidding;  Long  v. 
Ferine,  41  W.  Va.  319,  23  S.  E.  613,  holding,  where  decree  does  not  fix 
manner  or  time  for  sale,  it  is  left  to  officer's  sound  discretion;  Camden  v. 
Mayhew,  129  U.  S.  85,  82  L.  Ed.  611,  9  Sup.  Ct.  249,  holding  purchaser 
whose  bid  accepted  may  be  compelled  by  court  to  make  his  bid  good; 
Southern  California  Lumber  Co.  v.  Ocean  Beach  Hotel  Co.,  94  Cal.  222, 
28  Am.  St.  Rep.  118,  29  Pac.  629,  discussing  practice  in  equity  on  decree 
for  sale  of  realty ;  Texas  etc.  Ry.  Co.  v.  Gay,  86  Tex.  592,  25  L.  R.  A.  59, 
26  S.  W.  607,  denying  court's  jurisdiction  to  decree  sale  of  property  in  an- 
other State;  Brpek  v.  Rice,  27  Gratt.  816,  and  Berlin  v.  Malhorn,  75  Va. 
642,  both  holding  court  should  exercise  sound  legal  discretion  in  passing 
upon  report  of  sale. 

Distinguished  in  Butterfield  v.  Usher,  91  U.  S.  248,  23  L.  Ed.  819,  hold- 
ing decree  simply  setting  aside  one  sale  and  ordering  another  is  not  final 
appealable  order. 
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Officers  appointed  to  make  gales  under  court's*  decree  are  usually  invested 
with  reasonable  discretion,  in  exercise  of  wUch  they  may  adjourn  sale  for 
good  cause.  In  this  case  foreclosure  sale  was  properly  adjourned  to  permit 
mortgagors  to  make  arrangements  to  pay  sum  due. 

Approved  in  Fowler  v.  Taylor,  8  Mackey  (D.  C),  468,  holding  conduct 
of  trustees'  sale  was  so  improper  as  to  warrant  vacation  of  sale;  Bethurum 
V.  Baker,  166  Ky.  510,  179  S.  W.  438,  holding  property  was  properly  resold 
on  judicial  sale  when  first  sale  was  for  small  part  of  value;  Semmes  v. 
United  States,  91 IJ.  S.  26,  23  L,  Ed.  195,  sustaining  marshal 's  authority 
to  adjourn  sale  to  another  day  in  exercise  of  a  sound  discretion ;  Gager  v. 
Henry,  5  Sawy.  247,  Fed.  Cas.  5172,  sustaining  validity  of  sale  by  court 
officer  after  adjournment  for  four  weeks  from  time  for  which  noticed; 
Noland  v.  Barrett,  122  Mo.  192,  43  Am.  St.  Rep.  578.  26  S.  W.  694,  hold- 
ing sale  not  invalidated  by  adjournment  to  later  date  because  of  snow- 
storm ;  Head  v.  Clark,  88  Ky.  366,  11  S.  W.  204,  holding  reopening  of  sale 
by  commissioner  immediately  after  hammer  fell,  on  discovery  of  mistake, 
proper  exercise  of  discretion. 

Sheriff's  authority  to  adjourn  sales.    Note,  14  Am.  Dec.  457. 

Power  of  officer  to  adjourn  sales.    Note,  26  Am.  Dec.  537. 

Adjournment  of  execution  and  judicial  sales.    Note,  97  Am.  St.  Rep. 
655. 

Miscellaneous.  Cited  in  McMillan  v.  Harris,  110  Ga.  83,  78  Am.  St.  Rep. 
103,  35  S.  E.  338,  to  point"  that  one  pecuniarily  interested  in  public  sale 
may  bid. 

3   WaU.   210-214,   18  L.   Ed.  180,   WASHINOTOK   ETO.   TURNPIKE  OO.  ▼• 

MARYLAND. 

Where  no  exclusive  privileges  are  conferred  upon  a  corporation  by  its 
charter,  injurious  consequences  to  it  of  a  subsequently  incorporated  company's 
competition  are  not  subjects  of  legal  redress  against  the  State. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  37,  50  L.  Ed. 
361,  26  Sup.  Ct.  24,  municipal  grant  of  waterworks  franchise  does  not 
divest  city  of  power  to  construct  own  system ;  Madera  Waterworks  v.  Ma- 
dera, 185  Fed.  294,  holding  grant  of  franchise  to  company  to  construct 
waterworks  for  city  did  not  prevent  city  from  establishing  plant  of  its  own 
in  competition;  Lehigh  Water  Co.  v.  Easton,  121  U.  S.  391,  30  L.  Ed.  1060, 
7  Sup.  Ct.  918,  Lehigh  Water  Co.'s  Appeal,  102  Pa.  St.  529,  Hamilton  Gas- 
Light  Co.  V.  Hamilton,  146  U.  S.  269,  36  L.  Ed.  968,  13  Sup.  Ct.  93,  and 
State  V.  City  of  Hamilton,  47  Ohio  St.  73,  23  N.  E.  938,  all  sustaining 
municipalities'  right  to  construct  their  own  water  and  gasworks,  respec- 
tively, where  corporations'  franchises  not  exclusive;  Westerly  Water- 
Works  Co.  V.  Westerly,  80  Fed.  623,  holding  grant  of  privilc^  by  town 
council  to  corporation  to  maintain  waterworks  did  not  exclude  town  from 
constructing  its  own  works;  Rockland  Water  Co.  v.  Camden  etc.  Water 
Co.^  80  Me.  562,  1  L.  R.  A.  394,  15  Atl.  787,  sustaining  incorporation  of  a 
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rival  water  company;  Hyde's  Ferry  Turnpike  Co.  ▼.  Davidson  County,  91 
Tenn.  295,  18  S.  W.  627,  sustaining  State's  authority  to  authorize  construc- 
tion of  competing  roads,  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  664, 
40  L.  Ed.  844,  16  Sup.  Ct.  709,  holding  legislature  entitled  to  restrict  or 
revoke  power  previously  granted  a  corporation,  but  unexecuted,  where  con- 
flicting with  public  interests  ;•  Long  Island  Water  Supply  Co.  v.  Brooklyn, 
166  U.  S.  696,  41  L.  Ed.  1169,  17  Sup.  Ct.  723,  holding  municipality  could 
condemn  and  acquire  property  of  private  water  company,  with  legislative 
permission;  East  Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich.  275,  2 
Am.  Rep.  86,  sustaining  legislature's  authority  to  rc^^eal  act  granting 
bounty  and  exemption  from  taxation  to  certain  class  of  corporations ;  Dow 
V.  Northern  R.  R.  Co.,  67  N.  H.  48,  36  Atl.  534,  discussing  legislature's 
power  of  repeal;  Gibbes  v.  Beaufort,  20  S.  C.  217,  holding  legislative  grant 
of  right  to  establish  ferry  no  obstacle  to  grant  of  right  to  establish  com- 
peting ferry;  Mason  v.  Harper's  Ferry  Bridge  Co.,  17  W.  Va.  413,  holding 
legislature  could  take  away  corporation's  jexclusive  riglits  by  repeal. 

Distinguished  in  Southwest  Missouri  Light  Co.  v.  Joplin,  113  Fed.  822, 
holding  where  citj',  under  Mo.  Laws,  1891,  p.  60,  by  ordinance  granted 
franchise  to  erect  and  maintain  electric-light  works  for  twenty  years,  sucli 
ordinance  created  contract  that  city  would  not  erect  its  own  works  within 
twenty  years ;  dissenting  opinion  in  State  v.  City  of  Hamilton,  47  Ohio  St. 
88,  23  N.  E.  944,  majority  sustaining  city's  right  to  construct  its  own  gas- 
works, since  corporation's  franchise  was  not  exclusive. 

It  is  inroper,  but  not  obligatory,  for  a  State,  when  chartering  a  railroad, 
to  proTlde  for  compensation  to  tomplke  company  whose  busineas  wtU  be 
injured  thereby. 

Approved  in  Camblos  v.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas.  1102, 
to  effect  that  legislature  may  authorize  construction  of  competing  railroads 
without  compensation  to  older  companies. 

Semedy  for  hreaeh  of  contract  by  State,  by  incorporating  rival  company, 
Ifl  injunction  to  prevent  latter  from  operating,  not  disregard  by  injured  com- 
pany of  onerous  provisions  of  its  own  charter,  while  insisting  on  performance 
of  beneficial  ones,  even  though  competition  rendered  it  impracticable  to 
perform  former. 

Approved  in  Gibbes  v.  Beaufort,  20  S.  C.  218,  holding  proper  way  to 
raise  question  of  municipality's  right  to  establish  competing  ferry  was  by 
injunction. 

8  WaU.  214-226,  18  L.  Ed.  93,  THE  CORNELIUS. 

Where  vessel  actually  attempted  to  run  into  blockaded  port,  alleging  vessel 
to  be  in  dangerous  condition,  and  an  attempt  to  beach'her  to  save  the  salvage, 
such  explanation  is  not  sufficient  to  rebut  presumption  of  guilt  arising  from 
fluspicious  conduct. 

Approved  in  The  Newfoundland,  89  Fed.  103,  holding  vessel  cannot  be 
eondemned  upon  suspicion  of  an  intent  to  violate  blockade. 
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8  WaU.  225-231,  18  L.  Ed.  194,  THE  CONVOY'S  WHEAT. 

Where  bill  of  lading  showed  carriage  by  ship  to  be  for  only  part  of  the 
Journey,  rest  to  be  performed  by  succeeding  carriers,  master  ifta  presumed  to 
have  contracted  with  full  knowledge  of  and  reference  to  course  of  trade  and 
probability  of  delay  in  forwarding  at  port  where  his  contract  terminated. 

Approved  in  Finney  v.  Grand  Trunk  Ry.  Co.,  11  Biss.  372,  14  Fed.  172, 
holding  party  chartering  vessel  to  have  known  and  contracted  with  refer- 
ence to  course  of  trade  and  chances  of  delay  at  entrepot. 

Upon  arising  of  obstacle  to  immediate  delivery  of  cargo  to  succeeding 
carrier,  by  reason  of  number  of  vessels  in  port,  it  was  improper  to  depart  to 
near-by  port,  store  cargo  and  notify  consignees. 

Approved  jn  Fox  v.  Holt,  4  Ben.  301,  36  Conn.  577,  Fed.  Cas.  5012,  hold- 
ing, upon  consignee's  refusal  to  receive  cargo  and  pay  freight,  master 
should  land  same,  subject  to  consignee's  order,  upon  paying  freight. 

In  case  of  unexpected  obstacle  to  cargo's  delivery  to  succeeding  carrier  for 
forwarding  to  destination,  original  carrier  should,  if  possible,  notify  consignee 
of  situation. 

Approved  in  Fisher  v.  Boston  etc.  R.  R.  Co.,  99  Me.  343, 105  Am.  St.  Bep. 
288,  68  L.  B.  A.  890,  59  Atl.  534,  following  rule ;  Lesinsky  v.  Great  Western 
Dispatch,  10  Mg.  App.  140,  holding  delivery  to  a  succeeding  carrier  becom- 
ing impossible,  original  carrier  should  notify  consignor  or  consignee,  where 
practicable. 

Miscellaneous.  Cited  in  The  Hyperion's  Cargo,  2  Liow.  95,  Fed.  Cas. 
6987,  as  instance  of  libel  of  cargo  by  ship  owners. 

8  Wall.  281-285, 18  L.  Ed.  176,  THE  0HE8HIBE. 

Property  of  commercial  houses,  established  in  enemy's  country,  is  subject 
to  seizure  and  condemnation  without  regard  to  partner's  domicile. 

Approved  in  Juragua  Iron  Co.  v.  United  States,' 212  U.  S.  307,  58  L.  Ed. 
624,  29  Sup.  Ct.  385,  holding  citizen  of  United  States  domiciled  in  Cuba 
could  not  recover  from  United  States  value  of  his  property  destroyed  by 
military  operations  during  Spanish  war;  The  Pedro,  175  U.  S.  368,  44 
L.  Ed.  200,  20  Sup.  Ct.  143,  holding  vessel  owned  by  Spanish  corporation, 
having  Spanish  registry  and  license  and  sailing  under  Spanish  flag,  fa 
Spanish  vessel  for  purposes  of  seizure,  though  corporate  stock  owned  by 
Britishers. 

Where  ship  was  aware  of  blockade  when  she  sailed,  and  had  no  reason  to 
suppose  it  discontinued,  approach  to  mouth  of  blockaded  port,  though  for  pur- 
pose of  inquiry  only,  constituted  breach. 

Approved  in  The  Adula,  176  U.  S.  370,  389,  44  L.  Ed.  510,  20  Sup.  Ct. 
436,  following  rule;  Balfour,  Guthrie  &  Co.  v.  Portland  etc.-S.  S.  Co.,  167 
Fed.  1014,  holding  charter-party  not  dissolved  by  sailing  for  blockaded 
port  where  blockade  not  actual;  The  Newfoundland,  89  Fed.  103,  holding 
that  vessel  cannot  be  condemned  because  of  suspicion  of  intent  to  violate 
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blockade;  The  Adula,  89  Fed.  359,  condemning  vessel  caught  entering  a 
blockaded  port  to  remove  refugees. 

Corporation  as  alien  enemy.    Note,  5  L.  R.  A.  (N.  8.)  884. 

3  WaU.  236^240,  18  L.  Ed.  47,  TZSBBITOBT  ▼.  LOOKWOOD. 

Information  in  nature  of  quo  warranto  is  conducted  in  name  of  State  or 
People,  according  to  local  fonn  in  indictments.  Departure  from  such  form  is 
substantial  and  fatal  defect,  and  may  be  taken  advantage  of  hy  demurrer.  \ 
Approved  in  State  v.  York  Lipht  etc.  Co.,  113  Me.  152,  93  Atl.  64,  holding 
information  for  forfeiture  of  franchise  of  gas  company  demurrable;  State 
V.  Greene,  87  Vt.  98,  88  Atl.  517,  holding  complaint  in  quo  warranto  need 
not  allege  usurpation  of  office  was  against  peace  and  dignity  of  State;  In 
Re  Tancey,  28  Fed.  451,  to  effect  that  quo  warranto  must  be  brought  in 
name  of  government. 

Quo  warranto  in  territory,  to  test  defendant's  right  to  offtce  of  Judge  of 
territorial  Supreme  Court,  should  be  brought  in  name  of  United  States,  he  being 
a  Federal  officer. 

Approved  in  dissenting  opinion  in  McDaid  v.  Territory,  1  Okl.  112,  30 
Pac.  444,  majority  upholding  territorial  court's  jurisdiction  to  issue  man- 
damus to  compel  town-site  trustees  to  issue  deed  to  party  they  have  de- 
cided is  entitled  thereto,  and  from  whom  they  withhold  deed  merely  be- 
cause there  is  right  to  appeal  from  their  decision;  State  v.  Bowen,  8  S.  C. 
407,  holding  proceeding  in  nature  of  quo  warranto  to  test  title  to  office  of 
presidential  elector  should  be  in  name  of  United  States;  United  States  v. 
Maxwell,  3  Dill.  280,  Fed.  Cas.  15,750,  sustaining  legality  of  prosecution 
in  Federal  courts,  by  criminal  information,  for  offenses  not  infamous ;  State 
V.  Douglas  etc.  Road  Co.,  10  Or.  199,  holding  statutory  action  substituted 
for  quo  warranto  proceedings  lies  only  for  franchises  exercised  without  or 
in  violation  of  legislative  grant. 

Distinguished  in  People  v.  Curtis,  1  Idaho,  756,  holding  such  proceeding 
for  removal  of  county  officer  properly  brought  in  name  of  territory. 

Quo  warranto  proceedings.    Notes,  SO  Am.  Dec.  47,  49,  51 ;  52  Am.  Dec. 
461. 

Right  of  private  individual  to  file  information  in  nature  of  quo  war- 
ranto to  try  title  to  public-  office.    Note,  6  Ann.  Cas.  464. 

3  Wall.  240-244,  18  L.  Ed.  31,  THE  OITT  ▼.  BABCOCE. 

On  error,  Supreme  Court  is  not  required  to  pass  upon  questions  not  pre- 
sented by  record. 

Approved  in  J^ashua  Sav.  Bank  Vl  Anglo-American  L.  M.  &  A.  Co.  189 
IT.  S.  231,  47  L.  Ed.  787,  23  Sup.  Ct.  519,  holding  where  bill  of  exceptions 
contains  nothing  to  show  that  call  for  stock  assessment  was  not  properly 
made  presumptions  is  as  to  its  validity;  Nashua  Sav.  Bank  v.  Anglo-Amer- 
ican Land-Mortgage  etc.  Co.,  108  Fed.  766,  48  C.  C.  A.  15,  refusing  to  con- 
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sider  whether  court  erred  /as  to  direction  of  verdict  where  record  doeis  not . 
purport  to  contain  all  evidence. 

Insofflciency  of  eTidence  to  nurtain  verdict  Is  ground  for  motion  for  now 
trial,  bnt  not  for  writ  of  error. 

Approved  in  Preble  v.  Bates,  37  Fed.  773,  distinguishing  between  grounds 
for  motion  for  new  trial  and  writ  of  error;  Dupuis  v.  Thompson,  16  Fla.  73, 
where  Supreme  Court  refused  to  consider  objection  to  sufficiency  or  weight 
of  evidence. 

What  proceedings  are  inconsistent  with  motion  for  new  trial  so  as  to 
waive  right  to  move.    Note,  Ann.  Ca«.  1914B,  616. 

8  WaU.  245-250,  18  L.  Ed.  69,  BU^NOHABO  ▼.  BBOWN. 

In  Illinois,  judgment  upon  verdict  in  ejectment  being  conclusive  as  to  title 
established,  defendant  cannot  have  relief  in  equity  against  Judgment  upon  same 
grounds  as  were  urged  as  defense  at  law. 

Approved  in  Kilham  v.  Wilson,  112  Fed.  572,  50  C.  C.  A.  454,  holding 
judgment  at  law  determining  rights  of  broker  as  to  compensation  for  sale 
over  certain  amount  bars  equity  suit  for  accounting  as  to  such  excess; 
Sass  &  Crawford  v.  Thomas,  6  Ind.  Ter.  69,  11  L.  B.  A.  (N.  S.)  260,  89 
S.  W.  659,  holding  court  of  law  could  prevent  use  of  fraudulent  instrument 
as  evidence  so  as  to  prevent  fraudulent  party  from  obtaining  advantage 
from  it ;  Sturdy  v.  Jackaway,  4  Wall.  176,  18  L.  Ed.  388,  holding  judgment 
in  ejectment  conclusive  where,  under  State  law,  parties  were  real  litigants; 
Hayner  v.  Stanley,  8  Sawy.  219,  13  Fed.  221,  holding  former  judpiient  in 
ejectment,  where  same  points  contested,  conclusive  upon  parties  and  priv- 
ies ;  Barren  v.  Title  Guarantee  Co.,  27  Or.  84,  39  Pac.  994,  holding  judg- 
ment in  action  in  ejectment  in  Oregon  an  estojipel  from  date  of  its  ren- 
ditioiT;  McClaskey  v.  Barr,  62  Fed.  211,  holding  defendants  entitled  to 
benefits  attaching  to  status  of  cotenants  successfully  established  by  com- 
plainants to  defeat  defense  of  adverse  possession. 

Conclusiveness  of  judgement  in  ejectment.    Note,  85  AnL  Bee  209. 

Wltateyer  Is  conclusive  of  title  to  land  in  a  State  couri  is  a  rule  of  prop- 
erty and  equally  conclusive  in  Federal  courts. 

Approved  in  Britton  v.  Thornton,  112  U.  S.  535,  28  L.  Ed.  819.  5  Sup. 
Ct.  295,  holding  State  law  giving  conclusive  effect  to  two  concurring  judg- 
ments, in  ejectment  bound  Federal  courts;  Hiller  v.  Shattuck,  1  Flipp.  274, 
Fed.  Cas.  6504,  holding  State  statute  allowing  defendant  in  ejectment  new 
trial,  upon  paying  costs,  bound  Federal  Circuit  Court ;  Elder  v.  McClaskey, 
70  Fed.  538,  17  C.  C.  A.  251,  holding  State  statute  of  limitations  a  rule  of 
property  binding  on  Federal  courts;  Hogan  v.  Kurtz,  84  U.  S.  775,  24 
L.  Ed.  818,  holding  provisions  in  State  laws  abolishing  Actions  in  ejectment 
binding  on  Federal  courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  h^  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts.  Note, 
40  L.  R.  A.  (N.  S.)  436. 
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Miscellaneous.  Cited  in  Henderson  v.  Merchants  etc  Ins.  Co.,  25  La. 
Ann.  347,  but  not  in  point. 

8  Wall.  260-257,  18  L.  Sd.  227,  'DAHJELS  ▼.  CHIOAOO  ETC.  R.  B.  00. 

It  Is  necessary  for  ezerdse  of  Supreme  Oourt's  appellate  Jurisdiction  in  a 
given  case  tbat  Oonstitution  sliould  give  capacity  to  take  it,  and  an  act  of 
Oongresi  sliould  supply  the  requisite  authority. 

Approved  in  United  States  v.  Mar  Ying  Yuen,  123  Fed.  169,  holdinsf 
United  States  cannot  appeal  from  commissioner's  order  discharging^  Chinese 
arrested  for  being  unlawfully  in  country;  Curless  v.  Watson,  180  Ind.  90, 
94,  96,  102  N.  £.  499,  500,  501,  holding  under  constitutional  power  to  regu- 
late jurisdiction  of  Supreme  Court,  legislature  could  not  deprive  it  of 
ultimate  appellate  jurisdiction;  dissenting  opinion  in  Ex  Parte  France, 
176  Ind.  127,  95  N.  E.  535,  majority  holding  appellate  court  could  not  be 
created  by  legislature  with  final  jurisdiction. 

Where  certificate  of  division  brought  up  the  whole  case,  and  involved  deci- 
sion  or  questions  of  fact  as  well  as  of  law,  Supreme  Oourt  had  no  Jurisdiction, 
and  dismissed  case. 

Approved  in  Hart  v.  Roberts,  80  Conn.  82,  66  Atl.  1030,  holding;  on 
reservation  for  advice  to  Supreme  Court  of  Errors,  court  would  not  advise 
on  question  which  may  not  enter  into  determination  of  case;  Weeth  v. 
New  England  Mort^-ai?e  Co.,  106  U.  S.  606,  27  L.  Ed.  100,  1  Sup.  Ct.  92, 
and  California-Paving  Co.  v.  Molitor,  113  U.  S.  616,  28  L.  Ed.  1109,  5 
Sup.  Ct.  621,  holding  court  could  not  take  jurisdiction  , where  certificate 
presented  questions  of  fact;  United  States  v.  Waddeli,  112  U.  S.  81,  28 
L.  Ed.  674,  5  Sup.  Ct.  37,  refusing  to  consider  question  certified  which  pre- 
sented no  distinct  power  of  law^  Jewell  v.  Knight,  123  U.  S.  432,  31  L.  Ed. 
192,  8  Sup.  Ct.  194,  holding  question  of  validity  of  sale  to  creditor  by  way 
of  preference  could  not  be  certified;  Waco  Water  etc.  Co.  v.  Waco,  86 
Tex.  664,  31  L.  R.  A.  898,  26  S.  W.  944,  construing  State  law,  dismissing 
certificate  for  not  presenting  precise  legal  point  involved;  dissentinc^ 
opinion  in  Darnell  v.  Lyon,  85  Tex.  469,  22  S.  W.  310,  majority  sustain- 
ing State  Supreme  Court 's  jurisdiction,  under  State  law  providing  for  cer- 
tification of  questions  of  law. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  893. 

8  Wall.  267-268,  18  L.  Ed.  271,  NEWELL  v.  NORTON  AND  SHIP. 

I>iBmi88al  as  to  owners  and  pilot  of  libel  against  vessel,  master,  owners  and 
pUot,  was  discretionary  with  lower  court  and  proper. 

Approved  in  The  San  Rafael,  141  Fed.  280,  72  C.  C.  A.  388,  where  ex- 
ceptions to  libel  against  vessel  and  owner  sustained  for  misjoinder,  libel 
may  be  amended  to  declare  against  vessel  alone;  Graham  v.  Oregon  etc. 
Nav.  Co.,  134  Fed.  693,  upholding  amendment  of  libel  in  admiralty  to  show 
jurisdiction;  The  S.  L.  Watson,  118  Fed.  951,  55  C.  C.  A.  439,  refusinsr  to 
reverse  admiralty  decree  because  of  misjoinder  of  causes  of  action  in  libel 
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where  one  was  dismissed,  and  decree  on  merits  entered  on  other  only; 
Davis  V.  Adams,  102  Fed.  526,  42  C.  C.  A.  473,  holding  libel  in  personam 
may  be  amended  to  meet  evidence;  Thorp  v.  Hammond,  12  Wall.  417,  20 
L.  Ed.  422,  holding  recovery  may  be  had  against  owner  pro  hac  vice  alone, 
though  general  owners  improperly  joined  with  him;  The  Corsair,  145  U.  S. 
342,  36  L.  Ed.  729,  12  Snp.  Ct.  950,  holding  libel  properly  dismissed  where 
ship  and  owners  joined;  The  Clatsop  Chief,  7  Sawy.  277,  8  Fed.  165,  hold- 
ing vessel  and  owner  improperly  joined;  Richmond  v.  The  New  Bedford 
Copper  Co.,'  2  Low,  317,  Fed.  Cas.  11,800,  discussing  power  to  amend  in 
admiralty;  The  George  Taulane,  22  Fed.  800,  permitting  amendments,  but 
only  on  payment  of  costs,  after  filing  of  answer  and  exception;  Provi- 
dence eta.  Ins.  Co.  ▼.  Wagner,  35  Fed.  364,  sustaining  right  to  pursue 
vessel  and  owner  separately,  though  simultaneously. 

Objection  that  libel  In  rem  against  vessel  and  4n  personam  against  owner 
cannot  be  Joined  was  properly  overruled,  as  it  was  in  conformity  with  the 
fifteenth  admiralty  rule. 

The- following  cases  are  to  the  effect  that  the  word  **owney"  was  in- 
advertently used  for  ** master,"  and  sustain  the  rule  as  thus  altered;  The 
Corsair,  145  U.  S.  342,  36  L.  Ed.  729,  12  Sup.  Ct.  950,  The  Qatsop  Chief, 
7  Sawy.  277,  8  Fed.  165,  and  The  Propeller  Richard  Doane,  2  Ben.  112,. 
Fed.  Cas.  11,765,  all  holding  vessel  and  owner  improperly  joined  when 
owner  not  master  as  well. 

Distinguished  in  Nott  v.  The  Steamboat  Sabine,  2  Woods;  212,  Fed.  Cas. 
10,366,  holding  proceedings  in  rem  and  in  personam  could  not  be  joined 
in  same  libel  for  salvage  of  same  goods. 

Whether  destroyer  of  insured  property  may  defeat  owner's  suit  upon 
ground  that  right  of  action  is  in  insurer.  Note,  23  L.  B.  A.  (N.  S.> 
870. 

Dismissal  as  to  owners  and  pilot,  wbere  Joined  In  libel  in  rem  against 
vessel  itnd  in  personam  against  master,  owners  and  pilot,  did  not  aifect  lia- 
bility of  sureties  on  bond  for  vessti's  release;  they  held  vessel  subject  t» 
court's  disposition. 

Approved  in  Waldrop  v.  Wolff,  114  Ga.  616,  40  S.  E.  833,  holding  where 
in  trover  against  two  persons  they  unite  in  one  eventual  condemnation 
money  bond  with  another  as  surety,  failure  of  plaintiff  to  recover  against  one 
defendant  does  not  discharge  surety;  The  Ma^e  Jones,  1  Flipp.  636,  Fed. 
Cas.  8947,  holding  amending:  libel  by  adding  name « of  colibelant  did  not 
discharge  surety  on  admiralty  stipulation ;  United  States  v.  Mosely,  7  Sawy. 
268,  269,  8  Fed.  690,  691,  holding  sureties  on  bond  for  delivery  of  property 
under  seizure  liable  upon  condemnation,  notwithstanding  amendment  of 
libel  after  bond  given ;  Boden  v.  Demwolf ,  56  Fed.  847,  permitting  amend- 
ment of  libel  for  damages  by  adding  new  party;  The  Oregon,  158  U.  S. 
206,  39  Ik  Ed.  952,  15  Sup.  Ct.  812,  denying  liability  of  stipulators  for 
amounts  of  interventions  filed  after  vessel's  release;  The  Favorite,  1  Biss. 
528,  Fed.  Cas.  4696,  holding  attached  vessel's  release  on  bond,  in  suit  by 
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shipper's  assignee,  did  not  permit  of  her  seizure  in  admiralty  by  consignee 
for  same  loss. 

Distinguished  in  The  Carozal,  19  Fed.  655,  where  amendment  substituted 
a  new  ground  of  recovery. 

Liability  of  sureties  on  bond  in  judicial  proceedings,  where  judgment 
is  in  favor  of  one  principal  and  against  another.  Note,  51  L.  R.  A. 
(N.  S.)  661. 

Master  and  owner,  aa  bailee  of  cargo,  was  entitled  to  its  possession,  and 
could  maintain  action  for  its  destruction,  notwithstanding  abandonment  to 
underwriters. 

Approved  in  The  Steamer  Metis,  5  Ben.  205,  Fed.  Cas.  9500,  holding 
maaier  and  part  owner  of  ship  entitled  to  maintain  libel  for  loss,  notwith- 
standing payment  therefor  by  insurers;  s.  c,  5  Ben.  206,  Fed.  Cas.  9500, 
holding  owners  of  vessel  could  maintain  libel  against  colliding  steamer 
for  cargo  carried  on  freight,  irrespective  of  ownership  thereof;  Sun  etc. 
Ins.  Co.  V.  Mississippi  etc.  Transp.  Co.,  5  McCrary,  483,  17  Fed.  923,  hold- 
ing carrier  equally  responsible  to  shipper  and  insurer  of  goods  lost. 

In  case  of  collliion,  where  there  Is  a  conflict  of  evidence  and  District  and 
Circuit  Courts  have  concurred,  their  judgment  will  not  be  disturbed  by  Supreme 
Court. 

Approved  in  The  Hypodame,  6  Wall.  223,  18  L.  Ed.  796,.  The  Richmond, 
103  U.  S.  643,  26  L.  Ed.  461,  and  The  S.  S.  Wilhelm,  59  Fed.  170,  8  C.  C.  A. 
72,  refusing  to  disturb  conclusions  of  District  Court  affirmed  by  Circuit 
Court,  where  testimony  was  conflicting. 

Distinguished  in  Ayer  v.  Steamer  Glaucus,  4  Cliff.  168,  Fed.  Cas.  683, 
where  Circuit  Court  examined  all  the  testimony  on  appeal. 

Miscellaneous.  Cited  in  Knoxville  etc.  B.  B.  Co.  v.  Hicks,  9  Bazt.  445, 
erroneously. 

3  Wall  268-276,  18  L.  Ed.  165,  THE  OTTAWA. 

Cross-examination  is  a  valuable  right  of  opposing  party,  but  propounding 
four  or  Ave  hundred  cross-interrogatories  to  one  witness  in  a  collision  case  was 
^held  unnecessary. 

Cited  in  Lee  Sing  Far  v.  United  States,  94  Fed.  837,  36  C.  C.  A.  327, 
in  Chinese  exclusion  case. 

Vessels  must  have  constant  and  vigilant  lookouts,  of  suitable  experience, 
properly  stationed,  charged  with  that  particular  duty  and  actually  engaged  in 
its  performance.  Wheelhouse  is  not  proper  station,  nor  is  master,  engaged  in 
navigating  vessel,  nor  helmsman,  proper  lookout. 

Approved  in  Mooney  v.  Carter,  152  Fed.  149,  81  C.  C.  A.  365,  Rutland 

Transit  Co.  v.  L,  P.  &  J.  A.  Smith  Co.,  209  Fed.  48,  126  C.  C.  A.  189,  The 

Wilbert  L.  Smith,  217  Fed.  984,  The  Tillicum,  217  Fed.  978,  The  Piinz 

Oskar,  219  Fed.  488,  135  C.  C.  A.  195,  St.  Louis  etc.  River  Packet  Co.  v. 

V— 64 
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Muriy  &  Wathan,  144  Ky.  817,  139  S.  W.  1079  and  The  TiUicum,  230  Fed. 
416,  all  holding  vessel  at  fault  in  collision  hy  not  having  proper  lookout ; 
Brigham  V.  Luckenhach,  140  Fed.  326,  appljring  rule  where  master  was 
lookout  and  was  in  pilot-house;  The  Sitka,  132  Fed.  864,  holding  steamer 
leaving  anchorage  at  night  liable  for  collision  with  -steamer  passing  with 
tow,  where  steamer's  lookout  not  vigilant  j  The  Tarpon,  132  Fed.  278,  apply- 
ing .nile  where  steamer  collided  with  drifting  scow;  The  Echo,  131  Fed. 
631,  master  of  steamer  on-  roof  of  boat  is  not  proper  lookout ;  The  Daunt- 
less, 129  Fed.  722,  64  C.  C.  A.  243,  holding  steamer  at  fault  for  collision 
in  river  with  launch;  The  J.  C.  Ames,  121  Fed.  921,  determining  liability 
for  collision  between  steamer  and  schooner  on  great  lakes;  The  Pilot  Boy, 
115  Fed.  875,  53  C.  C.  A.  329,  holding  absence  of  proper  lookout  on  steamer 
is,  in  case  of  collision,  prima  facie  evidence  that  it  was  caused  by  steamer's 
fault;  The  Georee  W.  Roby,  111  Fed.  612,  49  C.  C.  A.  481,  holdinsr  that 
It  i$  plain  fault  for  master  to  assume  duties  of  sole  lookout;  The  Lans- 
downe,  105  Fed.  441,  holding  assistant  wheelman  not  proper  lookout;  The 
Hypodame,  6  Wall.  224,  18  L.  Ed.  796,  holding  captain  of  steam  propeller 
not  a  competent  lookout;  The  Cambridge,  2  Low.  23,  Fed.  Cas.  2334,  and 
The  Steamer  Ancon,  6  Sawy.  123,  Fed.  Cas.  348,  both  holding  master  and 
pilot  not  lookouts;  The  Steamer  J.  W.  Everman,  2  Hughes,  22,  Fed.  Cas. 
7591,  and  The  Golden  Grove,  13  Fed.  691,  holding  steamers  liable  for  col- 
lision resulting  from  insufficient  lookouts ;  Hazlett  v.  Conrad,  1  Dill.  83,  85, 
Fed.  Cas.  6288,  holding  both  colliding  vessels  in  fault  where  master  was  only 
lookout  on  each;  The  Ant,  10  Fed.  297,  holding  vessel  liable  where  master 
depended  upon  himself  instead  of  lookout,  and  collision  resulted;  The 
Excelsior,  12  Fed.  200,  201,  holding  captain  abaft  the  wheel  on  schooner, 
and  captain  and  pilot  in  pilot-house  on  steamer  improper  and  insufficient 
lookouts;  McCabe  v.  Old  Dominion  Steamship  Co.,  31  Fed.  240,  holdinj^ 
mate  engaged  in  other  duties  not  a  proper  lookdui;  The  Manhasset.  34 
Fed.  419,  holding  vessel  in  fault  for  navigating  crowded  harbor  at  night 
with  only  helmsman  above  decks;  Larsen  v.  The  Myrtle,  44  Fed.  781, 
where  captain  sent  lookout  to  relieve  helmsman  and  undertook  to  perform 
both  lookout's  duties  and  his  own;  The  St.  Nicholas,  49  Fed.  679,  where 
vessel  without  lookout  held  liable  for  collision  with  drawbridge ;  The  (Jeorge 
W.  Childs,  67  Fed.  271,  holding  master  of  tug  in  the  pilot-house  insufficient 
lookout;  The  Livingstone,  87  Fed.  777,  where  want  of  lookout  held  one  of 
the  faults  of  a  colliding  vessel ;  Bill  v.  Smith,  39  Conn.  212,  holding  omis* 
sion  to  station  other  lookout  on  propeller,  than  captain  and  pilot,  negli- 
gence; Baltimore  etc.  R.  R.  Co.  v.  Transportation  Co.,  32  Ohio  St.  145, 
holding  vessel  negligent  whose  only  lookout  had  been  mate  on  deck,  who 
had  left  his  station. 

Duty  of  vessel  to  keep  competent  and  vigilant  lookout.    Note,  76 
Am.  Dec.  605. 

«  WaU.  275-293,  18  L.  Ed.  146,  OINCINNATI  ▼.  MOBQAIY. 

Municipal  corporation  has  no  inherent  right  of  legislation,  and  cannot  suli- 
acribe  for  gtock  in  public  improvement  unless  authorized  by  iegialaturet. 
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Approved  in  Baker  v.  Washington,  7  D.  C.  139,  holding  common  council 
of  city  of  Washington  could  not  bind  city  by  offer  of  reward  for  arrest 
and  conviction  of  assassins  of  President  Lincoln. 

Statute  wblcli  converts  a  simple  pledge  of  stock  Into  a  mortgage  on  c<fr- 
poration's  property  should  be  explicit  and  positive  to  obUln  court's  assent. 

Approved  in  Mercantile  Trust  Co.  v.  Baltimore  etc.  R.  Co.,  82  Fed.  363, 
holding  fright  of  holders  of  certain  corporate  stock  to  have  a  charge  su- 
perior to  mortgagees  and  other  lienors  cannot  be  built  up  on  implications. 

Equitable  mortgage,  what  constitutes.    Note,  4  Am.  St.  Rep.  702. 

Miscellaneous.  Cited  in  Chicago  etc.  R.  R.  Co.  v.  Otoe  County,  1  Dill. 
342,  Fed.  Cas.  2667,  upon  question  of  pleading  in  suit  on  municipal  bonds ; 
Town  of  Lyons  v.  Chamberlain,  89  N.  Y.  587,  upon  question  of  municipal- 
ity's liability  on  irregularly  issued  bonds. 

3  Wan.  294-304,  18  L.  Ed.  38,  HAVEMEYEB  V.  IOWA  OOX7NTT. 

Practical  construction  of  statute  by  executive  department  of  State  Is  en- 
titled to  greater  weight  where  participated  In  by  attorney  generaL 

Approved  in  Harrington  v.  Smith,  28  Wis.  69,  attaching  greater  weight 
to  a  long-continued  practical  construction  of  a  statute  by  executive  officers 
from  participation  therein -by  attorney  general;  State  v.  Timme,  54  Wis. 
340,  11  N.  W.  793,  following  a  long-continued  practical  construction  of  a 
statute  by  State  officers. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note,  17 
Ajul  Cas.  1213. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  R.  A.  (N.  8.)  408. 

Obligation  of  contracts,  valid  when  made,  by  State  Constitution  and  laws 
as  then  expounded  by  the  highest  authorities  whose  duty  it  was  to  administer 
them,  cannot  be  impaired  by  subsequent  legislation  or  Judicial  decision. 

Approved  in  Oliver  Co.  v.  Louisville  Realty  Co.,  156  Ky.  646,  Ann.  Cas. 
1916C,  565,  51  L.  R.  A.  (N.  8.)  293,  161  S.  W.  577,  following  rule;  Los 
Angeles  v.  I>)s  Angeles  City  Water  Co.,  177  U.  S.  575,  44  L.  Ed.  894,  20 
Sup.  Ct.  742,  holding  contract  authorized  by  the  existing  State  Constitu- 
tion as  then  construed  by  the  highest  State  court  cannot  be  affected  by 
change  in  decisions  or  Constitution;  Board  of  Commrs.  of  Onslow  Co.  v. 
Tollman,  145  Fed.  763,  76  C.  C.  A.  317,  Federal  courts  put  own  construc- 
tion on  State's  Constitution  where  at  time  of  issuance  of  county  aid  bonds 
there  was  no  State  construction  of  constitutional  provision  relating  thereto ; 
Miller  v.  Perris  Irr.  Dist.,  99  Fed.  150,  holding  judgment  in  proceedings 
instituted  by  State  against  irrigation  district,  declaring  void  proceedings 
for  organization  of  district,  does  not  affect  validity  of  bonds  issued  after 
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previous  judgment  confirming  organization  and  issuance  of  bonds;  Gross 
V.  Board,  158  Ind.  536,  64  N.  E.  27,  holding  decision  holding  county  salary 
^ct  of  1891 -invalid,  which  was  afterward  overruled,  did  not  give  county  of- 
ficers right  to  collect  fees  under  prior  salary  act  during  time  it  remained  un- 
reserved; Mitchell  V.  Burlington,  4  Wall.  275, 18  L.  Ed.  352,  holding  valid  city 
bends  construed  as  such  by  State  courts  when  issued,  notwithstanding  sub- 
r  sequent  State  decisions  to  the  contrary;  Olcott  v.  The  Supervisors,  16  Wall. 
690,  21  L.  Ed.  386,  holding  county  bound  by  orders  issued  in  aid  of  railroad 
under  State  statute;  Louisiana,  v.  Pilsbury,  105  U.  S.  295,  26  L.  Ed.  1096, 
holding  change  in  construction  of  statute  by  State  court  could  not  affect 
obligation  of  previously  accrued  contract  with  bondholders;  Bui^ess  ▼. 
Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  refusing  to  follow 
contrary  decision  by  State  Supreme  Court  rendered  since  decision  of  the 
case  in  Federal  Circuit  Court;  Talcott  v.  Pine» Grove,  1  Flipp.  129,  Fed- 
Cas.  13,735,  disregarding  late  State  decisions  changing  construction  of  laws 
relating  to  bond  issues  in  aid  of  railroads;  Milner  v.  Pensacola,  2  Woods, 
642,  Fed.  Cas.  9619,  holding  legislative  repeal  of  city's  charter  could  not 
cancel  its  indebtedness  on  bonds  issued  to  aid  railroad;  Burlei<;h  v. 
I  Rochester,  5  Fed.  672,  holding  liability  on  municipal  bonds  not  affected 
by  State  court  changing  its  ruling  as  to  their  validity;  McElvain  v.  Mudd, 
44  Ala.  63,  4  Am.  Rep.  117,  holding  unconstitutional,  as  applied  to  prior 
contracts,  an  ordinance  declaring  void  contracts  where  slaves  were  the 
consideration;  Harmon  v.  Auditor,  123  111.  136,  5  Am.  St.  Rep.  510,  13 
N.  E.  166,  holding  rights  of  persons  purchasing  municipal  bonds,  relying 
upon  judicial  determination  of  validity  of  election  for  their  issuance,  must 
be  protected ;  Haskett  v.  Maxey,  134  Ind.  191, 19  L.  R.  A.  382,  33  N.  E.  360, 
and  Stephenson  v.  Boody,  139  Ind.  66,  38  N.  E.  333,  refusing  to  apply 
retroactively  a  new  construction  of  the  law  determining  widow's  rights 
in  decedent's  lands;  Hall  v.  Wells,  54  Miss.  301,  holding  titles  acquired 
in  reliance  upon  a  certain  former  construction  of  a  law  should  be  upheld; 
Smith  V.  County  of  Clark,  54  Mo.  75,  holding  county  bonds  valid,  apply- 
ing law  as  construed  when  bonds  issued;  Williams  v.  Duanesburgh,  66 
N.  T.  142,  holding  municipal  bonds  issued  in  aid  of  railroad  protected  by 
earlier  defisions  in  favor  of  their  validity;  Vermont  etc.  R.  R.  Co.  v. 
Central  etc.  R.  R.  Co.,  63  Vt.  23,  24,  10  L.  R.  A.  565,  21  Atl.  267,  holding 
lessee  of  railroad  entitled  to  subtract  from  rents  amount  of  taxes  due  under 
law  which  had  been  held  constitutional,  but  later  held  unconstitutional; 
dissenting  opinion  in  State  v.  Pilsbury,  31  La.  Ann.  29  (reversed  in  Louisi- 
ana V.  Pilsbury,  105  U.  S.  278,  26  L.  Ed.  1090),  majority  holding  certain 
city  bonds  void;  dissenting  opinion  in  State  v.  Garroutte,  67  Mo.  469^ 
majority  holding  county  bonds  issued  in  favor  of  a  railroad  void ;  Opinion 
of  the  Court,  58  N.  H.  625,  holding  statutory  contract  of  tax  exemption 
valid,  applying  law  as  construed  when  contract  made,  notwithstanding 
subsequent  adverse  decisions;  dissenting  opinion  in  Thomas  v.  Fulford^ 
117  N.  C.  693,  23  S.  E.  642,  majority  denying  homesteader's  ability  to  con- 
vey homestead  with  his  wife  joining;  dissenting  opinion  in  Knorr  v.  Home 
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Ins.  Co.  eic.^  25  Wis.  163^  majority  holding  foreign  corporation  doing  busi- 
ness under  domestic  law,  through  resident  agents,  entitled  to  have  suit 
against  it  removed  to  Federal  court. 

Distinguished  in  Wade  v.  Travis  County,  174  U.  S.  509,  43  L.  Ed.  1064, 
19  Sup.  Ct.  719,  following  later  State  decision  declaring  municipal  bonds 
valid,  though  previously  held  invalid;  Mitchell  v.  lippincott,  2  Woods, 
470,  471,  Fed.  Cas.  9665,  following  later  State  decisions  construing  mort- 
gage by  married  woman  to  secure  husband's  debts  invalid,  though  prior 
decisions  held  the  contrary;  Hibbits  v.  Jack,  97  Ind.  577,  where  decisions 
were  conflicting  upon  question  whether  certain  words  in  a  will  were  in 
restraint  of  marriage;  Ray  v.  Western  Pennsylvania  Natural  Gas  Co.,  138 
Pa.  St.  591,  21  Am.  St.  Rep.  927,  12  L.  R.  A.  293,  20  Atl.  1067,  applying 
doctrine  of  a  later  decision  to  a  prior  lease,  made  in  reliance  upon  prior 
contraiy  decisions  that  breach  of  conditions  avoided  lease;  Hardinsburg  v. 
Cravens,  148  Ind.  9,  47  N.  £.  155,  where  no  rights  involved  had  accrued 
under  former  construction  of  the  law. 

Impairment  of  obligation  of  contracts  by  decisions.    Note,  14  Am.  Rep. 

288. 
Impairment   of   obligation   of  contract   by   judicial    decision.    Note, 

AiUL  Caa.  1915C,  679. 
Change  of  decision  of  State  co<irt  as  impairment  of  contract.    Notei 

16  L.  R.  A.  646. 
Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Bee.  681. 

Mere  abstract  proposition  presented  "bj  certlflcate  of  divtsion,  disclosing 
no  facts  Bufficiont  to  sbow  its  bearing  on  the  parties'  rights,  will  not  be  con- 
sidered by  Supreme  Court. 

Approved  in  United  States  v.  Waddell,  112  U.  S.  81,  28  L.  Ed.  674,  5 
Sup.  Ct.  37,  where  no  distinct  proposition  of  law  presented  by  certificate"; 
Waterville  v.  Van  Slyke,  116  U.  S.  702,  29  L.  Ed.  773,  6  Sup.  Ct.  623,  where 
whole  cause,  embracing  questions  of  law  and  fact,  presented  by  certificate; 
Jewell  V.  Kniffht,  123  IT.  S.  433,  31  L.  Ed.  198,  8  Sup.  Ct.  194,  holding: 
certification  of  question  of  fraud  or  no  fraud  improper,  because  com- 
pounded of  law  and  fact ;  Grannan  v.  Westchester  Racing  Assn.,  153  N.  Y. 
458,  47  N.  E.  899,  refusing  to  consider  a  vague  and  uncertain  question, 
certified  under  State  law  to  State  court. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  R.  A.  398. 

« 

Miscellaneous.  Cited  in  Talcott  v.  Pine  Grove,  1  Flipp.  133,  Fed.  Cas. 
13,735,  holding  bond  issue  in  aid  of  railroads  valid  in  Michigan;  Leaven- 
worth County  V.  Miller,  7  Kan.  506,  12  Am.  Rep.  489,  sustaining  validity 
of  bond  issue  in  favor  of  railroad;  Louisville  etc.  R.  R.  Co.  v.  Tennessee, 
8  Heisk.  788,  holding  validity  of  county  bonds  issued  to  aid  railroad  not 
subject  to  collateral  attack  for  irregularity  in  proceedings. 
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3  WalL  304^10,  18  L.  Ed.  245,  BIESCED  MININa  OOMPANT  ▼.  BOOCKL 

Supreme  Oonrt  has  no  Jurisdiction  on  error  to  State  conrt^  wliere  reconl 
sbowB  only  allegation  of  prior  possession  of  mineral  land  sued  for,  wlthont 
allegation  of  any  anthority,  treaty  or  statute  of  XTnlted  States  nnder  wlilcli 
same  taken. 

Approved  in  Snell  v.  Dwight,  121  Mass.  349,  holding  Feder&l  point  de- 
cided must  distinctly  appear  on  the  record  to  sustain  jurisdiction  of  writ 
of  error  under  twenty-fifth  section  of  Judiciary  Act.* 

Where  highest  State  court  determined  as  matter  of  fact  against  eziatance 
of  implied  license  under  i^ederal  goTemment  to  possess  certain  mineral  lands,  it> 
was  not  a  denial  of  validity  of  an  antborlty  exercised  thereunder,  and  so  not 
wltliln  twenty-fifth  section  of  Judiciary  Act. 

Approved  in  Millingar  v.  Hartupee,  6  Wall.  262,  18  L.  Ed.  830,  denying^ 
jurisdiction  to  review  decision  against  existence  of  authority  claimed  under 
Federal  court's  order;  Republic  River  Bridge  Co.  v.  Kansas  Pacific  Ry.  Co., 
92  U.  S.  317,  23  L.  Ed.  516,  holding  conclusive  facts  found  by  S^tate  court  to 
whom  submitted  without  jury;  Baltimore  etc.  R.  R.  Co.  v.  Hopkins,  130 
U.  8.  224,  32  L.  Ed.  918,  9  Sup.  Ct.  508,  where  the  judgment  complained 
of  held  certain  acts  were  not  done  under  authority  of  a  Federal  statute; 
Dower  v.  Richards,  151  U.  S.  669,  670,  671,  38  L.  Ed.  309,  310,  14  Sup.  CL 
456,  457,  dismissing  writ,  where  State  court  decision  upon  matters  of  fact 
relating  to  ^existence  of  mining  claim  complained  of;  Crary  v.  Devlin, 
154  U.  S.  619,  23  L.  Ed.  611,  14  Sup.  Ct.  1200,  where  judgment  denied  ex- 
istence of  facts  necessary  to  bring  case  within  statute's  operation^ 

What  ^adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  R.  A.  543. 
Right  of  mine.    Note,  63  Am.  Dec.  108. 
Right  of  owner  of  surface  to  underlying  mines.    Note,  17  E.  B.  0. 

421. 

3  Wall.  310-316,  18  L.  Ed.  179,  THE  QBAKITE  STATE. 

Barge  moored  In  proper  place,  out  of  necessary  track  of  colliding  steamer, 
not  required  by  harbor  rules  to  ha^e  light  or  watch,  cannot  be  charged  with 
participation  or  fault  in  collision. 

Approved  in  The  Adventuress,  214  Fed.  840,  Galveston  Towing  Co.  v. 
Cuban  S.  S.  Co.,  195  Fed.  713,  115  C.  C.  A.  438,  and  The  Lucille,  169  Fed. 
720,  all  following  rule ;  The  M  'Caldin  Brothers,  117  Fed.  781,  holding  both 
tugs  at  fault  where  one  was  going  at  excessive  speed  and  moored  one  failed 
to  answer  fog  signals;  The  Kennebec,  108  Fed.  302,  47  C.  C.  A.  339,  hold- 
ing moored  vessel  not  displaying  lij^hts  at  fault  for  collision  with  steamer; 
The  Bridgeport,  14  Wall.  119,  20  L.  Ed.  788,  holding  steamer  liable  for 
collision  with  stationary  vessel  outside  of  path  of  navigation,  though  lat- 
ter without  lights;  The  Willie,  29  Fed.  155,  holding  steamer  properly 
moored  at  wharf  not  in  fault  for  cpUision  of  towed  boat  with  her;  Hum- 
phreys Y.  Charles  Warner  Co.,  45  Fed.  272,  holding  steamer  run  into  by 
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\  ^ 

scliooner  while  lying  at  wharf  free  from  negligence,  though  without  lights 

or  watchman;  Baltimore  etc.  R.  R.  Co.  v.  Wheeling  etc.  Transp.  Co.,  32 
Ohio  St.  136,  holding  barge  run  into  while  at  'anchor  in  proper  plac^  not 
negligent  in  having  no  light. 

Distinguished  in  The  Millville,  137  Fed.  975,  vessel  moored  at  end  of 
pier  on  dark  night  in  narrow  channel  constantly  traversed  by  craft  and  not 
having  lights  cannot  recover  for  collision  with  passing  tow;  The  Isaac 
Bell,  ^  Fed.  846,  where  collided  vessel  without  light  and  not  shown  to  be 
anchored  in  proper  place;  Shields  v.  The  Mayor,  18  Fed.  750,  holding 
light  was  necessary  on  account  of  special  danger,  where  moored  vessel  pro- 
jected twenty  feet  beyond  landing  place. 

Duty  of  vessel  anchored  or  moored  in  fairway  or  harbor  to  display 
signal  light.    Note,  16  Ann.  Gas.  650. 

In  absence  of  sudden  or  nnnraal  convulsion  of  elements,  and  of  yis  major, 
nnavoidable  by  proper  exercise  of  nautical  knowledge,  fact  that  moving  steamer 
collided  wltb  stationary  barge  is  conclnaiTe  evidence  that  former  was  in  fault 
and  should  pay  the  damage. 

Approved  in  Charles  Hubbard,  229  Fed.  356,  Island  Transp.  Co.  v. 
Seattle,  205  Fed.  994,  995,  and  Galveston  Towing  Co.  v.  Cuban  S.  S.  Co., 
195  Fed.  718,  115  C.  C.  A.  438,  all  following  rule ;  The  Degama,  150  Fed. 
324,  80  C.  C.  A.  93,  fact  that  moving  vessel  colliding  with  moored  barge 
not  exonerated  because  being  handled  by  tugs  controlling  her  movements, 
unless  defense  pleaded  and  proved;  Rebstock  v.  Gilchrist  Transp.  Co.,  132 
Fed.  177,  vessel  moored  at  side  of  channel  opposite  bend  not  liable  for 
collision  with  tow  where  she  was  not  in  channel;  The  Rotherfield,  123  Fed. 
462,  holding  steamer  at  fault  for  breaking  of  moored  raft  by  swell  caused 
by  steamer 's  propeller ;  The  City  of  Macon,  121  Fed.  687,  58  C.  C.  A.  434, 
holding  colliding  steamer  at  fault  where  other  was  aground;  The  Bridge- 
port, 14  Wall.  119,  20  L.  Ed.  788,  holding  steamer  liable  for  collision  with 
stationary  vessel  outside  of  path  of  navigation;  The  Clarita,  23  Wall.  14, 
23  L.  Ed.  149,  holding  tug  towing  burning  vessel  liable  for  damages  rf^ult- 
ing  from  latter  colliding  with  schooner  anchored  in  proper  place;  The 
Virginia  Ehrman,  97  U.  S.  315,  24  L.  Ed.  892,  holding  ship  and  tug  towing 
her  liable  for  steam  dredge  sunk,  while  at  anchor  in  proper  place,  by  ship; 
The  Steamer  J.  W.  Everman,  2  Hughes,  20,  Fed.  Cas.  7591,  holding  moving 
steamer  liable  for  damage  to  anchored  bark ;  Guibert  v.  British  Ship  Geoi^e 
Bell,  3  Hughes,  471,  Fed.  Cas.  5856,  holding  ship  sailing  rapidly  through 
fishing-grounds  in  fog  in  fault  for  sinking  anchored  brig;  Mercer  v.  The 
Florida,  3  Hughes,  493,  Fed.  Cas.  9433,  conclusively  presuminc^  steamer 
at  fault  for  collision  with  anchored  vessel  in  crowded  harbor;  The  Ferry- 
Boat  Baltic,  2  Ben.  454,  Fed.  Cas.  823,  holding  burden  on  moving  steamer 
to  show  inevitable  accident;  The  Steamboat  Shady  Side,  8  Ben.  425,  Fed. 
Cas.  12,691,  holding  moving  steamboat  liable  for  collision  with  tug  in  a 
slip;  The  Lady  Franklin,  2  Low.  221,  Fed.  Cas.  7984,  presuming  vessel  in 
motion  and  under  command  to  be  in  fault  for  collision  with  anchored  ship 
in  daytime;  Hall  v.  Little,  2  Flipp.  159,  161,  Fed.  Cas.  6939,  where  steam- 
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tug  ran  down  raft  moored  to  shore  iii  daytime;  Shields  v.  The  Mayor,  18 
Fed.  749,  holding  steamer  approaching  landing  culpable  where  collision 
occurred  with  boat  moored  there;  The  Rockaway,  26  Fed.  775,  where  mov- 
ing steamer  run  into  brig  anchored  in  proper  place  with  proper  light  burn- 
ing; The  Buffalo,  60  Fed.  031,  where  steamer  moving  slowing  across  an- 
chorage ground  in  a  fog  collided  with  anchored  vessel ;  The  John  C.  Fisher, 
60  Fed.  704,  1  C.  G.  A.  624,  holding  steamer  in  fault  and  liable  for  swing- 
ing around  in  landing  and  crushing  boat  moored  at  adjacent  whaif  in 
proper  place;  The  Martin  Dallman,  70  Fed.  799,  17  C.  C.  A.  419,  holding 
tug  towing  barges  liable  for  collision  of  latter  with  schooner  moored  at 
wharf;  Guthrie  v.  City  of  Philadel]j5hia,  73  Fed.  688,  holding  steamer  be- 
longing to  city  culpable  and  city  liable  for  damages  caused  by  collision 
with  schooner  properly  moored  at  dock;  The  B.  B.  Saunders,  23  Blatchf. 
384,  26  Fed.  729,  holding  where  act  by  which  injury  inflicted  is  ordinarily 
proper  when  due  care  exercised,  presumption  of  negligence  arises;  The 
Sydney,  27  Fed.  123,  presuming  carrier  negligent  where  loss  resulted  from 
boiler  exploding;  The  London  Assurance  v.  Comi>anhia,  etc., -68  Fed.  251, 
15  C.  C.  A.  379,  holding  steamer  run  into  by  towed  barge  was  ''in  colli- 
sion," though  moored  and  at  rest  at  the  time. 

Distinguished  in  Baltimore  etc.  Barge  Co.  v.  E[nickerbocker  Steam  Tow- 
,  age  Co.,  169  Fed.  762,  holding  where  master  undertook,  at  request  of  owner 
to  tow  bai^  in  unusual  manner,  he  became  responsible,  and  was  liable 
for  grounding  due  to  such  method;  The  Steamtug  James  Bowen,  10  B^n. 
432,  Fed.  Cas.  7192,  where  collided  barge  was  being  towed  and  was  in 
motion. 

Liability   for   collision  with  moored  or  anchored  vessel.    Note,  23 
E.  B.  C.  648. 

Cost  necessary  to  repair  Injured  vessti  is  not  an  Incorrect  mle  of  damages, 
and  was  not  Inanilicable  where  it  was  an  old  barge  of  peculiar  structure,  with- 
out market  value. 

Approved  in  The  Norwood,  215  Fed.  657,  holding  restitution  was  rule 
of  damages  for  collision  where  repairs  practical;  The  Mobila,  147  Fed. 
883,  measure  of  damages  for  total  loss  of  vessel  by  collision  is  market 
value  at  time  of  loss  determinable  from  opinions  of  experts;  The  Balti- 
more, 8  Wall.  386,  19  L.  Ed.  465,  holding  award  of  full  value  of  vessel 
and  cargo  lost  erroneous  where  vessel  could  probably  have  been  raised ;  The 
Cambridge,  2  Low.  26,  Fed.  Cas.  2334,  allowing  only  damages  as  for  a  par- 
tial loss  where  vessel  could  have  been  repaired;  The  Monitor,  3  Bias.  27, 
Fed.  Cas.  9711,  where  damage  measured  by  cost  of  repairs  and  demurrage ; 
The  Quaker  City,  19  Fed.  143,  allowing  actual  repairs  made  necessary  to  old, 
weak  boat,  struck  while  moored,  by  tug  maneuvering  in  slip;  The  Howard, 
30  Fed.  282,  and  O'Neil  v.  The  I.  M.  North,  37  Fed.  271,  allowing  collided 
vessel  repairs  corresponding  to  her  previous  condition;  The  Moonlight, 
60  Fed.  480,  allowing  actual  damage  to  old  boat;  Cannon  v.  The  Potomac, 
3  Woods,  166,  Fed.  Cas.  2386,  where  demurrage  allowed  while  vessel  laid 
up  for  repairs;  The  Utopia,  16  Fed.  509,  holding  market  value  when  de« 
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stroyed  the  measure  of  damages;  Pettie  v.  Boston  Tow-Boat  Co.,  44  Fed* 
383,  holding  rotten  condition  of  sunken  boat  could  affect  amount  of,  but 
not  liability  for,  damages ;  The  H.  F.  Dimock,  77  Fed.  234,  235,  23  C.  C.  A. 
323,  holding  measure  of  damages  for  pleasure  yacht  sunk  in  collision,  the 
actual  cost  of  replacing  it. 

Distinguished  in  The  Lucile,  169  Fed.  721,  and  Alaska  S.  S.  Co.  v.  In- 
land Navigation  C6.,  211  Fed.  845,  128  C.  C.  A.  366,  both  holding  where 
total  loss  resulted,  measure  of  damages  was  market  price;  Carscallen  v. 
Coeur  D'Alene  etc.  Transp.  Co.,  15  Idaho,  456,  16  Ann.  Gas.  644,  98  Pac. 
625,  holding  measure  of  damages,  for  injuries  to  steamboat  pile-driver  was 
cost  of  repairs  plus  per  diem  net  earnings  for  time  of  repair. 

3  WaU.  315-320,  18  L.  Ed.  76,  THE  SUTFOLK  COMPANY  ▼.  HAYDEN. 

Description  of  an  improvement  for  wbicb  patent  had  already  been  applied, 
contained  in  a  second  application  for  a  patent  by  same  person  in  the  same  iield 
of  art,  does  not  constitiite  abandonment  of  sadi  first  application. 

Approved  in  H.  J.  Heinz  Co.  v.  Cohn,  207  Fed.  549,  125  C.  C.  A.  197, 
holding  patent  granted  on  divisional  application  relates  back  to  date  of 
original  application,  and  patent  granted  on  latter  cannot  anticipate  former ; 
Kinnear  Mffe.  Co.  v.  Wilson,  142  Fed.  973,  74  C.  C.  A.  232,  where,  pend- 
ing application  for  patent  and  after  notice  of  rejection  of  one  of  claims, 
applicant  applied  for  another  patent  in  which  he  incorporated  claim  sub- 
stantially like  rejected  one,  and  after  allowance  of  last  he  canceled  re- 
jected claim  of  first,  there  was  no  abandonment  of  claim  as  allowed; 
Thomson-Houston  Elec.  Co.  v.  Black  River  Traction  Co.,  135  Fed.  764,  68 
C.  C.  A.  461,  upholding  Van  Depoele  reissue  No.  11,872,  for  traveling  con- 
tact for  electric  railroads;  Thomson-Houston  Elec.  Co.  v.  Black  River 
Traction  Co.,  124  Fed.  512,  513,  holding  Van  Depoele  reissue  No.  11,872, 
for  traveling  contact  for  electric  railways,  void  as  anticipated  by  No. 
424,695,  to  same  inventor;  Anderson  v.  Collins,  122  Fed.  458,  58  C.  C.  A. 
669,  holding  Collins  patent  No.  585,909,  for  roller-bearing,  not  anticipated 
by  patent  No.  595,696  to  same  inventor;  Ide  v.  Trorlicht  etc.  Co.,  115  Fed. 
145,  53  C.  G.  A.  341,  holding  claims  3,  4,  and  5  of  reissued  patent  No.  11,730, 
for  lubricating  device  for  stationery  machinery,  void;  Thomson-Houston 
Electric  Co.  v.  Winchester  etc.  Ry.  Co.,  71  Fed.  206,  and  Thomson-Houston 
Electric  Co.  v.  Elmira  etc.  R.  Co.,  71  Fed.  404,  18  C.  C.  A.  145,  holding 
subsequent  application  for  and  prior  issuance  of  subsidiary  patent  did 
not  affect  validity  of  subsequently  issued  broader  patent  first  applied 
for;  Independent  Electric  Co.  v.  Jeffrey  Mfg.  Co.,  76  Fed.  989,  holding- 
description  of  improvement  without  claim  in  application  for  patent  not 
an  abandonment  where  followed  before  patent  issued  by  another  applica- 
tion claiming' it;  Thomson-Houston  Electric  Co.  v.  Ohio  Brass  Co.,  j80  Fed. 
724,  725,  726,  26  C.  C.  A.  107,  where  prior  patent  for  improvement  de- 
scribed earlier  invention  for  which  patent  had  first  been  applied  for  but 
granted  later. 
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There  is  no  objectton  to  patentee  applying  anew  for  patent  on  improTement 
previonBly  applied  for  and  not  acted  on,  after  patent  issued  for  further  improve- 
ment in  same  art  on  application  wherein  first  improvemeiat  was  incidentally 
described. 

Approved  in  Century  Electric  Co.  v.  Westinghouse  Electric  &  Mfg.  Co., 
191  Fed.  362,  112  C.  C.  A.  8,  holding  patent  for  combination  to  practice 
process  secured  to  same  person  by  another  patent  not  anticipated  or 
avoided  by  latter;  Dodge  Coal  Storage  Co.  v.  New  York  etc.  R.  R.  Co.,  139 
Fed.  982,  holding  void  Priz  &  Beaumont  patents  Nos.  668,960  and  688,111, 
for  coal-storage  apparatus  granted  on  division  of  same  application;  Jones 
V.  Sewall,  3  ClifE.  691,  Fed.  Cas.  7496,  questioning  necessity  for  second 
application  for  same  patent  when  first  improperly  rejected;  Butler  v. 
Shaw,  21  Fed.  327,  where  patentee  simultaneously  prosecuted  appeal  from 
rejection  of  application  and  filed  new  application  for  portion  of  first; 
Simonds  Rolling  Mach.  Co.  v.  Hathom  Mfg.  Co.,  90  Fed.  210,  arguendo. 

Of  two  patents  to  same  person  for  same  indention,  the  one  last  granted 
is  ▼oid  though  first  applied  for. 

Approved  in  Keystone  Trading  Co.  v.  Zapota  Mfg.  Co.,  210  Fed.  458, 
and  Porter  v.  Louden,  7  App.  D-.  C.  68,  both  following  rule;  Mygatt  v. 
Schaffer,  218  Fed.  836,  134  C.  C.  A.  515,  holdii^  where  two  applications 
for  essentially  same  patent  were  filed  by  same  person  on  same  day,  date 
of  issue  determines  priority;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  197,  88 
L.  Ed.  127,  14  Sup.  Ct.  314,  holding  second  of  two  patents  for  same  inven- 
tion void;  Jones  v.  Sewall,  3  Cliff.  675,  Fed.  Cas.  7495,  holding  void  subse- 
quent patents  for  s&me  invention  issued  to  inventor's  grantee;  Mathews 
V.  Flower,  26  Fed.  830,  holding  patent  could  not  be  issued  for  anything 
included  in  former  patent  issued  to  applicant;  Palmer  P.  Tire  Co.  v.  Lozier, 
90  Fed.  746,  33  C.  C.  A.  265,  following  rule;  The  Barbed-Wire  Patent,  143 
U.  S.  280,  36  L.  Ed.  157,  12  Sup.  Ct.  446,  and  McMillan  v.  Reese,  1  Fed. 
727,  both  holding  second  of  two  patents  issued  same  applicant  for  same 
invention  void. 

Distinguished  in  Eagle  Mfg.  Co.  v.  Bradley,  35  Fed.  297  (reversed  in 
Miller  v.  Eagle  Mfg.  Co.,  Bl  U.  S.  186,  SB  L.  Ed.  121,  14  Sup.  Ct.  310), 
holding  patents  not  identical;  American  Bell  Telephone  Co.  v.  United 
States,  68  Fed.  666,  16  C.  C.  A.  669,  where  the  two  patents  not  issued  to 
same  person. 

Improvement  in  interior  arrangements  of  elongated  trunk  used  for  cleaning 
cotton  held  distinct  from  improvement  in  shape  of  the  trunk,  and  so  capable 
of  being  separately  patented. 

Approved  in  Palmer  v.  John  E.  Brown  Mfg.  Co.,  92  Fed.  929,  35  C.  C.  A. 
86,  holding  a  '^ mechanical  movement''  distinct  from  its  application  to  a 
particular  art,  and  each  susceptible  of  being  separately  patented. 

In  ahsence  of  established  patent  or  license  fee,  general  evidence  of  valiie 
of  use  of  improvement  is  admissible  as  basis  for  estimating  damages  for  in- 
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frlngement.    Damages  miut  be  estimated  therefrom  for  period  of  infringe- 
ment only. 

Approved  in  MiCnne  v.  Baltimore  etc.  B.  Co.,  154  Fed.  63,  64,  83 
C.  C.  A.  175,  following  rule ;  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow 
Co.,  235  U.  S.  648,  59  L.  Ed.  404,  35  Sup.  Ct.  221,  holding  proof  of  reason- 
able royalty  on  use  of  grain-drill  patents  admissible  to  determine  damages 
for  infringement ;  United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  618, 
619,  622,  624,  132  C.  C.  A.  614,  holding  where  established  royalty  and 
definite  proof  of  sales  could  not  be  made  out,  plaintiff  could  prove  reason- 
able royalty  and  fair  compensation  for  infryigement  found;  Bemis  Car 
Box  Co.  V.  J.  G.  Brill  Co.,  200  Fed.  759,  760,  762,  119  C.  C.  A.  229,  holding 
owner  of  patent  conducting  established  successful  business  therein  could 
recover  from  infringer  profits  he  wpuld  probably  have  made,  based  on 
average  profits  made  during  reasonable  period;  Tompkins  v.  International 
Paper  Co.,  183  Fed.  775,  106  C.  C.  A.  529,  holding  where  neither  license 
fee,  loss  of  sales,  reduction  of  price,  nor  destruction  of  niarket  could  be 
shown,  plaintiff  was  entitled  to  damages  for  being  deprived  of  market  by 
infringer  on  general  evidence;  FuUerton  Walnut  Growers'  Assn.  v.  Ander- 
s*n-Barngrover  Mfg.  Co.,  166  Fed.  453,  92  C.  C.  A.  295,  holding  advantage 
derived  by  infringer  from  use  of  patent  over  what  he  could  derive  from 
use  of  any  other  process  constituted  profit,  for  which  he  was  accountable; 
P.  P.  Mast  &  Co.  V.  Superior  Drill  Co.,  154  Fed.  54,  83  C.  C.  A.  157,  hold- 
ing compai-ative  cost  of  device  infringed  and  of  devices  which  it  had  super- 
seded could  be  shown  in  action  for  infringement;  Brown  v.  Lanyon,  148 
Fed.  839,  78  C.  C.  A.  528,  action  at  law  not  maintainable  for  sole  purpose 
of  recovering  profits  which  infringer  of  patent  has  made;  Doten  v.  City  of 
Boston,  138  Fed.  409,  70  C.  C.  A.  308,  owner  of  patent  may  recover  from 
user  of  infringing  device  as  profits  amount  saved  by  substitution  of  such 
device;  Judson  v.  Bradford,  14  Fed.  Cas.  10,  holding  general  evidence  ad- 
missible on  question  of  damages  where  only  one  license  proved;  Wooster 
V.  Thornton,  26  Fed.  276,  where  damages  determined  from  other  evidence 
than  license  fee.  Followed  in  Brickall  v.  Baltimore,  60  Fed.  102,  8  C.  C.  A. 
500,  and  Cassidy  v.  Hunt,  75  Fed.  1014,  holding  jury  should  consider  utility 
and  advantage  to  defendant  in  using  patented  machine  in  estimating  dam- 
ages; Campbell  v.  New  York,  81  Fed.  187,  holding  evidence  of  the  saving 
to  the  infringer  by  using  the  patented  device  admissible  on  question  of 
damages;  Washington  etc.  Packet  Co.  v.  Sickles,  19  Wall.  617,  22  L.  Ed. 
204,  holding  measure  of  damages  was  the  established  rate  for  license  to 
use  the  invention;  Birdsall  v.  Coolidge,  93  U.  S.  70,  23  L.  Ed.  805,  holding 
where  established  royalty  plainly  exceeded  actual  damage  resulting  from 
limited  infringement,  latter  was  true  measure  of  damages;  Root  v.  Lake 
Shore  etc.  Ry.  Co.,  105  U.  S.  198,  26  L.  Ed.  978,  discussing  rules  for  meas- 
ure of  damages  in  infringement  cases;  Tilghman  v.  Proctor,  125  U.  S.  144, 
31  L.  Ed.  666,  8  Sup.  Ct.  898,  as  to  measure  of  damages  in  action  at  law 
for  infringement. 

Explained  in  Everest  v.  Buffalo  etc.  Oil  Co.;  31  Fed.  746,  allowing  nom- 
inal damages  for  infringement. 
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Denied  in  Boston  v.  Allen,  91  Fed.  251,  252,  33  C.  C.  A.  485,  allowing 
only  nominal  damages. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks  as 
,     damages.    Note,  51  L.  B.  A.  808. 

Wbere  inventor  made  two  appllcattons  for  patent  on  same  InTention,  and 
patent  was  Issned  first  on  second  application,  and  subsequently  on  first  appUca- 
tibn,  tbe  second  patent,  and  not  tbe  first,  was  void. 

Approved  in  Miller  v.  Eagle  Mfg  Co.,  151  U.  S.  197,  88  L.  Ed.  127, 
14  Sup.  Ct.  314,  holding  segond  of  two  patents  for  same  invention  issued 
to  same  person  void;  Jones  v.  Sewall,  3  Cliff.  675,  Fed.  Cas.  7495,  holding 
void  subsequent  patents  for  same  invention,  issued  to  grantee  of  first. 

Different  patents  for  same  invention.    Note,  20  £.  R.  G.  221. 

Recovery  for  infringement  of  patent  does  not  vest  inftinger  wltb  right 
to  continue  use  of  patent. 

Approved  in  Birdsell  v.  Shaliol,  112  U.  S.  487,  28  L.  Ed.  769,  5  Sup.  Ct. 
245,  holding  decree  against  and  payment  of  nominal  damans  by  infringer 
did  not  entitle  his  vendee  to  use  the  patented  machine ;  Allington  etc.  Mfg. 
Co.  V.  Booth,  78  Fed.  880,  24  C.  C.  A.  378,  holding  patentee  entitled  to  in- 
junction against  infringer  by  user,  vendee  of  infringing  manufacturers. 

Distinguished  in  Perrigo  v.  Spaulding,  13  Blatchf.  391,  Fed.  Cas.  10,994, 
holding  recovery  from  and  payment  by  infringing  manufacturer,  of  dam- 
ages «ind  profits,  entitled  his  vendee  to  use  machine ;  Stutz  v.  Armstrong, 
I  25  Fed.  148,  holding  where  full  license  fee  recovered,  infringer  entitled  to 

use  machine. 

Instance  of  Judgment  for  taxes  due  United  States  including  Interest 
theieon. 

Approved  in  Billings  v.  United  SUtes,  232  U.  6.  284,  58  L.  Ed.  607,  34 
Sup.  Ct.  421,  holding  United  States  entitled  to  interest  on  taxes  due; 
United  States  v.  Mexican  International  R.  Co.,  154  Fed.  521,  holding  in- 
terest recoverable  on  unpaid  duties. 

3  WaU.  320-326,  18  L.  Ed.  72,  OHAKG  SEE  ▼.  X7NITED  STATES. 

Motion  for  judgment  on  pleadings  and  subsequent  motion  to  vacate  such 
Judgment  were  within  lower  court's  discretion  not  reviewable  in  Supreme  Court. 
Approved  in  Berliner  etc.  Co.  v.  Seaman,  113  Fed.  754,  51  C.  C.  A.  440, 
holding  granting  of  leave  to  file  amended  and  supplemental  bill  is  not  re- 
viewable; Coltrane  v.  Templeton,  106  Fed.  377,  45  C.  C.  A.  328,  holding 
decision  that  it  is  not  improper  for  judge  to  enter  preliminary  orders  in 
case  or  that  objecting  party  has  by  his  own  conduct  waived  right  to  object 
is  not  reviewable;  United  States  v.  Wood,  1  McAr.  (D.  C.)  244,  holding 
order  overruling  motion  for  new  trial  in  criminal  court  not  proper  subject 
for  review  on  appeal  to  general  term ;  Bassett  v.  United  States,  9  Wall.  41, 
19  L.  EcL  549,  holding  court  had  power,  for  proper  cause,  at  same  term. 
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to  set  aside  judgment  of  conviction  on  confession;  Case  of  Langc,  13 
Blatchf.  565,  Fed.  Cas.  8065  (App.),  holding  inferior  Federal  judge  not 
liable  personally  for  modifying  judgment  at  same  term  in  criminal  case; 
Lee  y.  State,  32  Ohio  St.  115,  where  court  refused  to  interfere  with 
amendment  of  judgment  made  at  same  term;  Edwards  v.  Elliott,  21  Wall. 
552,  22  L.  Ed.  490,  holding  the  original  judgment  before  Supreme  Court 
for  review  and  not  an  amended  one  substituted  therefor  long  after  writ  of 
error  filed ;  dissenting  opinion  in  Carr  v.  Dawes,  46  Mo.  App.  602,  majority 
holding  appellate  court  could  review  discretionary  action  of  trial  courts  in 
setting  aside  judgments. 

Court  liaa  power  to  amend  its  judgment  for  duties  on  imports,  during  same 
term,  so  as  to  make  it  payable  in  silver  coin  as  well  as  in  gold. 

Approved  in  Commonwealth  v.  Soderquest,  183  Mass.  200,  66  N.  E.  802, 
holding  power  to  grant  new  trial  does  not  authorize  revocation  of  sentence 
founded  upon  plea  of  guilty. 

Judgment  '^payable  in  gold  and  sllTer  coin  for  duties^  is  valid  wbere  It 
appeared  that  the  Judgment  was  for  duties  on  imports  and  gold  and  silver  were 
the  only  authorised  legal  tender  therefor. 

Approved  in  Bronson  v.  Rodes,  7  Wall.  255,  19  L.  Ed.  148,  and  Trebil- 
cock  V.  Wilson,  12  Wall.  697,  20  L.  Ed.  462,  holding  plaintiff  entitled 
to  specific  judgment,  following  terms  of  continct  payable  in  coin;  Bowen 
V.  Darby,  14  Pla.  218,  holding  amount  for  which  judgment  entered  on  note 
payable  in  gold  coin  should  be  estimated  and  made  payable  therein  specifi- 
cally; Sears  v.  Dewing,  14  Allen,  423,  and  Chyrsler  v.  Renois,  43  N.  Y.  215, 
enforcing  specific  contract  for  payment  in  gold ;  dissenting  opinion  in  The 
Vaughan  and  Telegraph,  14  Wall.  270,  20  L.  Ed.  809,  majority  affirming 
decree  payable  in  legal  tender  notes  according  to  value  at  date  when  lia- 
bility accrued;  Stockwell  v.  United  States,  3  Cliff.  291,  Fed.  Cas.  13,466, 
holding  fact  of  duties  being  payable  in  gold  did  not  prevent  joinder  of 
certain  counts;  Qreentree  v.  Rosenstock,  61  N.  Y.  591,  to  point  that  judg- 
ment should  follow  sjlecific  contract  for  coin.  -^ 

Distinguished  in  Baker  v.  Wat^,  3  Ben.  504,  505,  Fed.  Cas.  785,  holding 
plaintiff  not  entitled  to  judgment  payable  in  gold,  notwithstanding  specific 
contract. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  B.  A. 

522. 
Form  of  judgment  and  procedure  for  payment  in  eoin.    Note,   29 

L.  B.  A.  596. 

Miscellaneous.  Erroneously  cited  in  State  v.  Blaser,  36  La.  Ann.  367; 
on  question^  of  police  power. 

3  Wan.  327-832,  18  L.  Ed.  177,  THOMSOK  v.  USE  OOUKTT. 

Municipal  corporations  hare  no  inherent  right  of  legislation,  and  cannot 
suhsciihe  for  stock  in  public  improvement  unless  authorized  by  legislature. 
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Approved  in  Baker  v.  Washington,  7  D.  C.  139,  holding  common  council 
of  city  of  Washington  did  not  bind  city  by  offer  of  reward  for  arrest  and 
conviction  of  assassins  of  Abraham  Lincoln;  Stem  v.  Fargo,  18  N.  D.  296, 
26  L.  B.  A.  (N.  8.)  666,  122  N.  W.  406,  constraing  against  city  doubtful 
claim  of  power  to  issue  bonds ;  dissenting  opinion  in  Keatley  v.  Summers 
County  Count,  70  W.  Va.  279,  Ann.  Gas.  1913E,  528,  73  S.  E.  711,  majority 
holding  County  Court  could  disx>ose  of  surplus  ground  of  courthouse  lot; 
Ottawa  V.  Carey,  108  U.  S.  123,  27  L.  Ed.  676,  2  Sup.  Ct.  365,  holding 
bonds  issued  in  aid  of  water  company  without  authority  void;  Smith  v. 
Tallapoosa  County,  2  Woods,  577,  Fed.  Cas.  13,113,  holding  legislative  au- 
thority necessary ;  Lewis  v.  Shreveport,  3  Woods,  212,  Fed.  Cas.  8331,  hold- 
ing bonds  void  where  no  authority  for  their  issue  conferred  by  legislature; 
Newport  v.  Batesville  etc.  Ry.  Co.,  58  Ark.  275,  24  S.  W.  428,  holding  town 
could  not  contract  for  nor  bind  itself  to  pay  for,  construction  of  levee; 
Wiegel  V.  Pulaski  County,  61  Ark.  79,  32  S.  W.  117,  holding  County  Court 
could  not  bind  county  by  contract  for  building  turnpike;  Lafayette  etc. 
R.  R.  Co.  V.  Geiger,  34  Ind.  219,  holding  county  could  not  borrow  money  to 
pay  subscription  for  railroad  stock;  Sioux  etc. .R.  R.  Co.  v.  Washington 
County,  3  Neb.  42,  holding  board  of  equalization  could  meet  and  reassess 
taxes  only  in  the  manner  and  times  provided  by  law;  State  v.  Eason,  114 
N.  C.  792,  41  Am.  St  Bep.  813,  23  L.  B.  A.  524,  19  S.  E.  89,  constniinir 
strictly  provisions  of  municipality 's  charter,  defining  limits  of  jurisdiction ; 
Logan  City  v.  Buck,  3  Utah,  305,  2  Pac.  708,  strictly  construing  act  author- 
izing regulation  of  liquor  traffic  by  municipality;  Kirkham  v.  Russell,  76 
Va.  961,-  on  construction  of  powers  conferred  by  city  charter;  Martin  v. 
Whitman  County,  1  Wash.  536,  20  Pac.  600,  strictly  construing  powers  of 
county  commissioners;  Thomas  v.  Richmond,  12  Wall.  353,  20  L.  Ed.  456y 
denying  validity  of  bills  issued  as  currency  by  city  in  absence  of  legisla- 
tive authority  therefor;  Pratt  v.  Litchfield',  62  Conn.  118,  25  Atl.  463^ 
holding  by-law,  establishing  fire  limits  within  municipality,  void;  Seeger 
V.  Mueller,  133  111.  94,  24  N.  E.  514,  holding  school  trustees,  when  consti- 
iuied  a  quasi-municipal  corporation,  could  exercise  only  express  or  fairly 
implied  powers;  dissenting  opinion  in  State  v.  Qreene  County,  54  Mo.  568, 
majority  sustaining  validity  of  bond  issue;  Bloom  v.  Xenia,  32  Ohio  St. 
465,  requiring  strict  observance  of  law  by  town  council  in  passing  ordi- 
nance; Muscoe  V.  Commonwealth,  86  Va.  446,  10  S.  E.  535,  holding  city 
could  not  by  ordinance  confer  greater  powers  of  arrest  on  police  than  con- 
stables possessed. 

Public  purposes  for  which  money  may  be  appropriated  or  raided  by 
taxation.    Note,  14  L.  R.  A.  479. 

State  legislature,  unless  restrained  by  Oonstitution,  may  authorize  mmiicipal 
corporations,  either  with  or  without  sanction  of  popular  vote^  to  take  stock  in 
work  of  internal  improvement  and  issue  bonds  to  pay  therefor. 

Approved  in  Mitchell  v.  Burlington,  4  Wall.  274,  18  L.  Ed.  352,  sustain- 
ing validity  of  bond  issue  in  aid  of  plank  road  made  under  eharter  provi- 
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• 

sion  authoriziiig  city  to  borrow  money ;  Thompson  v.  Perrine,  103  U.  S.  812, 
26  L.  Ed.  615,  holding  State  legislature  could  Authorize  the  bond  issue; 
Talcott  v.  Pine  Grove,  1  Flipp.  133,  Fed.  Cas.  13,735,  holding  constitutional, 
a  State  law  authorizing  bond  issue  in  aid  of  railroad;  Smith  v.  Tallapoosa 
County,  2  Woods,  577,  Fed.  Cas.  13,113,  sustaining  validity  of  bond  issue 
made  under  legislative  authority;  Ex  parte  Selma  etc.  R.  R.  Co.,  45  Ala. 
730,  6  Am.  Rep.  730,  and  Leavenworth  County  v.  Miller,  7  Kan.  506,  511, 
12  Am.  Rep.  439,  443,  sustaining  legislature's  power  to  authorize  county 
bond  issue;  Town  of  Bennington  v.  Park,  50  Vt.  205,  holding  vote  in  open 
town  meeting  not  necessary  to  validity  of  bond  issue;  Supervisors  v.  Ran- 
dolph, 89  Va.  619,  16  S.  E.  724,  and  State  v.  Tomahawk  Common  Council, 
96  Wis.  81,  71  N.  W.  89,  holding  legislature  could  authorize  municipal 
bond  issue  with  or  without  vote  of  electors  thereon;  dissenting  opinion  in 
Ex  parte  Selma  etc.  R.  R.  Co.,  45  Ala.  736,  majority  sustaining  legislature 's 
power  to  authorize  bond  issue. 

Constitutionality  of  statutes  authorizing  cities  to  subscribe  to  stock 
of  or  make  donations  to  corporations.    Note,  59  Am.  Dec.  783,  786. 

Municipal  bonds  In  aid  of  railroad,  issued  under  legislative  authority  and 
upheld  as  valid  by  State  Supreme  Oouzt,  cannot  be  invalidated  by  a  subsequent, 
contrary  Judicial  construction.  • 

Approved  in  Wetzell  v.  Paducah,  117  Fed.  651,  holding  Kentucky  act 
March  17,  1870,  relative  to  submission  of  tax  propositions  to  voters  does 
affect  election  ordered  by  city  council  under  city  charter;  State  v.  O'Neil, 
147  Iowa,  517,  Ann.  Gas.  1912B,  691,  S3  L.  R.  A.  (N.  8.)  788,  126  N.  W. 
455,  as  illustrating  extent  to  which  court  may  go  in  administering  law  for 
purpose  of  effecting  justice;  Board  of  Commrs.  v.  Wilkins  Co.,  125  La. 
133,  51  South.  93,  holding  charge  of  jurisprudence  did  not  render  void 
bonds  held  lawful  when  made;  Louisiana  v.  Pilsbury,  105  U.  S.  295,  26 
L.  Ed.  1096,  holding  change  in  judicial  construction  of  a  law  could  operate 
only  prosi)ectively ;  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2 
Sup.  Ct.  22,  refusing  to  reverse  Circuit  Court  decision  construing  State 
law  because  of  subsequent  contrary  State  court  decision;  Anderson  v. 
Santa  Anna,  116  U.  S.  362,  29  L.  Ed.  635,  6  Sup.  Ct.  416,  determining 
municipality's  liability  on  bonds  according  to  State  law  as  construed  at 
time  of  their  issuance;  Perrine  v.  Thompson,  17  Blatchf.  19,  Fed.  Cas. 
10,997,  afl&rmed  in  Thompson  v.  Perrine,  106  U.  S.  593,  27  L.  Ed.  300,  2 
Sup.  Ct.  568,  denying  motion  for  new  trial,  based  on  change  in  State  court 's 
constructiod  of  the  law;  Talcott  v.  Pine  Grove,  1  Flipp.  129,  Fed.  Cas. 
13,735,  holding  valid  bond  issue  made  in  reliance  upon  State  laws  and 
prior  favorable  decisions;  Milner  v.  Pensacola,  2  Woods,  642,  Fed.  Cas. 
9619,  holding  repeal  of  city's  charter  could  not  cancel  its  obligation  on  its 
bonds;  McElvain  v.  Mudd,  44  Ala.  63,  4  Am.  Rep.  117,  holding  unconstitu- 
tional a  retrospective  law  avoiding  contracts  for  purchase  price  of  slaves; 
County  Commrs.  v.  King,  13  Fla.  464,  sustaining  law  authorizing  county 
bond  issue  to  aid  railroad;  Smith  v.  County  of  Clark,  54  Mo.  75,  applying 
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law  as  construed  when  county  bonds  issued,  holding  them  valid;  Williams 
v.  Duanesburgh,  66  N.  Y.  142,  holding  municipal  bonds  issued  in  aid  of 
railroad  protected  by  earlier  decisions  in  favor  of  their  validity;  Ex  parte 
Selma  etc.  R.  R.  Co.,  46  Ala.  730,  6  Am.  Bep.  730,  and  Commissioners-' 
Court  V.  Rather,  48  Ala.  445,  holding  bonds  issued  by  county  under  author- 
ity of  law  cannot  be  repudiated;  dissenting  opinion  in  State  v.  Garroutte, 
67  Mo.  469,  majority  holding  county  bonds  issued  in  iaid  of  a  railroad  void ; 
Union  Bank  etc.  v.  Commissioners,  116  N.  C.  362,  21  S.  E.  417,  holding 
municipality  estopped  from  denying  validity  of  bonds  issued  in  pursuance 
of  decree  to  which  it  was  party. 

Distinguished  in  Allen  v.  Allen,  95  Cal.  200,  16  L.  R.  A.  658,  30  Pac. 
216,  holding  later  decision  declaring  deeds  absolute  in  form  intended  as 
security  passed  legal  title  governed  prior  transaction;  Hibbits  v.  Jack,  97 
Ind.  577,  where  decision  construing  testamentary  clause,  upon  faith  of 
which  purchases  made,  overruled. 

Impairment    of    obligation    of    contracts    by    decisions.    Notes,   14 
Am.  Bep.  288 ;  4  Aim.  Gas.  94. 

Questions  of  State  law  as  to  which  State  court  decisions'  must  be  fol- 
lowed  in   actions   originating  in,   or  removed   to,   Federal   courts. 

Note,  40  L.  R.  A.  (N.  8.)  408. 

• 

Where  legislature  possessed  power  to  aathorize  county  bond  Issue,  it  conld 
by  retrospective  legislation  cure  defects  or  faults  existing  by  reason  of  irregu- 
larity in  execution  of  the  power. 

Approved  in  Hammond  v.  Clark,  136  Ga.  335,  38  L.  B.  A.  (N.  S.)  77,  71 
S.  E.  489,  holding  amendment  to  Constitution  ratifying  as  of  date  of  enact- 
ment statutes  declared  void  could  not  be  declared  void  on  ground  it  invaded 
province  of  judiciary ;  banf orth  v.  Oroton  Water  Co.,  Grale  Mills  v.  Same, 
178  Mass.  477,  86  Am.  St.  Bep.  495,  59  N.  E.  1034,  upholding  statute  pro- 
viding that  no  pending  petition  for  assessment  of  damages  for  taking  proi>- 
erty  by  eminent  domain  shall  be  dismissed  for  want  of  jurisdiction  merely 
because  no  application  had  been  made  for  assessment  by  county  commis- 
sioners; Wharton  v.  Greensboro,  149  N.  C.  63,  62  S.  E.  741,  holding  legis- 
lature could  legalise  bond  issue  of  corporation  made  without  power  existing 
at  time;  Central  Baptist  Church  v.  Manchester,  21  R.  I.  359,  43  Atl.  845, 
upholding  act  confirming  title  to  organized  body  which  prior  thereto  could 
not  hold  for  want  of  incorporation;  Whitlock  v.  Hawkins,  105  Va.  259,  53 
S.  E.  406,  upholding  act  of  1906,  confirming  assessments  made  in  compli- 
ance with  act  of  1903 ;  Beloit  v.  Morgan,  7  Wall.  624,  19  L.  Ed.  207,  where 
municipal  bond  issue  held  ratified  by  subsequent  legislative  act;  St.  Joseph 
Township  v.  Rogers,  16  Wall.  663,  665,  21  L.  Ed.  838,  holding  mistakes  and 
irregularities  in  issuing  bonds  obviated  by  subsequent  legislative  ratifica- 
tion ;  Thompson  v.  Perrine,  103  U.  S.  813,  815,  26  L.  Ed.  616,  holding  bonds 
validated  by  act  passed  for  that  purpose;  Otoe  County  v.  Baldwin,  111 
U.  S.  15,  28  L.  Ed.  SSS,  4  Sup.  Ct.  273,  where  bonds  irregularly  issued  in 
aid  of  railroad  rendered  valid  by  curative  act;  Granada  County  Super- 
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visors  V.  Brogden,  112  U.  S.  272,  28  L.  Ed.  708,  5  Sup.  Ct.  131,  holding  un- 
authorized municipal  subscription  to  stock  validated  by  ratification  act; 
Anderson  v.  Santa  Anna,  116  U.  S.  364,  29  L.  Ed.  636,  6  Sup.  Ct.  417,  where 
steps  taken  looking  to  issue  of  bonds  in  aid  of  railroad  ratified  and  bonds 
thereafter  issued  held  valid ;  Perrine  v.  Thompson,  17  Blatchf .  19,  Fed.  Cas. 
10,997,  holding  act  validating  irregular  bond  issue  constitutional ;  Northern 
Pac.  R.  R.  Co.  V.  Roberts,  42  Fed.  749,  sustaining  act  ratifying  donation 
of  lands  by  county  to  railroad;  Treadway  v.  Schnauber,  1  Dak.  Tcr.  271, 
46  N.  W.  476,  sustaining  congressional  ratification  of  contract  between 
county  and  railroad;  O'Brian  v.  County  Commrs.,  51  Md.  24,  holding  un- 
authorized contracts  of  commissioners  for  street  improvements  ratified  by 
legislature;  Schneck  v.  Jeffersonvillc,  152  Ind.  217,  52  N.  E.  216,  holding 
legislature  could  legalize  municipal  bonds,  if  vested  rights  had  not  inter- 
vened; SpauMing  v.  Nourse,  143  Mass.  493,  10  N.  E.  181,  where  legislature 
ratified  alteration  of  public  way  by  a  town ;  Cutler  v.  Board  of  Supervisors, 
56  Miss.  122,  sustaining  legislative  ratification  of  municipal  bond  issue  to 
aid  railroad;  Tn  re  Commissioners,  49  N.  J.  L.  497,  10  Atl.  368,  sustaining 
law  validating  taxes  and  assessments  by  county  commissioners;  People  v. 
Mitchell,  35  N.  Y.  552,  holding  constitutional,  an  act  to  cure  irregularities 
in  municipal  subscription  to  railroad;  Williams  v.  Duanesburgh,  66  N.  Y. 
137,  holding  legislature  could  validate  municipal  bond  issue  by  subsequent 
ratification;  Redd  v.  Supervisors,  31  Gratt.  712,  where  legislature  held  to 
have  power  to  validate  irregular  municipal  subscription  to  internal  im- 
provement; Supervisors  v.  Randolph,  89  Va.  622,  16  S.  E.  724,  sustaining 
legislature's  power  to  ratify  bond  issue;  Central  Baptist  Church  v.  Man- 
chester, 21  R.  I.  358,  43  Atl. ^845,  sustaining  act  validating  title  to  land; 
Lindsey  v.  Rottaken,  32  Ark.  623,  referring  incidentally  to  question  of 
ratification  without  deciding  it ;  Iowa  Railroad  Land  Co.  v.  Soper,  39  Iowa, 
120,  sustaining  retrospective  law  validating  tax  levy;  Commonwealth  v. 
Brown,  121  Mass. -79,  validating  irregulatly  drawn  grand  jury;  dissenting 
opinion  in  Griffin  Exr.  v.  Cunningham,  20  Gratt.  77,  majority  holding  cer- 
tain judgments  of  military  court  valid  and  binding  without  ratification. 

Distinguished  in  Forster  v.  Forster,  129  Mass.  566,  holding  unconstitu- 
tioQal  statute  purporting  to  validate  defective  tax  sales,  except  where  litiga- 
tion commenced  involving  their  validity ;  Sykes  v.  Mayor,  55  Miss.  144, 
holding  void  an  act  attempting  to  ratify  bonds  issued  contrary  to  Consti- 
tution; Griffin's  Executor  v.  Cunningham,  20  Gratt.  109,  110,  111,  holding 
<lecrees,  void  through  want  of  authority  in  those  rendering  them,  could  not 
be  ratified. 

Curative  acts.    Note,  37  Am.  Rep.  898. 

Validity  and  effect  of  statute  legalizing  defective  election.    Note,  Ann. 
Cas.  1914B,  461. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  B.  A.  .696. 
V— «6 
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Bonds  with  coupons,  payable  to  bearet,  are  negotiable  secnrltlea,  pass  by 
deliyery,  and  have  all  tbe  qualities  and  incidents  of  commercial  paper. 

Approved  in  Mt.  Sterling  Water  etc.  Co.  v.  First  Nat.  Bank,  147  Ky.  378, 
144  S.  W.  371,  holding  holder  of  coupons  separated  from  bonds  could 
recover  thereon,  though  not  owner  of  bonds;  Supervisors  v.  Schenck,  5 
Wall.  784,  18  L.  Ed.  660,  holding  certain  irregularly  issued  county  bonds 
valid  in  hands  of  bona  fide  holder  for  value;  Lexington  v.  Butler,  14  Wall. 
293,  20  L.  Ed.  812,  regarding  municipal  bonds  and  coupons  as  negotiable; 
Memphis  v.  Brown,  1  Flipp.  217,  Fed.  Cas.  9415,  holding  city  bonds  negoti- 
able ;  Halsey  v.  New  Providence,  3  Fed.  367,  holding  municipal  bonds  pass 
by  delivery  and  are  not  within  prohibition  against  Federal  jurisdiction  of 
assigned  contracts  where  assignor  could  not  sue  in  Federal  court;  Green- 
well  V.  Haydon,  78  Ky.  334,  89  Am.  Rep.  235,  holding  municipal  bonds  com- 
mercial paper  regulated  by  the  law-merchant;  Consolidated  Assn.  of  Plan- 
ters V.  Avegno,  28  La.  Ann.  552,  holding  innocent  purchaser  for  value 
acquired  title  to  stolen  bonds  payable  to  bearer;  Chesapeake  etc.  Canal  Co. 
V.  Blair,  45  Md.  110,  Arents  v.  Commonwealth,  18  Gratt.  766,  and  Sui)er- 
visors  V.  Randolph,  89  Va,  619,  16  S.  E.  724,  holding  certain  bonds  negoti- 
able; Cooke  V.  United  States,  12  Blatchf.  60,  Fed.  Cas.  3178,  discussing 
liability  of  United  States  to  pay  bonds  fraudulently  put  in  circulation;  dis- 
sehting  opinion  in  State  v.  Funding  Board,  28  La.  Ann.  267,  258,  majority- 
holding  certain  irregularly  issued  bonds  void;  Louisville  etc.  R.  R.  Co.  v. 
State,  8  Heisk.  788,  holding  bonds  not  subject  to  collateral  attack  for  mere 
irregularity  in  issuing;  dissenting  opinion  in  Arents  v.  Commonwealth,  18 
Gratt.  754,  majority  holding  coupons  stolen  after  maturity  cannot  be  held 
by  bona  fide  purchaser  against  the  rightful  owner. 

Distinguished  in  Ferry  v.  Merrimack,  18  Fed.  663,  where  bonds  made 
non-negotiable;  Brooke  v.  Struthers,  110  Mich.  572,  35  L.  B.  A.  541,  68 
N.  W.  275,  holding  note  secured  by  mortgage  rendered  non-negotiable  by 
provision  making  sum  payable  uncertain. 

Bonds  and  coupons  as  negotiable  instruments.    Note,  28  Am.  Rep.  16. 
N^otiability  of  municipal  bonds.    Note,  5  Ann.  Cas.  196. 

Detachable  coupons  are  negotiable  like  the  bonds,  and  owner  of  former 
can  sue  without  production  of  or  being  Interested  in  the  latter. 

Approved  in  Lexington  v.  B\^tler,  14  Wall.  293,  20  L.  Ed.  812,  regarding 
municipal  bonds  and  coupons  as  negotiable;  Clark  v.  Iowa  City,  20  Wall. 
.589,  22  L.  Ed.  429,  holding  detached  coupons  independent  negotiable  claims, 
passing  by  delivery,  unaffected  by  cancellation  or  payment  of  the  bonds; 
Walnut  V.  Wade,  103  U.  S.  696,  2fi  L.  Ed.  530,  sustaining  recovery  by  bona 
fide  holder  of  coupons;  Thompson  v.  Perrine,  106  U.  S.  593,  27  L.  Ed.  300, 
1  Sup.  Ct.  568,  holding  holder  of  coupons  not  an  assignee,  and  entitled  to 
sue  thereon  without  reference  to  any  previous  holder's  citizenship;  Miller 
V.  Beriin,  13  Blatchf.  250,  Fed  Cas.  9562,  holding  town  liable  to  bona  fide 
holder  of  detached  coupons  of  municipal  bonds;  Chicago  etc.  R.  R.  Co.  v. 
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Otoe  County,  1  Dill.  342,  Fed.  Cas.  2667,  holding  bonds  to  which  coupons 
saed  on  are  attached  need  not  be  set  out;  Kennard  v.  Cass  County,  3  Dill. 
148,  150,  Fed.  Cas.  7697,  holding  possession  of  interest  in  or  production  of 
bonds  unnecessary  in  suit  on  coupons;  County  Commrs.  v.  King,  13  Fla. 
466,  Trustees  of  Internal  Imp.  Fund  v.  Lewis,  34  Fla.  428,  43  Am.  St.  Rep. 
212,  26  L.  R.  A.  746,  16  South.  326,  Conner  v.  New  Orleans,  32  La.  Ann. 
1255,  Chesapeake  etc.  Canal  Co.  v.  Blair,  45  Md.  110,  McKim  v.  King,  58 
Md.  504,  42  Am.  Eep.  841,  Haven  v.  Grand  Junction  R.  R.  etc.  Co.,  109 
Mass.  96,  and  Mayor  etc.  of  Nashville  v.  First  Nat.  Bank,  1  Baxt.  404,  hold- 
ing coupons  are  negotiable  securities,  passing  by  delivery  requiring  no  in- 
terest in  bonds  to  collect  sums  due  thereon;  National  Exchcinge  Bank  v. 
Hartford  etc.  R.  R.  Co.,  8  R.  I.  380,  91  Am.  Dec.  238,  holding  suit  main- 
tainable on  coupons;  Hand  v.  Savannah  etc.  R.  R.  Co.,  17  S.  C.  255,  upon 
value  of  evidence  of  )»osses8ion  of  coux>ons  at  a  given  time  to  show  owner- 
ship of  bonds  then;  Arents  v.  Commonwealth,  18  Gratt.  772,  776,  holding 
certain  coupons  checks,  and  interest  recoverable  thereon  from  date  of  ma- 
turity; Supervisors  v.  Randolph,  89  Va.  619,  16  S.  E.  724,  holding  bona 
fide  purchaser  of  coupons  at  a  discount  entitled  to  payment;  dissenting 
opinion  in  Smith  v.  Sac  County,  11  Wall.  150,  20  L.  Ed.  105,  majority  hold- 
ing  certain  coupons  void  for  fraud. 

Distinguished  in  United  States  Mortgage  Co.  v.  Sperry,  26  Fed.  729,  hold- 
ing interest  coupons  to  mortgage  drawn  so  as  not  to  bind  mortgagor  per- 
sonally did  not  draw  interest  on  itself  r  McClelland  v.  Norfolk  Southern 
R.  R.  Co.,  110  N.  Y.  475,  6  Am.  St.  Rep.  401,  1  L.  R.  A.  801,  18  N.  E.  240, 
holding  negotiability  of  coupons  destroyed  by  conditions  making  time  of 
payment  uncertain. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  678,  680, 
681. 

Coupons.    Note,  64  Am.  Dec.  430,  4S2,  441,  442,  443. 

Miscellaneous.  Cited  in  Aurora  City  v.  West,  7  Wall.  105,  19  L.  Ed.  50, 
as  having  allowed  plaintiff  to  recover  interest  on  coupons  after  payment 
was  refused. 

8  WaU.  332-334,  18  L.  Ed.  42,  BfflNNESOTA  MININa  00.  ▼.  NATIONAIi  MIN- 
INO  CO. 

Doubtful  questions  affecting  land  titles  should  not  be  conBidered  open  when 
once  decided,  nor  should  litigants  be  encouraged  to  speculate  on  change  of  the 
law  when  court^s  personnel  is  changed. 

Approved  in  Sweet  v.  United  States,  228  Fed.  425,  holding  public  policy 
relating  to  subject  was  created  by  posiUve  statutes  relating  thereto,  and 
court  could  not  repeal  such  statutes  on  ground  they  were  contrary  to  public 
policy;  Victor  Talking  Mach.  Co.  v.  Sonora  Phonograph  Co.,  188  Fed.  331, 
holding  where  question  was  decided  under  proper  pleadings,  though  not 
essential  to  case,  and  af&rmed  by  Circuit  Court  of  Appeals,  it  was  binding 
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on  other  courts  of  same  circuit;  Kiiisey  v.  Union  Traction  Co.,  169  Ind. 
629,  81  N.  !5>-946,  applying  rule  in  liolding  operation  of  interurban  cars 
for  express  and  light  freight  on  city  streets  did  not  create  additional  servi- 
tude on  street ;  Mabardy  v.  JtfcHugh,  202  Mass.  152,  132  Am.  St.  Bep.  484, 
23  L.  R.  A.  (N.  S.)  487,  88  N.  E.  896,  refusing  to  disturb  former  rulings 
that  misrepresentation  as  to  area  while  pointing  out  true  boundaries  was 
not  fraudulent;  Lockhart  v.  Leeds,  12  N.  M.  164,  76  Pac.  314,  judgment 
against  plaintiff  on  bill  to  declare  mine  location  void  for  fraud  and  collu- 
sion by  defendants  and  violation  of  agreement  to  locate  claim  for  plain- 
tiff bars  suit  to  have  property  declared  to  be  held  in  trust;  McDougal  v. 
McKay,  43  Okl.  265,  142  Pac.  989,  upholding  rule  of  Pigeon  v.  Buck,  38 
Okl.  101,  131  Pac.  1083,  as  rule  of  property ;  Kolb  v.  Swann,  68  Md.  521, 
13  Atl.  380,  holding  decision  by  a  divided  court  binding;  dissenting  opinion 
in  State  v.  Aiken,  42  S.  C.  255,  26  L.  R.  A.  360,  20  S.  E.  234,  majority  over- 
ruling former  decision  against  constitutionality  of  dispensary  act ;  dissent- 
ing opinion  in  People  v.  Curtice,  50  Colo.  563,  ll7  Pac.  376,  majority  hold- 
ing decision  as  to  right  of  county  officers  to  hold  office  because  statute 
abolishing  same  was  void  was  not  res  adjudicata  as  to  rights  of  successors 
to  hold  office  under  new  election. 

Miscellaneous.  Cited  in  State  v.  Jennings,  47  Fla.  321,  35  South.  993; 
Territory  v.  Choctaw  etc.  Ry.  Co.,  20  Okl.  670,  95  Pac.  423. 

3  Wall.  334-347,  18  L.  Ed.  267,  BXJOK  v.  OOLBATH. 

Supreme  Court  baa  Jurisdiction  on  error  to  State  court  where  United  States 
marshal,  defendant  in  'suit  for  trespass,  set  up  attachment  issued  from  Federal 
court  as  defense,  and  highest  State  court  decided  against  validity  of  such 
authority. 

Approved  in  Etheridge  v.  Sperry,  139  U.  S.  267,  35  L.  Ed.  173,  11  Sup. 
Ct.  565,  following  rule;  Bock  v.  Perkins,  139  U.  S.  631,  35  L.  Ed.  315,  11 
Sup.  Ct.  678,  holding  marshal  entitled  to  have  case  removed  to  Federal 
court ;  l^f cNulta  v.  Lochricfee,  141  U.  S.  331,  35  L.  Ed.  799,  l2  Sup.  Ct.  13, 
where  receiver  of  Federal  court  claimed  immunity  from  suit  without  court's 
leave  and  State  coui-t  held  otherwise;  Ellis  v.  Norton,  4  Woods,  400,  16 
Fed.  6,  holding  action  of  trespass  against  marshal  removable  to  Federal 
court,  where  writ  from  Federal  court  pleaded  as  authority;  Central  Trust 
Co.  V.  East  Tennessee  etc.  Ry.  Co.,  59  Fed.  528,  Jewett  v.  Whitcomb,  69 
Fed.  417,  418,  sustaining  Federal  court  receiver's  right  to  remove  case  to 
Federal  court;  Gableman  v.  Peoria  etc.  Ry.  Co.,  82  Fed.  791,  where  Federal 
court  receiver  sued  for  injuries  caused  by  employee's  negligence;  Hard- 
wick  V.  Kean  95  Ky.  565,  26  S.  "W.  589,  holding  suit  against  Federal  court 
receiver  removable  to  Federal  court;  Texas  etc.  Ry.  Co.  v.  Cox,  145  U.  S. 
603,  36  L.  Ed.  832,  12  Sup.  Ct.  908,  sustaining  jurisdiction;  Stanley  v. 
Schwalby,  162  U.  S.  279,  40  L.  Ed.  968,  arguendo. 

Distinguished  in  Avefy  v.  Popper,  179  U.  S.  311,  45  L.  Ed.  205,  21  Sup. 
Ct.  96>  holding  mere  fact  that  plaintiff  in  error  was  purchaser  at  marshal's 
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execution  sale  does  not  entitle  him  to  writ  of  error  to  State  court  where 
sole  question  is  as  to  validity  of  chattel  mortgage  on  property  sold  under 
the  execution;  Telluride  Power  Co.  v.  Rio  Grande  etc.  Ry.,  175  U.  S.  643, 

44  L.  Ed«  307,  20  Sup.  Ct.  247,  holding  question  of  priority  of  possession 
of  water  right  and  of  'conformity  to  local  customs  is  not  Federal  question ; 
Sonnentheil  v.  Moerlein  Brewing  Co.,  172  U.  S.  4Q5,  43  L.  Ed.  493,  19  Sup. 
Ct.  234,  holding  suit  against  marshal  and  his  sureties  and  also  against  at- 
taching creditors,  for  whom  he  has  seized  goods,  is  not  one  in  which  judg- 
ment of  Circuit  Court  of  Appeals  is  final,  as  jurisdiction  does  not  depend 
entirely  on  citizenship;  Gahleman  v.  Peoria  etc.  Ry.  Co.,  101  Fed.  4,  41 
C.  C.  A.  160,  holding  action  in  State  c^urt  against  railroad  receiver  for  per- 
sonal injuries  not  removable  solely  on  ground  that  receiver  was  appointed 
by  Federal  court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
'  Court.    Note,  62  L.  B.  A.  524. 

Property  seized  by  court  officer  by  virtue  of  its  procesa  is  temporarily  in. 
court's  custody  and  control,  and  not  recoverable  by  resort  to  another  juris- 
diction. 

Approved  in  Hull  v.  Burr,  234  U.  S.  720,  58  L.  Ed.  1562,  34  Sup.  Ct.  892, 
stating  court  did  not  consider  whether  action  was  .ancillary  to  proceedings 
in  bankruptcy  when  complainants  had  not  set  up  that  ground  for  juris- 
diction ;  Put-in-Bay  Water-Works,  L.  &  R.  R.  Co.  v.  Ryan,  181  U.  S.  433, 

45  L.  Ed.  938,  21  Sup.  Ct.  718,  holding  State  replevin  suit,  affecting  only  ^ 
certain  articles  of  personalty  and  aiising  out  of  controversy  between  rail- 
road and  its  vice-president,  does  not  preclude  Federal  suit  by  company's 
creditors;  White  v.  Schloerb,  178  U.  S.  547,  44  L.  Ed.  1187,  20  Sup.  Ct. 
1009,  holding  goods  in  actual  possession  of  bankrupt  at  time  of  adjudica- 
tion and  at  time  of  reference  to  referee,  who  directs  them  to  be  locked  in 

a  store,  cannot  be  taken  upon  State  process;  Robinson  v.  Mutual  Reserve 
Life  Ins.  Co.,  162  Fed.  796,  holding  possession  by  receiver  of  Federal 
court  of  property  of  insolvent  corporation  not  divested  by  dissolution  of 
corporation  by  State  court;  New  Orleans  v.  Howard,  160  Fed.  398,  87 
C.  C.  A.  345,  holding  where  Federal  court  had  possession  of  property  to  be 
partitioned,  no  other  court  could  take  jurisdiction  of  suit  affecting  property ; 
In  re  Moody,  131  Fed.  529,  bankruptcy  court  may,  by  receiver,  take  prop- 
erty in  possession  of  adverse  claimant,  which  is  alleged  to  have  .been 
fraudulently  transferred,  and  may  determine  question  of  ownership ;  Knott 
v.  Evening  Post  Co.,  124  Fed.  355,  holding  where  in  action  by  stockholder 
in  State  court  only  relief  grantable  was  right  to  inspect  books,  Federal 
court  has  jurisdiction  of  subsequent  suit  by  creditor  in  which  receiver  is 
appointed  who  takes  possession  before  State  receiver;  Marden  v.  Starr, 
107  Fed.  201,  holding  Circuit  Court  has  original  jurisdiction  of  replevin 
suit  authorized  by  Indiana  statute  against  sheriff  holding  property  under 
wrongful  levy  where  requisite  citizenship  and  amount  in  controversy  are 
admitted;  In  re  Endl,  99  Fed.  916^  holding  where  constable  seizes  property 
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in  peaceable  possession  of  bankruptcy  trustee,  be  will  be  ordered  to  re- 
store it  forthwith  to  possession  of  trustee;  In  re  Schloerb,  97  Fed.  327, 
holding  property  in  possession  of  bankrupt  at  time  of  adjudication,  which 
he  lists  in  his  schedule,  cannot  be  taken  on  State  court  replevin;  Tobin  v. 
Central  Vermont  Ry.  Co.,  185  Mass.  341,  70  N.  E.  433,  where  railroad's 
assets  sold  by  Federal  receiver.  State  court  has  no  jurisdiction  of  action 
^or  personal  injuries  sustained  by  employee  of  receiver;  Druhe  Hardwood 
Lumber  Co.  v.  Fishbein,  101  Minn.  83,  11  Ann.  Oas.  300,  111  N.  W.  951, 
holding  replevin  did  not  lie  in  State  court  to  recover  possession  of  goods 
seized  by  officer  of  Federal  court;  Beekman  Lumber  Co.  v.  Acme  Har- 
vester Co.,  215  Mo.  237,  114  S.  W.  1092,  holding  in  garnishment  proceed- 
ings in  State  court,  where  defendant  pleaded  adjudication  in  bankruptcy, 
evidence  showed  bankruptcy  proceeding  abandoned;  State  v.  Re3niold8,  209 
Mo.  181,  128  Am.  St.  Rep.  468,  14  Ann.  Oas.  198,  15  L.  B.  A.  (N.  S.)  963, 
107  S.  W.  492,  holding  Circuit  Court  of  city  of  St.  Louis  could  not  acquire 
jurisdiction  of  suit  by  creditors  to  appoint  receiver  for  corporation  pend- 
ing appeal  from  order  of  Circuit  Court  of  county  refusing  to  vacate  ap- 
pointment of  receiver  by  that  court,  while  the  proi)erty  was  returned  to 
corporation  under  bond ;  French  v.  White,  78  Vt.  96,  2  L.  B.  A.  (N.  S.)  804, 
62  Atl.  36,  property  vesting  in  bankruptcy  trustee  is  not  subject  to  State 
attachment;  August  v.  Gilmer,  53' W.  Va.  68,  44  S.  E.  144,  holding  where 
suspending  bond  given  to  sheriff  by  claimant  of  property  levied  on  under 
fieri  facias,  purchaser  at  sheriff's  sale  under  such  process  acquires  no  title 
,  and  may  be  summarily  required  to  return  property  to  sheriff;  Covell  v. 
Heyman,  111  U.  S.  180,  181,  28  L.  Ed.  892,  4  Sup.  Ct.  357,  368,  holding 
court*s  possession  complete  defense  in  action  of  replevin ;  Rio  Grande  R.  R. 
Co.  V.  Gomila,  132  U.  S.  481,  482,  33  L.  Ed.  401,  10  Sup.  Ct.  156,  holding 
Circuit  Court's  right  to  apply  attached  property  to  judgment,  not  im- 
paired by  debtor's  death;  Domestic  etc.  Society  v.  Hinman,  2  McCrary, 
545,  13  Fed.  163,  Wilmer  v.  Atlantic  etc.  Ry.Co.,  2  Woods,  428^  Fed.  Cas. 
17,775,  Blake  v.  Alabama -etc.  R.  R.  Co.,  3  Fed.  Cas.  588,  Daly  v.  Sheriff,  1 
Woods,  179,  Fed.  Cas.  3553,  and  Townsend  v.  Leonard,  3  Dill.  371,  Fed.  Cas. 
14,117,  refusing  to  interfere  with  possession  by  State  court  which  first 
seized  property;  Ex  parte  Turner,  3  Woods,  608,  609,  Fed.  Cas.  14,246, 
where  Federal  court  by  its  officer  seized  and  retained  documents  for  evi- 
dence; Ruggles  V.  Simonton,  3  Biss.  329,  Fed.  Cas.  12,120,  refusing  to  en- 
join sale  of  property  in  possession  of  sheriff;  In  Matter  of  Clark,  4  Ben. 
98,  Fed.  Cas.  1798,  sustaining  State  Court's  jurisdiction  and  possession; 
Bradley  v.  Frost,  3  Dill.  459,  Fed.  Cas.  1780,  holding  sheriff  turning  over 
attached  property  without  notice  of  suit  in  bankruptcy,  not  liable;  In  re 
Vogel,  7  Blatchf.  20,  22,  Fed.  Cas.  16,982,  s.  c.  28  Fed.  Cas.  1243,  In  re 
Askew,  2  Fed.  Cas.  31,  Byrd  v.  Harrold,  4  Fed.  Cas.  950,  Phelps  v.  Sellick, 
19  Fed.  Cas.  465,  and  In  re  Litchfield,  13  Fed.  866,  holding  bankrupt's 
property  passes  into  assignee's  hands,  i.  e.,  into  court's  control,  instantly 
upon  assignee's  appointment;  Johnson  v.  Bishop,  Woolw.  328,  Fed.  Cas. 
7373,  holding  assig^nee  in  bankruptcy  could  not  maintain  action  for  prop* 
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erty  previously  attached  in  State  court;  Bruce  v.  Manchester  etc.  R.  R.  Co., 
19  Fed.  346,  holding  Federal  court  would  not  interfere  with  State  court 
receiver's  possession  of  raih-oad;  In  re  Steadman,  22  Fed.  Cas.  1159,  hold- 
ing bankrupt's  possession  is  possession  of  bankruptcy  court;  Senior  v. 
Pierce,  31  Fed.  627,  and  Melvin  v.  Robinson,  31  Fed.  635,  holding  State 
court  officer's  possession  of  property  seized  under  process  could  not  be 
disturbed  by  Federal  court;  Tefft  v.  Sternberg,  40  Fed.  7,  6  L.  R.  A.  226, 
where  court  respected  possession  and  jurisdiction  of  State  court;  The  E.  L. 
Cain,  45  Fed.  369,  Porter  v.  Davidson,  62  Fed.  627,  and  Southern  Bank  & 
T.  Co.  V.  Folsom,  75  Fed.  932,  21  C.  C.  A.  668,  holding  Federal  court  could 
not  get  possession  of  property  first  seized  under  State  court  process ;  Gates 
V.  Bucki,  53  Fed.  966,  4  C.  C.  A.  116,  reversing  order  enjoining  State  court ; 
Reinach  v.  Atlantic  etc.  R.  R.  Co.,  58  Fed.  44,  refusing  to  enjoin  State  court ; 
American  Assn.  v.  Hurst,  59  Fed.  4,  5,  7  C.  C.  A.  598,  holding  Federal 
court  could  not  enjoin  sale  of  land  in  State  court;  St.  Paul  etc.  Ry.  Co.  v. 
Drake,  72  Fed.  947,  948,  J9  C.  C.  A.  252,  holding  Federal  court's  possession 
could  not  be  interfered  with  in  suit  for  wrong^'ul  levy;  Kelly,  Maus  &  Co. 
y.  Sioux  National  Bank,  81  Fed.  4,  maintaining  State  court's  exclusive 
jurisdiction  to  pass  on  liens  on  property  in  its  custody;  Hale  v.  Bugg,  82 
Fed.  36,  refusing  to  enjoin  attaching  creditors  in  State  court;  Opelika  v. 
Daniel,  69  Ala.  216,  holding  State  court  could  not  interfere  with  Federal 
court's  process;  Ford  v.  Judsonia  Mercantile  Co.,  52  Ark.  429,  20  Am.  St. 
Bep.  198,  6  L.  B.  A.  715,  12  S.  W.  877,  holding  chancery  court  could  not 
order  delivery  by  sheriff  of  attached  property  to  its  receiver;  Keegan  v. 
King,  96  Fed.  759,  760,  holding  stranger  could  not  sue  trustee  of  bank- 
ruptcy court ;  Walker  v.  Taylor  Commission  Co.,  56  Ark.  2,  18  S.  W.  1056, 
directing  discharge  of  attachment  on  property  in  court  receiver's  posses- 
sion^ Parks  V.  Wilcox,  6  Colo.  491,  holding  assignee  under  State  law  could 
not  replevin  goods  attached  by  United  States  marshal;  Mollison  v.  Eaton, 
16  Minn.  430,  10  Am.  Bep.  151,  affirming  recovery  of  damages  from  United 
States  marshal  for  taking  property  from  sheriff's  possession;  Metzner  v. 
Graham,  57  Mo.  410,  holding  property  held  by  sheriff,  under  attachment, 
could  not  be  reseized  and  sold  b]i^him  on  special  execution  from  another 
court;  Fisher  v.  Lewis,  69  Mo.  630,  sustaining  sale,  under  execution,  on 
judgment  rendered  and  levy  made  prior  to  debtor's  bankruptcy;  State  v. 
Taylor,  3  Mo.  App.  357,  holding  sheriff  could  not  turn  over  to  asisignee  in 
bankruptcy  proceeds  of  execution  sale ;  Prugh  v.  Portsmouth  Savings  Bank, 
48  Neb.  417,  67  N.  W.  310,  refusing  to  interfere  with  Federal  court's  pro-^ 
cess;  Feusier  v.  Lammon,  6  Nev.  213,  holding  question  of  title  to  property 
in  United  States  marshal's  custody  cannot  be  tried  in  replevin  suit  in 
State  court ;  Chapin  v.  James,  11  R.  I.  89,  90,  91,  92,  23  Am.  Rep.  414,  416, 
417,  418,  refusing  to  interfere  by  injunction  with  sale  of  property  levied 
on  under  Federal  court's  judgment;  James  v.  Kennedy,  10  Heisk.  611, 
holding  marshal  having  seized  property,  attempted  levy  by  sheriff  ineffec- 
tual; Rogers  v.  Pitt,  96  Fed.  674,  arguendo;  Tua  v.  Carriere,  117  U.  S.  208, 
29  L.  Ed.  868,  6  Sup.  Ct.  569,  holding  surrender  of  firm's  property  under 
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Louisiana  insolvent  law  could  not  be  disregarded  in  collateral  proceeding; 
dissenting  opinion  in  Denny  v.  Bennet,  128  U.  S.  502,  32  L.  Ed.  496,  9 
Sup.  Ct.  139,  majority  affirming  State  court  judgment  in  action  of  trover 
against  marshal;  referred  to,  without  deciding  question,  in  Burnham  v. 
First  Nat.  Bank,  53  Fed.  165,  3  C.  C.  A.  486,  and  dissenting  opinion  in 
Heyman  v.  Covell,  4^  Mich.  336,  6  N.  W.  848,  (reversed^in  Covell  v.  Hey- 
man,  111  U.  S.  180,  28  L.  Ed.  392,  4  Sup.  Ct.  357),  majority  holding  re- 
plevin lies  to  recover  seized  property  from  marshal;  Ahlhauser  v.  Butler, 
50  Fed.  708,  Wadley  v.  Blount,  65  Fed.  674,  Malcomson  jy.  Wappoo  Mills, 
85  Fed.  910,  Powcra  v.  Blue  Grass  etc.  Loan  Assn.,  86  Fed.  707,  Gay  v. 
Brierficld  etc.  Iron  Co.,  94  Ala.  311,  33  Am.  St.  Bep.  129,  16  L.  B.  A.  567, 
11  South.  356,  and  Seaton  v.  Hi^ns,  50  Iowa,  306,  all  arguendo. 

Distinguished  in  Trust  Co.  v.  Norfolk  &  S.  Ry.  Co.,  183  Fed.  806,  hold- 
ing where  foreclosure  in  Federal  court  had  terminated  and  receiver  had 
been  discharged.  State  courts  could  deal  with  property  in  hands  of  pur- 
chaser according  to  rights  of  parties,  though  it  required  possession  by 
court;  Kern  v.  Huidekoper,  103  U.  S.  491,  26  L. 'Ed.  356,  holding,  where 
prerequisites  for  removal  performed,  case  and  res  both  go  to  Federal 
court;  Moran  v.  Sturges,  154  U.  S.  280,  281,  38  L.  Ed.  989,  14  Sup.  Ct. 
1026,  1027,  The  Sailor  Prince,  1  Ben.  237,  Fed.  Cas.  12,218,  and  The  Caro- 
line, 1  Low.  173,  Fed.  Cas.  2419,  all  holding  prior  jurisdiction  of  State 
court  cannot  prevent  seizure  of  vessels  by  admiralty  court;  Walker  v. 
Flint,  2  McCrary,  343,  7  Fed.  436,  where  attempt. made  by  attornment  to 
trespassing  officer  to  oust  Federal  court's  jurisdiction;  The  Jas.  W.  French, 
6  Hughes,  434,  13  Fed.  920,  where  officer's  possession  was  unlawful. 

Denied  in  Heyman  v.  Covell,  44  Mich.  334,  38  Am.  Bep.  274,  6  N.  W.  847 
(reversed  in  Covell  v.  Heyman,  111  U.  S.  180,  28  L.  Ed.  392,  4  Sup.  Ct. 
357),  where  wrongfully  seized  goods  held  repleviable  from  marshal. 

Upon  conclusion  of  litigation  In  which  seizure  was  made,  on  discharge  of 
officer's  or  court's  possession,  other  courts  having  Jurisdiction  are  at  liberty 
to  deal  with  property  according  to  rights  of  parties  before  them. 

Approved  in  Avery  v.  Popper,  179  U.^.  312,  45  L.  Ed.  206.  21  Sup.  Ct. 
96,  holding  fact  that  plaintiff  in  error  was  purchaser  at  execution  sale  does 
not  entitle  him  to  writ  of  error  to  State  court  where  sole  question  is  as  to 
validity  of  chattel  mortgage  on  property  sold  under  the  execution;  An- 
drews V.  Smith,  19  Blatchf.  103,  5  Fed.  836,  sustaining  Federal  court's 
jurisdiction  after  State  court  receivership  ended;  Liggett  v.  Glenn,  51 
Fed.  391,  2  C.  C.  A.  286,  where  property  had  passed  from  State  court's 
possession;  In  re  Hall  &  Stilson  Co.,  73  Fed.  529,  530,  holding  attached 
real  estate  neither  in  actual  nor  constructive  custody  of  State  court,  and 
subject  to  seizure  by  Federal  court ;  Hill  v.  Corcoran,  15  Colo.  274,  277,  25 
Pac.  172,  173,  holding  goods  under  attachment  in  Federal  court  may  be  re- 
plevied with  such  court's  consent  by  suit  in  State  court;  McPike  v.  Wells, 
54  Miss.  147,  156,  where  nonresident  lienor's  administrator  enforced  liea 
in  State  court  after  sale  of  property  by  order  of  Federal  court;  Moran  v. 
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Sturges,  164  U.  S.  276,  279,  88  L.  Ed.  987,  989,  14  Sup.  Ct.  1026,  1026, 
arguendo. 

Pending  litigation  in  Federal  court  in  wlilch  goods  attacbed,  9M  sale  and 
delivery  of  attached  goods  and  satisfaction  of  execution  were  involved,  State 
court  could  Btmultaneoualy  determine  suit  against  marshal  for  wrongful  levy, 
but  without  interfering  with  Federal  court's  possession. 

Approved  in  Herman  v.  Smith,  171  Fed.  741,  holding  action  maintainable 
in  State  court  against  oflSeers  of  bankruptcy  court  for  damages  caused  by 
wrongful  acts  of  officers  beyond  tlieir  authority;  Phelps  v.  Mutual  Reserve 
etc.  Assn.,  112  Fed.  467,  61  L.  B.  A.  717,  50  C.  C.  A.  339,  holding  Federal 
court  cannot  enjoin  receiver  appointed  by  State  court  of  concurrent  juris- 
diction where  no  priority  of  jurisdiction  is  claimed  merely  on  ground  that 
State  court  had  no  jurisdiction  to  appoint ;  Ogden  City  v.  Weaver,  108  Fed. 
668,  47  C.  C.  A.  486,  holding  State  equity  suit  to  determine  validity  of  / 

contract  and  rights  of  parties  thereunder  does  not  deprive  Federal  court 
of  jurisdiction  over  suit  to  recover  sum  due  under  such  contract;  Leathe 
V.  Thomas,  97  Fed.  139,  38  C.  C.  A.  76,  holding  Federal  court  cannot  enjoin 
sheriff  from  proceeding  with  collection  of  execution ;  Divine  v.  Unaka  Nat. 
Bank,  126  Tenn.  109,  89  L.  B.  A.  (N.  8.)  686,  140  S.  W.  760,  holding  State 
court  had  probate  jurisdiction  over  estate  of  soldier  dying  in  national 
soldiers'  home  located  on  land  ceded  to  United  States;  McKee  v.  Rains, 
10  Wall.  26,  19  L.  Ed.  861,  holding  marshal  not  entitled  to  remove  such 
suit  into  Federal  court;  Watson  v.  Jones,  13  Wall.  719,  20  L.  Ed.  672, 
maintaining  attaching  court's  right  to  control  property  in  its  custody; 
Sharpe  v.  Doyle,  102  U.  S.  689,*  26  L.  Ed.  278,  holding  title  to  attached 
property  open  to  inquiry  in  such  suit;  Rumsey  v.  Town,  20  Fed.  663,  hold- 
ing court  other  than  that  wherein  insolvency  proceedings  had  could  settle 
rights  of  parties  interested  in  estate ;  Powers  v.  Blue  Grass  etc.  Loan  Assn., 
86  Fed.  708,  holding  State  court  suit  by  assignee  to  construe  assignment  no 
obstacle  to  Federal  court  suit  to  set  it  aside;  Hubinger  v.  Central  Trust 
Co.,  94  Fed.  791,  36  C.  C.  A.  494,  sustaining  jurisdiction  of  suit  for  dam- 
ages for  waste,  notwithstanding  pendency  of  foreclosure  suit  in  State 
court ;  dissenting  opinion  in  Watson  v.  Jones,  13  Wall.  737,  20  L.  Ed.  679, 
majority  holding  orders  of  State  court  respecting  property  in  its  custody 
entitled  to  immunity  from  interference  by  Circuit  Co^rt;  Byers  v.  Mc- 
Auley,  149  U.  S.  618^  37  L.  Ed.  872,  13  Sup.  Ct.  910,  holding  suit  maintain- 
able in  Federal  court  by  foreij^n  debtor  against  administrator,  but  without 
interfering  with  probate  court's  possession  of  property;  Riggs  v.  Johnson 
County,  6  Wall.  196,  18  L.  Ed.  776,  The  Normandie,  40  Fed.  591,  and  Kellogg 
V.  Russell,  11  Blatchf.  523,  Fed.  Cas.  7666,  all  arguendo. 

Denied  in  Heyman  v.  Covell,  44  ^lich.  334,  88  Am.  Rep.  274,  6  N.  W.  847 
(reversed  in  Covell  v.  Heyman,  111  U.  S.  180,  28  L.  Ed.  392,  4  Sup.  Ct. 
367),  as  to  want  of  power  to  interfere  with  marshal's  possession. 

Distinguished  in  Frank  v.  Leopold  &  Feron  Co.,  169  Fed.  924,  925,  hold- 
ing action  in  State  court  to  enjoin  marshal  from  proceeding  under  attach- 
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ment  in  Federal  court  arose  under  laws  of  United  States  and  was  remov- 
able to  Federal  court. 

Process  of  court  having  jurisdiction  commanding  seisure  of  specifically 
designated  property  is  complete  protection  to  seizing  officer  who  keeps  strictly 
witUn  mandatory  clause  thereof. 

Approved  in  Anderson  v.  Elliott,  101  Fed.  615,  41  C.  C.  A.  521,  holding 
marshal  cannot  be  arrested  by  State  autliorities  for  acta  done  pursuant  to 
commands  of  Federal  writ;  State  ex  rel.  v.  King,  30  Ind.  App.  395,  66  N.  E. 
87,  holding  that  there  is  no  recovery  against  sheriff  selling  property  under 
foreclosure  against  husband  and  wife,  where  wife  prior  to  foreclosure  sale ' 
brought  suit  to  review  judgment  and  her  petition  was  granted  after  sale; 
Conner  v.  Long,  104  U.  S.  234,  235,  26  L.  Ed.  726,  holding  sheriff  not  liable 
for  wrongful  conversion  of  attached  property  where  debtor  shortly  after- 
ward adjudicated  bankrupt;  Stutsman  County  v.  Wallace,  142  U.  S.  311, 
35  L.  Ed.  1025,  12  Sup.  Ct.  232,  holding  warrant  protected  county  officer 
selling  property  for  taxes  designated  by  warrant;  United  States  v.  Dantz- 
ler,  3  Woods,  721,  Fed.  Cas.  14,917,  where  seizure  made  under  writ  of  re- 
plevin out  of  State  court;  Hayden  v.  Johnson,  59  Qa.  108,  holding  officer 
protected  by  execution  on  special  judgment  against  particular  lot  for  pur- 
chase money;  Chipstead  v.  Porter,  63  Ga.  222,  holding  constable  not  liable 
for  execution  of  possessory  warrant  against  specific  property;  Jefferson 
V.  Hartley,  81  Ga.  718,  9  S.  E.  175,  holding  writ  of  possession  complete 
protection  to  officer  for  removing  person  mentioned  therein,  but  no  others ; 
Thompson  v.  State,  3  Ind.  App.  377,  28  N.  E.  998,  where  sheriff  sold  specific 
property  described  in  order  of  sale;  Philips  v.  Spotts,  14  Neb.  142,  15 
N.  W.  334,  where  writ  describing  and  directing  seizure  of  designated  goods 
constituted  good  defense  for  officer;  Harris  v.  Glenn,  56  €ki.  97,  arguendo. 

Distinguished  in  Mercantile  Trust  etc.  Co.  v.  Roanoke  etc.  Ry.,  109  Fed. 
9,  upholding  priority  of  Federal  jurisdiction  in  suit  to  foreclose  railroad 
mortgage,  in  which  mining  company  intervenes,  over  suit  for  trespass  by 
mining  company  where  same  rights  were  involved. 

Right  to  resist  officer  levying  on  property  not  subject  to  his  writ. 
Note,  75  Am.  Dec.  177. 

Process  directing  seizure  of  sui&cient  property  of  a  party  to  satisfy  de- 
mand against  him  requires  exercise  of  officer's  judgment  and  discretion,  for 
erroneous  exercise  of  which  he  is  legally  responsible  to  any  person  prejudiced 
thereby,  and  court  is  in  no  manner  responsihle  therefor. 

Approved  in  McKnight  v.  United  States,  130  Fed.  666,  65  C.  C.  A.  37, 
sheriff  liable  for  levying  attachment  against  man  on  Indian  wife's  cattle 
on  reservation  which  bore  her  own  and  Indian  Department 's  brands,  tliough 
running  with  husband's  cattle;  In  re  Ed.  W.  Wright  Lumber  Co.,  114  Fed. 
1011,  holding  bankruptcy  court  will  enjoin  action  against  trustee  where  it 
is  clear  that  taking  by  him  of  bankrupt's  property  from  plaintiff  was  not 
wrongful^  and  continuance  of  action  will  embarrass  administration;  Orr 
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&  Lindsley  Shoe  Co.  v.  Frankenthal,  4  Ind.  Ter.  375,  69  S.  W.  908,  holding 
officer  receiving  before  levy  notice  of  transfer  of  goods  was  liable  to  trans- 
feree for  levy  thereon;  Sanders  v.  Cline,  22  Okl.  170,  101  Pac.  273,  hold- 
ing officer  liable  for  eviction  under  writ  containing  no  description  of  prop- 
erty; Leroux  v.  Hudson,  109  U.  S.  476,  477,  27  L.  Ed.  1003,  3  Sup.  Ct.  313, 
314,  directing  dismissal  of  bill  to  enjoin  suit  for  wrongful  levy;  Lammon 
V.  Feusier,  111  U.  S.  19,  20,  28  L.  Ed.  337,  4  Sup.  Ct.  286,  287,  sustaining 
right  to  sue  marshal's  sureties  for  wrongful  levy;  North  v.  Peters,  138 
U.  S.  284,  34  L.  Ed.  940, 11  Sup.  Ct.  349,  affirming  judgment  against  sheriff 
for  attaching  third  person's  property;  Maddux  v.  Usher,  2  Hask.  269,  Fed. 
Cas.  8936,  where  vendor  replevied  from  marshal  goods  attached  as  property 
of  supposed  purchaser;  In  re  Andersoii^  94  Fed.  496,  discussing  degree  of 
protection  to  which  officer  entitled;  Meadow  v.  Wise,  41  Ark.  291,  sus- 
taining action  against  officer  for  wrongful  levy;  Norwalk  v.  Ireland,  68 
Conn.  8,  35  Atl.  806,  holding  x>erson  injured  by  wrongful  levy  could  sue 
on  officer 's -bond ;  Sperry  v.  Ethridge,  70  Iowa,  30,  30  N.  W.  6,  where 
officer  liable  for  attaching  wrong  man's  property;  Edwards  v.  White  etc. 
Transit  Co.,  104  Mass.  163,  6  Am.  Eep.  215,  sustaining  action  against  car- 
rier for  breach  of  contract  to  deliver  goods  wrongfully  attached;  Cooley 
y.  Cook,  125  Mass.  409,  holding  sheriff  liable^Jo  assignee  in  bankruptcy  for 
value  of  attached  goods  of  bankrupt ;  Weber  v.  Henry,  16  Mich.  403,  where 
recovery  had  against  mairshal  who  levied  oii  wrong  man's  goods;  Heyman 
V.  Covell,  36  Mich.  159  (reversed  in  Covell  v.  Heyman,  111  U.  S.  180,  28 
L.  Ed.  392,  4  Sup.  Ct.  357),  where  wrongfully  seized  property  replevied  from 
United  States  marshal;  Carew  v.  Matthews,  41  Mich.  580,  2  N.  W.  832, 
holding  property  wrongfully  taken  by  marshal  could  be  replevied  in  jus- 
tice's  court;  State  v.  Hope,  88  Mo.  435,  where  sheriff  sued  on  bond  for 
seizing  wrong  man's  property  under  attachment;  American  Assn.  v.  Hurst, 
59  Fed.  5,  7  C.  C.  A.  598,  St.  Paul  etc.  Ry.  Co.  v.  Drake,  72  Fed.  947,  948, 
19  C.  C.  A.  252,  and  Kirk  v.  United  States,  124  Fed.  341,  all  arguendo. 

Where  Jurisdiction  is  concurrent,  court  first  obtaining  jurisdiction  has  ex- 
clusive right  to  decide  matters  in  issue* 

Approved  in  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  54,  52 
L.  Ed.  386,  28  Sup.  Ct.  182,  holding  where  Federal  court  had  jurisdiction 
of  suit  in  which  railroad  was  sold  on  foreclosure,  it  had  exclusive  juris- 
diction after  delivery  of  property  to  purchaser  to  determine  question  of 
extent  of  liens  on  property  which  was  reserved  by  decree;  Jackson  v. 
Parkersburg  etc.  Ry.  Co.,  233  Fed.  789,  holding  Federal  court  having  ap- 
pointed receiver  for  railroad  could  enjoin  proceedings  against  it  in  State 
court;  Sharp  v.  Bonham,  213  Fed.  666,  holding  Federal  court  had  juris- 
diction to  end  of  class  suit  to  determine  right  to  church  property,  not- 
withstanding decree  in  State  court  in  suit  commenced  later;  Stirling  v. 
Seattle  B.  &  S.  Ry.  Co.,  198  Fed.  920,  holding  jurisdiction  of  State  court 
acquired  in  stockholder's  suit  against  corporation  was  exclusive,  and  dis- 
missing later  action  of  same  character;  Peoples  Gaslight  &  Coke  Co.  v. 
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Chicago,  192  Fed.  404,  holding  suit  hy  city  in  State  court  to  enforce  ordi- 
nance fixing  price  of  gas  barred  suit  by  gas  company  in  Federal  court  to 
restrain  enforcement  of  ordinance  on  ground  that  it  took  property  without 
due  process;  Union  Pac.  R.  Co.  v.  Flynn,  180  Fed.  569,  dismissing  bill  to 
restrain  enforcement  of  tax  bill  on  property  on  ground  suit  pending  in 
State  court  gave  it  exclusive  jurisdiction;  South  Penn  Oil  Co.  v.  Miller, 
176  Fed.  738,  99  C.  C.  A.  305,  holding  suit  in  State  court  to  determine 
rights  to  oil  lands  under  conflicting  leases  barred  similar  suit  in  Federal 
court;  Newton  v.  Gage,  155  Fed.  603,  holding  court  could  not  entertain 
cross-bill  by  intervener,  whose  presence  in  original  bill  would  have  de- 
feated jurisdiction;  Evans  v.  Qorman,  115  Fed.  402,  holding  Federal  court 
cannot  enjoin  sale  of  estate  landS  ordered  by  Arkansas  probate  court  to 
pay  judgments  against  estate,  even  though  injunction  is  merely  ancillary 
to  suit  to  set  aside  such  judgments ;  Dady  v.  Georgia  etc*  Ry.  Co.,  112  Fed. 
841,  holding  where  railroad  system  composed  of  several  companies  with 
continuous  lines  in  several  States  is  sued  by  same  stockholder,  or  his 
privies,  in  different  Federal  judicial  districts,  controversy  will  be  disposed 
of  in  first  district  having  jurisdiction ;  Phelps  v.  Mutual  Reserve  etc.  Assn., 
112  Fed.  465,  469,  61  h,  R.  A.  717,  50  C.  C.  A.  339,  holding  Federal  court 
cannot  enjoin  receiver  appointed  by  State  court  of  concurrent  jurisdiction 
where  no  priority  of  jurisdiction  is  claimed,  merely  on  ground  that  State 
court  had  no  power  to  appoint;* Colston  v.  Southern  etc.  Loan  Assn.,  99 
Fed.  310,  refusing  to  entertain  suit  by  stockholders  for  appointment  of- 
corporation  receiver  while  State  suit  for  same  ^iirpose  is  pending,  though 
State  court  on  preliminary  application  refused  to  appoint  receiver;  Troll 
V.  St.  Louis,  257  Mo.  711,  168  S.  W.  192,  holding  jurisdiction  of  partner- 
ship estate  could  not  be  transferred  from  probate  court  to  Circuit  Court 
by  voluntary  assignment  for  creditors  by  surviving  partner;  Mishawaka 
Mfg.  Co.  V.  Powell,  98  Mo.  App.  538,  539,  540,  72  S.  W.  725,  holding  State 
replevin  does  not  lie  when  property  is  in  possession  of  bankruptcy  trustee; 
State  V.  McClure,  17  N.  M.  711,  Ann.  Oaa.  1915B,  1110,  47  L.  R.  A.  (N.  S.) ' 
744,  133  Pac.  1068,  holding  decree  of  District  Court  foreclosing  mortgage 
against  corporation,  rendered  in  .suit  pending  insolvency  proceedings  in 
another  district,  did  not  affect  jurisdiction  of  such  latter  court;  Bowen  v. 
Ledbetter,  32  Okl.  520,  122  Pac.  134,  holding  pendency  before  commissioner 
of  Five  Civilized  Tribes  of  contest  as  to  allotted  lands  prevented  State 
courts  from  acquiring  jurisdiction  of  such  controversy;  dissenting  opinion 
in  Coffin  v.  Harris,  141  N.  C.  715,  6  L.  R.  A.  (N.  S.)  624,  54  S.  E.  440, 
majority  holding  where  property  was  attached  in  Federal  court  action 
against  nonresidents,  St&te  court  could  not  entertain  suit  against  residents 
to  restrain  waste;  New  Orleans  v.  Steamship  Co.,  20  Wall.  393,  22  L.  Ed. 
857,  holding  ultra  vires  action  of  State  court  enjoining  parties  to  suit  re- 
specting same  subject  matter  in  Federal  court;  People's  Bank  v.  Calhoun, 
102  U.  S.  262,  26  L.  Ed.  102,  sustaining  Federal  court's  exclusive  right  to 
decide  conflicting  liens  on  railroad  in  its  receiver's  hands;  Harkrader  v. 
Wadley,  172  U.  S.  164,  43  L.  Ed.  404, 19  Sup.  Ct.  125,  holding  that  Circuit 
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Court  having  jurisdiction  over  person  and  property  cannot  restrain  crim- 
inal proceeding  in  State  court;  Judd  v.  Bankers'  etc.  Tel.  Co.,  24  Blatchf. 
422,  31  Fed.  183,  refusing  to  interfere  with  State  court;  Brooks  v.  Mem- 
phis, 4  Fed.  Cas.  286,  sustaining  court's  power  to  control  its  own  process; 
In  re  Sabin,  21  Fed.  Cas.  123,  holding  District  Court  had  jurisdictiofk  of 
controversy  for  fund  in  assignee  in  bankruptcy's  hands;  United  States  v. 
Wells,  28  Fed.  Cas.  524,  holding  jurisdiction  to  punish  act,  illegal  by  both 
State  and  Federal  court,  belongs  to  court  first  getting  possession  of  de- 
fendant; Owens  V.  Ohio  etc,  R.  R.  Co.,  20  Fed.  13,  holding  jurisdiction 
attached  upon  service  of  process  and  not  defeated  by  subsequent  seizure 
of  subject  matter  by  State  court ;  Hines  v.  Rawson,  40  Ga.  361,  2  Am.  Bep. 
684,  holding  party  enjoined  from  obtaini/ig  judgment  punishable  for  con- 
tempt for  doing  so  on  subsequent  suit  in  Federal  court;  Ex  parte  Holman, 
28  Iowa,  106,  4  AjkL  Bep.  169,.  denying  right  of  State  court  to  interfere 
with  Federal  court's  process ;  Craig  v.  Hoge,  95  Va.  280,  28  S.  E.  319,  hold- 
ing jurisdiction  determined  by  date  of  service  of  process  in  case  of  con- 
flict ;  'dissenting  opinion  in  Riggs  v.  Johnson  County,  6  Wall.  205,  18  L.  Ed. 
779,  majority  sustaining  award  of  mandamus  to  compel  act  which  State 
court  had  enjoined;  Central  etc.  Bank  v.  Stevens,  169  U.  S.  461,  42  L.  Ed. 
817,  18  Sup.  Ct.  413,  Howlett  v.  Central  etc.  Land  Co.,  56  Fed.  162,  both 
arguendo. 

Distinguished  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S.  447,  60  L.  Ed. 
1096,  36  Sup.  Ct.  637,  holding  rule  not  applicable  where  earlier  suit  was 
private  effort  to  restrain  encroachments  on  plaintiff's  individual  rights  and 
later  suit  a  quasi-public  proceeding  by  public  agency,  to  determine  rights 
of  all  parties  in  interest;  Kansas  City  Gas  Co.  v.  Kansas^City,  198  Fed. 
528,  529,  holding  pendency  in  Federal  court  of  suit  by  gas  company  to 
enjoin  enforcement  of  alleged  void  ordinance  relating  to  pressure  in  gas- 
mains  did  not  bar  action  by  city  in  State  court  for  accounting  under  terms 
of  franchise  on  ground  that  rates  charged  were  excessive  because  of  insuffi- 
cient pressure  maintained;  Nelson  v.  Camp,  191  Fed.  716,  112  C.  C.  A.  302, 
holding  cause  of  action  in  State  court  was  distinct  from  that  in  Federal 
court,  and  refusing  to  enjoin  its  prosecution;  Coffin  v.  Harris,  141  N.  C. 
710,  6  L.  R.  A.  (N.  S.)  624,  54  S.  E.  438,  holding  where  property  was  at- 
tached in  Federal  court  action  against  nonresidents,  State  court  could  not 
entertain  suit  against  residents  to  prevent  waste;  Sutherland  v.  Lake  Su- 
perior Ship  Canal  etc.  Co.,  23  Fed.  Cas.  464,  holding  Circuit  Court  could 
order  various  matters  pending  in  District  Court  adjudicated  in  new  suit. 

Right  to  control  action  as  between  two  courts  of  concurrent  jurisdic- 
tion.   Note,  1  Ann.  Gas,  409. 

Conflicts  of  jurisdiction.    Note,  29  Am.  St.  Bep.  811,  817. 

Bule  that  court  first  obtaining  Jurisdiction,  where  concurrent,  will  not  per- 
mit another  court  to  withdraw  from  It  decision  of  issaes  Involved,  is  confined 
to  parties  before  the  court  or  who  might  be. 
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Approved  in  Guaranty  Trust  Co.  v.  North  Chicago  St.  R.  Co.,  130  Fed. 
807,  65  C.  C.  A.  65,  pendency  in  Federal  court  of  creditor's  suit  against 
street  railway  for  which  receiver  appointed,  but  whose  road  is  operated 
under  lease  by  Federal  receiver  of  lessee  does  not  bar  State  to  enjoin  de- 
live^  of  new  lease;  United  States  ▼.  Eisenbeis,  112  Fed.  197,  50  C.  C.  A. 
179,  holding  priority  of  State  court  to  determine  title  to  land  does  not  oust 
Federal  court  of  jurisdiction  over  condemnation  proceedings  to  condemn 
same  for  govemmenf  purposes ;  Metropolitan  Trust  Co.  v.  Lake  Cities  etc. 
Ry.,  100  Fed.  900,  holding  Federal  court  in  suit  by  other  creditors  of  cor- 
poration, to  which  holders  of  certificates  of  receiver  are  made  parties,  may 
determine  priority  of  lien  as  bet^^een  parties  to  it;  Watson  v.  Jones,  13 
Wall.  715,  20  L.  Ed.  671,  enumerating  and  applying  restrictions  of  the 
rule ;  Moran  v.  Sturges,  154  U.  S.  275,  38  L.  Ed.  987, 14  Sup.  Ct.  1025,  hold- 
ing proceedings  for  winding  up  towboat  company  in  State  courts  could  not 
))revent  admiralty  court  seizing  vessels  to  satisfy  maritime^  liens ;  Brooks 
V.  Vermont  etc.  R.  R.  Co.,  14  Blatchf.  464,  465,  Fed.  Cas.  1964,  holding 
pending  foreclosure  suit  in  State  court  no  bar  to  suit  in  Federal  court 
where  parties  and  relief  sought  different;  Andrews  v.  Smith,  19  Blatchf. 
J.03,  5  Fed.  836,  holding  pending  proceedings  in  State  court,  not  in  posses- 
sion of  res,  no  bar  to  suit  in  Federal  court;  Hickox  v;  Elliott,  11  Sawy. 
643,  27  Fed.  843,  sustaining  jurisdiction,  though  suit  pending  in  State  court 
involved  closely  related  issues;  The  Ferry-Boat  Roslyn,  9  Ben.  133,  Fed. 
Cas.  12,068,  where  parties  different  in  Federal  court;  Putnam  v.  New 
Albany,  4  Bibs.  369,  Fed.  Cas.  11,481,  Hurst  v.  Everett,  21  Fed.  220,  Har- 
rison Wire  Co.  v.  Wheeler,  11  Fed.  207,  Logan  v.  Greenlaw,  12  Fed.  19, 
Merritt  v.  American  Steel-Barge  Co.,  79  Fed.  232,  233,  24  C.  C.  A.  530, 
and^owers  v.  Blue  Grass  etc.  Loan  Assn.,  86  Fed.  710,  sustaining  Federal 
court's  concurrent  jurisdiction  with  State  court;  Scott  v.  Seventy-Five 
Tons  of  Pig-iron,  23  Fed.  198,  199,  sustaining  admiralty  court's  jurisdic- 
tion to  seize  salved  property  and  award  salvage,  irrespective  of  State 
court's  action;  Carpenter  v.  Talbot,  33  Fed.  539,  where  different  relief 
sought  in  different  forums ;  Gay  v.  Brierfield  etc.  Iron  Co.,  94  Ala.  310,  314, 
38  Am.  St.  Rep.  128,  132,  16  L.  R.  A.  667,  669,  11  South.  356,  357,  sustain- 
ing concurrent  jurisdiction  of  State  and  Federal  courts ;  Bourland  v.  Nixon, 
27  Ark.  317,  holding  demurrer  properly  sustained  to  plea  of  pendency  of 
another  suit  containing  no  averment  of  identity  of  parties  and  subject 
matter;  Merrill  v.  New  England  etc.  Ins.  Co.,  103  Mass.  251,  4  Am.  Bep. 
553,  holding  suits  maintainable  both  in  Federal  and  State  courts,  though 
relating  to  same  subject  matter,  where  parties  different;  Boston  etc.  R.  R. 
Co.  V.  New  York  etc.  R.  R.  Co.,  12  R.  I.  223,  sustaining  jurisdiction,  where 
issues  were  similar  to  those  in  pending  suit  in  Federal  court,  parties'  in- 
terests being  different ;  Davis  v.  Morriss'  Exrs.,  76  Va.  27,  holding  suit  for 
breach  of  trust  no  obstacle  to  similar  suit  in  another  State  by  another 
beneficiary;  The  Jas.  W.  French,  5  Hughes,  434,  13  Fed.  920,  Gilman  v. 
Wheeloek,  10  Biss.  434,  7  Fed.  891,  Two  Hundred  and  Fifty  Tons  Salt,  5 
Fed.  219,  and  St.  Paul  etc.  Ry.  Co.  v.  Drake,  72  Fed.  947,  948,  19  C.  C.  A. 
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252,  all  arguendo;  Sharon  v.  Terry,  13  Sawy.  420,  1  L.  R.  A.  589,  36  Fed. 
360,  following  rule. 

PersoiiB  Interested  in  possession  of  property  In  oourt's  custody  may  become 
parties  to  protect  their  interests,  but  in  Federal  courts,  Irrespective  of  parties' 
residence,  only  in  cases  of  abuse  of  discretion  not  otherwise  remediable. 

Approved  in  Connor  v.  Tennessee  Cent.  Ry.,  109  Fed.  938,  54  L.  B.  A. 
1 687,  48  C.  C.  A.  730,  holding  purchaser  at  judicial  sale  may  intervene  in 
suit  to  enforce  lien  against  property;  Krippendorf  v.  Hyde,  110  U.  S.  283, 
28  L.  Ed.  148,  4  Sup.  Ct.  30,  sustaining  right  of  claimant  of  attached  prop- 
erty to  file  bill  to  regulate  proceedings  at  law;  Oumbel  v.  Pitkin,  124  U.  S. 
144,  81  L.  Ed.  378,  8  Sup.  Ct.  383,  x)ermitting  intervention  of  stranger  to 
proceedings  to  protect  his  rights;  Osborn  v.  Michigan  etc.  R.  R.  Co.,  2 
Flipp.  506,  Fed.  Cas.  10,594,  sustaining  jurisdiction  of  bill  to  impeach  and 
set  aside  former  decree;  Christmas  v.  Russell,  14  Wall.  82,  20  L.  Ed.  763, 
In  Matter  of  Davidson,  2  Ben.  508,  Fed.  Cas.  3598,  and  Opelika  v.  Daniel, 
59  Ala.  216,  all  arguendo. 

Mere  fact  that  writ  issued  from  Federal  court  did  not  draw  to  such*  court 
question  of  title  cannot  prevent  suit  against  marshal  in  State  court  for  levy- 
ing upon  property  not  liable,  belonging  to  one  against  whom  writ  did  not  run. 

•  Approved  in  Guaranty  Trust  Co.  v.  North  Chicago  St.  R.  Co.,  130  Fed. 
805,  806,  65  C.  C.  A.  65,  pendency  in  Federal  court  of  creditor's  suit  against 
street  railway  for  which  receiver  appointed,  but  wlibse  road  is  operated 
under  lease  by  Federal  receiver  of  lessee,  does  not  bar  State  suit  to  enjoin 
delivery  of  new  lease ;  Matthews  v.  Densmore,  109  U.  S.  218,  27  L.  Ed.  913, 
3  Sup.  Ct.  128,  where  marshfil  sued  in  State  court  for  wrongful  levy; 
Leroux  v.  Hudson,  109  U.  S.  476,  477,  27  L.  Ed.  1003,  3  Sup.  Ct.  313,  314, 
directing  dismissal  of  bill  to  enjoin  such  suit ;  Denny  v.  Bennett,  128  U.  S. 
499,  32  L.  Ed.  495,  9  Sup.  Ct.  138,  affirming  State  court's  judgment  in  action 
of  trover  against  marshal;  Dwight  v.  Central  etc.  R.  R.  Co.,  20  Blatchf. 
208,  9  Fed.  791,  holding  suit  maintainable  in  Federal  court  against  State 
court  receiver  in  possession  of  property ;  Evans  v.  Pack,  2  Flipp.  268,  269, 
Fed.  Cas.  4566,  vacating  restraining  order  to  prevent  suit  against  marshal; 
In  re  Marks,  16  Fed.  Cas.  764,  dissolving  injunction  preventing  such  suit; 
Rejall  V.  Greenhood,  60  Fed.  786,  holding  creditor's  bill  maintainable  in 
Federal  court,  notwithstanding  assignment  in  State  court ;  Porter  v.  David- 
son, 62  Fed.  628,  holding  action  for  wrongful  levy  under  State  court  process 
maintainable  in  Federal  court;  Doming  v.  Orient  Ins.  Co.,  78  Fed.  4,  hold- 
ing suit  maintainable  in'^Federal  court  by  insured's  assignee  against  com- 
pany for  insurance,  notwithstanding  creditor's  suit  therefor  in  State  court ; 
Central  Trust  Co.  v.  Granthum,  83  Fed.  544,  545,  27  C.  C.  A.  570,  refus- 
ing to  enjoin  enforcement  of  State  court  judgment  in  ejectment  for  land, 
including  roadbed  of  railroad  foreclosed  in  Federal  court;  Montgomery  v. 
McDermott,  87  Fed.  376,  holding  suit  maintainable  in  State  court  to  try 
title  to  property  attached  in  Federal  court;  Marsh  v.  Armstrong,  20  Minn. 
86,  18  Am.  Rep.  358,  holding  action  against  marshal  for  damages  for  seiz- 
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ing  property  of  stranger  to  bankrupt  proceeding  lies  in  Federal  eourt; 
Bennett  v.  Denny,  33  Minn.  534,  24yN.  W.  194,  where  action  for  conversion 
of  property  brought  against  marshal  by  assignee  under  State  insolvent 
law;  Philips  v.  Edelstein,  2  Tex.  App.  Civ.  395,  sustaining  State  court's 
jurisdiction  of  suit  against  United  States  marshal  on  his  bond;  Ahlhauser 
v.  Butler,  50  Fed.  708,  St.  Paul  etc.  Ry.  v.  Drake,  72  Fed.  947,  948,  19 
C.  C.  A.  252,  Industrial  etc.  Guaranty  Co.  v.  Electrical  Supply  Co.,  58  Fed. 
744^  7  C.  C.  A.  471,  dissenting  opinion  in  In  re  Gladys  Morgan,  117  Mo. 
260,  22  S.  W.  914,  Garibaldi  v.  Wright,  52  Ark.  418,  12  S.  W.  875,  Chapin 
V.  James,  11  R.  I.  91,  23  Am.  Rep.  416,  and' Merchants  v.  Memphis,  9  Baxt. 
82,  all  arguendo. 

Distinguished  in  In  re  Mertcns,  131  Fed.  515,  where  sale  of  goods  is 
rescinded  by  seller  for  fraud  after  buyer's  bankruptcy,  bankruptcy  court 
may  enjoin  claimant  from  suing  receiver  in  State  court  for  conversion  of 
proceeds;  In  re  Miller,  6  Biss.  34,  Fed.  Cas.  9551,  and  Main  v.  Glenn,  7 
Biss.  93,  94,  Fed.  Cas.  8973,  where  question  of  title  involved. 

4 

Miscellaneous.  Cited  to  point  that  party  intervening  in  a  court  of  equity 
cannot  prosecute  the  same  right  in  another  tribunal,  in  Steele  v.  Walker^ 
115  Ala.  493,  67  Am.  St.  Rep.  68,  21  South.  945. 

3  WaU.  347-377,  18  L.  Bd.  155,  McANDBEWB  ▼.  THATCHER. 

Voluntary  sacrifices  of  part  of  ship  or  cargo,  or  extraordinary  expenses* 
necessarily  and  advisedly  made  or  incurred.  In  course  of  voyage  for  common 
benefit,  under  circumstances  of  imminent  danger,  are  proper  subjects  of  gen- 
eral average. 

Approved  in  The  Jason,  162  Fed.  61,  and  The  Jason,  225  U.  S.  49,  56 
Ir.  Ed.  976,  32  Sup.  Ct.  560,  both  holding  sacrifices  and  extraordinary  ex- 
penditures made  for  common  benefit  and  safety  of  ship,  cargo  and  freight 
subsequent  to  negligent  stranding  were  subject  to  general  average  under 
agreement  in  bills  of  lading;  Star  of  Hope,  9  Wall.  228,  19  L.  Ed.  645,. 
defining  general  average  and  classifying  losses  which  give  rise  thereto; 
Fowler  v.  Rathbones,  12  Wall.  117,  20  L.  Ed.  284,  allowing  claim  for  gen- 
eral average,  where  ship  stranded  in  shoal  water,  for  common  benefit; 
Hobson  V.  Lord,  92  U.  S.  400,  405,  23  L.  Ed.  616,  618,  where  extraordinary 
expenses  incurred  for  common  benefit;  Sonsmith  v.  The  J.  P.  Donaldson,. 
21  Fed.  674,  holding  propeller  bound  to  contribute  toward  loss  occasioned 
by  cutting  loose  her  tow  to  save  herself;  The  Alcona,  9  Fed.  175,  holding 
presence  of  imminent  peril  necessary  for  general  average  contribution; 
McLoon  V.  Cununings,  73  Pa.  St.  104,  holding  cargo  transshipped  at  port 
of  disaster  and  forwarded  to  destination,  subject  to  general  average ;  Morse 
V.  Pomroy  Coal  Co.,  75  Fed.  429,  upon  question. -of  cargo's  liability  to  con- 
tribute to  sum  voluntarily  paid  salvors  by  ship  owners;  Wallace  v.  Thames 
etc.  Ins.  Co.,  22  Fed.  71,  and  Hugg  v.  Baltimore  etc.  Mining  Co.,  35  Md. 
424,  6  Aal  R^.  430,  both  arguendo. 
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What  constitutes  a  general  average  loss.    Note,  14  E.  R.  C.  883. 

Validity  of  contracts  in  business,  transaction  o£  which  is  misdemeanor. 
Note,  12  L.  R.  A.  (N.  8.)  578,  598,  620. 

lAbor  and  expenii^  in  getting  accidentally  stranded  vessel  afloat,  so  that 
she  completes  her  voyage  with  her  cargo,  are  proper  snbjects  of  general 
average,  except  expenses  for  veesers  repairs. 

Approved  in  The  Queen,  28  Fed.  761,  holding  only  repairs  necessary  for 
ship  to  proceed  are  subject  of  general  average;  Goodwillie  v.  McCarthy, 
45  111.  191,  sustaining  claim  for  general  average. 

Expenses  necessitated  by  putting  into  port  for  repairs  as  subject  of* 
general  average  contribution.    Note,  14  E.  R.  0.  399. 

Amount  paid  for  salvage  as  general  average  loss.    Note,  14  E.  R.  0. 
421. 

If  effect  of  unloading  cargo  is  to  make  stranded  vessel  fld^t,  and  the  whole 
adventure  is  saved  by  one  continued  unremitting  operation  under  master's 
directions,  the  case  is  one  for  general  average. 

Approved  in  The  Joseph  Farwell,  31  Fed.  845,  846,  holding  expenses  of 
disabled  vessel  chargeable  to  general  average,  though  cargo  unloaded,  while 
expectation  of  renewing  voyage  lasted.  \ 

Distinguished  in  The  L'Amerique,  35  Fed.  844,  846,  847,  where  unloading 
had  no  effect  on  ship's  condition,  and  saving  ship  was  a  distinct  operation. 

Master's  duty  is,  if  practicable,  to  relieve  stranded  ship  and  prosecute  voy- 
age; and  he  must  take  all  possible  care  of  cargo,  carrier  being  responsible  for 
any  loss  or  injury  thereto  which  could  have  been  prevented. 

Approved  in  Choate  v.  Crowninshield,  3  Cliff.  186,  Fed.  Cas.  2691,  upon 
obligations  of  common  carrier  in  transporting  goods. 

• 

No  goods,  or  interests,  are  liable  to  contribution  for  general  average  or 
expenses  incurred  after  they  ceased  to  be  at  risks,  since  no  benefit  resulted 
to  them  from  the  sacrifice. 
Approved  in  The  Roanoke,  50  Fed.  580,  arguendo. 

Where  master  saved  whole  adventure  by  one  continuous  series  of  measures, 
consignments  of  cargo  first  unladed  and  stored  are  not  relieved  from  contribu- 
tion toward  expenses  of  saving  remainder  thereof  and  ship. 

Approved  in  Reliance  Marine  Ins.  Co.  v.  New  York  etc.  Steamship  Co., 
70  Fed.  267,  77  Fed.  320,  23  C.  C.  A.  183,  holding  part  of  cargo  first  un- 
laded bound  to  contribute  where  master's  efforts  were  continuous;  The 
St.  Paul,  86  Fed.  344,  30  C.  C.  A.  70,  holding  all  interests  should  contribute 
in  same  proportion^ 

Distinguished  in  Louisville  Underwriters  v.  Pence,  93  Ky.  103,  40  Am. 
St.  Bep.  181, 19  S.  W.  12,«  where  expenses  not  incurred  for  common  benefit. 

V— «6 
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Where  ship  accldehtaUy  ftranded  near  destination,  cargo  remoTed  and  de- 
livered by  agent  of  underwriters  thereon,  under  master's  direction,  who  failed 
in  effort  to  rescue  ship,  was  not  liable  for  contribution  toward  expenses  in- 
curred by  ship's  underwriters  in  saving  her  after  abandonment  by  master. 
Iiiabllity  for  general  average  continues  until  property  completely  separated 
from  the  adventure. 

Approved  in  Ralli  v.  Troop,  157  U.  S.  395,  39  L.  Ed.  747,  15  Sup.  Ct.  660, 
holding  scuttling  ship  by  municipal  authorities,  to  extinguish  fire,  with- 
out commander's  direction,  not  case  for  general  average;  The  L'Amerique, 
35  Fed.  839,  842,  843,  holding  cargo  removed  from  stranded  vessel  without 
^intention  of  reloading  not  liable  to  contribute  toward  subsequent  expenses ; 
Earnmoor  Steamship  Co.  v.  New  Zealand  Ins.  Co.,  73  Fed.  872,  holding 
freight  not  a  general  average  charge  after  voyage  abandoned  and  cargo 
removed ;  Pacific  etc.  Steamship  Co.  v.  New  York  etc.  Min.  Co.,  74  Fed.  569, 
20  C.  C.  A.  349,  holding  specie  removed  after  stranding  and  before  salvage 
operations  not  bound  to  contribute. 

3  Wall.  377-^82,  18  L.  Ed.  255,  BBOWK  V.  HABKINGTOK. 

(Participator  in  operations  of  illegally  established  bank  cannot  recover  on 
notes  given  him  for  balance  due  on  settlement  with  bank.  Law  leaves  parties 
to  illegal  transactions  where  it  finds  them. 

Approved  in  Davidson  v.  Lanier,  4  Wall.  456,  18  L.  Ed.  ~  379,  holding 
illegal  bank's  financial  agent  could  not  recover  sums  advanced;  Higgins  v. 
McCi-ea,  116  U.  S.  685,  29  L.  Ed.  7691  6  Sup.  Ct.  564,  denying  right  to 
recover  sums  advanced  to  carry  on  gambling  transaction;  Clemshire  v. 
Boone  County  Bank,  53  Ark.  514,  14  S.  W.  902,  holding  note  given  for  in- 
terest in  infringing  telephone  company  void;  Robinson  v.  Patterson,  71 
Mich.  149,  39  N.  W.  24,  refusing  to  enforce  contract  calculated  to  influence 
public  officer;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  733,  28  L.  Ed.  1138, 
5  Sup.  Ct.  741,  arguendo;  dissenting  opinion  in  McElvain  v.  Mudd,  44  Ala. 
69,  majority  sustaining  recovery  on  note  given  f6r  purchase  price  of  slaves ; 
Lindsey  v.  Rottaken,  32  Ark.  633,  holding  city  taxes  not  payable  in  its  ille- 
gally issued  paper. 

Distinguished  in  Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.,  65 
Fed.  162,  holding,  where  illegal  contract  made  in  reliance  upon  statute  &nd 
without  moral  turpitude,  recovery  could  be  had. 

Where  transactions  out  of  which  a  debt  or  demand  grew  were  illegal,  the 
illegality  was  not  purged  by  settlement  of  a  balance  and  giving  notes  therefor. 

Approved  in  Mackin  v.  Shannon,  165  Fed.  100,  holding  unenforceable 
note  and  mortgage  executed  in  settlement  of  partnership  formed  to  carry 
on  gambling  establishment;  People's  Savings  Bank  v.  Big  Rock  Stone  etc. 
Co.,  81  Ark.  604,  99  S.  W.  837,  holding  void  assignment  to  bank,  of  which 
mayor  of  city  was  officer,  of  claim  of  contractor  against  city,  where  assign- 
ment was  made  before  work  was  completed  under  statutes  of  State;  Law- 
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son  ▼.  Miller,  44  Ala.  626,  4  Am.  Rep.  150,  holding  renewing  note  for  re- 
payment of  amount  loaned  in  Confederate  treasury  notes  did  not  purge 
transaction  of  illegality;  Lyon  &  Co.  v.  Kent,  Payne  &  Co.,  45  Ala.  662, 
holding  void  sale  between  alien  enemies  could  not  be  ratified;  Briscoe  v. 
Kinealy,  8  Mo.  App.  81,  denying  right  to  recover  for  note  given  for  balance 
settled  plus  amount  of  unjust  claim. 

Objections  to  deposition,  made  at  foxmer  term  of  trial  court,  and  over- 
ruled,  were  waived  by  failure  to  object  to  its  introduction  at  the  trial,  and  no 
objections  could  tbereafter  be  urged  in  Supreme  Court. 

Approved  in  Union  Pacific  Ry.  v.  Reese,  56  Fed.  291,  6  C.  C.  A.  510, 
where  party  moved  to  suppress  deposition  before  trial,  but  permitted  its 
introduction  without  objection  at  trial;  Williams  v.  Thomas,  3  N.  M.  395, 
9  Pac.  358,  holding  objections  not  made  before  master  nor  trial  court 
unavailable  in  appellate  court. 

3  Wall.  382-387,  18  L.  Ed.  164,  McOUIBE  t.  THE  COMMONWEALTH. 

Supreme  Court  has  jurisdiction,  under  twenty-fifth  section  of  Judiciary 
Act,  where  person  indicted  in  State  court  for  sellinK  liquor  contrary  to  State 
law,  for  defense,  set  up  Federal  license  under  internal  revenue  act,  and  this 
was  overruled. 

Approved  in  Ferris  v.  Frohman,  223  U.  S.  431,  56  L.  Ed.  495,  32  Sup. 
Ct.  263,  holding  where  complainant  asserted  common-law  copyright  and 
alleged  defendant  obtained  copyright  for  play  sought  to  be  enjoined,  and 
defendant  stood  on  copyright  and  was  enjoined.  Federal  right  was  set  up 
and  denied,  giving  Supreme  Court  jurisdiction  to  review  judgment;  Home 
Ins.  Co.  V.  City  Council,  93  U.  S.  121,  23  L.  Ed,  826,  sustaining  jurisdiction 
where  State  court  decision  was  adverse  to  right  claimed  under  Federal  Con- 
stitution; Daniels  v.  Tearney,  102  U.  S.  418,  26  L.  Ed.  188,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  519,  538. 

Where  final  decision  was  rendered  by,  and  record  remained  in,  a  Superior 
Court,  according  to  State  law,  writ  of  error  wa^  properly  directed  to  such  court. 

Approved  in  Green  v.  Van  Buskerk,  3  Wall.  450,  18  L.  Ed.  245,  holding 
writ  of  error  was  properly  issued  to  New  York  Supreme  Court  and  stayed 
proceedings;  Btyan  v.  Bates,  12  Allen,  204,  holding  judgment  by  State 
Superior  Court  of  conviction  for  selling  liquor  final  and  stayed  proceed- 
ings; Brumagim  v.  Chew,  21  N.  J.  Eq.  186,  holding  writ  filed  in  chancery 
court,  within  ten  days  after  filing  State  Court  of  Appeals  decree,  operated 
as  supersedeas;  dissenting  opinion  in  Underwood  v.  McVeigh,  131  U.  S. 
cxxii,  cxxiv,  Appx.,  21  L.  Ed.  954,  955,  majority  dismissing  writ  because  not 
directed  to  Virginia  Court  of  Appeals;  Slaughter-House  Cases,  10  Wall. 
291,  19  L.  Ed.  920,  discussing  effect  of  writ  of  error  as  supersedeas. 

Distinguished  in  Kentucky  v.  Powers,  139  Fed.  489,  upholding  right  of 
removal  of  criminal  case  to  Federal  court  where  defendant  denied  equal 
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protection  of  laws  in  selection  of  jury;  Atherton  v.  Fowler,  91  U.  S.  147, 
148,  23  L.  Ed.  266,  as  to  practice  where  highest  State  court  retains  custody 
of  its  own  records ;  Nauer  v.  Thomas,  13  Allen,  574,  holding  writ  of  error 
improvidently  issued. 

Practice  and  procedfire  governing  transfer  of  causes  to  Federal  Sa- 
preme  Court  for  review.    Note,  66  L.  R.  A.  837,  863. 

Certiorari  does  not  lie  to  hxlng  up  proceedings  in  State  Sapreme  Court, 
which  had  merely  passed  upon  certain  points  in  the  case,  the  principal  pro- 
ceedings remaining  in  the  State  Superior  Court,  to  wMch  the  writ  of  error  was 
directed. 

Approved  in  Hanover  Fire  Ins.  Co.  v.  Lewis,  22  Fla.  571,  refusing  cer- 
tioran  to  have  supplied  papers  on  file  in  lower  court  but  not  of  record. 

Power  of  attorney  to  withdraw  answer  or  appearance  and  permit  de- 
fault judgment.    Note,  33  L.  B.  A.  516. 

3  WaU.  387-396,  18  L  Ed.  226,  McGUIBE  ▼.  THE  COMMONWEALTH. 

Federal  license  to  conduct  wholesale  liquor  business,  granted  under  internal 
revenue  law,  did  not  authoriae  keeping  or  selling  Uquor  in  vlblation  of  State 
law.  -^ 

Approved  in  In  re  Heff,  197  U.  S.  505,  49  L.  Ed.  866,  25  Sup.  Ct.  506, 
sale  of  liquor  within  State  to  Indian,  to  whom  allotment  made  under  act  of 
3887,  violates  29  Stat.  506,  c.  109;  Hodge  v.  Muscatine  Co.,  196  U.  S.  280, 
49  L.  Ed.  481,  25  Sup.  Ct.  237,  upholding  Iowa  Code,  §  5007,  making  tax 
imposed  thereby  on  business  of  selling  cigarettes  lien  on  premises  where 
cigarettes  sold;  Newton  v*.  McKay,  130  Iowa,  599,  102  N.  W.  828,  Code, 
§§  2433,  2447,  relating  to  mult  taxes  on  sale  of  liquor,  impose  tax  and  not 
license,  and  is  collectible  by  summary  proceedings;  Endleman  v.  United 
States,  86  Fed.  462,  30  C.  C.  A.  1.86,  holding  payment  of  special  tax  on 
retail  liquor  business  no  defense  for  selling  liquo^  in  Alaska;  Territory  v. 
O'Connor,  5  Dak.  408,  3  L.  R.  A.  360,  41  N.  W.  751,  holding  payment  of 
Federal  license  fee  gave  no  authority  to  sell  liquor  contrary  to  territorial 
laws;  Commonwealth  v.  Casey,  12  Allen,  222,  State  v.  Elder,  54  Me.  383, 
and  The  State  v.  Lillard,  78  Mo.  138,  all  holding  license  granted  by  United 
States  gave  no  authority  to  sell  liquor  contrary  to  State  laws;  Waterbury 
V.  Newton,  50  N.  J.  L.  543,  14  Atl.  609,  holding  Federal  tax  on  oleomar- 
garine business  did  not  legalize  it  where  prohibited  by  State  law;  Royall 
V.  Virginia,  116  U.  S.  580,  29  L.  Ed.  737,  6  Sup.  Ct.  514,  holding  attor- 
ney's license  fee  merely  tax  for  revenue  f  Standard  Oil  Co.  v.  Combs,  96 
lud.  184,  49  Am.  Eep.  161,  holding  certain  taxes  on  property  temporarily 
in  State  not  regulation  of  interstate  commerce;  Toungblood  v.  Sexton,  32 
Mich.  425,  20  Am.  Rep.  667,  and  State  v.  Bennett,  19  Neb.  205,  26  N.  W. 
721,  distinguishing  between  taxes  and  licenses. 

License  from  United  States  does  not  authoriae  licensee  to  sell  UQuor  wliere 
prohibited  by  State  laws. 
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Approved  in  United  States  v.  Sandoval,  198  Fed.  552,  holding  Congrrcss 
could  not  prohibit  sale  of. liquor  on  Pueblo  Indian  lands  in  New  Mexico; 
dissenting  opinion  in  Schlesinger  v.  Gilhooly,  189  N.  Y.  29,  12  Ann.  Cas. 
1138,  81  N.  E.  629,  majority  upholding  provisions  of  national  banking  act 
limiting  interest  chargeable  by  national  banks  and  superseding  State  laws 
on  subject. 

Supreme  Court  has  Jnilsdlctlon,  under  twenty-fifth  section  of  Judiciary  Act, 
where  person  indicted  in  State  court  for  selling  liquor  contrary  to  State  law, 
set  up  as  defense  license  under  Federal  internal  revenue  law,  and  State  court 
decided  against  right  claimed  thereunder. 

Approved  in  Snyder  v.  Bettman,  190  U.  S.  253,  47  L.  Ed.  1087,  23  Sup. 
€t.  804,  upholding  succession  tax  imposed  under  30  Stat.  448,  upon  bequest 
to  municipality;  Telluride  Power  Co.  v.  Rio  Grande  etc.  Ry.  Co.,  175  U.  S. 
643,  44  L.  Ed.  807,  20  Sup.  Ct.  247,  holding  merely  setting  up  a  general  right, 
under  a  general  statuj^e,  does  not  present  a  case  within  first  category  of 
Rev.  Stats.,  §  709,  where  validity  of  statute  is  not  in  question. 

3  WaU.  396-407,  18  L.  Ed.  34,  OOMSTOCK  ▼.  OBAWFOBD. 

Jurisdiction  of  a  court  of  limited  autboiity,  appearing  by  recital  in  record 
of  its  proceedings,  cannot  be  attacked  collaterally  for  error  or  irregularity. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  372,  60  L.  Ed.  386, 
36  Sup.  Ct.  121,  upholding  on  collateral  attack  probate  decree  of  escheat; 
Goodrich  v.  Detroit,  184  U.  S.  441,  46  L.  Ed.  632,  22  Sup.  Ct.  400,  holding 
misdescription  of  lands  taken  in  proceedings  to  make  a  local  improvement 
constitutes  no  defense  to  person  whose  lands  were  not  taken,  against  an 
assessment  upon  his  property  for  benefits;  American  Car  &  Foundry  Co. 
V.  Anderson,  211  Fed.  307,  127  C.  C.  A.  587,  upholding  on  collateral  attack 
order  appointing  administrator;  In  re  Casey,  195  Fed.  328,  holding  judg- 
ment based  on  finding  of  existence  of  quasi-jurisdictional  facts  was  con- 
clusive where  there  was  evidence  of  existence,  though  court  imposed  on  by 
false  testimony;  Butterfield  v.  Miller,  195  Fed.  203,  115  C.  C.  A.  152,  hold- 
ing recitals  of  jurisdiction  in  judgment  of  court  of  general  jurisdiction 
were  presumptively  true,  and  on  collateral  attack  could  not  be  overcome  by 
evidence  not  contained  in  record;  White  v.  Martin,'  2  Alaska,  498,  judg- 
ment of  probate  court  decreeing  person  insane  and  appoirlting  guardian  of 
his  estate  is  not  collaterally  attackable;  Lincoln  Trust  Co.  v.  Gaddis  & 
Perry  Co.,  15  Ariz.  376,  Ann.  Cas.  1915D,  1091,  139  Pac.  463,  holding  ap- 
pointment of  foreign  corporation  as  ancillary  administrator  of  property 
of  nonresident  decedent  not  subject  to  attack  in  suit  by  administrator  to 
recover  property  of  decedent  in  State;  Latney  v.  United  States,  18  App. 
D.  C.  272,  holding  plea  to  information  for  petit  larceny  without  objection 
admitted  its  sufficiency,  and  defendant  could  not,  after  conviction,  when 
indicted  for  petit  larceny,  as  second  offense,  claim  Rrst  arrest  was  illegal; 
Fecht  V.  Freeman,  251  III.  101,  95  N.  E.  1049,  upholding  on  collateral  at- 
tack  appointment  of  conservator  of  property  of  lunatic;   Beresford   v. 
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American  Coal  Co.,  124  Iowa,  37,  98  N.  W.  903,  question  of  defect  in  ad- 
ministrator's bond  cannot  be  raised  in  action  brought  by  administrator; 
Larson  v.  Union  Pacific  R.  R.  Co.,  70  Neb.  266,  97  N.  W.  315,  appointment 
of  administrator  contrary  to  Comp.  Stats.  1901,  c.  23,  §  173,  providing  order 
-^f  appointment,  not  collaterally  attackable;  In  re  Baker,  173  N.  Y.  253,  65 
N.  E.  1101,  holding  on  filing  notice  and  petition  in  proceedings  luider  high- 
way law,  stating  all  statutory  requirements.  County  Court  nas  jurisdiction 
to  appoint  commissioners,  and  it  need  not  appear  in  order  that  commis- 
sioners are  disinterested  freeholders;  Threadgill  v.  Colcord,  16  Okl.  470, 
85  Pac.  710,  where  purchaser  at  master^s  sale  under  decree  is  party  to  suit, 
he  cannot  collaterally  attack  decree;  Simmons  v.  Saul,  138  U.  S.  452,  34 
L.  Ed.  1060,  11  Sup.  Ct.  373,  holding  appointment  of  administrator  by 
Louisiana  court  not  subject  to  collateral  attack;  Noble  v.  Union  etc.  R.  R. 
Co.,  147  U.  S.  174,  37  L.  Ed.  126,  13  Sup.  Ct.  273,  holding  Secretary  of 
Interior's  decision  in  favor  of  company's  right  to  receive  grant  not  sub- 
ject to  revocation  by  successor;  In  re  Lennon,  166  U^  S.  553,  41  L.  Ed.  1112, 
37  Sup.  Ct.  660,  holding  jurisdictional  averments  in  record  not  subject  to 
collateral  attack  by  one  not  a  party;  Mohr  v.  Manierre,  7  Biss.  420,  423, 
424,  Fed.  Gas.  9695  (affirmed  in  101  U.  S.  425,  25  L.  Ed.  1055),  sustaining 
sale  of  lunatic's  real  estate  in  collateral  proceeding;  Norton  v.  Meader,  4 
Sawy.  619,  Fed.  Cas.  10,351,  holding  service  sufficiently  shown  by  recital 
in  decree ;  May  'v.  County  of  Logan,  30  F^d.  255,  holding  ratification  of  sale 
conclusive  in  collateral  proceeding;  Beattie  v.  Wilkinson,  36  Fed.  650,  hold- 
ing recital  of  publication  in  decree  conclusive  in  collateral  proceeding; 
Reinach  v.  Atlantic  etc.  R.  R.  Co.,  58  Fed.  43,  holding  decision  of  quasi- 
jurisdictional  question  binding  except  on  appeal;  Garrett  v.  Boeing,  68 
Fed.  61,  15  C.  C.  A.  209,  holding  administration  proceedings  not  collater- 
ally assailable  for  irregularity  where  petition  showed  jurisdiction;  Gra£f 
V.  Louis,  71  Fed.  595,  holding  judgment  binding  notwithstanding  alleged 
irregularity;  Smitha  v.  Floumoy,  47  Ala.  361,  sustaining  administrator's 
sale ;  Apel  v.  Kelsey,  47  Ark.  419,  2  S.  W.  103,  holding  publication  in  wron^ 
paper  no  ground  for  collateral  attack  on  administrator's  sale;  Price  v. 
Winter,  15  Fla.  106,  holding  sale  of  infant's  interest  in  realty  should  not 
be  set  aside;  Grevemberg  v.  Bradford,  44  La.  Ann.  420,  10  South.  791,  and 
Blanchard  v.  Webster,  62  N.  H.  468,  both  holding  probate  sale  valid;  Lon^ 
V.  Long,  62  Md.  63,  sustaining  sale  by  order  of  court  of  property  held  in 
trust  under  a  will;  Blanchard  v.  Webster,  62  N.  H.  468,  holding  conclu- 
sive decree  for  probate  sale  of  land,  for  recovery  of  which  writ  of  entry 
brought ;  In  re  McKibben,  12  N.  B.  R.  102,  16  Fed.  Cas.  212,  McClaskey  v. 
Barr,  47.  Fed.  169,  Meyer  v.  Rousseau,  47  Ark.  462,  2  S.  W.  113,  and  Ex 
parte  Marx,  86  Va.  46,  9  S.  E.  478,  all  arguendo;  dissenting  opinion  in 
Hill  V.  Wall,  66  Cal.  135,  4  Pac.  1143,  majority  holding  guardian's  sale  in- 
valid for  imperfect  description  of  land;  Hays  v.  McNealy,  16  Fla.  414, 
holding  sale  void  where  necessary  jorisdictionAl  fact  did  not  appear  in  the 
record. 
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Distinguished  in  Washington  etc.  R.  R.  Co.  y.  Alexandria  etc.  R.  R.  Co.^ 
19  Gratt.  611,  100  Am.  Dec  723,  holding  void  sale  by  improperly  substi- 
tuted trustee. 

Collateral  attack  upon  proceedings  held  under  general  jurisdiction. 
Note,  86  Am.  Dec.  292. 

Power  to  accept  resignation  of  administrator,  who  had  never  taken  posses- 
sion nor  attempted  to  exercise  control  over  the  estate,  and  to  appoint  his  suc- 
cessor, are  necessary  incidents  of  power  to  grant  letters  of  administration. 

Approved  in  In  re  Estate  of  Patten,  7  Mackey  (D.  C),  403,  holding 
power  to  depose  defaulting  executor  for  neglect  to  return  inventory  carried 
with  it  power  to  withhold  action  when  court  finds  fault  not  culpable;  Yost 
v.  The  State,  80  Ind.  353,  upon  effect  of  guardian's  resignation  and  re- 
appointment in  another  county,  upon  his  bondsmen. 

Power  to  permit  executor  to  resign.    Note,  IS  L.  B.  A.  (N.  S.)  440. 

Jniisdiction  of  proceeding  to  sell  decedent's  realty,  under  Wisconsin  stat- 
ute, attacked  upon  representation  of  insofflciency  of  deceased's  personalty  to 
pay  his  debts,  and  license  to  sell  involved  adjudication  upon  regularity  of  steps 
taken  and  necessity  and  propriety  of  sale,  and  is  conclusive. 

Approved  in  Rexford  v.  Brunswiek-Balke-Collender  Co.,  181  Fed.  471, 
104  C.  C.  A.  210,  upholding  on  collateral  attack  decree  of  probate  court 
directing  sale  of  lunatic's  realty;  Kretsinger  v.  Brown,  166  Fed.  616,  91 
C.  C.  A.  450,  holding  decree  for  sale  of  decedent's  property  to  pay  debts 
not  void  because  it  treated  unpaid  taxes  on  realty  as  debts  within  statute; 
Balsewicz  v.  Chicago  etc.  Ry.  Co.,  240  111.  247,  88  N.  E.  737,  holding  order 
appointing  administrator  valid  against  collateral  attack  on  ground  ih&t  de- 
cedent was  not  resident  of  county;  In  re  Hanson,  105  Minn.  36,  127  Am. 
St.  Bep.  528,  117  N.  W.  238,  holding  failure  to  give  proper  notice  to  inter- 
ested parties  of  hearing  for  appointment  of  administrator  not  available  on 
collateral  attack ;  Blackman  v.  Mulhall,  19  S.  D.  553,  104  N.  W.  255,  hold- 
ing fact  that  published  notice  of  sale  to  pay  debts  did  not  order  interested  , 
persons  to  appear  and  show  cause  did  not  affect  validity  of  sale  in  col- 
lateral proceeding;  Mohr  v.  Manierre,  101  U.  S.  425,  25  L.  Ed.  1055,  and 
Mohr  V.  Maniere,  7  Biss.  420,  423,  424,  Fed.  Cas.  9695,  holding  judicial 
sale  of  lunatic's  property  not  subject  to  collateral  attack  for  insufficient 
publication;  Hall  v.  Law,  102  U.  S.  464,  26  Ii.  Ed.  218,  holding  order  upon 
application  for  partition  is  adjudication  upon  regularity  of  steps  taken; 
Thaw  V.  Ritchie,  136  U.  S.  548,  34  L.  Ed.  538,  10  Sup.  Ct.  1044,  sustaining 
sale  of  infant's  realty;  Simmons  v.  Saul,  138  U.  S.  455,  34  L.  Ed.  1061,  11 
Sup.  Ct.  374,  sustaining  administrator's  sale  of  real  estate;  Holmes  v.  Ore- 
gon etc.  Ry.  Co.,  6  Sawy.  285,  5  Fed.  534,  7  Sawy..387,  400,  9  Fed.  234,  244, 
holding  question  of  decedent's  residence  conclusively  determined  by  County 
Court  first  appointing  administrator;  McArthur  v.  Allen,  3  Fed.  324,  hold- 
ing judgment  setting  aside  will  not  subject  to  collateral  attack;  The  Trcti- 
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ton,  4  Fed.  662,  holding  existence  of  jurisdictional  facts  conclusively  pre- 
sumed; Hurlburt  v.  Van  Wormer,  14  Fed.  710,  holding  grant  of  letters 
testamentary  evidence  of  testator's  death;  Graff  v.  Louis,  71  Fed.  595, 
holding  judgment  binding,  notwithstanding  alleged  irregularity;  Ryan  v. 
Staples,  76  Fed.  726,  23  C.  C.  A.  541,  holding  judgment  not  void  for  erro- 
neously placing  lien  on  same  footing  with  others ;  Emerson  v.  Ross,  17  Fla, 
127,  128,  holding  grant  of  letters  of  administration  an  adjudication  of 
court's  jurisdiction  of  decedent's  estate;  Deans  v.  Wilcoxon,  25  Fla.  1031, 
7  South.  172,  conclusively  presuming  court  to  have  considered  questions 
necessary  to  determine  before  ordering  sale;  Epping  v.  Robinson,  21  Fla. 
47,  arguendo. 

Collateral  attack  on  decree  granting  lettera  testamentary  or  of  admin- 
istration.   Note,  4  Ann.  Gas.  1119. 

Wisconsin  statute  providing  for  sale  of  deceased's  realty  in  certain  cases 
did  not  require  that  the  petition  for  sale  show  the  amount  and  description  of 
personalty  and  statement  of  debts. 

Approved  in  Needham  v.  Salt  Lake,  7  Utah,  324,  26  Pac.  921,  holding 
representation  of  insufficiency  of  deceased's  personalty  necessary  to  juris- 
diction to  order  sale. 

Sale  of  realty  in  State  other  than  decedent's  domicile  to  pay  debts. 
Note,  L.  R.  A.  1915D,  758,  759. 

Sufficiency  of  proof  upon  which  court- granted  license  to  sell  decedent's 
realty  is  not  open  to  consideration  in  collateral  proceeding. 

Approved  in  Sawyer  v.  Rector,  5  Dak.  129,  37  N.  W.  748,  holding  suffi- 
ciency of  proof  upon  which  bankruptcy  court  took  its  action  not  open  to 
collateral  attack. 

3  Wall.  407-420,  18  L.  Ed.  182,  UNITED  STATES  v.  HOLIDAY. 

Acts  defining  District  and  Circuit  Consts*  jurisdiction  make  it  concurrent 
in  criminal  cases,  except  where  punishment  is  death,  and  operate  pro0pectivel7 
to  make  after-created  offense  cognizable  in  Circuit  Court,  where  Jurisdictioii 
was  conferred  only  on  District  Court. 

Approved  in  Renfrow  v.  United  States,  3  Okl.  166,  41  Pac.  90,  sale  of 
liquor  to  Indian  who  has  received  allotment  of  land  in  Kansas  and  become 
elector  of  State  violates  Rev.  Stats..  §  2139 ;  United  States  v.  Block,  131, 
3  Biss.  213,  Fed.  Cas.  14,610,  holding  judiciary  act  operated  prospectively. 
See,  also,  note  to  Peleher  v.  United  States,  3  McCrary,  616. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  63  L.  R.  A.  569. 

Sale  of  liquor  to  Indian  under  Indian  agent's  charge,  within  State  limits 
and  without  Indian  reservation,  was  a  Federal  offense  punishable  in  appro- 
priate Federal  courts. 
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Approved  in  United  States  v.  Miller,  105  Fed.  946,  following  i^ule;  United 
States  V.  Belt,  128  Fed.  169,  holding  29  Stat.  506,  prohibiting  sale  of  liquor 
to  Indians  extends  to  Indian  students  at  Carlisle  school;  United  States  v. 
Mayrand,  154  U.  S.  552,  18  L.  Ed.  700,  14  Sup.  Ct.  1213,  following  rule; 
United  States  v.  Shaw-Mux,  2  Sawy.  3$5,  366,  Fed.  Cas.  16,268,  holding 
sale  of  liquor  by  Indian  to  Indian  illegal ;  United  States  v.  Osborne,  6  Sawy. 
407,  2  Fed.  59,  United  States  v.  Earl,  9  Sawy.  82,  83,  17  Fed.  77,  78,  United 
States  V.  Flynn,  1  Dill.  452,  Fed.  Cas.  15,124,  United  States  v.  Burdick, 
1  Dak.  143,  46  N.  W.  573,  and  Renfrew  v.  United  States,  3  Okl.  170,  171, 
41,  Pac.  91,  all  holding  sale  of  liquor  to  Indian  living  off  of  reservation 
violation  of  Federal  law;  United  States  v.  Bridleman,  7  Sawy.  246,  7  Fed. 
897,  holding  congressional  power  to  regulate  intercourse  with  Indians  can 
be  exercised  within  State  limits;  dissenting  opinion  in  United  States  v. 
Certain  Property,  1  Ariz.*  47,  25  Pac.  523,  majority  refusing  certificate  of 
probable  cause  for  seizure  of  liquor  outside  of  Indiah  reservation;  United 
States  V.  Winslow,  3  Sawy.  341,  Ex  parte  Byers,  32  Fed.  408,  United  States 
V.  Certain  Property,  1  Ariz.  40,  25  Pac.  520,  People  v.  Sweetser,  1  Dak.  316, 
46  N.  W.  456,  and  Compo  v.  Jackson  Iron  Co.,  50  Mich.  583,  16  N.  W.  300, 
all  holding  Indian  could  not  separate  from  his  tribe.  See,  also,  note  to 
Pelcher  v.  United  States,  3  McCrary,  516. 

Distinguished  in  United  States  v.  Sa-coo-da-cot,  1  Abb.  (U.  8.)  383,  1 
Dill.  276,  Fed.  Cas.  16,212,  holding  State  court  ha^  jurisdiction  of  murder 
committed  by  Indians  off  of  reservation;  United  States  v.  Lucero,  1  N*.  M. 
443,  457,  and  United  States  v.  Varela,  1  N.  M.  601^  holding  selling  liquor 
to  pueblo  Indians  not  illegal. 

Congreisional  power  to  regulate  commerce  with  Indian  tribes  embraces 
regulation  of  all  Intercourse  with  members  thereof,  and  authorizes  congressional 
prohibition  of  sale  of  spirituous  liquors  to  them  within  or  without  State  limits. 
Approved  in  United  States  v.  Nice,  241  U.  S.  597,  598,  60  L.  Ed.  1195, 
36  Sup.  Ct.  696,  holding  Congress  could  regulate  or  prohibit  traffic  in  liquors 
with  tribal  ^ndians  within  State ;  Joplin  Mercantile  Co.  v.  United  States, 
236  U.  S.  545,  59  L.  Ed.  711,  35  Sup.  Ct.  291  (affirming  213  Fed.  933,  Ann. 
'  Gas.  19160,  470,  131  C.  C.  A.  160),  holding  Oklahoma  enabling  act  did  not 
repeal  acts  prohibiting  introduction  of  liquors  into  Indian  county  within 
Oklahoma,  either  as  to  interstate  or  intrastate  shipments;  Perrin  v.  United 
States,  232  U.  S.  482,  483,  58  L.  Ed.  694,  34  Sup.  Ct.  387,  holding  Congress 
in  securing  cession  of  part  of  Indian  reservation  within  State  could  pro- 
hibit sale  of  liquors  on  ceded  lands  when  deemed  essential  to  protection  of 
Indians  on  uncedcd  lands;  United  States  v.  Sandoval,  231  U.  S.  49,  58 
L.  Ed.  115,  34  Sup.  Ct.  1,  upholding  provision  of  New  Mexico  enabling  act 
against  introduction  of  liquor  into  Indian  country,  and  holding  it  extended 
to  lands  held  by  pueblo  Indians ;  Ex  parte  Webb,  225  U.  S.  683,  56  L.  Ed. 
1257,  32  Sup.  Ct.  769,  holding  Oklahoma  enabling  act  did  not  repeal  act  of 
1895,  prohibiting  bringing  liquors  into  Indian  territory;  Dick  v.  United 
States^  208  U.  S.  357,  52  L.  Ed.  527,  28  Sup.  Ct.  399,  holding  agreement  of 
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1893  with  Nez  Perce  Indians,  by  which  United  States  retained  control  foe 
twenty-five  years  over  lands  ceded  for  purpose  of  controlling  liquor  traffic^ 
remained  in  force  though  such  lands  were  within  State;  Lottery  Case,  188 
U.  S.  349,  47  L.  Ed.  498,  23  Sup.  Ct.  324,  holding  Congress  may  regulate 
carriage  of  lottery  tickets  from  one  State  to  another  by  express  company ; 
United  States*  Express  Co.  v.  Friedman,  191  Fed.  680,  112  C.  C.  A.  219, 
holding  admission  of  Oklahoma  did  not  affect  application  to  country  for- 
merly Indian  territory  of  acts  relating  to  sale  of  liquors  to  Indians  or  in- 
troduction to  Indian 'country;  Farrell  v.  United  States,  110  Fed.  946,  49 
C.  C.  A.  183,  holding  24  Stat.  388,  providing  that  mixed  blood  patentees 
shall  have  benefit  of  laws  of  State  where  they  reside,  did  not  operate  to 
renounce  power  to  regulate  liquor  tariff  with  them  while  the  government 
holds  title  in  trust  for  them ;  United  States  v.  Popper,  98  Fed.  424,  uphold- 
ing 20  Stat.  512,  making  it  unlawful  to  deposit  with  any  carrier  for  car- 
riage from  one  State  to  another  any  article  intended  to  prevent  conception ; 
Sturgeon  v.  State,  17  Ariz.  516,  154  Pac.  1061,  holding  provision  of  Con- 
stitution against  bringing  liquors  into  State  related  to  commerce  and  was 
valid  under  Webb-Kenyon  act ;  State  v.  Missouri  Pac.  Ry.  Co.,  96  Kan.  626, 
152  Pac.  786,  ijipholding  statute  regulating  shipment  of  liquors  into  State 
as  complementary  to  Webb-Kenyon  act;  Huff  v.  State,  9  Okl.  Cr.  678,  133 
Pac.  266,  upholding  conviction  for  introducing  liquors  into  that  portion  of 
'State  formerly  Indian  territory  and  distributing  to  others;  Renfrow  ▼. 
United  States,  3  Okl.  170,  171,  41  Pac.  91,  sale  of  liquor  to  Indian  who  has 
received  allotment  of  land  in  Kansas  and  become  elector  of  State,  violates 
Rev.  Stats.,  §  2139 ;  Henderson  v.  Mayor  of  New  York,  92  U.  S.  270,  23 
L.  Ed.  548,  defining  '^commerce  with  foreign  nations,''  regulation  of  which 
is  given  to  Congress;  United  States  v.  Forty-three  Gallons  of  Whisky,  93 
U.  S.  194,  23  L.  Ed.  847,  holding  congressional  prohibition  of  sale  of  liquor 
to  Indians  constitutional;  United  States  v.  Bridleman,  7  Sawy.  247^  7  Fed.' 
898,  and  United  States  v.  Martin,  8  Sawy.  476,  477,  14  Fed.  820,  sustain- 
ing congressional  authority  to  punish  crimes  by  Indians  against  whites  and 
vice  versa,  both  within  and  without  State  limits;  United  States  v.  Boyd, 
68  Fed.  582,  holding  eastern  band  of  Cherokees  are  wards  of  the  United 
States;  United  States  v.  Winans,  73  Fed.  75,  sustaining  power  of  United 
States,  as  guardian  of  Indians,  to  protect  them  in  their  rights ;  Renfrow  v. 
United  States,  3  Okl.  166,  41  Pac.  90,  holding  selling  liquor  to  Indian  whose 
tribe  dissolved  illegal;  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  50,  Fed. 
Cas.  16,151,  arguendo. 

Distinguished  in  United  States  v.  Myers,  206  Fed.  394,  124  C.  C.  A.  269. 
holding  by  cession  by  tribes  in  Oklahoma  of  lands,  subject  to  allotment, 
such  lands  ceased  to  be  Indian  country,  subject  to  provisions  of  section 
2148,  Revised  Statutes;  Evans  v.  Victor,  204  Fed.  366,  369,  122  C.  C.  A. 
531,  holding  lands  within  cities  of  Oklahoma,  where  original  Indian  tilL^ 
had  been  extinguished  and  vested  in  purchasers,  were  not  Indian  country 
subject  to  sections  2139  and  2140,  Revised  Statutes;  United  States  v.  Sand- 
oval, 198  Fed.  556,  holding  Congress  could  not^  in  enabling  act  oV  Ne\/ 
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MexicQ,  reserve  power  to  regelate  liquor  traffic  with  pueblo  Indians ;  United 
States  v.  United  States  Express  Co.,  180  Fed.  1017,  holding  after  Oklahoma 
admitted  nonintercourse  act  forbidding  introduction  of  liquors  into  Indian 
territory  was  not  effective  so  as  to  prevent  introducing  liquors  from  Arkan- 
sas as  interstate  commerce ;  United  States  v.  Seveloff,  2  Sawy.  317,  318,  Fed. 
Oas.  16,252,  holding  certain  laws  relating  to  sale  of  liquor  to  Indians  not  ex- 
tended to  Alaska;  Territory  v.  Guyott,  9  Mont.  49,  22  Pac.  134,  holding 
sale  of  liquor  to  Indians  off  of  reservation  not  '^commerce  with  Indian 
tribes" ;  State  w  Doxtatcr,  47  Wis.  292,  2  N.  W.  447,  holding  State  criminal 
laws  applied!^  Indians  on  reservation  within  the  State;  Stacey  v.  La  Belle, 
99  Wis.  522,  67  Am.  St.  Bep.  880,  41  L.  B.  A.  421,  75  N.  W.  61,  sustaining 
State  court's  jurisdiction  of  action  on  contract  by  white  man  against 
Indian. 

Validity  and  construction  of  statute  forbidding  sale  of  liquor  to  In- 
dians.   Note,  Ann.  Oaa.  1912B,  1090,  1092. 

Validity  of  statutory  regulations  as  to  frequenting  saloons  by,  and  sell- 
iilg  or  giving  liquors  to,  certain  persons.    Note,  3  Ann.  Gas.  325. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  643. 

Becognltlon  of  existence  of  tribal  organization  by  proper  execntlye  depart- 
ment will  be  followed  by  the  courts. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  46,  47,  58  L.  Ed.  114, 
34  Sup.  Ct.  1,  holding  question  whether  and  for  how  long  distinctly  Indian 
community  shall  be  recognized  as  requirinj^  protection  was  question  for 
Congress  and  not  for  courts;  Farrell  v.  United  States,  110  Fed.  945,  951, 
49  C.  C.  A.  183,  holding  quarter-blood  Indian,  who  has  received  allotment 
of  land  as  member  of  mother's  tribe,  is  mixed-blood  Indian  within  Indian 
liquor  laws;  United  States  v.  Higgins,  103  Fed.  349,  holding  one  born  of 
white  father  and  squaw,  and  who  is  recognized  as  member  of  mother's 
tribe,  is  an  Indian  exempt  from  State  taxation;  Davis  v.  Sitka  School 
Board,  3  Alaska,  486,  holding  court  would  follow  action  of  legislative  and 
executive  departments  in  determining  whether  persons  of  mixed  blood  were 
to  be  regarded  as  Indians;  United  States  v.  Pumphrey,  11  App.  D.  C  51, 
upholding  bond  to  United  States  for  performance  of  labor  contract  with 
tribal  Indians  and  their  return  to  reservation;  State  v.  Cooney,  77  Minn. 
620,  80  N.  W.  697,  holding  Indians  may  hunt  and  fish  on  White  Earth  In- 
dian reservation,  notwithstanding  State  game  laws;  Territory  v.  Cox,  6 
Dak.  521,  adopting  executive  department's  construction  of  statute  addressed 
to  it;  Me-shing-go-me-sia  v.  State,  36  Ind.  316,  following  political  depart- 
ment of  Federal  government  in  holding  detached  band  of  tribe  not  citi- 
zens; Brown  v.  Steele',  23  Kan.  675,  recognizing  and  following  tribal  law 
of  descents. 

Neither  State  Constitution  nor  act  of  legislature  C93xA>f  conferring  or  with* 
drawing  rights  from  Indians  withdraw  them  from  influence  of  a  constitutional 
act  of  Congress,  passed  concerning  them. 
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Approved  in  State  v.  Cooney,  77  Minn.  621,  80  N.  W.  697,  holding  In- 
dians may  hunt  and  fish  on  Wliite  Earth  Indian  reservation,  notwithstand- 
ing State  game  laws;  United  States  v.  Boyd,  68  Fed.  679,  582,  denying^ 
motion  to  dismiss,  and  s.  c,  83  Fed.  554,  555,  27  C.  C.  A.  592,  on  merits, 
holding  Indians  wards  of  nation  and  cannot  be  withdrawn  from  national 
protection  and  authority  by  act  of  legislature;  Campo  v.  Jackscm  Iron  Co., 
50  Mich.  583,  16  N.  W.  300,  and  Kobogum  v.  Jackson  Iron  Co.,  76  Mich. 
507,  43  N.  W.  605,  holding  State  laws  respecting  marriage  applicable  to 
Indian  in  tribal  relation;  Elk  v.  Wilkins,  112  U.  S.  100,  88  L.  Ed.  645,  5 
Sup.  Ct.  44,  holding  general  laws  inapplicable  to  Indians  ^  Herryford  v. 
Aetna  Ins.  Co.,  42  Mo.  151,  holding  State  could  not  deprive  foreign  corpo- 
ration of  right  of  removal  to  Federal  courts;  Moore  v.  County  Commrs., 

2  Wyo.  22,  holding  territorial  tax  laws  inoperative  in  Indian  reservation. 

Indians  as  subject  to  State  regulation.    Note,  13  Ann.  Oas.  19S. 

Miscellaneous.  Cited  in  Elk  v.  Wilkins,  112  U.  S.  119,  28  L.  Ed.  649, 
5  Sup.  Ct.  49,  quaere  whether  State  can  confer  citizenship  on  an,  Indian; 
Danzell  v.  Webquish,  108  Mass.  134,  to  point  that  remnants  of -Indian 
tribes  are  under  the  control  of  the  Stat^  legislature. 

3  WaU.  420-424,  18  L.  Ed.  263,  DE  SOBBT  ▼.  NICHOLSON. 

No  exception  can  be  considered  in  tlie  Supreme  Court  which  wai  not  taken, 
in  the  court  below* 

Approved  in  Price  v.  United  States,  14  App.  D.  C.  404,  holding  in  absence 
of  exception  at  trial  question  of  error  in  taking  jury  to  scene  of  crime 
would  not  be  considered;  State  v.  Clark,  36  Nev.  485,  135  Pac.  1087,  hold- 
ing defendant  could  not  complftin  on  appeal  that  statements  by  court  to 
jury  urging  verdict  were  not  in  writing  when  no  objection  was  made  at 
time ;  Alexander  v.  United  States,  138  U.  S.  355,  84  L.  Ed.  956,  11  Sup.  Ct, 
351,  where  counsel  failed  to  except  to  alleged  error  in  selecting  jury;  Ger- 
mania  Fire  Ins.  Co.  v.  Francis,  11  Wall.  216,  20  L.  Ed.  79,  arguendo. 

Allegation  that  a  contract  with  a  firm  was  performed  after  it»  liqoidatioiii 
by  the  liquidating  partner,  who  had  the  necessary  diverse  citisenship,  shows  sub- 
stantially a  new  contract,  and  Federal  Jurisdiction  is  not  ousted  by  fact  of 
want  of  jurisdiction  over  original  contract. 

Approved  in  Paige  v.  Town  of  Rochester,  137  Fed.  665,  where  assignee 
of  town  railroad  aid  subscription  could  sue  alone  in  Federal  courts,  he  and 
his  assignees  can  sue  there  together;  Superior  City  v.  Ripley,  138  U.  S.  97, 
34  L.  Ed.  916,  11  Sup.  Ct.  289,  holding  drawer's  citizenship  could  not  oust 
jurisdiction  where  payee  and  acceptor  of  draft  citizens  of  different  States. 

Distinguished  in  Bradley  v.  Rhines,  8  Wall.  396,  19  L.  Ed.  469,  where 
assignment  relied  on ;  Farmington  v.  Pillsbury,  114  U.  S.  143,  29  L.  Ed.  116, 
8  Sup.  Ct^  809,  where  there  was  a  fictitious  assignment  to  citizen  of  another 
State. 
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Indefinitely  stating  original  contract,  ihot  cognizal>le  in  Federal  courts, 
as  indnoement  to  subsequent  contract,  on  wbich  snit  brought  and  to  whlcli 
Federal  Jurisdiction  extended,  did  not  oost  jurisdiction,  the  verdict  curing  the 
defective  statement. 

Approved  in  Neis  v.  Yocum,  9  Sawy.  27,  16  Fed.  171,  argaendo. 

On  plea  in  abatement,  burden  of  proof  Is  on  defendant.  ^ 

Approved  in  Chase  v.  Wetzlar,  225  U.  S.  85,  56  L.  Ed.  993,  32  Sup.  Ct. 
659,  >)iolding  burden  on  complainant  to  show  existence  within  jurisdiction 
of  property  to  be  affected  by  decree;  Adams  v.  Shirk,  117  Fed.  805,  55 
C.  C.  A.  25,  holding  where  plaintiff  alleges  that  he  is  citizen  of  State  other 
than  that  of  which  defendant  is  citizen,  it  puts  burden  on  defendant  of 
showing  lack  of  diversity  of  citizenship;  Sharon  v.  Hill,  10  Sawy.  *397, 
10  Sawy.  669,  26  Fed.  723,  11  Sawy.  366,  26  Fed.  388,  holding  plea  in 
abatement  to  jurisdiction  should  be  overruled  where  defendant  offered  no 
evidence. 

Objection  to  jorisdiction  upon  ground  of  citizenship  can  only  be  made  by 
plea  In  abatement,  not  at  trial  upon  the  merits  after  general  issue  pleaded. 
Flea  to  the  merits  is  waiver  of  plea  to  Jurisdiction. 

Approved  in  Hill  v.  Walker,  167  Fed.  246,  92  C.  C.  A.  633,  holding  when 
complaint  contained  proper  jurisdictional  averments,  in  order  to  warrant 
dismissal  for  lack  of  jurisdiction  under  act  of  March  3,  1875,  evidence  must 
be  produced  which  shows  to  legal  certainty  that  suit  was  not  within  juris- 
diction; Pine  V,  Mayor,  103  Fed.  338,  holding  in  absence  of  plea  to  juris- 
diction of  Circuit  Court,  allegation  in  bill  that  amount  of  damage  exceeds 
two  thousand  dollars,  though  denied  by  answer,  is  sufficient  to  give  juris- 
di^ction;  Davies  v.  Lathrop,  21  Blatchf.  ]^,  13  Fed.  566,  denying  motion 
after  verdict  to  remand  to  State  court;  Blackburn  v.  Selma  etc.  R.  R.  Co., 
2  Flipp.  533,  Fed.  Cas.  1467,  holding  averment  of  jurisdictional  fact  only 
deniable  by  plea  in  abatement;  Sharon  v.  Hill,  10  Sawy.  668,  26  Fed.  723, 
where  jurisdictional  question  finally  determined  on  plea  in  abatement;  Im- 
perial Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  R.  A.  505,  holding  plea 
to  jurisdiction  must  be  by  special  plea  in  abatement,  though  court  must 
allow  amendment  of  pleadings;  Butchers  etc.  Stock-Yards  Co.  v.  Louisville 
etc.  R.  R.  Co.,  67  Fed.  40,  14  C.  C.  A.  290,  holding  jurisdictional  facts 
pleaded  admitted  by  pleading  to  merits;  dissenting  opinion  in  Hewitt  v. 
Story,  64  Fed.  523,  30  L.  R.  A.  274,  12  C.  C.  A.  250,  majority  holding  rule 
changed  by  act  of  1875 ;  Draper  v.  Springport,  21  Blatchf.  243,  15  Fed.  331, 
and  Holmes  v.  Oregon  etc.  R.  R.  Co.,  7  Sawy.  392,  9  Fed.  238,  both  arguendo. 

Modified  in  Nashua  etc.  R.  R.  Co._v.  Boston  etc.  R.  R.  Co.,  136  U.  S.  373, 
84  L.  Ed.  367,  10  Sup.  Ct.  1007,  Simon  v.  House,  46  Fed.  319,  and  Missouri 
etc.  Ry.  Co.  v.  Meeh,  69  Fed.  755,  30  L.  R.  A.  250,  16  C.  C.  A.  510,  holding 
under  subsequent  statute  question  could  be  raised  at  any  time;  Rae  v. 
Grand  etc.  Ry.,  14  Fed;  402,  where  court  dismissed  case  of  its  own  motion 
for  want  of  jurisdiction. 
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S  WaU.  424,  18  L.  Ed.  168,  BABKBL  v.  WESTEBN  TSAKSPOBTATION  CO. 

Appeal  must  be  dlsmlBsed  where  record  allowed  petition  therefor  filed  in 
Gircuit  Court,  but  did  not  show  an  allowance  thereof. 

Approved  in  Blaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed.  390, 
87  C.  C.  A.  341,  holding  Circuit  Court  of  Appeal  did  not  have  jurisdiction 
to  review  judgment  on  appeal  taken  more  than  eight  months  after  day  of 
-judgment;  Warner  v.  Texas  etc.  Ry.,  54  Fed.  922,  4  C.  C.  A.  670,  discuss- 
ing formalities  required  upon  allowance  of  writ  of  error;  Green  v.  Lynn, 
87  Fed.  840,  31  C.  C.  A.  248,  holding  filing  of  petition  within  statutory 
period  insufficient,  where  appeal  not  allowed,  till  afterward. 

Criticised  in  Nicholson  v.  Chicago,  5  Biss.  90,  Fed.  Cas.  10,248,  where 
order  allowing  appeal  entered  nunc  pro  tunc. . 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  842. 

3  WalL  425-434,  18  L.  Ed.  253,  THE  IBON-CLAD  ATLANTA. 

In  determining  whether  vessel  present,  but  not  firing,  participated  in  cap- 
ture, force,  position,  conduct  and  intention  must  be  considered,  and  where  sach 
as  to  have  moral  effect  on  enemy,  must  be  regarded  as  hastening  capture. 

Approved  in  The  Mangrove  Prize  Money,  188  U.  S.  724,  47  L.  Ed.  667, 
23  Sup.  Ct.  345,  holding  vessel  was  not  within  "signal  distance"  of  another, 
making  a  capture  where  the  two  vessels  were  about  twelve  miles  apart,  and 
capturing  vessel  was  equipped  with  boat  flags  instead  of  usual  signal  flags. 

Distinguished  in  Dewey  v.  United  States,  178  U.  S.  514,  518,  44  L.  Ed. 
1172,  20  Sup.  Ct.  982,  holding  in  determination  of  question  of  superiority 
of  destroyed  forces  for  purpose  of  fixing  bounty  land  batteries,  mines  and 
torpedoes  not  controlled  by  enemy's  vessel  are  to  be  excluded. 

Considerations  of  captors'  peculiar  bravery  or  merit  cannot  justify  depsr- 
ture  from  express  law  in  distributing  proceeds. 

Approved  in  United  States  v.  Steever,  113  U.  S.  762,  28  L.  Ed.  1185,  5 
Sup.  Ct.  768,  adhering  strictly  to  statute,  giving  commanding  officer  frac- 
tional share  of  prize  money. 

3  Walt  434-441,  18  L.  Ed.  221,  PEBALTA  ▼.  tTNITED  STATE& 

Unexplained  absence  of  record  evidence  of  Mexican  grant  in  California 
In  proper  public  office  is  fatal  to  title. 

Approved  in  United  States  v.  Pendell,  185  U.  S.  202,  46  L.  Ed.  872.  22 
Sup.  Ct.  629,  holding  existence  of  grant  and  record  thereof  presumed  from 
uninterrupted  possession  from  1790  until  filing  of  confirmation  petition 
together  with  evidence  of  existence  of  grant  and  of  destruction  of  docu- 
ments by  military  forces;  United  States  v.  Elder,  177  U.  S.  116,  123,  44 
L.  Ed.  695,  697,  20  Sup.  Ct.  541,  544,  holding  no  valid  grant  shown  when 
Governor  indorsed  on  petition  direction  to  distnet  prefect  to  ascertain 
whether  land  had  owner  and  to  cause  delivery  of  land  referred  \o;  United 
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States  V.  Ortiz,  176  U.  S.  426,  427,  447,  448,  44  L.  Ed.  531,  5S9,  20  Sap.  Ct. 
468,  469,  holding  applicant  for  confirmation  of  Mexican  grant  has  burden 
of  proving  existence,  regularity  and  record  of  grant  as  well  as  his  connec- 
tion with  it;  Berreyesa  v.  United  States,  154  U.  S.  623,  23  L.  Ed.  914,  14 
Sup.  Ct.  1179,  and  Bouldin  v.  Phelps,  12  Sawy.  326,  30  Fed.  569,  deciding 
adversely  to  claim  under  alleged  Mexican  grant  not  recorded  in  proper  pub- 
lic office;  Diaz  v.  United  States,  154  U.  S.  590,  38  L.  Ed.  1089,  14  Sup.  Ct. 
1200,  and  Owen  v.  Presidio  Min.  Co.,  61  Fed.  10,  9  C.  C.  A.  338,  holding 
evidence  insufficient  to  establish  grant. 

Complete  documentary  evidence  of  Mezicaii  grants  In  California,  though 
supported  by  testimony  of  witnesses,  is  nevertheless  imrafflclent  if  obtained  from 
private  hands,  and  no  record  thereof  is  found. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  109,  45  L.  Ed.  778,  21 
Sup.  Ct.  567,  holding  grant  by  New  Mexican  governor  incomplete  where 
there  is  no  evidence*  of  approval  by  assembly  and  there  is  no  record  of  fur- 
ther proceedings  to  obtain  approval  of  supreme  government ;  Hays  v.  United 
States,  175  U.  S.  257,  44  L.  Ed.  154,  20  Sup.  Ct.  83,  holding  grant  by  alcalde 
making  no  reference  to  grant  by  Governor,  together  with  oral  evidence  of 
witnesses  that  they  recollected  a  gubernatorial  grant,  does  not  show  valid 
grant  where  there  is  no  evidence  of  record  of  grant;  Bouldin  v.  Phelps,  12 
Sawy.  326,  30  Fed.  569,  holding  void  an  alleged  grant  of  which  no  evidence 
existed  in  Mexican  archives;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642, 
where  documents  introduced  in  support  of  alleged  Spanish  title  came  from 
no  official  depository. 

3  Wall.  441^444,  18  I..  E4.  241,  UNITEB  STATES  V.  CXTTTINa. 

By  act  amending  act  requiring  brokers  to  pay  duties  on  sales,  so  as  to  in- 
clude person  selling  securities  for  himself  in  definition  of  "broker,"  Congress 
intended  to,  and  did,  extend  duties  to  sales  made  by  broker  for  blmself . 

Approved  in  Warren  v.  Shook,  91  U.  S.  712,  28  L.  Ed.  424,  and  Northrup 
V.  Shook,  10  Blatchf .  254,  255,  Fed.  Cas.  10,329,  holding  duties  required  by 
law  on  sales  by  banker  doing  business  as  broker  for  himself. 

Persons  engaged  in  loaning  own  money  as  loan  brokers.     Note,  25 
L.  R.  A.  (N.  S.)  748. 

Miscellaneous.  Cited  in  United  States  v.  Washington  Mills,  2  Cliff.  607, 
Fed.  Cas.  16,647,  holding  assumpsit  proper  form  of  action  for  sums  alleged 
to  be  due  under  revenue  act. 

3  WaU.  446-448,  18  L.  Ed.  243,  T7N1TED  STATES  v.  FISK. 

Amendment  of  section  of  revenue  law,  defining  brokers,  was  intended  not 
to  change  definition,   but  to  require   duties  on  sales  by   broker  for  himself. 
Iiegislative  intent  should  govern  in  construing  law,  thougb  language  HI  chosen. 
Approved  in  Warren  v.  Shook,  91  U.  S.  711,  712,  23  L.  Ed.  424,  con- 
struing same  law  and  amendment. 
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Tenon  paying  banker's  license  may  carry  on  brokerV  business  wlthoat 
paying  fnrtiier  license,  but  if  lie  prefers,  need  not  combine  that  business  with 
Ms  own« 

Approved  in  Clark  v.  Gilbert,  5  Blatchf.  332,  334,  Fed.  Cas.  2822,  holding 
banker  need  not  pay  the  tax. 

Bankers  may  sell  Federal  securities  for  themselves  and  govemmoit,  and 
when  doing  so  for  no  other  person  are  not  required  to  pay  duties  imposed  upon 
^'brokers  and  bankers  doing  business  as  brokers." 

Approved  in  Starr  v.  Flynn,  62  Kan.  849,  62  Pac.  660,  construing  Laws 
1899,  c.  125,  §§4,  22,  relating  to  term  of  marshal  of  Atchison  city  court  ap- 
pointed by  Governor. 

Distinguished  in  Northrup  v.  Shook,  10  Blatchf.  255,  Fed.  Cas.  10,329, 
where  sales  made  for  others  for  a  commission. 

In  construction  of  statutes,  court  must  ascertain  intent  of  legislature.  In 
order  to  do  this,  courts  are  often  compelled  to  construe  "or"  as  meaning  "and," 
and  vice  versa. 

Approved  in  Crompton  &  Knowles  Loom  Works  v.  ^Stafford  Co.,  205  Fed. 
929,  holding^  lan^age  of  oath,  required  of  inventor  to  application  applies 
to  what  was  described,  and  also  to  what  was  claimed,  not  merely  to  what 
is  both  described  and  claimed;  Ledcw  v.  Tennessee  Copper  Co.,  179  Fed. 
252,  holding  construction  of  statute  could  not  amount  to  amendment,  and 
suit  to  enforce  ''claim  to  property,"  under  section  8  of  Judiciary  Act  of 
1875,  did  not  include  suit  to  enforce  restrictions  on  use  of  property  by 
owner;  Oklahoma  etc.  Co.  v.  Morton,  44  Okl.  787,  L.  B.  A.  1915E,  695,  145 
Pac.  1139,  holding  "and'*  could  not  be  substituted  for  "or"  in  construing^ 
terms  of  insurance  policy;  State  v.  Hooker,  22  Okl.  731,  98  Pac.  972,  sub- 
stituting "and''  for  ''or"  in  construing  prohibition  enforcement  act; 
Williams  v.  United  States,  17  Okl.  30,  87  Pac.  647,  holding  indictment 
under  section  3318,  Revised  Statutes,  need  not  allege  defendant  was  both 
rectifier  and  wholesaler  of  liquors;  Ransom  v.  Rutherford  County,  123 
Tenn.  23,  Ann.  Cas.  1912B,  1356,  130  S.  W.  1062,  substituting  "and"  for 
"or"  in  caption  of  statute,  allowing  counties  or  municipalities  to  issue 
bonds  for  normal  schools ;  Ross  v.  Terrell,  99  Tex.  506,  90  S.  W.  1095,  sub- 
stituting "and"  for  "or"  in  statute  limiting  rights  of  those  who  had  pur- 
chased lands  "under  this  act  or  former  law"  in  purchase  of  additional 
lands. 

Construction  of  "and"  as  "or,"  and  vice  versa,  in  construing  statute 
pr  ordinance.    Note,  Ann.  Gas.  1913A,  1058. 

Miscellaneous.  Cited  in  United  States  v.  Washington  Mills,  2  Clift.  607, 
Fed.  Cas.  16,647,  holding  assumpsit  proper  action  for  sums  due  under 
revenue  act. 
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3  WaU.  448-451,  18  L.  Ed.  245,  GBEEN  v.  VAN  BXJSKESK. 

Where  highest  State  court  senda  jndgment  to  court  below  for  execution 
and  the  record  with  it,  writ  of  error  may  iasae  to  latter  court. 

Approved  in  Atherton  v.  Fowler,  91  U.  S.  148,  23  L.  Ed.  266,  discussing 
and  laying  down  the  rule;  dissenting  opinion  in  Underwood  v.  McY^igh, 
131  U.  S.  cxxii,  exxiv,  Appx.,  21  L.  Ed.  954,  955,  majority  holding  writ  should 
not  have  been  directed  to  subordinate  court. 

Distinguished  in  Kentucky  v.  Powers,  139  Fed.  489,  upholding  right  of 
removal  of  criminal  case  to  Federal  court  where  defendant  denied  equal 
protection  of  laws  in  selection  of  jury. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  837,  848,  865. 

Jndgment  sent  down  with  record  and  entered  in  New  York  Supreme  Court 
in  conformity  with  direction  of  Court  of  Appeala  became  final  only  when  so 
entered,  and  nnraccessful  party  had  ten  days  therefrom  to  take  out  writ  of 
error  and  make  it  supersedeas. 

Approved  in  Crooker  v.  Knudsen,  232  Fed.  858,  dismissing  writ  of  error 
from  order  of  arrest  on  ground  that  it  was  not  final  judgment;  Brumagim 
V.  Chew,  21  N.  J.  Eq.  186,  where  writ  issued  to  New  Jersey  chancery  court 
operated  as  supersedeas;  Ex  parte  Dunn,  6  S.  C.  309,  holding  Federal 
Supreme  Court  could  decide  whether  writ  of  error  to  State  court  operated 
ns  supersedeas;  dissenting  opinion  in  Western  Union  Tel.  Co. *v.  Eyser,  19 
Wall.  430,  22  L.  Ed.  45,  majority  discussing  yrhat  is  necessary  to  make  writ 
supersedeas;  Slaughter-House  Cases,  10  Wall.  291,  19  L.  Ed.  920,  discuss- 
ing effect  of  writs. 

Distinguished  in  State  v.  Judge,  33  La.  Ann.  1389,  where  State  Supreme 
Court  judgment  was  final  and  instantly  operative. 

Writ  of  error  from  United  States  Supreme  Court  as  staying  proceed- 
ings in  State  court.    Note,  Ann.  Cas.  1912A,  261. 

Entry  or  record  necessary  to  complete  judgment  6t  order.    Note,  28 
L.  B.  A.  621. 

A  judgment  is  not  final  until  entered  in  a  court  in  which  execution  can 
issue. 

Approved  in  California  Consolidated  Min.  Co.  v.  Manley,  203  U.  S.  579, 
61  L.  Ed.  326,  27  Sup.  Ct.  779,  following  rule. 

Miscellaneous.  Cited  in  Keller  v.  Paine,  107  N.  Y.  90,  13  N.  E.  638, 
upon  a  question  of  conflict  of  laws.     . 

S  Wall.  451-460,  18  L.  Ed.  197,  THE  8ALLT  ICAaEE. 

Legal  effect  of  bill  of  lading  as  regards  consignees,  in  absence  of  internal 
or  extrinsic  evidence  to  contrary,  is  to  vest  ownership  in  them. 

V— «7 
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Approved  in  Rosenbush  v.  Bemheimer,  211  Mass.  149,  Ann.  Gas.  1918A, 
1317,  97  N.  E.  935,  holding  that  defendants  were  consignees  in  bill  of 
lading  issued  by  carrier  was  evidence  they  had  title  so  as  to  charge  carrier 
with  knowledge  of  ownership;  Orange  Co.  Fruit  Exch.  v.  Hubbell,  10  N.  M. 
55,  61  Pac.  122,  holding  bill  of  lading  prima  facie  vests  ownership  in  con- 
signee unless  contraiy  is  shown  by  extrinsic  evidence;  Richardson  v.  Hut- 
chinson, 20  Fla.  24,  where  bill  of  lading  raised  presumption  of  title  in  person 
for  whose  account  consignment  made,  overcome,  however,  by  contrary 
evidence. 

Distinguished  in^  The  Prussia,  100  Fed.  488,  holding  where  contract  for 
sale  of  lumber  provided  for  delivery  at  distant  port,  price  to  be  paid  on 
delivery,  and  draft  accompanying  bill  of  lading  was  not  paid  and  lumber 
not  delivered,  qonsignce  could  not  sue  vessel  in  rem  for  breach  of  contract 
of  affreightment;  Bonds-Foster  Lumber  Co.  v.  Northern  Pac.  Ry.  Co.,  53 
Wash.  304,  101  Pac.  878,  holding  delivery  with  ii^yoice  of  nonassignable 
bill  of  lading  without  indorsement  passed  no  title;  First  Nat.  Bank  y. 
Northern  Pac.  Ry.,  28  Wash.  442,  68  Pac.  967,  holding  carrier  liable  to 
indoi*see  of  bill  of  lading  where  it  delivers  goods  to  consignee. 

Delivery  of  goods  to  carrier  for  shipment  as  delivery  to  purchaser. 
Note,  20  Ann.  Gas.  1031. 

Passing  of  title  by  delivery  to  carrier  for  transportation  to  consignee 
or  vendee.    Note,  22  L.  B.  A.  420. 

Burden  is  upon  claimants  'to  prove  nonllabUity  to  seizure  of  cargo  on 
captured  vessel  consigned  to  enemies. 

Approved  in  The  Carlos  F.  Roses,  177  U.  S.  661,  44  L.  Ed.  932,  20 
Sup.  Ct.  806,  holding  presumption  is  that  cargo  on  enemy  vessel  is  enemy 
property;  In  re  Calvi,  185  Fed.  656,  holding  evidence  did  not  sustain  bur- 
den on  buyer  of  goods  of  bankrupt  to  prove  sale  was  not  fraudulent. 

Order  for  taking  fnrtlier  testimony  may  be  made  in  court's  discretion  upoa 
application,  either  in  lower  or  in  appellate  court,  but  is  usually  made  with  great 
caution  and  only  when  Interests  of  Justice  require  it. 

Approved  in  Sorensen  v.  Keyser,  51  Fed.  32,  2  C.  C.  A.  92,  holding  ap- 
plications to  take  evidence  on  appeal  not  granted  as  of  course. 

Capture  clothes  captors  with  rights  of  owner  subsisting  when  voyage  com- 
menced. Lien  arranged  for,  or  change  of  ownership,  while  in  tranfiltn»  la  a 
nullity. 

Approved  in  United  States  v.  The  Sally  Magee,*27  Fed.  Cas.  932,  deny- 
ing lien  of  seamen  on  captured  vessel  for  wages. 

Distinguished  in  The  Carlos  F.  Roses,  177  U.  S.  680,  681,  44  L.  £d.  9S9, 
20  Sup.  Ct.  813,  holding  right  of  capture  aeta  on  proprietary  interest  of 
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thing  captured  at  time  of  capture  and  is  not  affected  by  secret  liens  or 
private  engagements  of  parties. 

Marine  insurance — Validity  of  insurance  of  enemy  property.    Note, 
5  B.  XL  G.  838. 

Rights  of  lienholders  as  to  captured  property.    Note,  5  B.  R.  0.  1002. 

Miscellaneous.     Cited  in  Merchants'  Ins.  Co.  v.  Edmond,  17  Gratt.  150,* 
158,  159,  suit  for  insurance  on  cargo  of  Sally  Magee,  holding  no  violation 
of  law  involved  in  the  voyage. 

3  Wall.  462-478,  18  L.  Ed.  265,  SIMPSON  ▼.  DALL. 

Bill  of  exceptions,  which  shows  the  rulings  which  were  excepted  to,  4uid 
that  they  were  excepted  to  in  proper  time,  will  not  he  held  invalid  hecause 
unskillfoUy  drawn. 

Approved  in  McAnaw  v.  Matthis,  129  Mo.  151,  31  S.  W.  346,  construing 
bill  of  exceptions  ticcording  to  substance  of  its  recitals,  holding  same 
sufficient. 

Distinguished  in  United  States  v.  Carey,  110  U.  S.  52,  28  L.  Ed.  67,  3 
Sup.  Ct.  425,  where  it  appeared  exception  not  taken  till  after  trial ;  John- 
son v.  Garber,  73  Fed.  526,  19  C.  C.  A.  556,  where  requisite  facts  did  not 
appear. 

Secondary  evidence  of  contents  of  letten  to  an  attorney,  for  opening  and 
detaining  which  suit  was  brought  for  damages,  was  inadmissible  in  absence  of 
showing  that  party  alleging  their  loss  had  in  good  faith  exhausted  all  accessible 
means  of  discovery. 

Approved  in  Brown  v.  Harkins,  131  Fed.  66,  65  C.  C.  A.  301,  refusing 
secondary  evidence  of  contents  of  books  of  distiller  where  books  had  been 
taken  from  him  by  collector  and  removed  to  latter  *s  office,  and  thence  to 
revenue  agent's  office,  and  proof  made  of  search  in  latter 's  office  but  not 
in  collector's;  Avery  v.  Stewart,  134  N.  C.  295,  296,  46  S.  E.  522,  523,  testi- 
mony of  witness  that  he  received  certain  letter,  and  tliat  it  was  lost  and 
he  could  not  find  it,  does  not  warrant  admission  of  secondary  evidence; 
McManus  v.  Commw.,  10  N.  D.  345,  87  N.  W.  10,  admitting  secondary  evi- 
tleiice  of  contents  of  lost  deed  where  it  did  not  come  into  possession  of 
plaintiff;  Schmieder  v.  Barney,  32  Fed.  659,  Kearney  v.  Mayor,  92  N.  Y. 
r)21,  and  Wiseman  v.  Northern  etc.  R.  R.  Co.,  20  Or.  428,  23  Am.  St.  Rep. 
137,  26  Pac.  274,  where  proper  showing  for  introduction  of  secondary  evi- 
dence not  made  out;  Brock  v.  Cottingham,  23  Kan.  389,  requiring  testimony 
of  last  custodian  of  paper,  secondary  evidence  of  which  is  offered ;  Johnson 
v.  Arnwine,  42  N.  J.  L.  454,  36  Am.  Rep.  529,  upon  showing  necessary  to  ' 
support  secondary  evidence;  Johnson  v.  Arnwine,  42  N.  J.  L.  459,  36 
Am.  Rep.  533,  u|>on  power  of  Cfourt  of  Errors  to  review  showing  made  for 
introduction  of  secondary  evidence. 
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Distinguished  in  Cochran  v.  Bank  of  Tuttle,  31  Okl.  172,  120  Pac.  652, 
holding  rule  did  not  apply  where  adverse  party  was  custodian  and  shown 
to  have  be^n  last  in  possession,  and  admitted  loss. 

Supremacy  ^  of  State  or  nation  over  devolution  of  property.  Note, 
17  L.  R.  A.  87. 

Effect  of  giving  check,  note  or  draft  in  payment  of  debt,  or  establish- 
ment of  counter-credit,  for  purpose  of  defeating  attachment  or  gar- 
nishment of  indebtedness.     Note,  9  L.  R.  A.  (N.  8.)  1259. 

Opening  of  letter  to  attorney  by  member  of  firm  Indebted  to  Insolvent  firm, 
whose  creditor  cansed  letter  to  be  written  directing  attachment  of  debt,  where 
peculiar  personal  relations  were  sufficient  to  authorise  its  opening,  and  sabse- 
quent  payment  of  debt  before  attachment,  gave  no  ground  for  recovery  of 
damages. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  New  York  etc.  Ry.  Co.,  150 
N.  Y.  432,  433,  55  Aql  St.  Rep.  698,  34  L.  R.  A.  84,  44  N.  E.  1049,  holding 
court  of  equity  would  not  foreclose  mortgage  where  fraud  involved. 

Miscellaneous.  Cited  in  Louisville  etc.  R.  Co.  v.  Vincent,  116  Tenn.  335,. 
8  Ann,  Gas.  66,  95  S.  W.  184,  to  point  that  where  plaintiff  joined  servant 
of  railroad  as  defendant  in  damage  suit  against  them  for  joint  tort,  rail- 
road could  not  complain  that  motive  was  to  prevent  removal  to  Federal 
court. 

3  WaU.  478-494,  18  L.  Ed.  88,  BSABD  V.  FEDEBT. 

Patent  is  a  deed  of  the  United  States  and  takes  effect  by  relation  at  time 
of  filing  of  petition  before  board  of  land  commlssionerB. 

Approved  in  Arthur  v.  Coyne,  32  Okl.  531,  122  Pac.  690,  following  rule ; 
Knapp  V.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167,  59  L.  Ed.  898,  35 
Sup.  Ct.  515,  holding  patent  to  homesteader  related  back  to  date  of  initia- 
tory act  so  as  to  cut  off  intervening  claimants;  Wilson  Cypress  Co.  v.  Del 
Pozo  y  Marcos,  236  U.  S.  648,  59  L.  Ed.  768,  35  Sup.  Ct.  446,  holding 
patentee  had  taxable  interest  in  land  patented  though  in  excess  of  amount 
confirmed  by  Congress  as  grantee  of  former  sovereign;  United  States  v. 
Anderson,  194  U.  S.  399,  48  L.  Ed.  1039,  24  Sup.  Ct.  716,  government  can- 
not retain,  as  against  grantees  of  indemnity  railroad  lands,  sum  collected 
for  removal  of  stone  and  timber  during  period  between  selection  of  lands 
and  approval  of  selection;  Campbell  v.  Weyerhaeuser,  161  Fed.  333,  88 
C.  C.  A.  412,  holding  one  never  in  privity  in  title  with  United  States  before 
patent  issued  to  another  could  not  sue  in  equity  to  charge  title  with  trust 
in  his  favor;  Peyton  v.  Desmond,  129  Fed.  12,  63  C.  C.  A.  651,  homestead 
patentee  may  recover  value  of  timber  wrongfully  cut  and  removed  from 
land  after  initiation  of  claim  and  prior  to  issuance  of  patent;  McDonald 
V.  McCoy,  121  Cal.  67,  following  rule ;  dissenting  opinion  in  United  States 
V.  Loughrey,  172  U.  S.  229,  43  L.  Ed.  428, 19  Sup.  Ct.  162,  arguendo. 
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Description  of  property  Ykj  name  wbere  well  known  la  sufficient. 

Approved  in  Barrett  v.  Crary,  4  Alaska,  485,  holding  description  in  com- 
plaint to  recover  possession  of  lode  mining  claim  by  name  was  sufficient; 
Veronda  v.  Dowdy,  13  Ariz.  267,  108  Pac.  482,  holding  designation  by  name 
sufficient  in  ejectment. 

Under  treaty  of  Gnadalupe  Hidalgo,  rights  of  inhabitants  to  their  prop- 
erty is  aa  fnlly  protected,  as  under  the  former  government,  before  cession. 

Approved  in  Jones  v.  St.  Louis  Land  etc.  Co.,  232  U.  S.  361,  58  L.  Ed. 
637,  34  Sup.  Ct.  419,  holding  confirmation  of  Mexican  grant  constituted 
declaration  of  validity  of  claim  under  Mexican  laws;  Los  Angeles  Farm- 
ing etc.  Co.  V.  Los  Angeles,  217  U.  S.  227,  228,  64  L.  Ed.  745,  30  Sup.  Ct. 
452,  holding  act  of  1851,  relating  to  Spanish  and  Mexican  titles,  was  not 
one  granting  titles,  and  no  rights  could  originate  thereunder;  Boquillas 
Land  etc.  Co.  v.  Curtis,  213  U.  8.  344,  53  L.  Ed.  825,  29  Sup.  Ct.  493,  hold- 
ing where  original  Mexican  title  did  not  carry  ri]mrian  rights,  confirmation 
did  not  give  such  rights ;  United  States  v.  Conway,  175  U.  S.  70,  44  L.  Ed. 
76,  20  Sup.  Ct.  17,  holding  XiTdian  claim  or  title  that  has  been  conRrmed 
by  Congress  is  just  and  unextinguishable  one  within  Private  Land  Act, 
§  13,  subd.  2,  providing  that  no  claim  shall  be  allowed  that  shall  interfere 
with  or  overthrow  any  such  title ;  Knight  v.  United  States  Land  Assn.,  142 
U.  S.  184,  85  L.  Ed.  982,  12  Sup.  Ct.  265,  holding  States  did  not  acquire 
title  to  tide-lands,  granted  to  individuals  by  former  government;  Califor- 
nia Powder  Works  v.  Davis,  151  U.  S.  394,  38  L.  Ed.  208,  14  Sup.  Ct.  352, 
holding  that  no  Pederal  question  was  involved;  Coburn  v.  San  Mateo,  75 
Ped.  528,  holding  grant  bordering  '^to  the  west  on  the  sea"  did  not  cover 

tide-lands. 

• 

Board  of  Oallfomia  land  commissiinMts,  having  acqiired  jurisdiction,  its 
subsequent  proceedings  cannot  be  collaterally  attacked  for  mere  error  or  irregu- 
larity. 

Approved  in  Bemal  v.  Lynch,  36  Cal.  143,  following  rule. 

Case  showing  "a  claim  by  virtue  of  a  right  or  title  derived  from  the  Span- 
ish or  MexiCfn  government"  gives  the  board  of  Oallfomia  land  commissioners 
Jurisdiction. 

Approved  in  Thompson  v.  Los  Angeles  Farming  &  M.  Co.,  180  U.  S.  78, 
45  L.  Ed.  435,  21  Sup.  Ct.  291,  holding  patent  based  on  confirmation'  of 
grant  by  California  land  commissioners  cannot  be  collaterally  attacked  on 
ground  of  invalidity  of  grant  and  lack  of  board's  jurisdiction;  Mora  v. 
Foster,  3  Sawy. '470,  Fed.  Cas.  9784,  holding  that  board  of  commissioners 
could  determine  claim  of  church  under  Mexican  grant. 

Pio  Pico  grant,  not  having  been  presented  to  the  board  of  California  land 
conunissioners  for  confirmation,  or  confirmed  by  the  Departmental  Assembly 
before  July  1,  1846^  was  properly  excluded. 
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Approved  in  Bouldin  v.  Phelps,  12  Sawy.  309,  311,  312,  314,  30  Fed.  558, 
559,  560,  561,  holding  grant  not  confirmed  by  Departmental  Assembly  in- 
valid; Harvey  v.  Barkery,  126  Cal.  272,  58  Pac.  696,  following  rule. 

Act  of  1851,  providing  that  claims  to  lands  in  California,  not  presented  in 
two  years  for  confirmation,  will  be  treated  as  abandoned,  is  not  unconstitu- 
tional 80  far  as  it  applies  to  imperfect  grants. 

Approved  in  More  v.  Steinbach,  127  II.  S.  79,  32  L.  Ed.  64,  8  Sup.  Ct- 
1070,  following  rule;  Montgomery  v.  Bevans,  1  Sawy.  681,  Fed.  Cas.  9735, 
holding  statute  of  limitations  invalid,  so  far  as  applicable  to  titles  derived 
from  Mexican  authorities,  and  perfected  after  its  passage ;  Phelan  v.  Poyo- 
reno,  74  Cal.  452,  13  Pac.  683,  holding  perfect  title  under  Mexican  law 
need  not  be  presented  for  confirmation. 

Under  fifteenth  section  of  act  March  3,  1851,  final  decrees  of  board  of 
California  land  commissioners,  and  patents  issued  under  said  act,  are  conda- 
sive,  except  as  to  third  persons  with  superior  titles. 

Approved  in  Barker  v.  Harvey,  181  U.  S.  491,  45  L.  Ed,  968,  21  Sup.  Ct. 
694,  holding  mission  Indians  claiming  right  of  permanent  occupancy  of 
land  in  California  under  Mexican  grant  must,  under  act  of  1851,  present 
claim  for  confirmation;  Thompson  v.  Los  Angeles  Farming  &  M.  Co.,  180 
U.  S.  79,  80,  45  L.  Ed.  435,  21  Sup.  Ct.  292,  holding  patent  based  on  con- 
firmation of  grant  by  California  land  commission  cannot  be  collaterally 
attacked  on  ground  of  invalidity  of  grant  and  lack  of  commission's  juris- 
diction; United  States  v.  Peralta,  99  Fed.  632,  holding  after  Land  Depart- 
ment has  issued  patent  to  Mexican  grant  in  conformity  to  decree  of  court 
confirming  grant,  such  court  cannot  entertain  petition  for  issuance  of 
patent  in  accordance  with  different  survey ;  Brown  v.  Parker,  127  Mich.  393 
(see  86  N.  W.  990),  holding  where  marsh  land  adjacent  to  great  lakes  was 
surveyed  by  Government,  being  bounded  by  meander  line  of  lake,  and  was 
afterward  conveyed  to  State  under  swamp-land  act  and  by  State  to  private 
purchaser,  character  of  such  territory  as  land  and  not  as  bed  of  lake  was 
conclusively  established;  Bradley,  etc.,  v.  Dells  Lumber  Co.,  105  Wis.  252, 
81  N.  W.  396,  holding  under  act  of  Congress  of  June  2,  1858,  surveyor- 
general  *s  determination  that  persons  were  legal  representatives  of  claimant 
is  prima  facie  evidence  of  that  fact;  Meader  v.  Norton,  11  Wall.  457,  20 
L.  Ed.  187,  Carpentier  v.  Montgomery,  13  Wall.  496,  20  L.  Ed.  702,  St.  Louis 
Smelting  -etc.  Co.  v.  Kemp,  104  U.  S.  641,  26  L.  Ed.  877,  More  v.  Stein- 
bach, 127  U.  S.  83,  32  L.  Ed.  56,  8  Sup.  Ct.  1072,  Knight  v.  United  States 
Land  Assn.,  142  U.  S.  187,  202,  35  L.  Ed.  983,  989,  12  Sup.  Ct.  266,  271, 
and  Dominguez  De  Guyer  v.  Banning,  167  U.  S.  740,  42  L.  Ed.  345,  17 
Sup.  Ct.  943,  all  following  rule;  Adam  v.  Norris,  103  U.  S.  593,  26  L.  Ed.  584, 
holding  patent  not  invalid  though  covering  lands  included  in  prior  patent; 
Russell  V.  Maxwell  Land  Grant  Co.,  158  U.  S.  255,  256,  39  L.  Ed.  971,  972, 
15  Slip.  Ct.  828,  829,  and  Colorado  Fuel  Co.  v.  Maxwell  Land  Grant  Co.,  22 
Colo.  73,  43  Pac.  557,  holding  survey  confirmed  by  Land  Department  not 
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open  to  eollateral  attack;  Boyle  v.  Hinds,  2  Sawy.  530,  Fed.  Cas.  1759, 
United  States  v.  Flint,  4  Sawy.  67,  Fed.  Cas.  15,121,  Manning  v.  San 
Jacinto  Tin  Co.,  7  Sawy.  422,  9  Fed.  729,  Mora  v.'Nunez,  7  Sawy.  464,  10 
Fed.  640,  Hayner  v.  Stanly,  8  Sawy.  220,  13  Fed.  222,  Ward  v.  Mulford, 
32  Cal.  371,  De  Guyer  v.  Banning,  91  Cal.  402,  27  Pac.  762^  Los  Angeles 
Farming  etc.  Co,  v.  Thompson,  117  Cal.  599,  601,  49  Pac.  715,  716,  and 
Waddingham  v.  Robledo,  6  N.  M.  373,  28  Pac.  671,  all  following  rule ;  United 
States  V.  Minor,  12  Sawy.  167,  29  Fed.  135,  holding  patent,  valid  on  face, 
will  not  be  vacated  for  matters  dehors  the  record;  United  States  v.  Dallas 
&  R.  R.  Co.,  14  Sawy.  394,  41  Fed.  498,  holding  decision  of  Governor 
whether  road  was  completed  to  be  conclusive;  Germania  Iron  Co.  v.  United 
States,  58  Fed.  336,  7  C.  C.  A.  256,  holding  that  United  States  had  suffi- 
cient interest  to  maintain  suit  to  vacate  patent;  Deweese  v.  Reinhard,  61 
Fed.  780,  10  C.  C.  A.  55,  holding  one  claiming  under  homestead  could  not 
njaintain  action  to  cancel  certification;  Hartman  v.  Warren,  76  Fed.  164r 
22  C.  C.  A.  30,  holding  adjudications  of  Land  Department  valid  until  re- 
versed ;  Miller  v.  Dale,  44  Cal.  578,  579,  holding  patent  could  not  be  assailed 
in  a  collateral  action ;  Byrne  v.  Alas,  74  Cal.  639,  16  Pac.  528,  holding  that 
issuance  of  patent  did  not  determine  the  relation  between  claimant  and 
Indians;  Winona  etc.  Land  Co.  v.  Ebilcisor,  52  Minn.  322,  54  N.  W.  93, 
holding  certification  of  title  not  subject  to  collateral  attack;  Silver  Bow 
M.  &  M.  Co.  V.  Clark,  5  Mont.  424,  5  Pac.  581,  holding  void  patent  issued 
without  authority;  Talbott  v.  King,  6  Mont.  106,  9  Pac.  441,  holding  patent 
to  mining  claim  conclusive  proof  of  discovery  and  location;  Weeks  v.  Mil- 
waukee etc.  R.  R.  Co.,  78  Wis.  519,  47  N.  W.  742,  holding  patent  not  con- 
clusive that  patentee  was  entitled  to  land  as  assignee  of  plaintiff;  Thomp- 
son v.  Felton,  54  Cal.  554,  arguendo;  dissenting  opinion  in  Yates  v.  Smith, 
38  Cal.  71,  majority  holding  that  decree  of  confirmation  is  res  adjudicata 
against  all  persons;  dissenting  opinion  in  South  End  Min.  Co.  v.  Tinney, 
22  Nev.  44,  54,  62,  35  Pac.  97,  101,  105,  majority  holding  that  obtaining  of 
patent  was  a  fraud  on  defendant. 

Distinguished  in  Stoneroad  v.  Beck,  16  N.  M.  773,  120  Pac.  905,  holdin'r 
under  act  of  1854,  relating  to  claims  u^der  Spanish  and  Mexican  grants  in 
New  Mexico,  favorable  report  of  surveyor-general  on  application  to  estab- 
lish claim  did  not  give  right  to  patent;  Henshaw  v.  Bissell,  18  Wall.  265, 
21  L.  Ed.  839,  and  Bissell  v.  Henshaw,  1  Sawy.  565,  567,  568,  569,  580,  581, 
582,  Fed.  Cas.  1447,  whenever  two  surveys  cover  the  same  tract,  the  judi- 
ciary may  decide  which  prevails. 

Federal  courts  for  Galifomla  drcnit  have  adopted  tlie  systein  of  pleading 
and  practice  of  State  courts. 
Approved  in  Northern  Pac.  R.  R.  Co.  v.  Amarker,  46  Fed.  236,  arguendo. 

Miscellaneous.  Cited  in  Brownsville  ▼.  Basse,  36  Tex*  504;  Emerio  v. 
Alvarado,  64  Cal.  556,  2  Pac.  432. 
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3  WaU.  495-614,  18  L.  Ed.  207,  BANE  FOB  SAVING6  Y.  THE  OOLLECTOB. 

Savings  banks,  having  no  capital  stock,  and  wbose  business  Is  confined  to 
receiving  deposits  and  loaning  same,  are  engaged  In  "banking^  wltbln  revenue 
act  of  1864,  and  upon  repeal  of  proviso  excepting  tbem  became  liable  to  tke 
tax. 

Approved  in  Oulton  v.  Savings  Institution,  17  Wall.  119,  21  L.  Ed.  620, 
agreement  that  bank  is  to  reimburse  depositor  only  out  of  first  disposable 
funds  does,  not  change  the  case ;  German  Sav.  Bank  v.  Archbold,  15  Blatchf . 
402,  ^ed.  Gas.  5364,  holding  tax  to  be  on  bank,  not  on  depositor,  conse- 
quently constitutional ;  Reed  v.  People,  125  111.  597,  1  L.  B.  A.  826,  18  N.  £. 
297,  holding  act  instituting  savings  societies  confers  banking  powers. 

Distinguished  in  Qerman  Sav.  &  L.  Soc.  v.  Oulton,  1  Sawy.  699,  Fed.  Gas. 
5362,  holding  deposits  payable  upon  acquisition  of  profits,  etc.,  not  taxable. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  72. 

^  Banks  In  the  commercial  sense  are  those  of  deposit,  of  discount^  and  of 
circulation;  all  or  any  of  these  functions  may  be  exercised  by  the  same  associa- 
tion. 

Approved  in  Hamilton  Nat.  Bank  v.  American  Loan  &  T.  Go.,  66  Neb.  72-,  - 
92  N.  W.  191,  corporation  organized  to  negotiate  loans,  purchase  and  sell 
notes  and  mortgages  and  receive  deposits  and  execute  trusts,  is  bank  whose 
stockholders  are  liable  under  Gonst.,  art.  XI,  §  7 ;  State  v.  Franklin  Go. 
Sav.  Bank,  74  Vt.  259,  52  Atl.  1071,  holding  where  bank  authorized  to 
receive  commercial  deposits,  they  are  included  in  term  "deposits"  as  used 
in  Vt.  Stats.  583,  584,  as  basis  for  taxation;  Oregon  etc.  Trust  Inv.  Go.  v. 
Rathbun,  5  Sawy.  35,  Fed.  Gas.  10,555,  holding  corporation  having  its  own 
money  not  a  bank;  New  Orleans  v.  New  Orleans  Sav.  Inst.,  32  La.  Ann. 
531,  holding  that  institution  was  a  bank  of  deposit,  and  liable  to  bank 
license. 

^  Sabseqoent  r^eal  of  provlao  to  section  110  of  Act  of  Jnne  SO,  1864,  exdnd- 
Ing  savings  banks  from  operation  of  first  clause  left  sabstantlye  part  of  sec* 
tlon  In  full  force. 

Approved  in  Dykstra  y.  Holden,  151  Mich.  294,  128  Am.  St.  Bep.  267, 
14  Ann.  Gas.  852,  15  L.  B.  A.  (N.  S^  575,  115  N.  W.  76,  holding  repeal  of 
act  creating  general  exception  to  city  election  law  restored  general  law  to 
operation. 

Proviso,  although  repealed,  may  be  resorted  to  In  expounding  a  j^hraae 
In  another  section. 

Approved  in  Mason  v.  Granbury,  68  N.  J.  L.  159,  62  Atl.  572,  holding- 
under  Pamph.  Laws  1899,  p.  372,  §  67,  township  committee  may  make  light- 
ing contract  without  vote  of  people  or  issuance  of  bonds;  £x  parte  Grow 
Dog,*  109  U.  S.  561,  27  L.  Bd.  1032,  3  Sup.  Gt.  399,  Gommonwealth  v.  Bailey^ 
13  Allen,  546,  United  States  v.  Monte,  3  N.  M.  126,  3  Pac.  47,  Territory  v. 
Luna,  3  N.  M.  155,  3  Pac.  244,  Gortesy  v.  Territoiy,  7  N.  M.  97,  19  L.  R.  A. 
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356,  32  Pac.  507,  and  Harrington  v.  Smith,  28  Wis.  62,  construing  various 
statutes;  Viterbo  v.  Friedlander,  120  U.  S.  726,  80  L.  Ed.  782,  7  Sup.  Ct. 
972,  considering  French  text  in  construing  Civil  Code  of  Louisiana;  Baum 
V.  Thorns,  150  Ind.  386,  65  Am.  St.  Rep.  874,  50  N.  E.  360,  discussing  effect 
of  repeal  of  repealing  act ;  Washington  v.  Corinth,  55  Vt.  470,  to  point  that 
one  part  of  statute  must  be  construed  by  another. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction  of 
statute.    Note,  Ann.  Gas.  1915B,  626. 

Moneys  received  on  deposit  and  invested  at  once  are  "deposits'*  until  re- 
paid, and  liable  to  the  tax. 

Approved  in  Society  for  Savings  v.  Coite,  6  Wall.  609,  611,  18  L.  Ed.  908, 
904,  and  Provident  Institution  v.  Massachusetts,  6  Wall.  627,  18  L.  Ed.  912, 
holding  deposits  of  savings  institution  invested  in  Federal  securities  exempt 
from  State  taxation,  to  be  taxable. 

3  Wall.  514-559,  18  L.  Ed.  200,  THE  BBBMUDA. 

Where  cargo  was  sent  to  neutral  port,  there  to  be  transBhlpped  and  car- 
ried to  blockaded  port,  the  original  destination,  the  vessel  was  liable  to  con- 
demnation. 

Approved  in  dissenting  opinion  in  The  Pedro,  175  U.  S.  374,  44  L.  Ed. 
208,  20  Sup.  Ct.  146,' majority  holding  Spanish  vessel  sailing  from  Havana 
to  Santiago  with  no  cargo  except  that  designed  for  enemy's  port  liable  to 
capture,  though  voyage  began  at  Antwerp  and  she  was  under  charter  to 
proceed  to  America  for  return  cargo. 

Dfstinguished  in  The  Pedro,  176  U.  S.  365,  44  L.  Ed.  199,  20  Sup.  Ct.  1^42, 
holding  Spanish  vessel  sailing  from  Havana  for  Santiago  with  no  cargo 
except  that  designated  for  enemy's  port  liable  to  capture,  though  voyage  be- 
gan at  Antwerp  and  she  was  under  charter  to  proceed  to  America  for  return 
cargo ;  The  Peterhoff,  5  Wall.  54,  56,  18  L.  Ed.  570,  holding  vessel  destined 
for  a  neutral  port  with  no  ulterior  destination  for  the  ship  violates  no 
blockade. 

Neutral  ship,  if  acting  in  good  faith,  may  convey  contraband  to  a  belli- 
gerent, subject  to  seizure  of  offending  goods. 

Approved  in  Pearson  v.  Pearson,  108  Fed.  463,  holding  equity  has  no 
jurisdiction  of  suit  by  private  persons  to  enjoin  filibustering  expedition; 
The  Carondelet,  37  Fed.  802,  discharging  vessel  carrying  arms  deliverable 
to  the  Dominican  government;  The  Itata,  56  Fed.  509,  5  C.  C.  A.  608,  dis- 
charging vessel,  which  receives  arms,  etc.,  intending  to  carry  them  to  insur- 
gents in  foreign  country. 

Ship,  conveying  contraband  goods  destined  to  belligerent  port  under  cir- 
cumstances of  fraud,  is  liable  to  condemnation. 

Approved  in  The  Adula,  89  Fed.  358,  condemning  vessel  attempting  to 
enter  port,  with  knowledge  of  the  blockade. 
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Miscellaneous.  Cited  in  Withenbury  v.  United  States,  5  Wall.  821,  IS 
L.  EdL  613,  as  instance  of  libel,  where  all  the  matters  were  not  finally  dis- 
posed of,  yet  an  appeal  allowed. 

3  WaU.  559-560,  18  L.  Ed.  220,  THE  HABT. 

Neutral  yessels  controlled  by  belligerents  In  their  trade,  or  sent  with  con- 
traband to  neutral  port,  real  destination  being  belligerent  port,  may  be  con- 
demned as  enemy's  property. 

Approved  in  dissenting  opinion  in  The  Pedro,  175  U.  8.  375,  4^  L.  Ed. 
203,  20  Sup.  Ct.  145,  majority  holding  Spanish  vessel  sailing  from  Havana 
to  Santiago  with  no  cargo  except  that  designed  for  enemy's  port  liable  to 
capture,  though  voyage  b^an  at  Antwerp  and  she  was  under  charter  tp 
proceed  to  America  for  return  cargo. 

3  WalL  560-564,  18  L.  Ed.  78,  B0LLIKaEB»8  OHAMPAONE. 

Penalty  of  forfeiture  attaches,  wliere  entry  of  diampagne  has  been  made 
by  fraud,  though  duty  paid  would  be  same  if  entry  had  been  true. 

Approved  in  United  States  v.  Seventy-eight  Casks  of  White  Wine,  27 
Fed.  Cas.  1037,  holding  that  false  description  in  invoice  subjects  goods  to 
forfeiture. 

3  WaU.  564-566,  18  L.  Ed.  168,  THE  DOUBO. 

^actlce  of  bringing  up  appeal  without  merits  or  expectation  of  reyersal 
condemned. 

Approved  in  McCourt  v.  Singers-Bigger,  150  Fed.  104,  80  C.  C.  A.  56, 
decree  adjudging  subsequent  issues  not  determined  by  earlier  decree  which 
was  basis  of  appellate  mandate  is  appealable;  Southern  Building  etc.  Assn. 
t.  Carey,  117  Fed.  326,  holding  Circuit  Court  cannot  deny  appeal  from  its 
decree  on  ground  that  it  is  frivolous. 

Appeal  is  matter  of  right  and  must  be  allowed  if  prayed. 

Approved  in  J.  D.  Randall  Co.  v.  Foglesong  Mach.  Co.,  200  Fed.  742,  119 
Ci  C.  A.  185,  holding  appeal  allowable  by  trial  judge  nunc  pro  thnc  after 
thirty  days  when  judge  sitting  in  meantime  had  refused  to  allow  same. 

3  WaU.  566-4S78,  18  L.  Ed.  67,  THE  MOHAWX. 

Purpose  of  a  *'regi8ter^  la  to  declare  nationality  of  TeasdL  engaged  in  for- 
eign trade,  and  enable  her  to  assert  that  nationality  wherever  found.  Vessels 
engaged  in  home  traffic  are  "enrolled." 

Approved  in  Anderson  v.  Pacific  Coast  Steamship  Co.,  225  U.  8.  199,  56 
L.  Ed.  1053,  32  Sup.  Ct.  626,  reviewing  distinctions  between  registered  and 
enrolled  vessels  and  State  pilotage  laws  relating  thereto;  St.  Clair  v.  United 
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States,  154  U.  S.  151,  38  L.  Ed.  943,  14  Sup.  Ct.  1009,  admitting  certificate 
of  yessel's  registry,  and  proof  as  to  flag  carried. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note,  24 
£.  R.  0.  214. 

Under  act  of  1831,  respecting  yessels  engaged  In  trade  on  northern  fron- 
tiers, enrollment  and  license  are  equivalent  to  certificate  of  registry,  and  are 
subject  to  fi»rfeiture  under  act  of  1792  for  fraudulent  use  of  certificat|9  of 
registry. 

Approved  in  Belden  v.  Chase,  150  U.  S.  ^96,  37  L.  Ed.  1226,  14  Sup.  Ct. 
271,  holding  that  steam  pleasure  yacht  is  not  a  ''coasting  vessel." 

Distinguished  in  The  Acorn,  2  Abb.  (U.  S.)  436,  Fed'.  Cas.  29,  holding 
that  oath  under  the  statute  being  eztrajudiciid,  its  falsity  caused  no  for- 
feiture; The  Nabob,  1  Brown,  118,  Fed.  Cas.  10,002,  where  forfeiture  be- 
cause of  transfer  to  alien  has  never  been  judicially  declared,  latter  may 
join  in  libel. 

3  WaU.  67S-603,  18  L.  Ed.  229,  VAN  AI.LBN  ▼.  THE  ASSESSOBS. 

Statute  of  New  York  of  1866,  tasdng  shares  of  national  banks,  while  State 
banks  were  not  taxed  upon  their  shares,  but  upon  theit  capital  stock,  Is  void. 

Approved  in  Marion  Nat.  Bank  v.  Burton,  121  Ky.  881,  883,  10  L.  R.  A. 
(N.  S.)  947,  90  S.  W.  946,  947,  and  Des  Moines  Nat.  Bank  v.  Des  Moines, 
153  Iowa,  339,  133  N.  W.  768,  both  holding  where  statute  provided  that 
value  of  government  honds  held  must  be  deducted  in  fixing  value  of  shares 
of  State  banks,  value  of  shares  of  national  banks  must  be  fixed  in  same 
way;  First  Nat.  Bank  v.  City  Council  of  Estherville,  150  Iowa,  98,  100, 
129  N.  W.  476,  477,  holding  void  assessment  on  shares  of  national  bank 
where  shares  in  State  and  savings  banks  are  not  taxed;  First  National 
Bank  v.  Douglas  Co.,  124  Wis.  21,  102  N.  W.  317,  real  estate  belonging  to 
national  bank  acquired  with  and  constituting  part  of  capital  stock  is  exempt 
from  taxation;  People  v.  Commissioners,  94  U.  S.  418,  24  L.  Ed.  165,  fol- 
lowing rule ;  Thomson  v.  Pacific  R.  R.  Co.,  9  Wall.  590,  19  L.  Ed.  798,  hold- 
ing company  incorporated  in  a  State  not  exempt  from  State  taxation  be-' 
cause  employed  in  the  government's  service;  First  Nat.  Bank  v.  Richmond, 
39  Fed.  314,  Ik)lding  that  taxation  of  national  hank  stock  in  solido  was 
not  authorized ;  Whitney  Nat.  Bank  v.  Parker,  4L  Fed.  409,  holding  invalid 
statute  taxing  national  bank  shares,  and  making  no  deduction  for  nontax- 
able securities ;  State  Bank  v.  Board  of  Revenue,  91  Ala.  219,  8  South.  853, 
holding  that  shareholders  of  State  and  national  banks  are  equally  entitled 
to  deduct  from  value  of  shares  their  indebtedness;  McHenry  .v.  Downer, 
116  Cal.  25,  27,  30,  47  Pac.  780,  7^1,  782,  holding  void  tax  of  national  bank 
shares  under  section  3608  of  Political  Code,  Sta^e  banks  being  exempt; 
People  V.  Nat.  Bank,  123  Cal.  60,  69  Am.  St.  Rep.  87,  55  Pac.  688,  holding 
national  banks  exempt  from  State  taxation  except  so  far  as  Congress  has 
expressly  consented;  People  v.  McCall,  43  111.  288,  abating  State  tax  on 
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shares  of  national  banks;  State  v.  Garton,  32  Ind.  4,  2  Am.  Bep.'318,  hold*- 
ing  that  Congress  cannot  impose  tax  on  official  bond  of  State  officer;  Wiley 
V.  Starbucky  44  Ind.  307, 15  Ahl  Rep.  250,  holding  remedy  given  by  national 
banking  act,  for  recovery  of  excessive  interest,  cannot  be  supplemented  by 
State  statute;  Hubbard  v.  Board  of  Supervisors,  23  Iowa,  144,  145,  and 
First  Nat.  Bank  v.  Fancher,  48  N.  Y.  526,  both  following  rule;  Conmion- 
wealth  V.  First  Nat.  Bank,  4  Bush,  103,  96  Am.  Dec.  288,  holding  valid  tax 
on  national  bank  shares  same  as  that  on  State  banks;  National  Bank  v. 
Fisher,  45  Kan.  730,  26  Pac.  483,  allowing  stockholders  of  national  bank 
same  deduction  from  assessment,  as  other  taxpayers,  owning  moneyed  cap- 
ital; Fifield  v.  Close,  15  Mich.  508,  holding  void  law  of  Congress  requiring 
process  in  State  courts  to  be  stamped;  State  v.  Boyd,  32  N.  J.  L.  274,  de- 
claring illegal  tax,  in  1865,  on  national  bank  shares;  People  v.  Commis- 
sioners, 67  N.  Y.  519,  holding  that  statute  of  1865  being  unconstitotional 
did  not  create  a  contract;  Pittsburgh  v.  National  Bank,  55  Pa.  St.  50,  de- 
claring unconstitutional  the  taxation  of  national  banks,  except  as  provided 
by  act  of  1864;  Van  Slyke  v.  State,  23  Wis.  '662,  664,  665,  holding  that 
State  may  tax  national  bank  shares  though  capital  only  of  State  banks  is 
taxed,  if  the  two  taxes  are  equivalent;  Williams  v.  Nolan,  154  U.  S.  551, 
18  L.  Ed.  286,  14  Sup.  Ct.  1215,  reversing  case  on  its  authority;  Bank  of 
Commonwealth  v.  Mayor,  43  N.  Y.  187,  arguendo. 

Distinguished  in  dissenting  opinion  in  Bacon  v.  Board  of  State  Tax 
Commrs.,  126  Mich.  41,  85  N.  W.  314,  majority  upholding  1  Comp.  Laws 
1897,  §  3831,  taxing  shares  in  foreign  corporations  and  exempting  shares 
in  domestic  corporations;  Primgar  Bank  v.  Rerick,  96  Iowa,  243,  64  N.  W. 
803,  holding  valid  statute  providing  for  assessment  of  shares  of  State 
banks,  to  bank,  and  of  national  banks  to  its  shareholders. 

XToder  act  of  1864,  a  State  poasesses  power  to  antlioriEe  taxatita  of  shares 
of  those  national  banks  in  the  hands  of  Btockholders,  whose  capital  8to<^  la 
wholly  Invested  In  stock  and  bondir  of  United  States. 

Approved  in  Snyder  v.  Bettman,  190  U.  S.  254,  47  L.  Ed-  1087,  23  Sup. 
Ct.  805,  upholding  succession  tax  under  30  Stat.  448,  upon  bequest  to  mu- 
nicipality; Plummer  v.  Coler,  178  U.  S.  126,  44  L.  Ed-  1005,  20  Sup.  Ct. 
833,  upholding  State  tax  on  inheritance  of  government  bonds;  People's 
Sav.  Bank  v.  Layman,  134  Fed.  638,  under  Code  Iowa,  §  1322,  savings  bank 
not  entitled  to  deduction  of  amount  of  government  bonds  held  by  it  in 
making  assessment;  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  150,  48 
Pac.  295,  upholding  Acts  Ariz.,  April  13,  1893,  taxing  shares  of  stock  in 
national  bank;  Illinois  Nat.  Bank  v.  Kinsella,  201  111.  42,  66  N.  E.  341, 
upholding  Kurd's  Stats.  1899,  p.  1393,  taxing  bank  shares ;  State  v.  United 
States  Express  Co.,  164  Iowa,  134,  145  N.  W.  459,  holding  Webb-Kenyon 
act  not  invalid  as  delegation  of  power  to  States  to  act  for  Congress  in 
r^ulation  of  interstate  commerce;  First  National  Bank  v.  City  of  Inde- 
pendence, 123  Iowa,  484,  99  N.  W.  143,  in  estimating  value  of  stock  in  bank 
for  purpose  of  taxation,  value  of  government  bonds  owned  by  bank  may 
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be  considered;  Mechanics'  Nat.  Bank  v.  Baker,  Recr.,  65  N.  J.  L.  121,  46 
Atl.  588,  upholding  bank  share  tax  law;  dissenting  opinion  in  Pullen  v. 
Corporation  Commission,  152  N.  C.  566,  578,  582,  68  S.  E.  163,  169,  171, 
majority  holding  bank  stock  taxable  at  full  value  after  deducting  real  and 
personal  property  of  bank,  though  capital  invested  in  State  bonds;  People 
V.  Commissioners,  4  Wall.  255,  18  L.  Ed.  349  (see  dissenting  opinion,  p.  259, 
18  L.  Ed.  850),  and  Lionberger  v.  Rowse,  9  Wall.  473,  19  L.  Ed.  723,  both 
following  rule;  Provident  Institution  v.  .Massachusetts,  6  Wall.  630,  18 
L.  Ed.  918,  holding  portion  of  deposits  of  savings  institution  invested  in 
Federal  securities  liable  to  the  tax;  Evansville  Bank  v.  Britton,  105  U.  S. 
325,  26  L.  Ed.  1054,  holding  invalid,  State  statute  taxing  national  bank 
shares,  without  permitting  owner  to  deduct  from  their  assessed  value  his 
bona  fide  indebtedness ;  Palmer  v.  McMahon,  133  U.  S.  667,  38  L.  Ed.  775, 
10  Sup.  Cf.  326,  holding  that  the  assessment  was  not  unconstitutional; 
Stratton  v.  Collins,  43  N.  J.  L.  567,  Adair  v.  Robinson,  6  Tex.  Civ.  App. 
280,  25  S.  W.  736,  and  First  Nat.  Bank  v.  Farwell,  10  Biss.  271,  7  Fed.  518, 
all  refusing  to  allow  shareholders  for  capital  invested  in  government  bonds ; 
Union  Nat.  Bank  v.  Chicago,  3  Biss.  91,  Fed.  Cas.  14,374,  holding  that 
national  bank  shares  must  be  assessed  at  par;  Exchange  Nat.  Bank  v. 
Miller,  19  Fed.  379,  Sumter  Co.  v.  National  Bank,  62  Ala.  468,  34  Am.  Rep. 
82,  First  Nat.  Bank  v.  Smith,  65  111.  47,  Wright  v.  Stilz,  27  Ind.  340,  Bank 
of  Shreveport  v.  Board  of  Assessment,  41  La.  Ann.  183,  186,  189,  5  South. 
408,  410,  412,  Packard  v.  Lewiston,  55  Me.  457,  and  Stetson  v.  Bangor,  56 
Me.  282,  285  (see  dissenting  opinion,  289),  Austin  v.  Board  of  Aldermen, 
l4  Allen,  362,  Smith  v.  Webb,  11  Minn.  502,  504,  Lionberger  v.  Rowse,  43 
Mo.  78,  State  v.  Newark,  39  N.  J.  L.  382,  People  v.  Commrs.,  35  N.  Y.  424, 
Williams  v.  Weaver,  75  N.  Y.  36,  Eraser  v.  Seibem,  16  Ohio  St.  620,  Mc- 
Laughlin V.  Chadwell,  7  Heisk.  391,  and  Harrison  v.  Vines,  46  Tex.  21, 
all  following  rule;  In  re  Sheffield,  64  Fed.  836,  holding  that  State  cannot 
tax  patent  right;  Baldwin  v.  City  Council  of  Montgomery,  53  Ala.  439, 
holding  that  city  was  without  power  to  tax  national  bank  stock ;  Linton  v. 
Childs,  105  Ga.  569,  32  S.  E.  618,  holding  State  statute  taxing  bank  presi- 
dents inoperative  as  to  presidents  of  national  banks;  People  v.  Moore,  1 
Idaho,  510,  holding  that  territory  had  authority  to  tax  shares  of  national 
banks;  State  v.  Board  of  Assessors,  47  La.  Ann.  1502,  18  South.  465,  hold- 
ing shares  of  stock  in  corporation  exempt  from  taxation  are  taxable  if  held 
by  another  corporation;  County  Commrs.  v.  Farmers'  etc.  Nat.  Bank,  48 
Md.  121,  holding  State,  under  Federal  statutes,  can  tax  either  realty  of  a 
national  bank  or  its  capital  stock;  Flint  v.  Board  of  Aldermen,  99  Mass. 
145,  96  Am.  Dec.  714,  holding  that  Congress  can  exempt  shares  of  national 
bank  from  State  taxation;  Smith  v.  First  Nat.  Bank,  17  Mich.  480,  holding 
invalid  State  tax  upon  capital  stock  of  national  banks;  Carthage  v.  First 
Nat.  Bank,  71  Mo.  509,  36  Am.  Rep.  495,  holding  that  municipality  cannot 
exact  license  tax  from  national  banks;  Commissioners  v.  Davis,  6  Mont. 
.315,  12  Pac.  692,  holding  valid  the  tax  on  national  bank  shares;  State  v. 
First  Nat.  Bank,  4  Nev.  355,  357,  holding  national  bank  notes  not  taxable 
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by  State;  Bank  v.  Peterborough,  56 ^N.  H.  46,  22  Am.  Bep.  426,  holding  that 
State  can  tax  surplus  of  national  banks;  State  v.  Cook,  32  N.  J.  K  349, 
dismissing  certiorari  by  bank  to  bring  up  taxes  assessed  against  stock- 
holders; De  Baun  v.  Smith,  55  N.  J.  L.  Ill,  25  Atl.  277,  holding  shares  of 
national  bank  located  in  another  State  not  taxable  in  this ;  People  v.  Dolan, 
36  N.  Y.  68,  refusing  to  deduct  indebtedness  of  shareholder  from  value  of 
shares ;  National  Bank  v.  Elmira,  53  N.  Y.  59,  holding  invalid  tax  on  bank's 
capital  stock;  Belo  v.  Commissioners,  82  N.  C.  418,  33  Am.  Rep.  690,  hold- 
ing shares  not  exempt  from  taxation  by  exemption  of  realty;  Mayor  of 
Nashville  v.  Thomas,  5  Cold.  601,  holding  that  revenue  act  embraced  all 
banks  located  in  State;  National  Bank  v.  Rogers,  51  Tex.  608,  holding 
national  bank  not  liable  for  State  tax  on  shares  not  owned  by  it;  Common- 
wealth V.  Charlottesville  etc.  Bldg.  &  Loan  Co.,  90  Va.  792,  44  Am.  St.  Rep. 
951,  20  S.  E.  365,  holding  that  capital  stock  and  shares  may  both  be  taxed ; 
Union  Bank  v.  Richmond,  94  Va.  319,  26  S.  E.  822,  holding  shares  taxable, 
though  capital  be  invested  in  nontaxable  securities;  Paul  v.  McGraw,  3 
Wash.  303,  28  Pac.  534,  discussing  State  taxing  of  national  bank  shares; 
Austin  V.  Aldermen,  7  Wall.  699,  19  L.  Ed.  226,  Citizens'  Bank  v.  Bonney, 
32  La.  Ann.  242,  and  People  v.  Barker,  139  N.  Y.  64,  65,  34  N.  E.  725, 
all  arguendo. 

Distinguished  in  People  v.  Miner,  46  111.  375,  refusing  to  compel  State 
to  refund  tax  voluntarily  paid  by  shareholders  of  national  bank,  though  \ 
illegally  assessed. 

Taxation  of  credits.    Note,  74  Am.  Dec.  96. 

Power  of  State  to  tax  shares,  capital  stock,  real  estate  and  other  prop- 
erty of  national  banks.    Note,  96  Am.  Dec.  291,  292,  293. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Ann.  Oa«. 
936. 

Tax  on  the  shares  of  a  national  bank  is  not  a  tax  on  its  capitaL    Tlie  in- 
terest of  the  shareholder  is  a  distinct,  Independent  property. 

Approved  in  Fidelity  ft  Deposit  Co.  v.  Pennsylvania,  240  U.  S.  323,  60 
L.  Ed.  668,  36  Sup.  Ct.  300,  holding  State  tax  on  premiums  collected  on 
bonds  when  applied  to  bonds  of  United  States  officers  was  not  tax  on  in- 
strumentality of  United  States ;  Rogers  v.  Hennepin  Co.,  240  U.  S.  190,  60 
L.  £d.  598,  36  Sup.  Ct.  268,  holding  tax  on  membership  of  incorporated 
exchange  was  not  tax  on  assets  of  corporation ;  Hawley  v.  City  of  Maiden, 
232  U.  S.  9,  Ann.  Gas.  19160,  842,  58  L.  £d.  481,  34  Sup.  Ct.  201,  holding 
State  could  tax  shares  owned  by  residents  in  stock  of  foreign  corporations 
not  doing  business  in  State;  Delaware  etc.  R.  B.  Co.  v.  Pennsylvania,  198 
U.  S.  354,  49  L.  Ed.  1082,  25  Sup.  Ct.  669,  value  of  coal  mined  by  domestic 
corporation  in  State  but  situated  elsewhere  cannot  be  considered  in  apprais* 
ing  capital  stock  for  taxation;  Cleveland  Trust  Co.  v.  Lander,  184  U.  S. 
114,  46  L.  Ed.  458,  22  Sup.  Ct.  395,  holding  tax  on  shares  in  trust  company 
under  Ohio  statute,  not  being  tax  on  corporate  property,  shareholders  not 
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entitled  to  deduction  from  value  of  shares  of  amount  of  capital  stock  in- 
vested in  government  bonds,  affirming  62  Ohio  St.  270,  271,  279,  66  N.  E. 
1037, 1040,  which  upholds  Rev.  Stats.,  §§  2762,  2764-2766,  2769,  taxing  bank 
shares;  Ex  parte  State  (State  v.  Lovejoy),  188  Ala.  404,  66  South.  2,  and 
National  Bk.  of  Commerce  v.  Allen,  223  Fed.  476,  139  C.  C.  A.  20,  both 
holding  State  could  require  tax  levied  on  shares  of  stock  in  national  bank 
to  be  paid  by  bank  with  right  to  reci»ver  from  stockholders;  Eliot  Nat. 
Bank  v.  Gill,  210  Fed.  936,  holding  tax  on  shares  of  stock  in  corporation 
payable  by  corporation  with  right  to  recover  from  stockholder  was  not  tax 
on  corporation  entitled  to  be  deducted  from  income  under  tariff  act  of 
1909;  Head  v.  Board  of  Review,  170  Iowa,  305,  313,  152  N.  W.  602,  604, 
Hager  v.  American  Nat.  Bank,  169  Fed.  401,  86  C.  C.  A.  334,  and  Charleston 
Nat.  Bank  v.  Melton,  171  Fed.  747,  all  holding  validity  of  statute  taxing 
stock  of  national  bank  not  effected  by  fact  no  deduction  is  made  from 
valuation  on  account  of  United  States  bonds  held  by  bank ;  Watson  v.  Boil- 
fils,  116  Fed.  168,  63  C.  C.  A.  635,  holding  stockholder  cannot  deal  with 
corporate  property  without  action  of  corporation ;  First  Nat.  Bank  v.  Board 
of  Equalization,  92  Ark.  338, 122  S.  W.  989,  Tarrant  v.  Bessemer  Nat.  Bank, 
7  Ala.  App.  296,  302,  303,  61  South.  60,  62,  and  Lippincott  v.  Lippincott, 
74  N.  J.  L.  444,  66  Atl.  115,  all  holding  nontaxable  property  of  bank  could 
not  be  deducted  from  assets  to  determine  value  of  shares  for  taxation; 
Roberts  v.  Automobile  Ins.  Co.,  89  Conn.  186,  93  Atl.  244,  holding  tax  on 
market  value  of  each  share  of  capital  stock  of  corporation,  with  deduction 
for  realty  owned,  to  be  paid  by  corporation,  was  not  tax  on  property  of 
corporation,  and  corporation  cannot  deduct  from  assessment  value  of  its 
investment  in  nontaxable  bonds;  Georgia  Q.  etc.  Assn.  v.  Savannah,  109 
Ga.  72,  35  S.  E.  70,  upholding  act  imposing  tax  on  stock  of  building  and 
loan  associations  upon  which  no  advance  has  been  mafle  at  its  true  market 
value  as  aretumed  by  president  to  tax  receiver ;  Illinois  Nat.  Bank  v.  Kin- 
sella,  201  HI.  44,  66  N.  E.  342,  upholding  Hurd's  Stats.  1899,  p.  1393,  tax- 
ing bank  shares ;  Judy  v.  Beckwith,  137  Iowa,  31,  35,  16  Ann.  Oas.  890,  15 
L.  B.  A.  (N.  8.)  142, 114  N.  W.  668,  569,  and  German-American  Sav.  Bank 
V.  Council,  etc.,  118  Iowa,  86,  91  N.  W.  830,  holding  where  shares  in  bank 
are  assessed  {o  bank  according  to  law,  it  cannot  deduct  from  such  assess- 
ment government  bonds  held  by  it  as' part  of  capital;  Stewart  v.  Pierce, 
116  Iowa,  751,  89  N.  W.  240,  holding  on  winding  up  affairs  of  corporation 
on  expiration  of  charter,  court  cannot  sell  property  of  another  corporation 
though  all  stock  of  latter  belongs  to  former;  Deposit  Bank  hi  Owensboro 
V.  Daviess  Co.,  etc.,  102  Ky.  191,  39  S.  W.  1034,  upholding  Const.,  §  174, 
taxing  all  property  in  proportion  to  value  and  statute  taxing  bank  shares 
for  county  and  municipal  purposes  though  by  previous  act  accented  by  bank 
they  were  taxed  differently;  Bellows  Falls  Power  Co.  v.  Commonwealth, 
222  Mass.  68,  Ann.  Cas.  19160,  834,  109  N.  E.  895,  both  holding  shares  were 
personal  property  subject  to  taxation  in  domicile  of  owner;  Wilkens  Co.  v. 
\  Baltimore,  103  Md.  313,  63  Atl.  565,  under  Gen.  Laws  1904,  art.  81,  §  §  2,  4, 
where  principal  place  of  business  of  foreign  corporation  was  within  State, 
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fact  that  four-fifths  of  preferred  stock  was  held  by  residents  and  taxable 
did  not  exempt  corporation's  tangible  property  within  State;  Stroh  v.  De- 
troit, 131  Mich.  116,  90  N.  W.  1032,  under  Pub.  Acts  1893,  No.  206,  §  8, 
shares  in  foreigh  corporations  are  exempt  from  taxation  when  its  property 
is  taxable  in  State;  Jenkins  v.  Neff,  163  N.  Y.  325,  326,  331,  57  N.  E.  409, 
411,  upholding  Laws  1896,  c.  908,  permitting  deductions  in  assessment  of 
capital  stock  of  truist  companies  which  are  not  permitted  in  assessment 
of  national  bank  stock;  Lancaster  Trust  Co.  v.  Mason,  152  N.  C.  661,  136 
Am,  St.  Bep.  851,  68  S.  E.  236,  holding  stock  dividend  represented  cor- 
porate assets  and  did  not  pass  with  sale  of  stock,  made  after  dividend 
declared,  which  included  dividends ;  In  re  First  Nat.  Bank,  25  Ni  D.  641, 
L.  B.  A.  1915C,  386,  146  N.  W.  1067,  holding  tax  both  on  real  estate  owned 
by  bank  and  on  shares  of  stock  without  deducting  value  of  real  estate 
was  not  double  taxation;  Wilberding  v.  Miller,  90  Ohio  St.  51,  106  N.  E. 
672,  holding  stock  dividend  to  trustees  holding  stock  in  trust  became  part 
of  corpus  of  trust  fund;  People's  Nat.  Bank  v.  Board  of  Commrs.,  24  Okl. 
150,  104  Pac.  55,  holding  title  to  corporate  assets  not  affected  by  transfer 
of  stock;  Tubb  v.  Fowler,  118  Tenn.  335,  99  S.  W.  990,  holding  where 
widow  was  entitled  under  will  to  income  of  bank  stock,  surplus  and  undi- 
vided profits  apportionable  to  shares  was  not  income;  Old  National  Bank 
V.  State,  58  W.  Va.  561,  562,  52  S.  E.  495,  government  bonds  held  by 
national  bank  as  part  of  its  capital  are  not  taxable  by  county;  First 
National  Bank  v.  Douglas  Co.,  124  Wis.  22,  102  N.  W.  318,  real  estate 
belonging  to  national  bank  acquired  with  and  constituting  part  of  capital 
stock  is  exempt  from  taxation;  dissenting  opinion  in  Consolidated  Nat. 
Bank  v.  Pima  Co.,  5  Ariz.  151,  48  Pac.  295,  majority  upholding  Acts  Ariz., 
April  13,  1893,  taxing  shares  of  stock  in  national  bank;  Bradley  v.  People, 

4  Wall.  462, 18  L.  Ed.  435,  following  rule ;  People  v.  Commissioners,  4  Wall. 
255,  258,  18  L.  Ed.  350,  holding  shares  in  national  bank  subject  to  State 
taxation  under  certain  limitations;  Farrington  v.  Tennessee,  95  U.  S.  687, 
24  L.  Ed.  560,  and  Bank  of  Commerce  v.  Tennessee,  161  U.  S.  146,  40 
L.  Ed.  649,  16  Sup.  Ct.  460,  holding  charter  tax  upon  bank  for  each  share 
subscribed  in  lieu  of  all  taxes  prevents  an  additional  tax  on  shares  in 
hands  of  stockholders  (see  dissenting  opinion,  p.  692,  24  L.  Ed.  562) ; 
Tennessee  v.  Whitworth,  117  U.  S.  136,  29  L.  Ed,  832,  6  Sup.  Ct.  647,  hold- 
ing that  exemption  of  capital  stock  from  taxation  exempts  the  shares; 
New  Orleans  v.  Houston,  19  U.  S.  277,  30  L.  Ed,  415,  holding  tax  upon 
shares  appearing  upon  the  book  is  a  tax  upon  the  corporation;  Mercantile 
Bank  v.  New  York,  119  U.  S.  148,  162,  153,  30  L.  Ed.  899,  900,  901,  7  Sup. 
Ct.  831,  834,  holding  that  tax  upon  national  bank  did  not  exceed  that 
imposed  upon  other  moneyed  capital;  Gibbons  v.  Mahon,  136  U.  S.  557, 
34  L.  Ed.  527,  10  Sup.  Ct.  1058,  treating  new  shares  in  stock  dividend  as 
capital;  Shelby  Co.  v.  Union  &  Planters'  Bank,  161  U.  S.  159,  40  L.  Ed. 
655,  16  Sup.  Ct.  561,  holding  tax  on  shares,  in  lieu  of  all  other  taxes  does 
not  exempt  capital  stock  or  surplus;  Owensboro  Nat.  Bank  v.  OwensborOy 
173  U.  S.  677,  678,  681,  43  L.  Ed.  856,  867,  19  Sup.  Ct.  540,  541,  542,  under 
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statute  authorizing  tax  on  national  bank  shares,  its  franchise  is  not  tax- 
able ;  Albany  etc.  Bank  y.  Maher,  19  Blatchf .  179,  6  Fed.  420,  holding 
that  exemption  of  capital  stock  does  not  exempt  shares;  Union  Nat.  Bank 
V.  Chicago,  3  Biss.  94,  Fed.  Cas.  14,374,  holding  that  situs  V)f  shares  of 
stock  is  at  owner's  domicile;  First  Nat.  Bank  v.  Douglas  Co.,  3  Dill.  333, 
Fed.  Cas.  4799,  holding  shares  in  national  banks  taxable  under  the  legis- 
lation of  Nebraska;  Exchange  Nat.  Bank  v.  Miller,  19  Fed.  379,  Porter 
V.  Rockford  etc.  R.  R.,  76  111.  566,  Commonwealth  v.  First  Nat.  Bank,  4 
Bush,  101,  96  Am.  Dec.  287,  and  Salt  Lake  City  Nat.  Bank  v.  Golding, 
2  Utah,  11,  all  following  rule;  Covington  Nat.  Bank  v.  Covington,  21  Fed. 
491,  holding  that  percentage  tax  on  shares  includes  shareholder's  interest 
in  surplus;  First  Nat.  Bank  v.  Treasurer  of  Lucas  Co.,  25  Fed.  757,  re- 
straining collection  of  tax  against  national  bank  assessed  higher  than 
other  personalty;  Mercantile  Nat.  Bank  v.  New  York,  28  Fed.  784,  holding 
valid  State  law  taxing  capital  of  certain  corporations  and  exempting 
shares,  and  taxing  shares  of  national  banks  and  exempting  their  capital; 
Syndicate  Ins.  Co.  v.  Bohn,  65  Fed.  169,  27  L.  &.  A.  617,  12  C.  C.  A.  531, 
holding  policy  void,  since  sole  stockholders  were  not  "the  sole  owners; 
National  Com.  Bank  v.  Mayor  etc.  of  Mobile,  62  Ala.  294,  296,  34  Am.  Rep. 
20,  21,  and  Maguire  v.  Board  of  Revenue,  71  Ala.  413,  414,  419,  420,  hold- 
ing that  State  may  require  national  bank  to  pay  taxes  on  shares  for  itn 
stockholders;  Jefferson  Co.  Sav.  Bank  v.  Hewitt,  112  Ala.  553,  20  South. 
929,  holding  that  taxation  of  shares  does  not  exempt  bank  from  tax  on 
realty ;  Kirtland  v.  Hotchkiss,  42  Conn.  438,  19  Am.  Bep.  550,  holding  that 
legislature  can  tax  money  loaned  to  person  without  the  State;  Batterson 
V.  Hartford,  50  Conn.  560,  allowing  no  deduction  for  nontaxable  bonds  of 
United  States;  Exchange  Bank  v.  Macon  Const.,  97  Qa.  6,  33  L.  B.  A.  808, 
25  S.  £.  328,  that  one  corporation  owns  entire  capital  stock  of  another, 
does  not  render  them  identical;  Ryan  v.  Commissioners,  30  Kan.  189^  2 
Pae.  160,  holding  stockholders  liable  for  taxes  on  excess  of  valuation  of 
entire  stock  over  tangible  property;  State  v.  Board  of  Assessors,  47  La. 
Ann.  1505,  18  South.  468,  holding  shares  in  corporation  exempt  from  tax- 
ation are  taxable  if  held  by  another;  Smith  v.  Webb,  11  Minn.  512,  515, 
holding  that  shares  in  national  banks  must  be  taxed  eo  nomine;  State  v. 
Rogers,  79  Mo.  296,  holding  capital  of  private  bank,  invested  in  United 
States  bonds,  not  taxable  by  State;  First  Nat.  Bank  v.  Province,  20  Mont. 
377,  51  Pae.  822,  holding  personalty  of  national  banks  not  taxable  by 
State;  Berry  v.  Windham,  59  N.  H.  290,  47  Am.  Eep.  204,  holding  savings 
deposits  only  taxable  once;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  506,  defining 
"capital";  Hyatt  v.  Allen,  56  N.  Y.  557,  15  Am.  Bep.  451,  holding  that 
shareholder  has  no  property  in  dividends  until  declared;  Riggs  v.  Com- 
mercial etc.  Ins.  Co.,  125  N.  T.  12,  21  Am.  St.  Bep.  718,  10  L.  B.  A.  685, 
25  N.  £.  1060,  holding  that  stockholder  has  an  insurable  interest  in  cor- 
porate property;  Mayor  of  Nashville  v.  Thomas,  5  Cold.  606,  holding  that 
bank  shares  are  taxable  where  owner  resides;  Memphis  v.  Farrington,  8 
Baxt.  545,  holding  that  exemption  from  capital  stock  does  not  exempt  the 


3  Wall.  673-603  NOTES  ON  U.  S.  KEPOBTS.  1074 

shares;  Comick  y.  Richards^  3  Lea,  4,  holding  assignment  of  stock  valid 
against  creditors  without  transfer  upon  the  books ;  Pacific  Nat.  Bank  v. 
Pierce  Co.,  20  Wash.  682,  684,  686,  66  Pac.  938,  939,  holding  bank  taxable 
for  stock  ctf  other  corporations  held  by  it;  Button  v.  Hoffman,  61  Wis. 
24,  50  Am.  Rep.  134,  20  N.  W.  669,  one  owning  all  the  capital  stock  of  a 
corporation  cannot  maintain  replevin  for  its  property  in  his  own.  name; 
Second  Ward  Sav.  Bank  v,  Milwaukee,  94  Wis.  692,  596,  69  N.  W.  361,  362, 
holding  tax  on  shares  and  on  real  property  of  a  corporation  is  not  doable 
taxation;  The  Delaware  Railroad  Tax,  18  Wall.  230,  21  L.  Ed.  896,  Common- 
wealth V.  Farmers'  Bank,  97  Ky.  628,  31  S,  W.  1022,  National  Bank  v. 
New  Bedford,  166  Mass.  316,  29  N.  E.  534,  and  Wells  v.  Green  Bay  etc. 
Canal  Co.,  90  Wis.  462,  64  N.  W.  72,  all  arguendo;  dissenting  opinion  in 
State  V.  Baltimore  &  O.  R.  R.  Co.,  48  Md.  84,  majority  holding  that  ex- 
emption of  franchises  from  taxation  exempted  the  gross  receipts;  Savings 
Bank  v.  Nashua,  46  N.  H.  403,  404,  maintaining  that  taxation  of  depositors 
of  savings  bank  does  not  affect  liability  of  bank;  dissenting  opinion  in 
Pullen  V.  Corporation  Commission,  162  N.  C.  577,  582,  68  S.  E.  168,  171, 
majority  holding  bank  stock  taxable  at  full  value  after  deducting  real  and 
personal  property,  though  capital  invested  in  State  bonds. 

Distinguished  in  Farmers'  etc.  Savings  Bank  y.  Minnesota,  232  U.  S. 
622,  58  L.  Ed.  709,  34  Sup.  Ct.  354,  holding  tax  on  bonds  issued  by  munici- 
pality was  tax  on  right  to  issue,  and  State  could  not  tax  bonds  issued  by 
municipality  of  territory;  Home  Saving  Bank  v.  Des  Moines,  205  U.  S. 
517,  51  L.  Ed.  909,  27  Sup.  Ct.  671,  holding  assesisment  under  State  law 
to  bank  of  its  shares  of  stock,  and  fixing  value  of  shares  on  assets  includ- 
ing United  States  bonds,  was  beyond  power  of  State;  State  v.  Brinkop, 
238  Mo.  317,  318,  319,  143  S.  W.  448,  449,  holding  insurance  company  could 
not  be  taxed  on  shares  of  bank  stock  held  by  it,  when  bank  and  insur- 
ance stocks  were  assessable  to  corporation  at  true  valueless  realty  and 
4)ersonalty  held  by  them;  Pollock  v.  Farmers'  Loan  &  T.  Co.,  157  U.  S. 
676,  39  L.  Ed.  817,  15  Sup.  Ct.  688,  holding  that  tax  on  rents  is  a*^direct 
tax;  Reynolds  v.  Williams,  4  Biss.  113,  Fed.  Cas.  11,734,  arguendo. 

State  taxation  on  national  banks.    Note,  69  Am.  St.  Bep.  40,  43. 

Taxation  of  shares  of  stock  and  capital  stock  or  j^operty  of  corpora- 
tion as  constituting  double  taxation.    Note,  7  Ann.  Gas.  1195. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  744,  745,  754,  757. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  589. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
867. 

Eiren  if  admitted  that  taxation  of  shares  is  a  tax  on  the  capital  stock,  it  ia 
but  a  tax  upon  the  new  privilege  conferred  by  the  charter  and  must  be  ac- 
cepted with  them. 

Approved  in  Burrows  v.  Bashford,  22  Wis.  109,  holding  party  availing 
himself  of  remedy  given  by  a  statute  subjects  himself  to  its  oonditiona; 
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\  Morse  y.  Home  Ins.  Co.,  30  Wis.  501,  11  Am.  Bdp.  58S,  holding  that  oorpo- 

ration,  by  accepting  charter,  may  waive  its  rights. 

Agencies  organized  under  the  authority  of  Ckmgress  to  carry  into  effect 
constttntlonal  powers  are  not  subject  to  State  taxation. 

Approved  in  Northern  Pac.  R.  R.  Co.  v.  Carland,  5  Mont.  176,  3  Pac.  149, 
holding  personalty  attached  to  right  of  way  of  railroad,  chartered  by  Con- 
gress, is  exempt  from  taxation. 

What  law  governs  the  right  of  a  workman  to  recover  compensation 
for  injuries.    Note,  4  N.  0.  0.  A.  70. 

MisceUaneons.  Cited  in  Holmes  v.  National  Bank,  18  S.  C.  37,  44 
Am.  Rep.  508,  citing  discussion  of  Chase,  C.  J.,  as  to  character  and  purpose 
of  national  banks,  and  holding  that  they  may  be  sued  in  State  courts ;  Day 
V.  Buffinton,  3  Cliff.  395,  Fed.  Cas.  3675,  and  PuUan  v.  Kinsinger,  2  Abb. 
112,  Fed.  Cas.  11,463,  to  point  that  right  of  taxation  mayl)e  asserted  so 
as  to  destroy. 

3  Wall.  603-616,  18  L.  Ed.  58,  THE  ABMIRAI.. 

^  Appeals  ftom  Circuit  Courts  to  Supreme  Court  is  allowed  in  cases  of  equity, 
admiralty  and  maritime  Jurisdiction,  and  of  prise  or  no  prise,  where  matter  in 
dispute,  exclusive  of  costs,  exceeded  two  thousand  dollars. 

Approved  in  Merrill  v.  Petty,  16  Wall.  342,  21  L.  Ed.  499,  dismissing 
appeal  on  libel  for  collision  for  less  than  two  thousand  dollars. 

Distinguished  in  The  Paquete  Habana,  175  U.  S.  681,  44  L.  Ed.  821,  20 
Sup.  Ct.  292,  holding  Supreme  Court  has  jurisdiction  of  appeals  in  prize 
cases  without  regard  to  amount  in»dispute. 

Exclusive  original  cognizance  of  all  civil  causei  of  admiralty,  including 
prize  causes,  was  conferred  on  District  Courts  by  ninth  section  of  Judiciary 
Act. 

Approved  in  United  States  v.  Ames,  99  U.  8.  35,  26  L.  Ed.  297,  following 
rule;  The  City  of  Panama,  101  U.  S.  458,  25  L.  Ed.  1063,  holding  that 
District  Courts  of  territory  have  jurisdiction  in  admiralty  cases. 

Vessel,  knowing  of  existence  of  blockade,  and  attempting  to  enter  port 
in  violation  of  tbe  regulations,  is  liable  to  capture,  and  absence  of  j^vlous 
warning  is  no  defense. 

Approved  in  The  Adula,  176  U.  S.  370,  44  L.  Ed.  510,  20  Sup.  Ct  435, 
holding  notice  of  blockade  to  charterer  who  is  on  board  with  power  to 
nam^  port  which  she  is  to  visit,  but  with  no  right  to  interfere  with  naviga- 
tion, is  notice  to  vessel ;  The  Adula,  89  Fed.  358,  condemning  vessel  sailing 
with  intent  to  enter  a  blockaded  port. 

Distinguished  in  The  Adula,  176  U.  S.  391,  44  L.  Ed.  517,  20  Sup.  Ct. 
443,  holding  blockade  may  be  established  by  naval  commander  without 
presidential  proclamation;  The  Newfoundland,  89  Fed.  lOl,  103,  where 
vessel  merely  passed  by  blockaded  port. 
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3  WaU.  617-636,  18  L.  Ed.  105,  THE  BEFOBM. 

Act  of  Congress  of  1861  restricting  commercial  intercourse  "between  dtisens 
of  Confederate  States  and  the  rest  of  tbe  UUion,  doring  hostilities^  was  a  gen- 
eral law,  and  not  repealed  by  cessation  of  war. 

Approved  in  DuvaU  v.  United  States,  154  U.  S.  548,  18  L.  Ed.  258,  14 
Sup.  Ct.  1163,  affirming  condemnation  of  vessel  transferring  goods  from 
Alexandria  to  Virginia  during  war;  United  States  v.  Stevenson,  3  Ben. 
121,  Fed.  Cas.  16,396,  following  rule;  Snell  v.  Dwight,  120  Mass.  15,  dis- 
missing bill  on  contract  with  inhabitants  of  States  in  insurrection;  Canter 
v.  Bennett,  39  Tex.  307,  holding  void  contract  for  transportation  of  coin 
from  Mexico  to  Texas  duiing  war;  dissenting  opinion  in  Burbank  v.  Con- 
rad, 96  U.  S.  300,  24  L.  Ed.  726,  majorii<;y  holding  that  registry  act  was  not 
intended  to  protect  confiscations  by  the  United  States;  dissenting  opinion 
in  Dow  V.  Johnson,  100  U.  S.  181,  25  L.  Ed.  640,  majority  holding  officer 
serving  in  enemy's  country  not  liable  to  action  in  their  courts. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  B.  A.  722. 

Under  act  of  1861,  power  to  issue  permit  to  carry  on  commercial  inter- 
course was  vested  in  President,  subject  to  regulations  of  Treasury  Department. 

Approved  in  The  Ouachita  Cotton,  6  Wall.  531,  18  L.  Ed.  939,  Coppell 
V.  Hall,  7  Wall.  556,  19  L.  Ed.  248  and  Mansfield  v.  McLeam,  22  La.  Ann. 
218,  holding  void  licenses  given  by  the  military  authorities;  Perkins  v. 
Rogers,  35  Ind.  151,  153,  9  Am.  Bep.  660,  662,  the  legal  effect  of  the  occu- 
pation of  New  Orleans  was  to  permit  trade  between  persons  licensed  by 
President;  Carson  v.  Hunter,  46  Mo.  471,  2  Am.  Bep.  532,  holding  invalid 
note  given  for  slaves  taken  to  States  in  insurrection  without  special  license. 

3  Wall.  636-642,  18  L.  Ed.  262,  TOUNGE  Y.  GTJILBBAV. 

Though  statute  of  Texas  admits  recorded  deed  without  farther  proof,  yet^ 
if  opposite  party  file  affidavit  alleging  forgery,  its  ezecntion  mnst  be  proved 
as  required  by  rules  of  common  law. 

Approved  in  Cox  v.  Cock,  59  Tex.  525,  prima  facie  establishment  of 
genuineness  of  deed  is  sufficient,  if  party  attacking  introduces  no  proof. 

Certified  copy  can  only  take  the  place  of  the  original  when  that  is  lost 
or  cannot  be  procured. 

Approved  in  Manhattan  Malting  Co.  v.  Sweteland,  14  Mont.  272,  36  Pac. 
84,  rejecting  certified  copies  of  conveyances  without  proof  of  loss  or,  in- 
ability to  produce  originals. 

To  constitute  delivery  of  a  deed  the  grantor  mnst  part  with  its  poMsosion, 
or  right  to  retain  it. 

Approved  in  Johnston  v.  Kramer  Bros,  ft  Co.,  203  Fed.  736,  holding  fact 
that  grantor  in  open  court|  to  bring  deed  to  registration^  acknowledged  its 
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execution  was  sufficient  to  sustain  finding  of  delivery ;  Renehan  v.  McAvoy, 
116  Md.  369,  360,  38  L.  R.  A.  (N.  S.)  941,  81  AU.  587,  holding  delivery 
of  deed  to  register  of  wills  to  be  kept  as  grantor's  agent  until  his  death 
and  then  recorded  was  not  valid  delivery;  Heam  v.  Pumell,  110  Md.  465, 
72  Atl.  909,  holding  deed  to  son,  grantor  retaining  possession  of  deed  by 
his  agent  without  actual  delivery  till  gn^untor's  death,  did  affect  creditors 
of  grantor;  Hall  v.  Waddell,  78  MLss.  34,  27  South.  941,  holding  fact  that 
I)erson  named  as  trustee  signed  an  instrument  purporting  to  convey  lands 
in  trust  to  him  is  not  conclusive  evidence  of  delivery  by  grantor;  Paxton 
V.  State,  59  Neb.  470,  81  N.  W.  385,  holding  official  bonds  do  not  become 
binding  obligations  until  filed  in  Secretary  of  State's  office;  Erickson  v. 
Kelly,  9  N.  D.  16,  81  N.  W.  78,  applying  principle  to  assignment  of  con- 
tract for  sale  of  land^;  Johnson  v:  Johnson,  24  R.  I.  572,  54  Atl.  378^  hold- 
ing where  quitclaim  deed  is  left  with  another  with  directions  to  deliver  it 
to  third  party  in  case  anything  should  hapx)en  to  gprantor,  and  grantor 
advertised  property  for  sale  and  paid  taxes,  there  was  no  delivery ;  Cassidy 
V.  Holland,  27  S.  D.  293,  130  N.  W.  773,  holding  possession  by  attorney 
who  drew  deed  as  agent  for  both  parties  was  not  possession  of  grantee  to 
effectuate  delivery ;  Ireland  v.  Creraghty,  15  Fed.  45,  holding  deed  to  infant 
inoperative  for  want  of  delivery;  Howard  Ins.  Co.  v.  Silverberg,  94  Fed. 
922,  36  C.  C.  A.  549,  holding  that  an  undertaking  is  not  ''delivered"  until 
filed ;  Porter  v.  Woodhouse,  59  Conn.  574,  21  Am.  St.  Eep.  133,  18  L.  B.  A. 
66,  22  Atl.  300,  Provart  v.  Harris,  150  111.  49,  36  N.  E.  960,  and  Fisher  v. 
Hall,  41  N.  Y.  423,  all  holding  no  delivery  where  deeds,  after  execution, 
were  placed  by  grantor  in  a  box;  to  same  effect  in  Parrott  v.  Avery,  159 
Mass.  596,  88  Am.  St.  Rep.  466,  22  L.  B.  A.  154,  35  N.  E.  94,  where  grantor 
devised  grantee  the  box;  Brown  v.  Brown,  66  Me.  321,  holding  that  pro- 
visional delivery  to  third  person  passes  no  title;  Duer  v.  James,  42  Md. 
496,  holding  there  was  no  such  delivery  of  deed  as  to  make  it  operate  as  a 
deed  of  trust,  or  an  equitable  contract;  Crowder  v.  Searcy,  103  Mo.  117, 
15  S.  W.  352,  and  Rumsey  v.  Otis,  133  Mo.  95,  34  S.  W.  553,*  the  law  pre- 
sumes more  strongly  in  favor  of  delivery  of  deeds  in  cases  of  voluntary 
settlement;  Jones  v.  Swayze,  42  N.  J.  L.  282,  holding  delivery  to  third  per- 
son effective ;  Fain  v.  Smith,  14  Or.  90,  68  Am.  Rep.  288,  12  Pac.  370,  any 
acts  or  words  decisive  of  grantor's  intention  to  part  with  deed  is  suffi- 
cient; White  V.  White,  34  Or.  141,  55  Pac.  647,  holding  relinquishment  of 
control  of  premises  not  essential  to  passing  of  title ;  Peck  v.  Rees,  7  Utah, 
474,  13  L.  R.  A.  716,  27  Pac.  583,  holding  third  party's  agency  revoked  by 
grantor's  death,  and  there  was  no  delivery;  Qorham  v.  Meacham,  63  Vt. 
235,  13  L.  R.  A.  678,  22  Atl.  574,  holding  inoperative,  mortgage  executed 
by  party  to  himself  as  administrator,  and  left  among  his  papers;  Guggen- 
heimer  v^^Lockridge,  39  W.  Va.  461,  19  S.  E.  875,  holding  that  acceptance 
is  necessary  to  the  validity  of  a  deed. 

Delivery  of  deeds.    Note,  40  Am.  Rep.  217. 

What  is  a  delivery  of  a  deed.    Note,  53  Am.  St.  Rep.  587,  549: 
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Act  of  1802  proTidlng  for  purchase  of  cotton-seed  by  gOTeniment  was  con- 
sliitent  with  act.  of  1861,  prohibltini^  intercourse  with  Uumrrectionary  States^ 
and  not  pro  tanto  a  repeal  of  that  act 

Approved  in  McGuire  v.  Clark,  86  Neb.  107,  28  L.  B.  A.  (N.  S.)  873,  122 
N.  W.  677,  holding  where  deed  was  registered  for  purpose  of  divesting 
record  title  to  permit  grantor  to. pre-empt  Government  land,  but  possession 
of  property  retained,  there  was  no  delivery  in  fact;  Versey  v.  Solberg,  27 
S.  D.  621,  132  N.  W.  255,  holding  where  recorded  copy  of  alleged  forged 
deed  is  introduced,  any  evidence  sufficient  to  overcome  any  other  ordi- 
narily controverted  issuable  fact  was  enough  to  overcome  certificate  of 
acknowledgment. 

Any  presumption  of  ddlvery  caused  by  registry  of  deed  Is  repelled  by  facta 
that  ifwas  done  without  assent  of  grantee,  and  that  property  remained  In  pos- 
session of  grantor. 

Approved  in  Parmerlee  v.  Simpson,  5  Wall.  86,  18  L.  Ed.  648,  and  Weber 
V.  Christen,  121  111.  98,  2  Am.  St.  Eep.  72,  11  N.  E.  896,  both  holding  that 
registration  of  deed  without  assent  of  grantee  does  not  constitute  delivery ; 
Ellis  V.  Clark,  39  Fla.  722,  23  South.  412,  Union  Mut.  Ins.  Co.  v.  Campbell, 
96  111.  282,  35  Am.  Bep.  169,  and  Leppoc  v.  National  Union  Bank,  32  Md. 
146,  presumption  of  delivery  from  recording  of  deed  may  be  rebuttal;  Ross 
V.  Campbelf^  73  Ga.  316,  holding  recording  presumptive  proof  of  delivery; 
Parker  v.  Salmons,  101  Ga.  166,  65  Am.  St.  Bep.  296,  28  S.  E.  683,  holding 
delivery  to  have  been  sufficient;  Allen  v.  Hughes,  106  Ga.  786,  32  S.  E.  931, 
holding  that  finding  deed  among  papers  of  grantor  did  not  rebut  presump- 
tion of  delivery  raised  by  record;  Rogers  v.  Heads  Iron  Foundry,  61  Neb. 
45,  87  L.  B.  A.  431,  70  N.  W.  629,  holding  mortgage  delivered  to  unauthor- 
ized third  person  by  mortgagor  to  record  takes  effect  as  between  the  par- 
ties from  time  of  delivery;  Alliance  Milling  Co.  v.  Eaton,  86  Tex.  410,  24 
L.  B.  A.  887,  26  S.  W.  618,  holding  assent  of  parties  essential  to  mortgage 
contract ;  Series  v.  Series,  36  Or.  289,  57  Pac.  634,  admitting  record  of  deed 
to  show  title,  whether  there  was  evidence  of  delivery  or  not. 

Distinguished  in  Schmidt  v.  Deegan,  69  Wis.  307,  34  N.  W.  86,  delivery 
of  mortgage  to  third  party  to  be  delivered  on  the  execution  of  a  release  of 
claim  is  a  delivery  in  escrow. 

Acceptance  of  deed  by  grantee.    Note,  1  Ann.  Oas.  868. 

Delivery  of  deed  to  third  person,  or  record  or  delivery  for  record  by 
grantor.    Note,  54  L.  B.  A.  872,  884,  885. 

Delivery^  of  deed  is  essential  to  transfer  of  title. 

Approved  in  Johnson  v.  North  Star  Lumber  Co.,  206  Fed.  W4,  125 

C.  C.  A.  118,  holding  where  deed  was  delivered  to  defendant  after  levy 

on  land  as  his  property,  though  executed  before,  levy  was  ineffective; 

Brumby  v.  Jones,  141  Fed.  323,  72  G.  C.  A:  466,  bankruptcy  court  oannot 
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entertain  plenary  suit  by  third  person  to  cancel -satisfaction  of  morti^agc 
and  declare  trust  in  bankrupt's  mortgaged  property,  which  "is  not  in  pos- 
session of  his  trustee;  Humphry  ▼.  Hartford  Fire  Ins.  Co^  15  Blatchf. 
37,  Fed.  Cas.  6874,  holding  proof  of  execution  of  deed  insufficient  to  carry 
title;  Ten  Eyct  v.  Whitbeck,  156  N.  Y.  352,  50  N.  E.  966,  following  rule; 
Leonard  v.  Kebler,  50  Ohio  St.  453,  34  N.  £.  661,  holding  delivery  essential 
to  validity  of  assignment. 

3  Wall.  642-649,  18  L.  Ed.  218,  UNITEB  STATES  ▼.  SOOTT. 

Act  of  1868,  for  calling  out  the  national  forces,  punishes  resistance  to  the 
draft,  and,  act  of  1864,  resistance  to  the  enrollment. 

Approved  in  United  States  v.  Murphy,  3  Wall.  653,  18  L.  Ed.  218,  fol- 
lowing rule ;  Ex  parte  Yarbrough,  110  U.  S.  660,  28  L.  Ed.  277,  4  Sup.  Ct. 
156,  holding  that  Congress  caif  pass  laws  protecting  the  right  to  vote. 

Calling  out  militia.    Note,  15  L.  R.  A.  117. 

Homicide  in  commission  of  unlawful  act.    Note,  68  L.  B.  A.  857,  871. 

Homicide  in  resisting  anest,  or  of  officers  of  justice.    Note,  66  L.  R.  A. 
381. 

8  Wall  649-664,  18  Lu  Ed.  217,  UNITED  STATES  ▼.  liURPHT. 

Under  statute  of  August  8,  1846,  respecting  transfer  of  criminal  Indict- 
ments from  District  to  Circuit  Court,  Indictment  remitted  to  District  Court 
may  be  remitted  Into  Circuit  Court,  though  found  there. 

Approved  in  United  States  v.  Richardson,  28  Fed.  65,  holding  that  Cir- 
cuit Court  has  jurisdiction  of  indictment  remitted  after  defendant  has 
pleaded;  United  States  v.  Haynes,  29  Fed.  693,  695,  after  case  has  been 
remitted,  the  court  receiving  it  continues  the  proceedings. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  bSJL.  R.  A.  569. 

Calling  out  militia.    Note,  15  L.  R.  A.  117. 

Homicide  in  resisting  arrest,  or  of  officers  of  justice.    Note,  66  L.  R.  A. 
881. 

S.  Wall.  654-672,  18  Lu  Ed.  79,  BOOEBS  ▼.  BUBLINOTON. 

Decision  of  Ctrenlt  Court  In  Improperly  sustaining  or  overruling  a  demurrer 
to  a  declaration  may  be  rfr-examlned  by  Supreme  Court  by  writ  of  error,  with- 
out bill  of  exceptions. 

Approved  in  Nichols  v.  Board  of  Commrs.  of  Weston  Co.,  13  Wyo.  8, 
76  Pac.  682,  final  judgment  unsupported  by  pleadings  or  findings  may  be 
vacated  on  error,  on  record  proper  without  bill  of  exceptions. 

Where  Constitution  of  State  adopts  laws  of  territory,  yaUdity  of  charter 
granted  by  territory  is  established. 
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Approved  in^St.  Louis  &  S.  F.  R.  Co.  v.  Cross,  171  Fed.  489,  applying 
i.ile  to  rights  acquired  by  territorial  franchise  to  railways. 

IfegUlatnre  of  territory  can  legislate  on  all  subjects  which  fall  wltUn 
domain  of  rightful  legislation. 

Approved  in  Palmer  v.  Cowdrey,  2  Colo.  7,  holding  practice  in  chancery 
cases  to  be  regulated  by  the  laws  of  the  territory. 

Mnnicipal  corporations  are  at  all  times  subject  to  control  of  legislatnre. 
Approved  in  Atkin  v.  Kansas,  191  U.  S.  221,  48  L.  Ed.  167,  24  Sup.  Ct. 
124,  upholding  Kansas  eight-hour  law;  Byars  v.  State,  2  Okl.  Cr.  494.  102 
Pac.  809,  holding  State  had  power  to  prescribe  eight-hour  day  on  city 
contract  for  street  work;  People's  Passenger  R.  R.  Co.,  v.  Memphis  City 
R.  R.  Co.,  10  Wall.  52,  19  L.  Ed.  849,  holding  that  municipality  could  not 
grant  the  use  of  its  streets  for  ten  years  to  a  railroad;  Atlantic  Trust  Co. 
v.  Town  of  Darlington,  63  Fed.  81,  upholding  statute  authorizing  town  to 
issue  bonds  to  aid  railroad;  dissenting  opinion  in  State  v.  Denny,  118  Ind. 
417,  4  L.  R.  A.  90,  majority  holding  that  legislature  may  not  appoint 
municipal  officers. 

'Tower  to  borrow  money  for  a  public  porpose''  authorizes  towns  and  comi- 
ties to  issue  bonds  in  order  to  aid  railways. 

Approved  in  Town  of  Southington  v.  Southington  Water  Co.,  80  Conn. 
652,  13  Ann.  Oas.  411,  69  Atl.  1026,  upholding  grant  of  power  to  towii 
to  subscribe  for  capital  stock  of  water  company;  Mitchell  v.  Burlington, 

4  Wall.  274,  18  L.  Ed.  352,  following  rule ;  Supervisors  v.  Schenck,  5  Wall. 
779,  18  L.  Ed.  558,  holding  that  levy  of  tax  and  payment  of  interest  vali- 
dates railway  aid  bonds  in*egularly  issued;  United  States  v.  Baltimore 
etc.  R.  R.  Co.,  17  Wall.  330,  21  L.  Ed.  600,  Milner  v.  Penascola,  2  Woods, 
637,  Fed.  Cas.  9619,  and  United  States  v.  Baltimore  &  0.  R.  R.  Co.,  24  Fed. 
Gas.  979,  both  following  rule ;  Merrill  v.  Town  of  Monticello,  22  Fed.  595, 
holding  town  may  issue  bonds  to  meet  debt,  which  it  could  pay  in  no  other 
way;  Portland  Sav.  Bank  v.  Evansville,  25  Fed.  391,  holding  city  could 
issue  bonds  in  renewal  of  bonds  lawfully  issued;  Evansville  v.  Woodbury, 
60  Fed.  720,  9  C.  C.  A.  244;  State  v.  School  District,  13  Neb.  81,  12  N.  W. 
928,  Bunch  v.  Fluvanna  County,  86  Va.  456,  10  S.  E.  534,  holding  city  with 
power  to  borrow  money  can  issue  bonds ;  Sioux  City  v.  Weare,  69.  Iowa, 
98,  12  K.  W.  787,  holding  that  municipality  could  issue  bonds  in  satisfac- 
tion of  judgment;  Supervisors  v.  Wisconsin  Cent.  R.  R.  Co.,  121  Mass.  471, 
holding  that  legislature  could  authorize  counties  to  subscribe  for  railway 
aid  bonds ;  German  Ins.  Co.  v.  City  of  Manning,  78  Fed.  903,  908,  909,  hold- 
ing bonds  issued  by  city  pursuant  to  Iowa  Code,  §  500,  may  be  negotiable 
in  form;  dissenting  opinion  in  Brenham  v.  German- American  Bank,  144 
.U.  S.  189,  190,  191,  193,  195,  36  L.  Ed.  397,  398,  399,  12  Sup.  Ct.  565,  566, 
567,  majority  overruling  cited  case,  and  holding  city  authorized  to  borrow 
money,  had  no  power  to  issue  negotiable  bonds. 
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Distinguished  in  Green  v.  Dyersbnrg,  2  Flipp.  492,  Fed.  Cas.  575)S,  limit- 
ing rule  and  refusing  to  imply  power  to  issue  bonds  from  authority  to 
contract  debt.  n 

Overruled  in  Brenham  v.  German-American  Bank,  144  U.  S.  182,  183, 
186,  187,  86  L.  Ed.  894,  395,  896,  12  Sup.  Ct.  563,  564,"  and  Lehman  v.  San 
Diego,  83  Fed.  671,  27  C.  C.  A.  668,  holding  city  authorized  to  borrow 
money  had  no  power  to  issue  negotiable  bonds. 

Subscription  of  municipalities  to  stock  of  railroads.    Notes,  59  Am. 
Dec.  788,  785;  71  Am.  Dec.  286. 

Implied  power  of  municipality  to  issue  bonds.    Note,  An^L  Oas.  1913E, 
87,  89. 

Bailroad  is  an  improved  highway,  and  a  legislature  may  authorize  a  mu- 
nicipality to  aid  its  construction. 

Approved  in  Mitchell  v.  Burlington;  4  Wall.  274,  18  L.  Ed.  852,  holding 
money  borrowed  to  construct  a  plank  road  was  for  ^  public  purjK)se;  St. 
Joseph  Township  v.  Rogers,  16  Wall.  663,  21  L.  Ed.  888,  declaring  that  the 
legislature  can  authorize  municipalities  to  issue  railway  aid  bonds;  Taylor 
V.  Ypsilanti,  105  U.  S.  69,  26  L.  Ed.  1011,  holding  conditions  in  railway 
aid  bonds  were  not  unauthorized,  and  constituted  no  defense;  Cole  v.  La 
Grange,  113  U.  S.  7,  28  L.  Ed.  898,  5  Sup.  Ct.  419,  Commercial  Bank  v. 
lola,  2  Dill.  361,  Fed.  Cas.  3061,  and  Nat.  Bank  v.  City  of  lola,  9  Kan. 
701,  holding  unconstitutional  statute  authorizing  donation  of  municipal 
bonds  to  private  manufacturing  corporation ;  Talcott  v.  Pine  Grove,  1  Flipp. 
129,  133  Fed.  Cas.  13,735;  Northern  Pac.  R.  R.  Co.,  v.  Robert^  42  Fed. 
749,  Douglas  v.  Town  of  Chatham,  41  Conn.  234,  Davidson  v.  Commis- 
sioners, 18  Minn.  490,  and  Hallenbeck  v.  Hahn,  2  Neb.  422,  all  following 
rule;  Hackett  v.  Ottawa,  11  Fed.  Cas.  146,  holding  bonds  unauthorized  by 
legislature,  issued  in  aid  of  quasi-public  enterprise,  invalid  in  hands  of 
bona  fide  holder;  Estes  Park  Toll-Road  Co.  v.  Edwards,  3  fJolo.  App.  78, 
32  Pac.  561,  after  grant,  the  right  of  way  becomes  the  property  of  the 
company;  Leavenworth  Co.  v.  Miller,  7  Kan.  506,  510, 12  Am.  Rep.  489,  448, 
holding  term  ''legislative  power''  to  include  power  to  authorize  municipal 
aid  to  railroads;  State  v.  Consolidation  Coal  Co.,  46  Md.  11,  holding  rail- 
road could  not  execute  deed,  without  consent  of  the  legislature ;  Flint  Ry. 
V.  Gordon,  41  Mich.  429,  2  N.  W.  654,  holding  railroad  a  ** highway"  and 
entitled  to  right  of  way  across  public  lands.  ^ 

Issuance  of  municipal  bonds  in  aid  of  a  railroad  is  a  horrowlng  of  money, 
even  though  bonds  issued  are  bought  by  the  railroad  to  be  aided. 

Approved  in  Savannah  v.  Kelly,  108  U.  S.  190,  27  L.  Ed.  698,  2  Sup.  Ct. 
471,  holding  that  municipality  could  guarantee  the  bonds  of  the  railroad; 
Hitchcock  V.  Galveston,  2  Woods,  280^  Fed.  Cas.  6532,  holding  that  munici-. 
pality  had  no  inherent  power,  to  issue  negotiable  bonds;  Commonwealth 
V.  Williamstown,  156  Mass.  72,  74,  30  N.  E.  472,  473,  holding  bonds  valid 
though  given  to  the  railroad  for  stock;  Town  of  Danville  v.  Sutherlin,  20 
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Gratt.  581,  holding  that  the  transaction  was  a  loan;  dissenting  opinion  in 
Smith  V.  Sac  Co.,  11  Wall.  156,  20  L.  Ed.  107,  majority  holding  if  in  suit 
on  negotiable  security  defendant  shows  circumstances  pf  fraud  in  its  origin, 
plaintijff  must  show  he  gave  value  before  maturity. 

After  municipal  trends  have  been  issued  and  delivered  to  bona  fide  Uoldera, 
it  is  too  late  to  object  that  the  power  to  issue  them  had  not  been  properly 
~  executed. 

Approved  in  Board  of  Commrs.  v.  Travelers'  Ins.  Co.,  128  Fed.  824,  63 
C.  C.  A.  467,  holding  where  there  was  statutory  authority  for  couity  to 
issue  negotiable  bonds,  county  is  estopped  as  against  bona  fide  holder  by 
recitals  therein  that  they  were  issued  in  all  respects  in  conformity  to  stat- 
utes autliorizing  same;  Memphis  v.  Brown,  1  Flipp.  1^,  199,  217,  Fed. 
Gas.  9415,  holding  third  parties  relying  on  acts  of  municipality  may  pre- 
sume performance  of  conditions  precedent;  Chicago  etc.  R.  R.  Co.  v.  Otoe 
Co.,  1  Dill.  342,  Fed.  Cas.  2667,  holding  that  holder  of  bond  need  not  al- 
lege a  performance  of  the  conditions  precedent;  Whiting  v.  Wellington, 
10  Fed.  813,  estopping  corporation  from  proving  fraud  as  against  bona  fide 
purchaser;  Mount  Vernon  v.  Hovey,  52  Ind.  567,  holding  bonds  regularly 
issued  must,  in  hands  of  bona  fide  purchaser,  be  placed  on  same  footing 
as  bills  of  exchange;  Bogart  v.  Lamotte  TownftTiip,  79  Mich.  299,  44  N.  W. 
613,  holding  that  municipality  is  not  estopped  by  act  void  in  its  inception ; 
Cutler  V.  Board  of  Supervisors,  56  Miss.  122,  holding  variance  in  municipal 
bonds  from  authorizing  statute  cured  by  a  subsequent  statute;  Brown  v. 
Bon  Homme  Co.,  1  S.  D.  233,  46  N.  W.  178,  holding  county  estopped  where 
commissioners  with  authority  to  issue  bonds,  levied  tax  and  paid  interest ; 
Louisville  etc.  R.  R.  Co.  v.  State,  8  Heisk.  788,  and  Greeley  v.  Jackson- 
ville, 17  Fla.  179,  holding  bonds  not  subject  to  attack  for  irregularity  in 
the  proceedings;  Hubbell  v.  Meigs,  50  N.  Y.  489,  arguendo. 

Distinguished  in  Town  of  Lyons  v.  Chamberlain,  89  N.  Y.  587,  holding 
town  not  estoft>ed  by  falsehood  of  wrongdoer  in  issuing  bonds;  Chester 
etc.  R.  R.  Co.  V.  Commrs.,  72  N.  C.  491,  where  no  innocent  holder  was  in- 
volved. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  666,  666, 
667,  682,  688. 

Estoppel  of  municipality  to  deny  validity  of  iLcts.    Note,  1  Ann.  Gas. 

326. 
Estoppel  of  public  corporation  to  deny  validity  of  contract.    Note, 

L.  R.  A.  1915A,  991. 
Estoppel  of  public  corporation   to   deny   validity   of  bonds.    Note, 

L.  B.  A.  1915A,  981. 

Ko  extent  of  redtals  can  give  validity  to  bonds  IssneA  without  anthoilty. 
Approved  in  dissenting  opinion  in  Nevada  Bank  v.  Steinmitz,  64  Cal. 
326,  30  Pac.  978,  majority  holding  acquiescence  of  great  weight  in  deter " 
mining  validity  of  bonds* 
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Ezerciae  of  a  power  by  a  corporation  neitlier  In  the  mode  nor  for  the  pur- 
pose prescribed  creates  no  contract. 

Approved  in  State  v.  School  Commrs.  94  Md.  346,  61  Atl.  291,  holding 
school  commissioners  not  liable  in  damages  for  injuries  in  school  grounds; 
Perry  v.  House  of  Refuge,  63  Md.  23,  52  Am.  Rep.  498,  holding  charitable 
corporation  not  liable  for  an  assault  on  an  inmate  by  its  officers;  Carlile 
V.  Eldridge,  1  Tex.  App.  Civ.  652,  construing  grant  of  power  of  taxation 
to  municipality;  Exchange  Bank  v.  County  of  Lewis,  28  W.  Va.  287,  hold- 
ing that  borrowing  of  money  was  ultra  vires  and  incapable  of  ratification. 

Miscellaneous.  Cited  in  German  Ins.  Co.  v.  City  of  Manning,  95  Fed. 
602. 

3  WalL  673-686,  18  L.  Ed;  111,  UNITED  STATES  ▼.  JUDGES  OF   OlBOmT 
OOUBT. 

Under  act  of  1864,  appeal  lies  to  Supreme  Court,  In  cases  where  appeal 
pending  In  Dtotrlct  Court,  from  decree  of  hoard  of  land  eommissloneni  at  to 
California  land  titles,  was  transferred  to  Circuit  Court. 
^  Cited  in  Ex  parte  Zellner,  9  Wall.  247, 19  L.  Ed.  666,  arguendo. 

Miscellaneous.  Cited  in  Townsend  v.  Greeley,  5  Wall.  337,  18  L.  Ed.  550, 
RAse  V.  United  States,  9  Wall.  19,  19  L.  Ed.  544,  and  San  Francisco  y. 
United  States,  4  Sawy.  583,  Fed.  Cas.  12,316,  all  resi>ecting  further  litiga- 
tion settling  San  Francisco  land  titles. 

3  WaU.  687-688,  18  L.  Ed.  29,  MEBBIAM  ▼.  HAAS. 

Motton  to  dismiss  appeal  denied,  though  appellant  had  already  collected 
the  amount  of  the  decree  appealed  from.  ^ 

Approved  in  Carson  Lumber  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  209  Fed. 
194,  126  C.  C.  A.  139,  holding  where  judgment  divi^ble,  acceptance  by 
plaintiff  in  error  of  pa3nnent  of  part  in  his  favor  which  was  not  contested 
did  not  preclude  asking  reversal  as  to  other  part;  Boiling  v.  Jones,  67  Ala. 
514,  arguendo. 

3  WalL  688-703,  17  L.  Ed.  268,  UNITED  STATES  ▼.  DA8HIEL. 

I«eyy  of  execution  on  personal  property  sufficient  to  satisfy  the  ezecntlon 
extinguishes  the  Judgment,  If  the  title  to  the  goods  Is  changed,  o^  tiie  dehtor 
deprived  of  his  property;  otherwise  if  levy  Is  on  debtor's  hands. 

Approved  in  Johnson  v.  State,  80  Ind.  225,  holding  judgment  not  satisfied'^ 
where  property  levied  on  was  encumbered  for  more  than  its  value;  De- 
hority  v.  Paxon,  115  Ind.  126,  17  N.  £.  260,  holding  judgment  not  satisfied 
where  sale  of  property  fails  to  produce  sufficient  to  pay  debt;  Touhey  v. 
Touhey,  151  Ind.  463,  68  Am.  St.  Rep.  235,  51  N.  E.  919,  holding  that  ir< 
r^ular  sale  of  property  will  not  extinguish  judgment ;  Lustfield  v.  Ball,  103 
Mich.  21,  61  N.  W.  341,  holding  that  levy  on  personalty  will  not  satisfy 
judgment  where  officer  is  unable  to  get  the  property;  Wood  v.  Conrad, 
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2  S.  D.  409,  50  N.  W.  904,  holding  that  levy  on  real  estate  does  not  ex- 
tinguish the  judgment;  Fry  v.  Manlove,  1  Baxt.  260,  25  Am.  Rep.  777, 
holding  there  was  no  satisfaction,  where  judgment  was  annulled;  Cravans 
V.  Wilson^  35  Tex.  57,  holding  sheriff's  return  does  not  estop  creditor  from 
proving  value  of  property  seized  less  than  that  returned  in  the  levy;  Wal- 
ker V.  Commonwealth,  18  Gratt.  46,  47,  98  Am.  Dec.  642,  648,  holding  that 
plaintiff  may  abandon  a  levy  against  the  sureties  only  and  sue  out  new 
execution;  Hyde  v.  Rogers,  59  Wis.  159,  17  N.  W.  129,  holding  tliat  mere 
seizure  is  not  satisfaction. 

Distinguished  in  Lindley  v.  Kelley,  42  Ind.  308,  and  McCabe  v.  Good- 
wine,  65  Ind.  297,  in  Indiana  a  levy  on  real  estate  creates  a  presumption 
of  satisfaction. 

Satisfaction  of  judgment  by  levy.    Note,  58  Am.^Dec.  851,  855,  856. 

Where  sheriff  has  begun  to  levy  under  the  execution,  It  is  not  defeated, 
by  a  writ  of  error  Issued  thereafter. 

Approved  in  Thalheim  v.  Camp  Phosphate  Co.,  48  Fla.  195,  37  South. 
525,  Rev.  Stats.  1892,  §  1272,  does  not  restore  personalty  previously  levied 
on  to  possession  of  execution  defendant,  nor  impair  lien  of  execution  lev>' ; 
Freeman  v.  Dawson,  110  U.  S.  270,  28  L.  Ed.  148,  4  Sup.  Ct.  98,  holding 
that  proceedings  under  a  levy  of  execution  relate  back  to  time  of  seizfure; 
Capen  v.  Doty,  13  Allen,  265,  if  mortgaged  land  has  been  taken  on  execu- 
tion, payment  of  mortgage  will  not  defeat  a 'subsequent  sale;  Blair  v. 
Compton,  33  Mich.  449,  court  dividing  as  to  whether  stay  of  execution 
vitiates  a  completed  levy. 

Effect  *of  supersedeas   upon  execution   after  its  issuance.    Note,   5 
Ann.  Oas.  786. 

Partial  satisfaction  of  a  Judgment  received  prior  to  service  of  tbe  writ  of 
error  is  no  bar  to  Itr 

Approved  in  Carson  Lumber  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  209  Fed. 
194,  126  C.  C.  A.  139,  holding  where  judgment  was  divisible,  acceptance 
by  plaintiff  in  error  of  part  in  his  favor  which  was  not  contested  did  not 
preclude  asking  review  as  to  other  part;  Snow  v.  Hazlewood,  179  Fed- 
184,  102  C.  C.  A.  448,  holding  withdrawal  by  complainant  of  deposit  in 
court  awarded  by  decree  did  not  bar  right  of  appeal  as  to  other  portion 
of  decree;  Gay  v.  Householder,  71  W.  Va.  279,  AnxL  Oas.  19140,  297,  76 
S.  E.  451,  and  Meade  Plumbing  etc.  Co.  v.  Irwin,  77  Neb.  387,  109  N.  W. 
V392,  both  holding  acceptance  of  amount  of  judgment  conceded  due  did  not 
bar  appeal  as  to  balance  sued  for;  Belle  Fourche  Valley  Ry.  v.  Belle 
Fourche  Land  etc.  Co.,  28  S.  D.  292,  133  N.  W.  262,  holding  defendant  in 
condemnation  suit  could  appeal  from  portion  of  judgment  fixing  damages 
without  appealing  from  award  of  costs;  Embry  v.  Palmer,  107  U.  S.  8,  27 
L.  Ed.  348,  2  Sup.  Ct.  29,  Morriss  v.  Garland  78  Ya.  235,  acceptance  of 
amount  awarded,  is  no  admission  that  decree  is  not  erroneous;  Paine  v. 
WooUey,  80  Ky.  574,  appeal  is  not  maintainable  upon  a  judgment  fully 


\ 


1085  GRAHAM  v.  LA  CROSSE  ETC.  R,  R.      3  Wall.  704-713 

p 

satisfied;  Beals  v.  Lewis,  43  Ohio  St.  223,  1  N.  £.  643,  by  accepting  prin- 
cipal and  legal  interest,  party  did  not  waive  his  right  of  appeal  as  to  alleged 
usurious  interest ;  Tyler  v.  Shea,  4  N.  D.  382,  50  Am.  St.  Rep.  662,  61  N.  W. 
470,  by  accepting  a  benefit  under  the  judg^ieut,  the  party  waived  his  right 
to-4H>peal;  Dunham  v.  Randall,  11  Tex.  Civ.  App.  267,  32  S.  W.  721,  ar- 
guendo. 

Distinguished  in  Clairview  Park  Imp.  Co.  y.  Detroit  etc.  Ry.,  164  Mich. 
80,  33  L.  R.  A.  (N.  S.)  250,  129  N.  W.  355,  holding  taking  possession  of 
land  awarded  in  ejectment  and  collection  of  costs  barred  prosecution  of 
writ  of  error ;  Boggess  v.  Goff,  47  W.  Va.  149,  34  S.  E.  745,  holding  holder 
of  several  notes  dated  same  day  and  bearing  interest  from  date,  receiving 
partial  payments  thereon,  may  apply  such  payments  to  payment  of  interest 
due  at  time  and  then  to  principal  of  such  notes  as  may  be  due. 

Right  of  party  who  recovers  judgment  for  less  than  his  demand  to 
appeal  after  satisfaction  of  judgment.    Note,  16  Ann.  Oaa.  82. 

Right  to  appeal  from  unfavorable  while  accepting  favorable  part  of 
decree,  judgment  or  order.    Note,  29  L.  B.  A.  (N.S.)  17. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  847,  861. 

3  WaU.  704-713,  18  L.  Ed.  247,  GRAHAM  V.  LA  0B0S8E  ETC.  B.  B 

Decree,  however  broad  Its  terms,  must  be  cynstroed  in  connection  witli 
tlie  pleadings,  so  one  in  favor  of  a  creditor,  .declaring  absolutely  void  tlie 
debtor's  agreement  wltli  another  creditor,  was  held,  under  the  drcumstances, 
to  avoid  it  only  as  to  himself,  and  not  as  between  other  parties. 

Approved  in  Mayor  etc.  of  Vicksburg  v.  Henson,  231  U.  S.  269,  58  L.  Ed. 
216,  34  Sup.  Ct.  95,  holding  decree  in  action  betweeen  municipal  water 
company  and  municipality  deciding  that  former  had  exclusive  contract, 
and  latter  could  not  issue  bonds  for  water  supply  to  be  obtained  at  once, 
while  contract  had  long  period  to  run,  did  not  affect  right  of  city  to  issue 
bonds  for  water  plant  to  be  used  after  termination  of  contract;  Cady  ^. 
Barnes,  208  Fed.  364,  and  Barnes  v.  Cady,  232  Fed.  323,  both  holding  de- 
fault decree  against  second  mortgagee  in  suit  to  foreclose  first  mortgage 
did  not  bar  assertion  of  second  mortgage  lien  when  before  sale  mortgagor 
paid  first  mortgage  debt  and  released  its  lien;  Kardo  Co.  v.  Adams,  231 
Fed.  958,  holding,  where  jurisdiction  appeared  from  bill,  whether  com- 
plainant was  real  party  in  interest  could  not  be  inquired  into  by  court 
on  its  own  motion,  and  decree  dismissing  bill  on  such  ground  was  erro- 
neous; Clark  V.  Arizona  Mut.  Savings  &  Loan  Assn.,  217  Fed.  643,  holding 
in  stockholder's  suit  to  avoid  alleged  fraudulent  transfer  of  property  by 
corporation,  and  for  winding  up  its  affairs,  court  could  not  decree  trans- 
fer fraudulent,  confirm  title  of  purchaser  and  direct  payment  by  transferee 
to  the  various  plaintiffs  individually;  Byrd  v.  Hall,  196  Fed.  766,  117 
C.  C.  A.  568,  holding  decree  in  creditor's  suit  setting  aside  deed  as  fraudu- 
lent BO  far  as  necessary  to  protect  plaintiffs  did  not  affect  its  validity 
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to  parties  or  creditors  not  seeking  relief;  Walker  v.  Mclntire,  41  App. 
D.  C.  382,  holding  adjudication  .on  question  of  proper  parties  not  conclu- 
sive on  issues ;  Charles  v.  White,  214  Mo.  202,  127  Am.  St.  Sep.,  674,  21 
L.  R.  A.  (N.  S.)  481,  112  S.  W.  547,  holding  in  creditor's  suit  to  set  aside 
fraudulent  transfer,  decree  diverting  title  .of  remaindermen  and  vesting 
it  in  certain  heirs  was  outside  issues  and  of  no  effect;  Linkous  v.  Stevens, 
116  Va.  909,  83  S.  E.  420,  holding  decree  in  creditors'  suit  determining 
rights  of  claimants  in  property  void  as  to  infant  cliumant  not  made  party 
to  suit;  Barnes  v.  Chicago  etc.  Ry.  Co.,  122  U.  S.  14,  17,  SO  L.  Ed.  1182, 
1138,  7  Sup.  Ct.  1050, 1052,  holding  that  decree  invalidated  foreclosure  only 
as  to  creditors  subsequent  to  the  mortgage,  who  assailed  it  in  that  suit; 
Linton  v.  First  Nat.  Bank,  10  Fed.  898,  limiting  the  guardianship  to  par- 
ticular estates  mentioned  in  petition  and  order;  Bettys  v.  Milwaukee  etc. 
Ry.  Co.,  37  Wis.  327,  holding  that  averments  under  the  statute  cannot 
be  rejected  as  surplusage ;  First  Nat.  Bank  -v.  Knowles,  67  Wis.  392,  hold- 
ing that  validity  of  trust  deed  could  first  be  tested  in  garnishment  pro- 
ceedings against  trustee ;  Cade  v.  Hicks,  76  Iowa,  40,  .40  N.  W.  77,  holding 
party  as  principal,  who  did  not  show  he  was  a  surety  in  first  action ;  Lock- 
hart  V.  Horn,  3  Woods,  547,  Fed.  Cas.  8446,  arguendo;  dissenting  opinion 
in  Wilhelm  v.  Caylor,  32  Md.  163,  majority  holding  interlocutory  decree 
left  whole  case  open  on  final  hearing;  Mercier  v.  West  Elansas  City  Land 
Co.,  72  Mo.  492,  maintaining  that  ''heirs"  was  used  in  sense  of  children. 
Distinguished  in  Stearns  v.  Lawrence,  83  Fed.  742,  28  C.  C.  A.  66,  hold- 
ing a  finding  of  fact  conclusive  between  eodefendants. 

3  Wall  713-743,  18  L.  Ed.  96,  OILMAK  ▼.  PHHiABEIfHIA. 

Rules  of  law  tfiould  be  Used  deliberately  and  adhered  to  ilnnly,  milen 
clearly  erroneous. 

Cited  in  Pittelkow  v.  Milwaukee,  94  Wis.  656,  69  N.  W.  805,  f oUowing 
prior  decision  construing  Milwaukee  barter. 

^     Limitations  upon  the  doctrine  of  stare  decisis.    Note,  78  Am.  St.  Rep. 
99. 

Congress  has  power  to  control  for  purpose  of  commerce  all  navigable 
waters  of  United  States,  accessible  from  a  State  other  than  that  in  wbicli  they 
Ue. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power,  229  U.  S. 
63,  67  L.  Ed..  1075,  33  Su|).  Ct.  667,  holding  Congress  could  determine  that 
whole  flow  of  navigable  river  be  directed  to  improvement  thereof  by 
erection  of  new  locks;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  634,  56  L.  Ed. 
683,  32  Sup.  Ct.  340,  holding  harbor  lines  established  by  Secretary  of  War 
under  authority  of  Congress  could  be  re-established  at  subsequent  time  to 
prevent  obstruction;  Scranton  v.  Wheeler,  179  U.  S.  159,  46  L.  Ed.  136, 
21  Sup.  Ct.  55,  holding  government  pier  erected  to  improve  navigation 
on  land  submerged  by  navigable  waters,  title  to  which  is  in  riparian  owner. 
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though  it  pennanently  destroys  light  of  access  to  navigable  water,  does 
not  entitle  owner  to  compensation;  Greenleaf -Johnson  Lumber  Co.  v. 
United  States,  204  Fed.  492,  holding  appropriation  by  Congress  of  money 
for  specific  improvement  of  navigable  stream  gave  authority  to  Seeretaiy 
of  War  to  make  improvement;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed; 
524,  holding  Congress  had  power  to  legislate  for  safety  of  employees 
engaged  in  interstate  commerce;  United  StatescV.  Union  Bridge  Co.,  143 
Fed.  386,  upholding  jMwer  of  government  tcr  compel  alteration  of  bridge 
over  navigable  stream  where  it  obstructs  navigation;  Ryman  Steamboat 
Line  Co.  v.  Commonwealth,  125  Ky.  257,  10  L.  B.  A.  (N.  8.)  1107,  101 
S.  W.  403,  holding  Congress  had  jurisdiction  over  Cumberland  River  for 
purposes  of  commerce;  Frpst  v.  Washington  County  R.  R.  Co.,  96  Me.  83, 
87,  51  Atl.  808,  809,  holding  where  Congress  legalizes  trestle  across  tide 
water  and  thereby  closes  navigation,  does  not  entitle  owner  of  property 
adjoining  channel  to  damages  from  owner  of  trestle;  Lewis  Blue  Point 
Oyster  Cultivation  Co.  v,  Briggs,  198  N.  Y.  295,  19  Ann.  Oas.  694,  34 
L.  R.  A.  (N.  8.)  1084,  91  N.  E.  848,  holding  grant  of  land  under  navigable 
water  subject  to  improvement  by  Congress  for  aid  of  navigation;  dissent- 
ing opinion  in  Northern  Pac.  Ry.  Co.  v.  S.  E.  Slade  Lumber  Co.,  61  Wash. 
202,  34  L.  B.  A.  (N.  8.)  423,  112  Pac.  243,  majority  holding  drawbridge 
constructed  over  navigable  stream  by  authority  of  State  and  United 
States  could  not  be  operated  without  consent  of  abutting  owner;  The 
Daniel  Ball,  10  Wall.  564,  19  L.  Ed.  1001,  following  rule;  and  principle 
applied  in  South  Carolina  v.  Georgia,  93  U.  S.  10,  23  L.  Ed.  783,  holding 
that  Congress  can  close  one  of  the  channels  of  a  navigable  stream;  New- 
port etc.  Bridge  Co.  v.  United  States,  105  U.  S.  475,  26  L.  Ed.  1146,  holding 
United  States  not  liable  for  forcing  company  to  change  construction  of 
bridge;  In  re  Debs,  158  U.  S.  586,  590,  39  L.  Ed.  1103,  1105,  15  Sup.  Ct. 
907,  908,  holding  that  United  States  may  remove  everything  obstructing 
the  mails;  United  States  v.  Mississippi  etc.  Boom  Co.,  1  McCrary,  605, 
3  Fed.  552,  equity  will  enjoin  threatened  injury  to  improvements  on  navi- 
gable river  authorized  by  Congress ;  The  Tug  Oconto,  5  Biss.  463,  Fed.  Cas. 
10,421,  holding  steam  tug  employed  exclusively  within  State  not  subject 
to  seizure  for  want  of  inspection  by  Federal  authorities;  Hatch  v.  Walla- 
met  Iron  Bridge  Co.,  7  Sawy.  131,  133,  134,  6  Fed.  329,  331,  332,  enjoining 
construction  of  bridge  across  the  Wallamet  under  authority  of  State, 
which  would  obstruct  navigation;  Wallamet  Iron  Bridge  Co.  v.  Hatch,  9 
Sawy.  649,  19  Fed.  350,  holding  State  could  not  authorize  building  of 
bridge  across  Wallamet  obstructing  navigation;  The  City  of  Salem,  13 
Sawy.  611,  2  L.  R.  A.  383,  37  Fed.  850,  holding  that  regulation  limiting 
number  of  passengers  applied  to  vessels  plying  between  ports  in  same 
State;  The  Clinton  Bridge,  Woolw.  166,  Fed.  Cas.  2900,  holding  that  to 
regulate  railroad  bridge  across  a  river  is  to  regulate  commerce ;  The  Bright 
Star,  Woolw.  272,  Fed.  Cas.  1880,  holding  Congress  has  no  control  of 
commerce  within  a  single  State;  Easton  v.  New  York  etc.  R.  R.  Co.,  8 
Fed.  Cas.  274,  refusing  to  enjoin  construction  of  bridge  under  authority 
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of  State  intereepting  navigation;  Canada  So.  Ry.  Co.  v.  International 
Bridge  Co.,  8  Fed.  192,  holding  Congress  could  regulate  compensation  for 
use  of  bridge  built  by  company,  Incorporated  by  Canada  and  New  York 
across  navigable  waters;  United  States  v.  Beacham,  29  Fed.  284,  holding 
that  indictment  averred  manslaughter  on  navigable  waters;  Decker  v. 
Baltimore  etc.  R.  R.  Co.,  30  Fed.  725,  holding  Congress  could  authorize 
bridge,  notwithstanding  protest  of  State;  Oyster  Police  Steamers  of  Mary- 
land, 31  Fed.  766,  holding  State  boats  subject  to  inspection  laws  of  United 
States;  Hawkins  Point  Light-House  Case, -39  Fed.  87,  88,  allowing  United 
States  to  take  private  property  for  a  lighthouse;  The  Katie,  40  Fed.  487, 
7  L.  B.  A.  62,  holding  valid  act  extending  limited  liability  legislation  to 
inland  navigation ;  United  States  v.  Keokuk  etc^  Bridge  Co.,  45  Fed.  180, 
and  United  States  v.  Rider,  50  Fed.  409,  Secretary  of  War  cannot  declare 
a  bridge  authorized  by  Congress  an  obstruction;  Scranton  v.  Wheeler, 
57  Fed.  813,  6  C.  C.  A.  585,  holding  Congress  could  take  submerged  lands 
in  aid  of  commerce;  United  States  v.  Debs,  64  Fed.  745,  74§,  construing 
"commerce";  High  Bridge  Lumber  Co.  v.  United  States,  69  Fed.  324,  16 
C.  C.  A.  460^  refusing  to  allow  consequential  damages  for  condemnation 
of  lock  and  dam;  Texarkana  etc.  Ry.  Co.  v.  Parsons,  74  Fed.  411,  20 
C.  C.  A.  481,  holding  illegal  bridge  not  complying  with  authorizing  act ; 
United  States  v.  North  Bloomfield  Gravel  Min.  Co.,  81  Fed.  248,  and  North 
Bloomfield  Gravel  Min.  Co.  v.  United  States,  88  Fed.  674,  32  C.  C.  A. 
84,  holding  Congress  can  prohibit  hydraulic  mining;  Hall  v.  De  Cuir,  95 
U.  S.  517,  24  L.  Ed.  558,  arguendo. 

National  government  possesses  only  delegated  powers;  the  States  all  but 
such  as  have  been  surrendered.  * 

Approved  in  Keller  v.  United  States,  213  U.  S.  144,  53  L.  Ed-  739,  29 
Sup.  Ct.  470,  holding  act  of  Congress  making  crime  to  harbor  alien  pros- 
titutes void  as  to  defendant  having  no  knowledge  of  alienage,  such  power 
not  being  delegated  to  Congress;  The  Nassau,  182  Fed.  700,  holding  ferry- 
boat plying  within  State  in  water  accessible  to  vessels  from  other  States 
was  not  subject  to  such  statutes  controlling  navigation  under  jurisdiction 
of  United  States  as  apply  to  vessels  engaged  in  such  business;  Coyle  v. 
Smith,  28  Okl.  152,  113  Pac.  957,  holding  Congress  could  not,  as  condition 
to  admitting  State,  limit  its  power  to  locate  its  capital ;  Hall  v.  Wisconsin, 
103  U.  S.  11,  26  L.  Ed.  805,  holding  contract  between  individual  and  State 
is  protected  by  the  Constitution;  Craig  v.  Kline,  65  Pa.  St.  410,  411,  8 
Am.  Rep.  644,  645,  upholding  State  law  regulating  floating  of  logs  on 
Susquehanna. 

Congress  has  power  to  keep  pubUc  navigable  waters  free  from  any  obstruc- 
tion to  their  navigation  interposed  by  the  State  or  otherwise. 

Approved  in  People  v.  Banning  Co.,  167  Cal.  649,  140  Pac.  590,  holding 
littoral  rights  adjacent  to  swamp-lands  were  subject  to  easement  for  navi- 
gation; Newport  etc.  Bridge  Co.  v.  United  States,  18  Fed.  Cas.  125,  con- 
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struing  Btrictly  party's  right  to  recover  against  United  States  for  changing 
bridge  J  United  States  v.  Bellingham  etc.  Co.,  81  Fed.  661,  26  C.  C.  A.  547, 
to  bring  obstructions  in  navigable  waters  within  a  State  within  Federal 
cognizance,  a  statute  is  necessary. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  B.  A.  46, 
48,  84.    . 

After  tlie  Bevolutlon,  the  States  held  absoliite  right  to  all  naTlgable  waters 
and  soil  under  them,  subjeci  to  rights  surrendered  to  general  government,  by 
the  Constitution. 

Approved  in  Shively  v.  Bowlby,  152  U.  S.  23,  38  L.  Ed.  340,  14  Sup. 
Ct»  566,  reasserting  rule;  Woodman  v.  Kilboum  Mfg.  Co.,  1  Abb.  (U.  S.) 
164,  1  Biss.  552^  Fed.  Cas.  17,978,  holding  State  could  authorize  the  con- 
struction of  public  improvements  on  navigable  stream;  Nichols  v.  Boston, 
d8  Mass.  42,  93  Am.  Dec.  134,  holding  party  gained  prescriptive  right  to 
)¥harf  against  commonwealth;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.,  72  Wis.  89,  7  Am.  St.  Rep.  854,  38  N.  W.  539,  holding  either  State 
could  authorize  the  construction  of  a  boom  within  its  own  territory. 

As  to  subjects  of  commerce  calling  for  uniform  rules  or  national  legis- 
lation, the  power  of  Congress  is  exclusive;  the  others  may  be  regulated  by  the 
States  in  absence  of  legislation  by  Oongrese.  ^ 

Approved  in  Coyle  v.  Smith,  221  U.  S.  673,  56  L.  Ed.  860,  31  Sup.  Ct. 
688,  holding  Congress  could  not  limit  power  of  State  by  conditions  imposed 
on  admission  to  locate  its  capital;  Garrison  v.  Greenleaf Johnson  Lumberv 
Co.,  215  Fed.  578,  131  C.  C.  A.  644,  holding  harbor  line  could  be  re- 
established by  Secretary  of  War  though  change  interfered  with  use  of 
dock  constructed  by  riparian  owner;  Canadian  Atlantic  Transit  Co.  v. 
Chicago,  210  Fed.  9,  126  C.  C.  A.  587,  upholding  city  ordinance  regulating 
speed  of  vessels  while  passing  bridges  in  city  limits;  The  Margaret  J. 
Sanford,  203  Fed.  339,  holding  Federal  statute  regulating  manner  of 
anchoring  so  as  not  to  obstruct  channel  did  not  supersede  State  harbor 
regulations  not  in  conflict  therewith;  United  States  v.  Union  Bridge  Co., 
143  Fed.  391,  392,  upholding  power  of  government  to  compel  alteration 
of  bridge  over  navigable  stream  where  it  obstructs  navigation ;  Manigault 
V.  S.  M.  Ward  etc.  Co.,  123  Fed.  717,  holding  State  may  authorize  dam 
across  non-navigable  stream;  Armour  &  Co.  v.  City  Council,  134  Ga.  182, 
27  L.  B.  A.  (N.  S.)  676,  67  S.  E.  419,  holding  city  ordinance  providing 
for  inspection  of  packing-houses  and  imposing  inspection  charge  on  im- 
porters void,  as  interference  with  interstate  commerce;  People  v.  Cali- 
fornia Fish  Co.,  166  Cal.  600,  138  Pac.  89,  holding  fixing  of  harbor  line 
by  United  States  licensed  State  to  fill  in  lands  behind  such  line,  and  until 
seawall  was  built  at  such  time  State  could  improve  for  navigation  waters 
behind- lines;  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  303,  143  S.  W.  818, 
upholding  statute  requiring  running  of  one  passenger  train  daily  over  all 
roads  as  not  regulating  interstate  commerce;  Schlesinger  v.  Gilhooly,  189 
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N.  T.  16,  12  Ann.  Oas.  1138,  81  N.  E.  624,  upholding  provisions  of  nationsl 
"bank  act  limiting  interest  and  superseding  State  loans;  Southern  Ry. 
Co.  V.  Howard,  1  Tenn.  Civ.  608,  upholding  Federal  Employers'  Liability 
Act ;  Milwaukee  Western  Fuel  Co.  ^.  Milwaukee,  152^ Wis.  256,  139  N.  W. 
543,  holding  State  could  not  impose  regulations  on  erection  of  bridges 
over  navigable  stream,  disregard  of  which  would  render  one  a  nuisance; 
Ex  parte  McNiel,  13  Wall.  240,  20  L.  Ed.  626,  holding  valid  State  stat- 
utes regulating  pilotage;  Ca&e  of  State  Freight  Tax,  15  Wall.  279,  280, 
21  L.  Ed*  163,  holding  unconstitutional  State  'tax  on  freight  transported 
from  State  to  State ;  Farmers'  &  M.  Nat.  Bank  v.  Bearing,  91  U.  S.  34, 

23  L.  Ed.  199,  holding  national  bank  not. affected  by  usury  law  of  a  State; 
Henderson  v.  Mayor  of  New  York,  92  U.  S.  272,  23  L.  Ed,  549,  holding 
invalid  State  statute  imposing  burdensome  condition  on  shipmaster  as  pre- 
requisite to  landing  of  passengers;  Inman  S.  S.  Co.  v.  Tinker,  94  U.  S.  242, 

24  L.  Ed.  121,  holding  State  tonnage  tax  on  vessels  entering  port  invalid; 
Foster  v.  Master  etc.  of  New  Orleans,  94  U.  S.  248,  24  L.  Ed.  128,  holding 
invalid  State  statute  in  relation  to  survey  of  hatches,  etc.;  Wisconsin ^v. 
Duluth,  96  U.  S.  387,  24  L.  Ed.  672,  refusing  to  interfere  with  improve- 
ment of  harbor  inaugurated  by  Congress;  Patterson  v.  Kentucky,  97  U.  S. 
503,  505,  24  L.  Ed.  1116,  1117,  holding  that  enforcement  of  police  regu- 
lation was  no  interference  witH  right  of  patentee;  County  of  Mobile  v. 
Kimball,  102  U.  S.  JOl,  26  L.  Ed.  241,  following  rule ;  Cincinnati  etc. 
Packet  Co.  v.  Catlettsburg,  105  U.  S.  563,  26  L.  Ed.  1171,  holding  that 
town  could  erect  wharves  and  collect  wharfage;  Parkersburg  etc.  Transp. 
Co.  V.  Parkersburg,  107  U.  S.  702,  27  L.  Ed.  588,  2  Sup.  Ct.  741,  holding 
State  in  absence  of  national  legislation  could  make'  special  regulations 
for  wharves;  Presser  v.  Illinois,  116  U.  S.  268,  29  L.  Ed.  620,  6  Sup.  Ct. 
586,  and  Dunne  v.  P^ple,  94  111.  129,  34  Am.  Rep.  219,  both  holding  State 
could  regulate  military  bodies  not  authorized  by  United  States;  Moigan 
V.  Louisiana,  118  U.  S.  465,  30  L.  Ed.  242,  6  Sup.  Ct.  1119,  upholding  quar- 
antine laws  of  Louisiana  imposing  fee  on  vessels  examined;  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  357,  30  L.  Ed.  1189,  7  Sup.  Ct.  1128, 
holding  that  no  State  can  regulate  the  delivery  of  messages  in  other 
States;  Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  8,  15,  31  L.  Ed* 
632,  634,  8  Sup.  Ct.  815,  818,  until  Congress  act  respecting  navigable 
stream  wholly  within  the  State,  the  latter  has  plenary  power;  Bowman  v. 
Chicago  etc.  Ry.  Co.,  125  U.  S.  480,  31  L.  Ed.  706,  8  Sup.  Ct.  696,  holding 
invalid  State  law  forbidding  common  carriers  to  bring  intoxicating  liquors 
into  the  State  without  a  certificate  (see  dissenting  opinions,  pp.  512,  522, 

31  L.  Ed.  716,  720,  8  Sup.  Ct.  708,  713) ;  Kidd  v.  Pearson,  128  U.  S.  23, 

32  L.  Ed.  351,  9  Sup.  Ct.  11,  upholding  State  statute  forbidding  manu- 
facture of  liquors,  even  for  transportation  to  another  State;  Stoutenburgh 
v.  Hennick,  129  U.  S.  148,  32  L.  Ed.  639,  9  Sup.  Ct.  258;  holding  invalid 
tax  by  District  of  Columbia  upon  commercial  agents;  Gulf  etc.  Ry.  Co. 
V.  Hefley,  158  U.  S.  104,  39  L.  Ed.  912,  15  Sup.  Ct.  803,  holding  State  sUt- 
ute  in  conflict  with  Federal  law  must  give  way;  New  York  etc.  B.  B.  Co. 
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V.  New  York,  166  U.  S.  631,  41  L.  Ed.  854,  17  Sup.  Ct.  419,  supporting 
State  law  regulating  the  heating  of  passenger-cars;  Huse  v.  Olover,  11 
Biss.  554, 15  Fed.  294,  holding  State  had  right  to  construct  locks  and  dams 
intiavigahle  waters;  Pacific  Coast  S.  S.  Co.  v.  Railroad  Commrs.,  9  Sawy. 
256,  18  Fed.  12,  holding  that  railroad  commissioners  could  not  regulate 
rates  on  interstate  commerce;  United  States  v.  Duluth,  1  Dill.  472,  Fed. 
Cas.  15,001,  holding  that  United  States  may  protect  improvements  on  river 
by  injunction;  The  St.  Joseph,  21  Fed.  Cas.  177,  holding  libel  in  rcHrwill 
lie  for  tolls  imposed  by  State  for  improvement  of  rivers;  In  re  Canada 
Nor.  Ry.,  7  Fed.  654,  holding  in  case  of  disagreement  the  "terms"  upon 
which  railroad  should  use  bridge,  was  for  judicial  determination;  The 
Clymene,  9  Fed.  166,  holding  State  statute  requiring  license  of  pilot  is 
void  so  far  as  it  affects  pilots  licensed  by  other  States;  Doboy  etc.  Tel. 
Co.  V.  De  Magathias,  25  Fed.  698,  where  charter  was  granted  by  court 
instead  of  legislature,  company's  cable  obstructing  the  anchor  was  unau* 
thorized;  Union  Steamboat  Co.  v.  Chicago,  39  Fed.  723,  refusing  to  enjom 
city  executing  a  public  work;  Steamboat  Belfast  v.  Boon,  41  Ala.  63,  64, 
upholding  State  law  authorizing  proceeding  in  admiralty  against,  steam- 
boat ;  Noble  v.  Cullom,  44  Ala.  564,  refusing  to  enforce  judgments  of ^  insur- 
rectionary organization;  American  Union  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  67  Ala.  31,  32,  42  Am.  Rep.  92,  93,  holding  State  cannot  prohibit  tele- 
graph company  from  doing  business  there;  State  v.  S.  S.  Constitution,  42 
Cal.  589,  10  Am.  Rep.  311,  holding  State  cannot  exclude  persons  not  crim- 
inals or  paupers;  Chicago  v.  McGinn,  51  111.  273,  2  Am.  Rep.  300,  holding 
city  possessed  power  to  regulate  bridge  over  navigable  stream;  Sherlock 
V.  Ailing,  44  Ind.  195,  holding  State  statute,  giving  action  for  death,  ex- 
tended to  vessel  navigating  the  Ohio ;  Western  Union  Tel.  Co.  v.  Pendleton, 
95  Ind.  13,  48  Am.  Rep.  693,  upholding  statute  penalizing  company  for 
failure  to  transmit  telegram,  even  to  another  State;  Jamieson  v.  Indiana 
Natural  Gas  &  O.  Co.,  128  Ind.  578,  12  L.  R.  A.  660,  28  N.  E.  83,  holding 
State  may  regulate  natural  gas;  Council  Bluifs  v.  Kansas  City  etc.  R.  R. 
Co.,  45  Iowa,  350,  351,  24  Am.  Rep.  780,  781,  holding  invalid  State  statute 
requiring  railways  to  transfer  passfengers  at  a  certain  place;  Carton  v. 
Illinois  Cent.  R.  R.  Co.,  56  Iowa,  151,  152,  44  Am.  Rep.  674,  675,  13  N.  W. 
68,  69,  and  Hardy  v.  Atchison  etc.  R.  R.  Co.,  32  Kan.  714^  5  Pac.  12,  hold- 
ing legislature  could  not  regulate  interstate  rates;  State  v.  Fulker,  43  Kan. 
246,  247,  7  L.  R.  A.  187,  22  Pac.  1023,  1024,  holding  State  can  regulate 
sale  of  imported  intoxicating  liquor;  Commonwealth  v.  Vincent,  108  Mass. 
447,  discussing  right  of  State  to  regulate  fishing;  Sawyer  v.  Davis,  136 
Mass.  247,  holding  valid  ordinance  regulating  ringing  of  bells;  Morrill  v. 
Water-Power  Co.,  26  Minn.  227,  37  Am,  Rep.  402,  2  N.  W.  845,  holding 
^hat  riparian  owner  may  use  water  if  he  does  not  impede  navigation; 
Seawell  v.  Kansas  City  etc.  Ry.  Co.,  119  Mo.  237,  24  S.  W.  1005,  holding 
valid  State  statute  prohibiting  greater  charge  for  short  than  long  haul 
between  joints  within  the  State;  Cisco  v.  Roberts,  36  N.  Y.  295,  holding 
that  act  of  Congress  did  not  supersede  State  law  regulating  port  pilotage; 
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Smith  V.  State,  100  Tenn.  498,  41  L.  B.  A.  483,  46  S.  W.  567,  upholding 
State  statute  requiring  separate  accommodations  for  the  races;  State  v. 
Baltimore  etc.  R.  R.  Co.,  24  W.  Va.  789,  49  Am.  Rep.  2i92,  holding  that 
Sunday  law  may  be  enforced  against  railroad  engaged  in  interstate  ccmi- 
merce;  Globe  Ins.  Co.  v.  Cleveland  I.  Co.,  14  Bank.  R^.  311,  10  Fed.  Cas. 
491,  construing  bankrupt  act;  Crandall  ▼.  Nevada,  6  Wall.  42,  18  L.  Bd. 
747,  placing  decision  on  other  grounds;  Railroad  v.  Fuller,  17  Wall.  569, 
21  LJEid.  714,  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  365,  without  par- 
ticular application;  62  Am.  Dec.  2S9,  240,  note  on  State  jurisdiction; 
dissenting  opinion  in  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  585,  30 
L.  Ed.  254,  7  Sup.  Ct.  18,  majority  holding  void  Stkte  statute  forbidding 
railroad  to  charge  the  same  or  more  for  any  distance  than  it  does  for  a 
longer  distance;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  147,  149, 
154,  34  L.  Ed.  145,  146,  148,  10  Sup.  Ct.  697,  698,  700,  declaring  uncon- 
stitutional State  law  forbidding  sale  of  intoxicating  liquors,  as  applied  to 
goods  brought  from  another  State  in  original  package  and  sold  unbroken; 
dissenting  opinion  in  Rhodes  v.  Iowa,  170  U.  S.  427,  42  L.  Ed.  1096,  18 
Sup.  Ct.  670,  majority  holding  that  State  statute  did  not  apply  to  liquors 
shipped  from  another  State. 

Distinguished  in  Atlee  v.  Northwestern  Union  Packet  Co.,  21  Wall.  392, 
395,  22  L.  Ed.  620,  621,  declaring  pier  erected  in  Mississippi  as  part  of 
log  boom  by  riparian  owner,  without  any  license,  to  be  an  unlawful 
structure. 

State  statutes  as  to  requirements  of  notes  given  for  transfer  of  patent 
rights.    Note,  26  Am.  Bep.  517,  518. 

Interstate  commerce — Constitutionality  of  State  regulations  of.    Note, 
27  Am.  St.  Rep.  554,  555. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Ajil.  Dec.  239,  240. 

Corporate  taxation  and  the  conmierce  clause.    Note,  60  L.  B.  A.  643, 
651. 

Federal  courts  will  not  enjoin  erection  of  bridge,  anthorised  by  tlie  State 
of  Pennsylvania  across  the  Schuylkill,  a  navigable  river  wholly  within  that 
State,  and  there  being  no  legislation  of  Congress  affecting  the  river. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  403,  404,  Ann.  Oas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1543,  33  Sup.  Ct.  729,  upholding 
rates  fixed  by  State,  though  affecting,  in  their  application,  interstate  rates ; 
Chicago  V.  Chicago  Transp.  Co.,  222  Fed.  240,  L.  R.  A.  1915r,  1062,  137 
C.  C.  A.  654,  Holding  city  maintaining  bridges  which  obstructed  naviga- 
tion not  relieved  from  duty  of  having  bridge-tenders  on  duty  to  answer 
calls  of  vessels  for  passage  by  posting  sign  denying  passage  until  lowered 
as  signal  for  vessel  to  approach;  Cummings  v.  Chicago,  188  U.  S.  428,  47 
L.  Ed.  530,  23  Sup.  Ct.  476,  holding  authority  of  State  to  proI\ibit  erec- 
tion, without  permission,  of  structure  in  navigable  river  within  its  limits 
not  superseded  by  river  and  harbor  act  of  1891 ;  Maudlin  v.  Central  of 
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Georgia  Ry.  Co.^  181  Ala.  595,  61  South.  949,  holding  State  coald  authorize 
construction  of  bridge  over  navigable  stream  in  absence  of  Federal  legis- 
lation affecting  stream;  Southern  By.  Cd.  v.  Atlantic  Land  etc.  Co.,  135 
Ga.  42,  68  S.  E.  810,  upholding  rule  of  Railroad  Commission  requiring  cars 
to  be  furnished  in  given  time  though  cars  intended  for  use  in  interstate 
commerce;  St.  Louis  etc.  Ry.  Co.  v.  Arl^nsas  etc.  Grain  Co.,  42  Tex.. Civ. 
129,  95  S.  W.  658,  holding  statute  regulating  sale  of  unclaimed  freight  by 
carrier  was  applicable  to  goods  shipped  from  outside  State;  In  re  South- 
ern Wisconsin  Power  Co.,  140  Wis.  261,  122  N.  W.  807,  holding  State  could 
authorize  construction  of  dam  on  navigable  stream  wholly  within  its  bor* 
ders,  in  absence  of  legislation  by  Congress  on  subject;  Pound  v.  Turck, 
95  U.  S.  463,  24  L.  Ed.  527,  holding  that  State  could  authorize  the  erection 
of  a  dam  on  a  navigable  river  (see  «dissenting  'opinion,  p.  465,  24  L.  Ed. 
527) ;  Escapaba  Co.  v.  Chicago,  107  U.  S.  683,  685,  686,  27  L.  Ed.  445,  446, 
2  Sup.  Ct.  189,  190,  192,  Card  well  v.  American  River  Bridge  Co.,  113  U.  S. 
208,  209,  28  L.  Ed.  960,  5  Sup.  Ct.  424,  425,  Rhea  v.  Newport  News  etc. 
R.  R.  Co.,  50  Fed.  20,  Hamilton  v.  Vickburgh  etc.  R.  R.  Co.,  34  La.  Ann. 
973,  44  Ajn.  Rep.  454,  Commrs.  of  Muskingum  County  v.  Board  of  Public 
Works,  39  Ohio  St.  634,  and  Gulf  etc.  R.  R.  Co.  v.  Dwyer,  75  Tex.  580, 
16  Am.  St.  Bep.  928,  7  L.  B.  A.  479,  12  S.  W.  1002,  following  rule ;  Miller 
V.  Mayor  of  New  York,  109  U.  S.  396,  398,  27  L.  Ed.  975,  976,  3  Sup.  Ct. 
234,  236,  and  Miller  v.  Mayor  of  New  York,  13  Blatchf.  476,  Fed.  Cas. 
9585,  refusing  to  abate  Brooklyn  Bridge  as  a  nuisance ;  Hamilton  v.  Vicks- 
burg  etc.  R.  R.  Co.,  119  U.  S.  282,  30  L.  Ed.  394,  7  Sup.  Ct.  207,  where 
because  of  unusual  rains  bridge  could  not  be  repaired,  it  was  a  case  of 
damnum  absque  injuria ;  Monongahela  Nav.  Co.  v.  United  States,  148  U.  S. 
333,  335,  37  L.  Ed.  470,  471,  13  Sup.  Ct.  629,  630,  holding  United  States 
liable  to  compensate  for  dam  and  lock  condemned;  Hennington  v.  Georgia, 
163  U.  S.  311,  41  L.  Ed.  171,  16  Sup.  Ct.  1090,  upholding  State  statute 
prohibiting  the  running  of  freight  trains  on  Sunday;  Lake  Shore  etc.  Ry. 
Co.  y.  Ohio,  173  U.  S.  292,  43  L.  Ed.  705,  19  Sup.  Ct.  468,  holding  valid 
Stafe  statute  forcing  certain  number  of  trains  to  stop  at  villages  of  over 
three  thousand  people;  United  States  v.  Rio  Grande  Irr.  Co.,  174  U.  S. 
703,  43  L.  Ed.  1141,  19  Sup.  Ct.  775,  holding  State  could  permit  the  appro- 
priation of  flowing  waters ;  Ormerod  v.  New  York  etc.  Ry.  Co.,  21  Blatchf. 
108,  13  Fed.  372,  refusing  to  enjoin  construction  of  railroad  along  the  Hud- 
son authorized  by  State;  United  States  v.  Bain,  3  Hughes,  604,  Fed.  Cas. 
14,496,  holding  that  State  could  authorize  lease  of  space  occupied  by 
dock;  Heerman  v.  Beef  Slough  Mfg.  etc.  Co.,  8  Biss.  344,  1  Fed.  155,  Fed. 
Cas.  6320,  holding  that  State  could  authorize  erection  of  dams  and  booms 
in  river;  Silliman  v.  Troy  etc.  Bridge  Co.,  11  Blatchf.  287,  288,  290,  Fed. 
Cas.  12,853,  refusing  to  enjoin  construction  of  bridge,  since  it  would  not 
obstruct  navigation;  Assante  v.  Charleston  Bridge  Co.,  41  Fed.  365,  refer- 
ring case  to  determine  if  enough  of  channel  was  left  unobstructed;  Cum- 
berland Tel.  &  Tel.  Co.  v.  United  Electric  Ry.  Co.,  42  Fed.  282,  12  L.  B.  A. 
549,  refusing  injunction  against  electric  railway  to  prevent  damage  by 
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escape  of  electricity;  United  States  v.  North  Bloomfield  Gravel  Min.  Co., 
53  Fed.  627,  holding  Federal  courts  had  jurisdiction  of  suit  to  enjoin  de- 
posit of  mining  dehris  in  navigable  stream;  Stockton  v.  Powell,  29  Fla. 
45,  15  L.  B.  A.  48,  10  South.  693,  and  Talcott  County  Commrs.  v.  Queen 
Anne  County  Commrs.,  50  Md.  262,  holding  State  could  improve  river 
without  impeding  navigation;  Sn|ider  v.  Foster,  77  Iowa,  640,  42  'N.  W. 
506,  holding  that  supervisors  could  not  construct  a  bridge  over  navigable 
waters;  Adams  v.  Ulmer,  91  Me.  53,  39  Atl.  350,  holding  permission  of 
Secretary  of  War  to  build  bridge  over  navigable  waters  was  not  necessary ; 
Waterbury  v.  Newton,  50  N.  J.  L.  539,  14  Atl.  607,  upholding  law  forbid- 
ding sale  of  oleomargarine  colored  with  annotto ;  Kerr  v.  West  Shore  R.  R. 
Co.,  127  N.  Y.  277,  27.  N.  E.  834,  holding  State  may  grant  an  exclusive 
privilege  in  tide  waters ;  Commonwealth  v.  Philadelphia  etc.  R.  R.  Co.,  62  Pa. 
St.  292,  1  Am.  Bep.  404,  holding  valid  State  tax  on  tonnage  using  the 
road;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  84,  7 
Am.  St.  Rap.  860,  38  N.  W.  537,  holding  that  either  State  could  authorize 
the  construction  of  booms  within  its  own  territory;  dissenting  opinion  in 
Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  582,  80  L.  Ed.  258,  7  Sup.  Ct. 
16,  majority  holding  void  State  statute  forbidding  railroad  to  chai^  the 
same  or  more  for  any  distance  than  if  does  for  a  longer  distance. 

Distinguished  in  New  York  etc.  R.  R.  v.  Piscataqua  Nav.  Co.,  108  Fed. 
95,  47  C.  C.  A.  225,  holding  tug  towing  vessels  in  channel,  which  draw- 
bridge negligently  constructed  obstructs,  suffers  no  injury  by  reason  of 
obstruction,  merely  by  reason  of  loss  of  towage,  where  it  had  no  occasion 
to  pass  bridge;  Hall  v.  De  Cuir,  95  U.  S.  488,  513,  24  L.  Ed.  548,  557,  hold- 
ing invalid.  State  statute  requiring  carriers  to  give  equal  privileges  to 
colored  passengers;  Luxton  v.  North  River  Bridge  Co.,  153  U.  S.  532,  38 
L.  Ed.  811,  14  Sup.  Ct.  893,  holding  that  Congress  could  create  a  corpora- 
tion to  build  bridge  across  the  Hudson,  between  New  York  and  New  Jersey; 
Minot  V.  Philadelphia  etc.^.  R.  Co.,  2  Abb.  (U.  S.)  343,  Fed.  Cas.  9645, 
holding  invalid  State  tax  on  locomotives,  etc.;  Scranton  v.  Wheeler,  57 
Fed.  814,  6  C.  C.  A.  585,  holding  Congress  could  take  submerged  lands, 
without  compensation,  in  aid  of  commerce. 

Power  of  State  to  authorize  the  bridging  or  obstructing  of  a  navigable 
river.    Note,  44  Am.  Dec.  620. 

What  waters  are  navigable.    Note,  42  L.  R.  A.  826. 

« 

Bridges,  constituting  connecting  pstrts  of  railroads,  streets,  etc,  are  means 
of  commercial  transportation  equally  with  navigable  waters. 

Approved  in  The  Yucatan,  226  Fed.  440,  holding  right  to  open  draw-, 
bridge  for  vessel  to  pass  limited  by  right  to  use  of  bridge;  Sweatt  v.  Bos- 
ton etc.  R.  R.  Co.,  3  Cliff.  348,  Fed.  Cas.  13,684,  holding  transportation 
from  one  State  to  another,  by  land  or  water,  is  commerce;  Perry  v.  New 
Orleans  etc.  R.  R.  Co.,  55  Ala.  420,  28  Am.  Rep.  743,  discussing  police 
power  of  State  over  public  streets;  Connecticut  Lumber  Co.  v.  Olcott  Falls 
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Co.,  65  N.  H.  386,  13  L.  R.  A.  835,  21  Atl.  1095,  holding  river  may  be  used 
for  manufacturing,  if  right  of  way  is  not  impeded. 

States  may  exercise  concurrent  or  Independent  power  except  where  the 
power  is  lodged  exclusively  in  the  United  States,  or  Is  prohibited  to  the  States, 
or  from  its  nature  is  necessarily  exclusive  in  the  United  States. 

Approved  in  Greenleaf- Johnson  Lumber  Co.  v.  Garrison,  237  U.  S.  258, 
263,  59  L.  Ed.  944,  945,  35  Sup.  Ct.  551,  holding  power  of  States  over  navi- 
gable waters  subordinate  to  that  of  Congress,  and  right  in  soil  of  bed  of 
such  waters  granted  by  State  is  subject  to  Federal  regulation;  Mani^ault 
r.  Springs,  199  U.  S.  478,  50  L.  Ed.  278,  26  Sup.  Ct.  127,  upholdin-  right 
of  State  to  build  dam  across  former  navigable  stream  to  promote  general 
health;  Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss.  231,  61  L.  R.  A. 
578,  33  South.  967,  in  absence -of  congressional  regulation  State  may  au- 
thorize erection  of  bridge  across  navigable  stream ;  Helm  v.  First  Nat. 
Bank,  43  Ind.  170,  13  Am.  Rep.  397,  holding  void.  State  statute  that  note 
<:;iven  for  patent  right  must  state  it;  Hade  v.  McVay,  31  Ohio  St.  236,  28 
Am.  Rep.  463,  holding  State  courts  had  jurisdiction  of  action  to  recover 
usurious  interest  under  national  banking  act ;  Stacy  v.  La  Belle,  99  Wis.  523, 
67  Am.  St.  Rep.  881,  41  L.  R.  A.  421,  75  N.  W.  61,  taking  jurisdiction  over 
contracts  by  Indians;  dissenting  opinion  in  Council  Bluffs  v.  Kansas  City 
etc.  R.  R.  Co.,  45  Iowa,  358,  majority  holding  invalid  State  statute  requir- 
ing railways  to  transfer  passengers  at  a  certain  point. 

State  in  the  exercise  of  police  power  may  forbid  intoxicating  liauor  im- 
ported from  abroad  to  be  sold  without  a  license,  and  may  enforce  quarantine 
laws. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  692,  50  L.  Ed. 
609,  26  Sup.  Ct.  341,  Illinois  drainage  commissioners  may  impose  on  rail- 
road entire  cost  of  removing  and  rebuilding  bridge  made  necessa*^  by 
deepening  of  channel ;  State  v.  Fulker,  43  Kan.  241,  243,  7  L.  R.  A.  185,  186, 
22  Pac.  1022,  1023,  following  rule ;  Grimes  v.  Eddy,  126  Mo.  184,  47  Am. 
St.  Rep.  663,  26  L.  R.^A.  644,  28  S.  W.  760,  holding  State  statute  void,  so 
far  as  it  prohibited  transportation  of  cattle  with  Texas  fever  through  the 
State. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Rep. 
538. 

Remedy  for  possible  abuses  arising  in  the  legislation  of  States  under  their 
reserve  powers,  beyond  the  reach  of  the  general  government,  is  in  virtue  and 
intelligence  of  people. 

Approved  in  Tilley  v.  Railroad  Commrs.,  4  Woods,  453,  5  Fed.  664,  it 
is  for  the  legislature  to  decide  what  are  reasonable  rates ;  Root  v.  Shields, 
Woolw.  357,  Fed.  Cas.  12,038,  eonstniing  i)ro-eni])tion  law;  dissenting 
opinion  in  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  907,  majority  holding 


3  WaU.  744-762  NOTES  ON  U.  S.  REPORTS.  1096 

invalid  ordinance  extending  right  to  operate  a  railway  beyond  the  life 
of  the  corporation. 

Effect  of  legislative  authority  on  liability  for  private  nuisance.    Note, 
1  L.  R.  A.  (N.  8.)  50. 

Oonunon-law  rigiit  of  interconrae  between  fltatei  was  i»laced  nnder  na- 
tional regnlatien  by  Oonatitntion. 

Approved  in  Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio.  St.  529,  uphold- 
ing tax  on  gross  receipts  of  a  tel^^i^aph  company. 

Miscellaneous.  Cited  in  State  v.  Wiethaupt,  231  Mo.  465,  133  S.  W. 
333,  to  point  that  ferry  was  continuation  of  ^oad  and  as  regards  author- 
ity of  State  did  not  differ  from  toll-bridge. 

3  Wan.  744-762,  18  I*.  Bd.  153,  SECfiUIT  ▼.  GBEBN. 

Deed  of  minois  land,  acknowledged  or  proved  according  to  New  Tofk  law, 
where  it  was  executed,  nd^t,  under  IlUnoiB  statute,  be  tliere  recorded,  and 
was  properly  read  as  evidence  and  proof  of  official  character  of  officer  taUng 
acknowledgment  held  unnecessary. 

Approved  in  Carpenter  v.  Dexter,  8  Wall.  531,  19  L.  Ed.  481,  and  Little 
V.  Herndon,  10  Wall.  32, 19  L.  Ed.  880,  following  rule. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  R.  A. 
1916A,  1020. 

Probate  of  foreign  wills.    Note,  118  Am.  St.  Bep.  212. 

Deposition  to  prove  death  aad  heirship  held  admlsrthle,  where  party  tea- 
tilled  of  Ills  own  knowledge,  altiiougli  they  may  be  proved  by  reputation. 

Approved  in  Fidelity  Mut.  Life  Aasn.  v.  Mettler,  185  U.  S.  321,  46  L.  Ed. 
981,  22  Sup.  Ct.  667,  holding  testimony  of  repute  in  family  of  insured  con- 
cerning his  death  and  manner  thereof  inadmissible. 

Distinguished  in  Metropolitian  Life  Ins.  Co.  v.  Lyons,  50  Ind.  App.  546, 
98  N.  E.  828,  holding  in  action  on  life  policy,  hearsay  proof  of  death  was 
inadmissible  where  statement  was  not  made  by  one  related  to  deceased 
by  blood  or  marriage. 

Denied  in  In  re  Hurleburt's  Estate,  68  Vt.  380,  85  L.  R.  A.  800,  35  Atl. 
82,  rejecting  testimony  as  to  reputation  of  son's  death. 

Proof  of  death.    Note,  91  Am.  Dec.  628. 

Wbere  record  shows  Juzlsdiction,  decree  cannot  be  collaterally  questioned. 
Approved  in  Lathrop  v.  American  Emigrant  Co.,  41  Iowa,  549,  and  New- 
man V.  Home  Ins.  Co.,  20  Minn.  427,  428,  both  holding  that  stranger  to 
record  cannot  complain  of  defects  and  fraud;  Connell  v.  Galligher,  36 
Neb.  755,  55  N.  W.  231,  holding  decree  to  remedy  defect  in  deed  inopera- 
tive as  to  strangers  to  suit;  Clyburn  v.  Reynolds,  31  S.  C.  112,  9  S.  E.  978, 
holding  that  decree  furnished  sufficient  proof  of  service,  though  affidavits  of 
uonresidence  and  of  publication  are  not  found;  Compton  v.  Jesup,  68  Fed. 
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300,  31  U.  S.  App.  486,  holding  determination  of  Ohio  court  could  not  be 
attacked  by  divisional  mortgagees. 

3  WaU.  752-767,  18  L.  Ed.  212,  UNITED  STATES  ▼.  OOMEZ. 

Appellant  need  not  file  transcript  and  docket  case  at  succeeding  term, 
irhere  prevented  from  obtaining  transcript  by  ftaud  of  other  party,  order  of 
court  or  contumacy  of  derk. 

Approved  in  Freeman  v.  United  States,  227  Fed.  736,  holding  under 
facts  of  case,  failure  to  file  transcript  for  two  years  was  excused;  State 
Nat.  Bank  v.  Cardwell,  1  Ind.  Ter.  313,  37  S.  W.  103,  holding  where  appeal 
taken  but  not  perfected  in  time,  second,  appeal  could  be  taken  within 
time  limited  therefor ;  United  States  v.  Vigil,  10  Wall.  426,  19  L.  Ed.  955, 
hearing  appeal  where  filing  of  transcript  was  delayed  by  clerk;  Grigsby 
V.  Purcell,  99  U.  S.  506,  507,  25  L.  Ed.  354,  855,  dismissing  appeal  where 
transcript  not  filed  at  proper  term ;  Green  v.  Ebert,  137  U.  S.  621,  84  L.  Ed. 
795,  11  Sup.  Ct.  190,  holding,  transcript  cannot  be  filed  after  succeeding 
term  except  for  syllabus  reasons;  Turner  v.  Tapscott,  29  Ark.  319,  allow- 
ing second  appeal  where  party  failed  to  perfect  first;  In  re  Barstow,  64 
Ark.  552,  16  S.  W.  574,  refusing  to  extend  time  for  filing  transcript. 

When  defects  in  certificates  of  acknowledgments  are  fatal  and  when  not. 
Note,  108  Am.  St.  Rep.  551. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  851. 

Mandamus  is  proper  remedy  where  appeal  is  refused,  and  to  compel  pro- 
duction of  transcript. 

Approved  in  Ex  parte  Bradley,  7  Wall.  376,  19  L.  Ed.  218,  holding 
mandamus  lies  to  inferior  court  to  restore  attorney  disbarred  for  contempt 
committed  in  another  court;  In  re  Penijsylvania  Co.,  137  U.  S.  452,.  34 
L.  Ed.  739,  11  Sup.  Ct.  141,  holding  remedy  of  mandamus  for  cause  im- 
properly remanded  to  State  court  has  been  taken  away  by  statute;  Church 
V.  United  States,  13  App.  D.  C.  266,  holding  mandamus  lay  to  compel  jus- 
tice of  peace  to  consider  sufficiency  of  sureties  on  appeal  bond. 

Miscellaneous.  Cited  in  The  Secretary  v.  McGarrahan,  9  Wall.  309,  19 
L.  Ed.  582;  McGarrahan  v.  New  Idria  Min.  Co.,  49  Cal.  335;  Ex  parte  Dunn 
V.  Savannah  etc.  R.  R.  Co.,  6  S.  C.  309,  not  in  point. 

3  WalL  768-774,  18  L.  Ed.  186,  THE  HEBALD. 

Conduct  of  vessel  before  and  after  entering  port  held  to  prove  knowledge 
of  blockade. 

Approved  in  The  Newfoundland,  89  Fed.  104,  refusing  to  condemn  vessel 
because  of  suspiAon  of  intention  to  evade  block ade.v 

8  WaU.  774-776,  18  L.  Ed.  146,  DEHON  Y.  BEBNALu 

Not  cited. 


3  Wall.  782-794 
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3  WaU.  782-791,  16  L.  Ed.  799,  Fed.  Oas.  9620,  Appendix,  m,  THE  PASBAIO 
BBXDaES. 

The  following  cases  have  cited  the  above  appendix  note:  Willamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  8,  14,  15,  16,  17,  31  L.  Ed.  632,  634, 
8  Sup.  Ct.  815,  818,  819,  Luxton  v.  North. River  Brid<?e  Co.,  153  U.  S.  532, 
38  L.  Ed.  811,  14  Sup.  Ct.  893,  Miller  v.  Mayor  etc.  of  New  York,  13 
Blatchf.  471,  Fed.  Cas.  9585,  United  States  v.  Bain,  3  Hughes,  606,  Fed. 
Cas.  14,496,  Hatch  v.  Wallamet  Iron  Bridge  Co.,  7  Sawy.  134,  6  Fed. 
332,  Woodman  v.  Kilboum  Mfg.  Co.,  1  Biss.  552,  1  Abb.  (U.  S.)  164,  Fed. 
Cas.  17,978,  SiUiman  v.  Hudson  River  Bridge  Co.,  4  Blatchf.  409,  Fed.  Cas. 
12,852,  SiUiman  v.  Troy  &  West  Troy  Bridge  Co.,  11  Blatchf.  288,  Fed. 
Cas.  12,853,  Easton  v.  New  York  &  L.  B.  R.  Co.,  8  Fed.  Cas.  274,  Milnor 
v.  New  Jersey  R.  Co.,  17  Fed.  Cas.  416,  Chaffraix  v.  Board  of  Liquidation, 
11  Fed.  646,  United  States  v.  BeUingham  Bay  Boom  Co.,  81  Fed.  661,  26 
C.  C.  A.  547,  Commonwealth  v.  Philadelphia  etc.  R.  R.  Co.,  62  Pa.  St.  292, 
1  Am.  Rep.  404,  Craig  v.  Kline,  65  Pa.  St.  411,  3  Am.  Rep.  644,  and  Terre 
Haute  V.  Evansville,  149  Ind.  180,  37  L.  R.  A.  193,  46  N.  E.  78. 

Right  to  obstruct  or  destroy  navigation' rights.    Note,  59  L.  R.  A.  85, 
37,  49,  60,  65. 

Private  right  of  action  for  obstructing:  navigable  stream.    Not6|  3 
L.  R.  A.  (N.  8.)  1126. 
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